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(Nót reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
Seconp Civit Apprat No. 931 or 1907. 

: July 19, 1909. 

Present : :—Mr. Justice Chitty and Mr. Justice 
Carnduf. 

CHAIRMAN or CHITTAGONG MUNICI- 

PALATY-—DereNDANT— APPELLANT 

, versus 

JOGESH CHANDRA RAI—Prarntigr— 
RESPONDENT. 

Bengal Muncipal Act (III B.O. ef 1884), sa 46, 

112,118, 114, 8514— Model Rules, Rule 33—Appornt- 

of pad Assessor, whether valid—Question of 
dmpointment raged ag amendment and lost—Rauing 
of tha game question as substantive proposition within 
siv» months—Validsty of. 

At a meeting of the Municipal Commissioners of 
@ certain Municipality, the question of appointing 
a paid Assessor was raised as an amendment which 
was lost. Within 6 months from that date tho 
question was again raised as a substantive propo- 
sition which was carried. An Assessor was ap- 
pointed accordingly, who revised the assessment of 
the plaintiff, which was confirmed by the Appeal 
Committee under section 114 of the Bengal Muni- 
cipal Act. The plaintiff brought this suit to have the 
agsessment of his holding declared void as being made 
by an Assessor appointed in contravention of law : 

Held, that the appointment of a paid Assessor 
had not been “finally disposed of” at the first 
meeting, within the meaning of Rule 83 of the Model 
Rules under section 851A of the Act; that, there- 
fore, ita reconsideration at the second meeting was 
permissible ; that the validity of the determination 
of the Appeal Committee could not be impeached, 
and that the plaintiff's suit must fail. 

Ohatrman of the Ohsttagong Municipality v. Kamala 
Nath Sen, 8. A. No, 2499 of 1906, decided on April 1, 
1908, followed. 

Appeal against the decree of the District 
Jadge of Chittagong, dated the 28th of 
March 1907, affirming the decree of Sub- 
ordinate Judge, Ist Court of that District, 
dated the Ist March 1906. 

Babu Ram Ohandra Mitter and Mr. Serajul 
. Islam, for the Appellant. 

Dr. Rash Behari Ghose and Babu Dherindra 


. Lal Kastgir, for the Respondent. 


Judgment.—This appeal arises out 
of a suit brought by a rate-payer against 
tho Chairman of the Chittagong Municipality 
to have the assessment of his holding, 
whereby higher rates were imposed upon 
it, declared void on the ground that it 
was made byan Assessor appointed in con- 
travention of law. 

It appears that at a meeting of the 
Municipal Commissioners of Chittagong held 
on the 6th May, 1903, the question of 
appointing a paid Assessor underesection 46 
of the Bengal Municipal Act, 1884 (Bengal 
Act ILI of 1884, as amended by Bengal Acts 
ITI of 1886, IV of 1894 and II of 1896), was 
raised by one of the Commissioners as an 
amendment to a substantive motion and that 
the amendment in favour of such an appoint- 
ment was put to the meeting and lost. On 
the 29th July following, however, the ques- 
tion was again raised asa snbstantive pro- 
position, and on this occasion the proposal 
was carried. The paid Assessor, who revised 
the plaintiff’s assessment in the manner 
complained of, was appointed accordingly : 
the assessment was presumably published 
under section 112 of the Act, the plaintiff 
applied fora review under section 113; 
and the assessment was confirmed by the 
“ Appeal Committee ” of the Commissioners 
under section 114. The appointment of the 
paid Assessor is attacked as ultra vires 
because, by rule 33 of the Model Rules 
under section 851A of the Act framed by 
the Local Government and adopted by the 
Municipal Commissioners of Chittagong by 
resolution passed ata special meeting held 
on the 26th March 1895—" no ‘subject 
once finally disposed of can be re-considered 
within 6 months, unless not less than two- 
thirds of the Commissioners consent by 
signing arequisition.” In this instance it, 
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is not suggested that any such requisition 
was made. The contention prevailed in both 
the Courts below, and the Chairman has now 
appealed to this Court. 

Precisely the same point in connection with 
a similar assessment by the same paid Assessor 
came before & Division Bench of this Court 
in the Special Appeal No. 2499 of 1906 of 
the Chairman of the Ohitiagong Municipal- 
tty v. Kamala Nath Sen decided on the 
Ist April 1908. Stephen and Holmwood, 
JJ., then held that the subject of the 
appointment of a paid Assessor had not been 
““finally disposed of” on the 6th May 1903; 

that, therefore, its re-consideration on the 
29th July was permissible ; and that, whether 
the paid Assessor was or was not legally 
- qualified in making the assessment, the 
validity of the determination of the Com- 
missioners under section 114 of the Act 
could not be impeached, and the case of the 
rate-payers must fail. 

We have arrived at the same conclusion. 
Dr. Ghose, who has appeared for the re- 
spondent, argues that the loss of the amend- 
ment for the appointment of a paid Assessor 
involved the confirmation of the existing 
method of assessment, under which (as Dr. 
Ghose tells us) the matter of assessment lay 
in the first instance in the hands of the Chair- 
man. The respondent was, therefore, entitled 
to the benefit of the Chairman’s judgment, 
andon the analogy of a suitor whose case is 
adjudicated upon by the wrong Court, he has 
a right to complain of having been unlawful- 
ly deprived of that benefit. Dr. Ghose 
further argues that, if the assessmont was 
void ab initio, its confirmation, as it were, 
by the Commissioners under section 114 of 
the Act could not validate it. We cannot 
yield to these arguments. It seems to us 
that thereis no analogy between this case 
and that ofa Court adjudicating without 
jurisdiction. We find, too, that apart from 
section 111A, with which we are not here 
concerned the Act provides only incidentally 
for the appointment of a paid Assessor and 
makes no provision whatever as to the 
method or means of assessment. It is, we 
think, wholly immaterial what machinery 
is used for arriving at the valpation, all 
that is required is that there should be an 

„assessment ready for publication and open 
to review under sections 112-114. The view 
“taken by both the Courts below was, there- 
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fore, in our opinion, wrong, and we allow 
the appeal and direct that the respondent’s 
suit be dismissed. The respondent wll bear 
the costs throughont. 

: Appeal allowed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Lzrrees PATENT Appuan No 19 or 1908. 

June 26, 1909. | 
Present :--Sir George Knox, Kr., Acting 
Chief Justice and Mr. Justice Griffin. 
HARNAND AND oraers—Dérenpants— 


APPELLANTS 
. versus 
KALLOO AND ANOTHEH-— PLAINTIFES— 
RESPONDENTS. 


Pre-emption—Custom—Recorded in wajib-ul-arz of 
1863—Wajıb-ul-arz of 1890 ileng on the pomt—Con- 
struction. 

The wajib-ul-are of 1863 ordi a right of pre- 
emption but that of 1890 wag silent on tho point. 
The wajtb-ul-arz of 1863 was” prepared, when Re- 
gulation VIL of 1822 wasin force, under instruc- 
tions contained in thecircularof the Board of Revenue 
to record rights based on custom:— 

Leld, that the wajib-vl-ars of 1863 continu in 
force as regards the custom of pre-emption, and that 
the silence in the record-of-rights of 1890 is not 
a silence from which any inference - opposed to the 
existence of the right of pre-emption can be drawn. 


Appeal under section 10 ofthe Letters Patent 
against the decision of the Hon’ble Mr. Justice 
Banerji, dated the 7th of May 1908. 

Mr. Satish Chandra Banerji, for the Appel- 
lants. 

Mr. M. L. Agarwaia, for the Respondents. 

Judgment. 

Knox, Acting C. J.—It will be sufficient for 
the decision of this Letters Patént Appeal to 
say that after hearing all that could be said 
on behalf of the appellants, I fully agree 
with the decision arrived at by my 
learned brother with the reasons which he 
has given for that decision. In the course of 
the arguments my attention was drawn to 
an unreported decision of this Court F.A.F.O. 
135 of 1899, Tota v. Sheo Narain, decided 
on 15th June 1899. I was one of the Judges 
who decided that case and I wish clearly to 
state that on a more careful consideration of 
the question ab issue in that case, which was 


. the same as the question at issue in this case, 


I am not prepared to adhere to what I then 
said and held. The reason for, my decisión in 
that case was mainly that Jin the record-of. . 
rights prepared in 1890, mo, mention was 
made of the right of pre- -emption, while there 
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had been mention of the right in the record- 
of-rights prepared at the Settlement of 1863. 
From the silence in the record-of-rights of 
1890, mainly, and for other reasons I inferred 
that the entry in the record-of-rights was a 
covenant recorded in the year 1863 and that 
being the case, the covenant could not be 
considered binding beyond the settlement in 
the course of which it was made. In that 
case the attention of the Bench was not 
dvawn to the provisions of the Law in force 
when the yecord-of-rights was prepared in 
1863, (viz, Reg. VII of 1822) or to the 
orders of the Board of Révenne under which 
| the record-of-rights of the 1833 Settlement 
was prepared and to the Law and the further 
orders in force when the Settlement of 1890 
was made. Reg. VII of 1822 section 9 enacted 
that it shall be the duty of Collectors on 
the occasion of making or revising settle- 
ments of the Lasd Revenue to unite with the 
adjustment of the assessment the object of 
ascertaining and recording the fallest possible 
information in regard to landed tenures, the 
rights, interests and privileges of the various 
tlasses of the agricultural community. For 
this purpose their proceedings shall embrace 
the formation of as accurate arecordas possible 
ofall local usages connected withlanded tenures 
etc. The Board of Revenue in their circulars 
No. 24 of 1868 recalled the attention of 
-Settlement Officers to these rules and laid 
down that in the first clause of the wajtb-ul-arz 
there should be recorded the customs relating 
to pre-emption in the village together with 
several other customs, and Settlement Officers 
‘were directed to confine themselves in the 
wajib-ul-arz, to a record of such usages and 
customs which they found to be actually in 
existence. It was further ordered that par- 
ticular care should always be paid to the 
attestation of the wajrb-ul-arz, that the presence 
of all the parties interested should be secured, 
and the provisions carefully explained and 
read over to them, when possible by an 
English officer. As nothing to the contrary 
has been shown to us it is only right that we 
should presume that the record-of-rights, 
which is before us in this appeal, was prepared 
in accordance with the law and these instruc- 
tions specially seeing that it can bear such 
construction without any violence done to 
and that it is a record of the custom ‘of pre~ 
emption found by the Settlement Officer exist- 
ing when he prepared the record, 
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It need hardly be said that if the languyzo 
of the wajib-ul-arz prevented our forming 
such an inference, neither the Regulation 
nor the Circulars could convert what was not a 
custom into a custom, but as I have pointed 
out above, this difficulty does not exist in 
the present case. When the Settlement of 
1890 was under preparation Reg. VII of 1822 
had given way to and had boen repealed 
by Act No. KIK of 1873. 

Section 62 and following sections of Act No. 
XIX of 1873 deal with the formation of the 
record-of-rights (wajib-ul-arz). The section 
that alone bears upon the immediate point 
is section 65. 

That section rans as follows :— 

The Sattlement Officer shall also record the 
arrangemeut made by himself or agreed to 
by the co-sharers 

(a) for the distribution of the profits 
derived from sources common to tho 
proprietary body ; 

(b) for fixing the share which each 
co-sharer is to contribute of the 
-Government revenus and of the 
cesses levied under any law for the 
time being in force, and of the 
village expenses ; 

(c) as to the manner in which lamburdars 
or co-sharers are to collect from the 
cultivators ; 

(d) as to any other matters which he 
may hbe directed to record under 
rules framed under section 257. 

The Settlement Officer may, subject 
to rules to be made from time to 
time by the Board, with the previous 
sanction of the Local Government, 
fix, and shall record, 

(e) the amounts of instalments of rent 
and the respective dates for their 


payment; 
(f) the dates for the payment of any 
amounts payable by inferior to 


superior preprietors under section 
54, clause (1) and 

(g) the dates on which profits shall be 
divisible by lamburdars. 

The custom of pre-emption then would no 
longer be recorded unless it was ‘a matter 
which the Settlement Officer was directed io 
record under any rule framed under section 
257 of Act No. XIX of 1873, as amended by 
section 7 of Act No. VIII of 1879. 

The rules for the Muzaffarnagar Settlement 
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framed under section 257 are to be found in 
the Board’s Circular No. 9 of Department 1st 
Edition of 1890. 

Paragraph 9 runs as follows :— 

“ A memorandum of the village customs 
will be sppenged to each khewat by the- 
Assistant Settlement Officer when he verifies 
the jamabandt, and will take the place of the 
document hitherto known as tho wajib-ul-arz”. 

It will contain those particulars only which 
the Settlement Officer is required to record 
under section 65 of the Revenue Act, os 
amended by section 7 of Act VIII of 1879. 
It should be verified at the same time and 
in the same manner as the khewat is verified. 

There is nothing here which requires the 
Settlement Officer to put on record any custom 
of pre-emption. I have examined the Rules 
and find that nowhere else do they allude to 
this subject. On referring to the Final 
Report on the Settlement of the Muzaffarnagar 
District 1892, I find the following :— 

Paragraph 128. No new wagib-ul-arz has been 
prepared for this Settlement. A statement 
called the memorandum of village customs 
takes its place, the contents of which have 
in tahetls Muzaffarnagar and Kairana been 
strictly limited to the matters required to 
be entered by section 65 of the Revenue 
Act, all of which, it may benoted, are recorded 
as matters not of custom, but of arrangement 
or agreement. In tahsile Jansath and 
Budhana the memorandum wasframed so as to 
include any special village customs; but it does 
noteven there supplant the old wajrb-ul-arz, 
which still remains in force for all matters 
not now provided for. 

The village with which we are concerned 
is situate in parganah Jhinjhana, tahsil 
Kairana. The silence, therefore, in the record- 
of-vights of 1890 is not a silence from which 
any inference opposed to the existence of the 
right of pre-emption can be drawn The 
probability is that if the circulars were before 
myself and my brother Aikman when we 
decided F.A.F.0, 135 of 1898, onr decision 
would have been different. Certainly mine 
would have been. This appeal is dismissed 
with costs, 

° Appeal dismissed. 

Griffin, J.—I agree. 
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(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Crvin Appeat No. 24 or 1909. 
July 2, 1909. 

Present :—Mr. Justice Tudball. 
BHAGAUTI TIWARI—Deranpant— 
APPELLANT 
versus 
OHANDAN PANDE AND OTHERS—PLAINTIFFS 
—DEFENDANTI— RESPONDENTS. 
Oompromise—Fraud—Pleader decested—Surt to set 
aside decree based on fraudulent compromise—Maim- 
tamabtlity of suit—How fraud can be wmpeached— 

Remedtes—Appeal or separate suit, 

Two defendants filed one written statement in 
a suit and appointed the same pleader to act on 
their behalf. One of them colladed with the other , 
parties to the suit and in the absence of his co- 
defendant entered into a compromise and got it 
signed by the pleader by mis-informing him that 
the absentee defendant had also consented: Held, 
that these facts constituted frafid, and the com- 
promise was a fraudulent compromise, which was 
not binding upon the other defegdant. It was open 
to him, if he had appealed, to go behind the dec- 
ree on the ground of fraud, but the law allowed 
him a remedy by. way of suit also, and it was 
open to him to take either of these two remedies. 
Baj Mohim Dass v. Srimaty Ohinta Moni D8si, 
50. W.N. 877, referred to. e 

The fraud practised on a pleader is equivalent to 
fraud practised on the client. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 4th 
of September, 1908. 

Mr. Surendro Nath Sen, for the Appellant. 

Mr. Bulram Chandra Mukerjee, (for Mr. 
Muhammad Ishaq.) for the Respondents. 

Judgment.—tThe facts of the case out 
of which this appeal has arisen are as 
follows :—One Bhagwati Pande describing 
himself as a Tiwari brought a suit to recover 
certain property as heir of the deceased 
husband of Musummat Lakbpati. The suit 
was resisted by one Gaya Pande who claimed 
to be the mortgagee of the-property (2) by 
his brother Chandan Pande who claimed to 
be a donee of thé whole from the Musammat 
and (8) by two other persons Tulshi Pande 
and Parawa Dischhit who were subsequently 
made defendants on their own application 
and claimed to have an interest in the pro- 
perty. On the18th of March 1907 a com- 
promise in writing was filed in Court which 
purported to settle the dispute between the 
various claimants, A decree was passed in 
terms of that compromise. On the 5th of 
October 1907 Chandan Pande plaintiff- 
respondent to this appeal brought his suit to 
set aside the compromise and the decree based 
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thereon as having been obtained by frand and 
also for a declaration that Bhagwati Pande 
was mot of the same caste and family and 
was not an heir entitled to the estate of Sheo 
Narain Tiwari deceased. He also sought a 
declaration that the deed of gift executed in 
his favour by Musammat Lakhpati was 
valid and binding on the heirs. The Court of 
first instance dismissed the suit on the ground 
that no fraud had been established. The 
plaintiff appealed to the District Judge who 
held that frond had been practised and 
decreed the appeal decreeing the plaintiff's 
claim in full with costs. The defendant 
Bhagwati comes, to this Court in’ second 
‘Appeal and three points are raised first that 
the plaintiff's remedy was by way of appeal 
from the decree passed upon the compromise 
and no separate suit would lie, secondly that 
as his pleader was authorised to compromise the 
suit heis bound by the Act of his pleader 
and cannot go behind it and thirdly that 
the facts found do not constitute fraud. 
Taking the third point first the lower ap- 
pelate Court has held thatthough Gaya Pande 
afid the plaintiff filed one written statement 
and appointed the same pleader to act on 
their behalf still Gaya Pande colluded with 
the other parties to the suit, that in the 
absence of the plaintiff and without his 
knowledge and consent the compromise 
was drawn up and signed by Gaya 
Pande on behalf of the plaintiff and 
in order to give the matter the appearance 
of trath the stamp paper on which the 
compromise was written was purchased 
in the name of Chandan Pande and 
that as a matter of fact he did not purchase 
it. The Court has forther held that the plain- 
tiff’s plender was also deceived inthe matter 
by Gaya Pande. In my opinion there can- 
not be the slightest doubt that these facts 
constitute fraud. The compromise was no 
compromise in fact. It was not entered into 
either by Chandan or his pleader and on the 
face of it appears to have benefited his brother 
at his expense. Itawards to him only 1-12th 
of what he claimed but gave to the brother 
much more than the mortgagee rights which 
tho latter claimed. Gaya Pande knew full 
well that his brother had no knowledge of 
this compromise and had not givenhis consent. 
He deceived his pleader and thereby induced 
the pleader to file the compromise. There can 
þe no doubt that this constitutes fraud. In 
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regard to the second point it is urged that as 
the pleader was authorised to compromise the 
plaintif is bound by the act of his pleader. 
On the findings of fact by the lower Court it 
is clear that the pleader did not compromise 
the case though he filed the.application in 
Court. Furthermore if he had entered into 
the compromise on the false information 
givento him that Chandan had agreed to 
the compromise the element of fraud would 
still be present and vitiate the whole pro- 
ceedings and entitle the plaintiff to go behind 
it, Fraud practised on a pleader is equivalent 
to frand practised on the client. The Court 
was certainly deceived. 

There remains the first point whether the 
plaintiff should have proceeded by way of 
appeal and whether his remedy by way of 
suit is barred. The plaint does not disclose 
the date on which the fraud came to the 
notice of the plaintiff. It seems to me on 
principle that the plaintiff clearly has a 
right by way of suit whether or not he was 
entitled to challenge this decree im appeal on 
the ground of fraud. Ina case very similar 
to the present one in some aspects,t.e.,the case 
of Biraj Mohini Dasi v. Srimati Chinta Moni 
Dasi (1), it was ruled by Sir Francis 
Maclean, C.J. that the appellant could not on 
appeal go into the question whether or not 
the consent decree is binding on him; that 
was a new and entirely distinct issue of fact 
and may be of law which must be determined 
in a fresh and distinct proceeding. Mr. 
Justice Banerji in the same case remarks “I 
think the question raised in this appeal ought 
not to be allowed to be raised and dealt with 
by way of appeal.” Stress has been laid upon 
the wording of section 375 of Act XIV of 
1882. It is urged that it is only a lawful 
compromise that is considered in that section 
and that is such a decree based upon a lawful 
compromise which would be final under that 
section. On behalf of the respondent it has 
been urged that the decree on the fact of it 
is final and that the plaintiff could not havo 
appealed against it. I am not prepared to go 
quite so far as this. I think it would be open 
to the plaintiff if he had appealed to go behind 
the decree on the ground of fraud but} in my 
opinion, the law allows him a remedy by way 
of suit also and it was open to him to take 
either of these two remedies. The question of 
frand was entirely a new one which had not, 
(1) 6 0, W, N. 877, 
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arisen between the parties in the course of 
the suit in the lower Court. The fraud, in my 
Opinion, gave the plaintiff a fresh cause of 
action for the present suit which under article 
95 of the Limitation Act he could bring 
within threo years of the date on which the 
fraud came to his knowledge. In this view of 
the case theappeal must failandit is dismissed 
with costs. 
Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Orvis Arrear No. 497 or 1908. 

July 8, 1909. 

Present :—Mr, Justice Banerji and 

Mr. Justice Tudball. 
Musammat HAZARI DULATYA—P.tarmtire 
—-APPELLANT 
versus 
JANKI—D erenpant—RESPONDERT. 


Hindu Laic—Jain parwar—Inheritance—- Widmo and 


mother, whether succeed in equal shares—Custom— 
Must be unciert and tnvariable—Proof—One instance 
does not probe cus‘om—Onns—Kaisteace or non-eaist- 
ence of custom 18 a question of law. 

A custom, the effect of which is to vary the 
ordinary law of inheritance provailing among Hindus, 
must be proved to be ancient and invariable. The 
evidence of a single witness and the fact that in 
one instance, property belonging to Parwar Jains 
was divided between the doceased’sa mother and 
his widow cannot be regarded as evidence estab- 
lishing the existence of a custom. 

It 1s for the person, who sets up a custom that 
among Partoar Jaws mother and widow of a de- 
ceased person succeed equally to the estate, to es- 
tablish it by cogent and conclusive evidence 

Tho question of the oxistonco or non-existence 
of a particular cnstom is one of law and the High 
Court is empowered in second appeal to consider 
whether the finding of the Court below on such a 
quostion is based upon snfficient evidence. 

Ram Bilas v Lal Bahadur, 80 A. 811,28 A. W.N. 
112, 5 A. L. J. 456 ; 4 M. L T.169, followed. 

Second appeal from the decision of the 
District Judge of Jhansi, dated the 17th of 
March 19.8. 

Mr. Harendro Krishna Mukerji, 
Appellant. 

Mr.M. L. Sandal for Mr. Durga Charan 
Baneri. for tho Respondent. 

Judgment.—tt” is impossible to 
support the judgment of the Court below 
in this case. The anit out of which this 
appeal arises was brought by the plaintiff- 
appellant for possession of a half share of 
the estate left by her deceased husband, 
eve Basori. Hedied in the year 1891 leav- 


for the 


ing him surviving the plaintiff his widow . 
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and Musammat Sobrani his mother. The 
names of these ladies were entered in the. 
revenue papers in place of that of Basori. 
In 1901 Musammat Sobrani died. As the de-. 
fendant took possession of a half share of 
the estate of Basori after the death of his 
mother, the plaintiff brought the . present. 
suit for recovery of the half share and 
for mesne profits. The claim was resisted. 
on the ground that according to a custom 
prevailing among Jains Parwar, to whieh 
class the parties belong, the. estate. of a 
person who died childless was “inherited in 
equal shares by his mother and his widow: 
in absofute right; that .qccording to. this 


`~ enstom Musammat Sobrani succeeded-to a half’ 


share of her son’s estate ; and that she made a 
gift of itto the defendant ane is her son- 
in-law. 

The Court of first ikana found that 
the custom alleged by the defendant was 
not established and accordingly decreed the 
claim. 

On appeal the learned Judge has set aside 
the judgment of the Court of first instance 
and has dismissed the claim holding that tlte 
custom set up by the defendant was proved. 

It is contended in this appeal that the 
Court below was wrong in holding thata 
reasonable, continuous and ancient custom 
had been established. According to the 
recent Full Bench ruling in Ram Bilas 
v. Lal Bahadur (1), the question as to the 
existence or non existence of a particular 
custom is one of law, and the High Court 
is entitled in second appeal to consider 
whether the finding of the Court below. 
on such a question is based upon suff- 
cient evidence. We have considered the evi- 
dence in this case and are surprised on 
the basis of such evidence, the learned 
Judge has held that the alleged custom 
was established. The custom seb up is one 
in derrogation of the ordinary law of in- 
heritance among Hindus. It was, therefore, 
thé duty of the defendant, who set up sucha 
custom, to establish itby cogent and eonclu- 
sive evidence. h 

The only eridence he adduced consisted 
of the evidence of four witnesses besides 
his own statement. He himself was not 
aware of any instance save one, namely 
that of Kishen, whose property he said had 

(1) 30 A. 811 ;1908 A. W, N. 112; 5 AÀA. L.J. “7 
4M. L. T. 169, 
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been divided by ‘his widow and his mother. 
The witnesses Badliand Ghunchi prove no- 
thing. They only mention the case of one 
Puran whose property had, they said, been 
divided between his widow andbis mother, but 
their statement on the- point was hearsay. 
They were unable to refer to any other 
instance. The witness Kashi Prasad mention- 
ed the case of his own sister who jointly 
with her mother-in-law is said to have in- 
eheriéed her hnusband’s property. He also 
mentioned the ase of one Rajju but whether 
his knowledge in regard to the succession to. 
Rajju's propérty was derived from hearsay 
or he was personally acquainted with the 
facts does ‘not appear from Kashi Prasad’s 
evidenco, A witness Ganpat mentions the 
case of Paran but he does not say whether 
he had personal knowledge of Puran’s wife 
having divided the property with his mother 
after his death. He says that in Lalitpur and 
Tikamgurh there are many Parwar Jains Wat 
he is not aware of any other instance in which 
propgrty was divided between the widow and 
the mother of a deceased person who died 
childless. 

We have thus the evidence of only one 
witness Kashi Prasad, who speak of one in- 
stance in which property was divided between 
the mother-in-law and daughter-in-law. Bat 
one instance certainly cannot establish a 
custom. A custom, the effect of which is to 
vary the ordinary law of inheritance prevail- 
ing among Hindus, must be proved to be an- 
cient and invariable. The evidence of a single 
witness and the fact that in one instance, and 
probably another, property was divided be- 
tween a deceased person’s widow and his 
mother cannot be regarded as evidence estab- 
lishing the existence ofa custom. 

Furthermore there is no evidence whatever 
to prove that even if the mother gets share in 
the estate of herson jointly with his widow 


the share so obtained is her absolute 
estate. There is absolutely no evidence 
in the present case to prove the nature 


of’ the estate acquired by the mother 
even if the alleged custom be held to be 
established. The learned Judge says that 
the witnesses do not “Make mention of any 
limitation of the mother’s interest,” and 
it is for this reason that he holds that the 
mother acquired an absolute interest in the 
property. Weare wholly unable to accept 
the view adopted by tha learned Judge. It 


was for the defendant not only to prove that 

the mother of the deceased succeeded to his 

estate jointly with his widow but he had also 

to prove that the mother took an absolute 

estate. The defendant has utterly failed to do 

so. The plaintitt upon the death of her hus-. 
band became entitled to the whole of his estate 

and she certainly became entitled to it upon 

the death of Musammat Sobrani. 

As to the claim for mesne profits the do- 
fendant raised no plea in his memorandum of 
appeal to the lower appellate Court in 
respect of the finding of the Court of first in- 
stance on the point. We must, therefore, accept 
that finding as correct. 

The result is that we allow the appeal and 
setting aside the decree of thé Court below 
restore that of the Court of first instance with 
costs inall Courts. 

Appeal aoisi 
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(Not reported yot eleowhere.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 574 or 1909, 
July 17, 1909. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Judge and Mr. Justice Caspersz. 
HRIDAY OHANDRA DAS—PETITIONER 
versus 


SHIB CHANDRA GOSWAMI— OrProgite 


PARTY. 

Criminal Procedure Cede (Act V of 1898), ss 183 
and 139—Jury—Finding—Jnconsistency— Way “ts or 
may be lawfully used by the public "—Magistraie 
bound to make arder absolute. 

A Magistrate cannot decline to act on the And- 
ings of the jury or a majority of them under sec- 
tion 139 of the Criminal Procedure Code, on tho 
ground that it involved an inconsistency; if the find. 
ing is that the order of the Magistrate is reason- 
able. and proper, the Magistrato must make the order 
absolute. | 

It is not necessary in order to givo jurisdiction 
to the Magistrate under section 183 of the Crimi- 
nal Procedure Code that the way should be ono 
which is genoraly used by tho public. All that 
section requires ig that the way should be one 
which is or may be lawfully uscd by the public. 

Proceedings under Chapter X of the Criminal 
Procedure Code, 1898. 

Babu Sasadhar Poy, for the Petitioner. 

Babu Atulya Charan Bose, for the Opposite 
Party. 

Judgment.—tThis application arises , 
out of proceedings under Chapter X of the 
Code of Criminal Procedure and the course e 
taken has been that indicated in the latter 
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part of clause (b) of section-135, that is to 
say, an application was made to the Magistrate 
to appoint ajury to try whether his conditional 
order was reasonable and proper. A jury 
was appointed in the first instance but it did 
not return its verdict within the limited time. 
Thereupon, the Magistrate passed an order 
under section 141. The matterthen came up 
to the High Court on revision and the 
Magistrate’s order absolute—not the condition- 
al order—was set aside, and the case was sent 
back in order that the Magistrate might 
dispose of it according to law. It was clearly 
gontemplated by the learned Judges who 
made that order that there should be a fresh 
jury apponited: and, in fact a jury was 
appointed as provided in Chapter X. This 
jury returned a verdict within the time 
limited: but the Magistrate has declined to 
act on it on the ground that it involved an 
inconsistency. Section 139 says that if the 
jury or @ majority of the jurors find that the 
order of the Magistrate is reasonable and 
proper ag, originally made, the Magistrate 
shall make the order absolute. A majority 


of the jurora did find that the conditional - 


order was reasonable and proper, and the in- 
consistency, on which the Magistrate has relied 
as a justification for disregarding it, is said 
that the jury are supposed to have found that 
the. road was not a public road. To begin 
with I doubt whether that is the true meaning 
of the jury’s finding. From what has been said 
to us I am disposed to think that their finding 
on this point did not go beyond this, that the 
way is not one generally used by the public. 
But all that section 133 requires is that the 
way should be one which “ is or may be law- 
fully used by the public”, and, there is no 
finding by the jury that the road may not be 
lawfully used by the public. But even if it 
were otherwise and the jury did really intend 
to say that the road is a private one, such a 
finding would be of no effect. It was nota 
question before them or on which they were 
entitled to decide. They were only entitled 
to decide, whether or not the order was 
reneonable and proper so that even if there is 
a finding that the road was private, then it 
would. have no legal effect. There still 
remains the finding of the jury that the order 
was reasonable and proper and having regard 
» to that finding it was incumbent upon the 
Magistrate as provided by section 139 to 
*make the conditional order absolute. This 
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is what has been urged before us by the 
learned pleader who supportedthe Rule. We 
think heis right, and we, therefore, nfike the 
Rule absolute. 

Rule made absolute. - 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
MISOELLANEOUS Rersrence No. 195 or 1909. 
June 24, 1909. 

Present :—Mr. Justice Richards and ° 
Mr. Justice Alston. 

DHARMA NAND AND ANOTHER-— DEFENDANTS 


. — APPLICANTS 
versus « A 
KHEMA AND OTHERS—PLAINTIEFFS—OPPOSIT 
Party. 


Adierse possessuon— Hereditary office—Inference— 
Commissioner, Kamaon Divisiog, power of—Becond 
Appeal, ig 

The defendant had been receiving the entire 
profits of a hereditary offc® for upwards of 12 
years and had also been puforming all the duties 
connected with that office: Jeld, that under the 
circumstances the legitimate inference was that 
the defendant was in adverse possession. . 

Held, also, that the Commissioner of Kamaon 
Division as a Court of second appeal was not còm- 
petent to go behind the finding of fact of the 
Court of first appeal. ` 

Order of reference submitted by the 
Secretary to Government United Provinces as 
per letter No. 336/V1I—54—1909 dated the 
6th of April, 1909. 

Mr. M. L. Agarwala, for the Applicants. 

Mr. Satish Chandra Banerji, for the Opposite 
Party. 

Judgment.—this matter has been 
referred to us under Rule 17 of the Kamaon 
Rules. The suit was a suit to establish the 
plaintiffs’ right to a three-fourths share in 
what has been admitted tobe a hereditary office 
within the meaning of article 124 of the 
second schedule of the Limitation Act of 1877. 
The defence was that the suit was barred by 
limitation. The Court of first appeal found 
that the defendant had been receiving the 
entire profits of the office for upwards of 12 
years prior to 1899. Italso found that the 
defendant had been performing all the 
duties connected with the office. As an 
inference from these facts it found that the 
defendant had been in adverse possession. In 
our judgment this was an inference of fac 
which the Court of first appeal was entitled tt 
draw. Having stated so much we proceed tO 
answer the several questions referred to us, 


Hi 
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1. .In our opinion the suit is governed by 
article 124 of the second’ sshedulo of .the 
Limitation Act of 1877, and by no other 
article. This has not been disputed in the 
course of the arguments. 

_ 2. We have pointed out that the findings 
of the Court of adverse possession was a 
legitimate inference from the evidence. In 
our judgment it, therefore, fodows that the 
anit was barred by limitation on the find- 


ings arrived at by the Court of first appeal. 


‘ 3. Under the circumstances of the present 
case, and? for the reasons we have already 
given, the Commissioner, as a Court of second 
appeal, was not competent to go behind the 
findings of the Court of firat appeal. 

“4. On the findings of fact arrived at by 
tha Court of first appeal the payments and 
receipts referred to in this question were of 
no effect whatever. 

5. Itis unnecessary to give any answer to 

the fifth questi8n. 

~- 6. We are of opinion that the plaintiffs 
fhould pay the defendants’ costs in all 
Courts. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
, BEGULAR Crem Appean No. 4 or 1907. 
July 13. 1909. 
Present :—Mr. Justice Stephen and 
i Mr. Justice Vincent. 
AJODHYA PERSHAD—DEFENDANT—- 
x APPELLANT - 
versus 


MAHADEO PERSHAD— PLAINTIF} —— 


RESPONDENT. 

Hindu Law—Joint fimıly—Parlial separation— 
Purtition of poperies remaning jomt—Limita'son 
Act (XV of 1877), sch. TI, arts. 62,127—Art. 127 
applies to movable prupeities also—Member of jont 
‘Jamuy cannot su? for share of profits of family estate 
but only for partition 

A. family may remain joint in regard to some 
properties after a separation in regard to the 
-othera. Therefore, the mere fact that thore had 
‘been a partial partition of the family property 
does not affect the rights of tho parties to sue for 
partition in regard to other properties which remain- 
ed undivided. 

Gavurishaxkar Parabhuram y Atmaram Ragaran, 18 
B 611 and Purushottam v. Atmaram Junardan, 23 B. 
697, followed. : 

Twelve years’ limitation applies to a suit for 
partition in rogard to the properties which re- 
mained joint under art. 127 of sch. IL of the 
Inmitation Act, 1877. ` 
> Muthusamı Mudaliar vy. 
18 M. 418, followed, 


Nall tkulan’ha Mudalizr, 
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Banoo Tewary v. Doona Tewary, 240, 309 and & 
Thakur Prasad v. Partab, 6 A. 442, diatinguishod. 

- Article 127 applies equally to movable and immor- 
able properties belonging to a joint family. 

A member of a joint Hmdu family cannot suo 
for a share of the profits of the joint family 
estate, as he has no definito share until partition— 
he can only sue for such partition 

Pirthipal v. Jowahir Singh, I4 C 498, (P.C); 
14 I. A. 87, followed. 


Appeal from the decree of the third Sub- 
Judge of Mozaffarpur, dated February 2, 1905, 
and of the second Sub-Judge of that place, 
dated Angust 28, 1906. 

Babas Umakalt Mukherjee, Golap Chandra 
"Sarkar, Sharosht Oharan Mitra and Chania 
Sekhar Banerjee, for the Appellant. 

Babus Lakhmi Narain Singh and Balileo 
Narain Singh, for the Respondent. 

Judgment.—tThis appeal arises ont 
of a suit for partition of the property of a 
Hindu joint family, the parties beine tho 
descendants of one Gopal Lal, a banker of 
Mozafferpur. 

The plaintiff, who isa son of Gopal Lal, 
alleges that in the year 1896 there was 
litigation between him and his father and 
other members of the family, regarding 
certain of the family properties, that while 
that litigation was pending, there was a 
partition of some of the family properties, 
and that he and the defendant remained in 
separate possession of the properties so 
divided, and he now seeks for a partition 
of the remaining movable and immovable 
properties of the family, including the 
profits derived from the lands and business 
transactions of the family after an account 
of the same has been taken. The defendant 
raised a number of objections in the lower 
Court, which will be dealt with as far as 
is necessary for the purpose of this appeal. 
Subsequently on the 2nd February 1903, 
a preliminary decree for partition was 
granted to the plaintiff. The Conrt did 
not, however, decree the plaintiff’s suit in 
regard to many of the properties claimed. 
A Commissioner was then appointed to divido 
certain movables and immovables and to 
take an account of the profits ofthe joint 
family property from the year 1895. The 
Commissioner submitted a report regarding 
the movable property on the 28th Septem- 
ber 1905, and a further one regarding the 
immovables and the accounts on tho „Hh 
May 1906. On an examination of the ac- 
counts, he foond that the defendant ewag 
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liable to pay Rs. 8,683-11-2 tothe plaintiff. 
On the 28th August 1906, a new Sub- 
Judge, after a consideration of all the objec- 
tions raised to the report of the Commis- 
sioner, confirmed itin regard to the actual 
partition, but foynd that on account of the 
profits Rs. 4,342-10-4¢ only were due to the 
plaintiff. The Sub-Judge directed, therefore, 
that this amount should be decreed on pay- 
ment of the necessary Court feds. The 
Judge, thongh he apparently thought that 
the preliminary decree in regard to the 
accounts was incorrect, was of opinion that 
it was incumbent upon him to accept the 
decision of his predecessor on this point. 
Against that decision this appeal is filed 
by the defendants who now really attack 
not only the final decree but also the pre- 
liminary one. There are fourteen grounds 
of appeal mentioned in the memorandum 
but of these three only have been 
pressed at all before us, and they are the 
following :— 

(1) That’ property No. 10 of schedule 
3 should not have been divided 
but should have been left in the 
possession of the defendants who 
were willing to pay compensation 
to the plaintiff on this account. 

(2) That the defendant No.1 is not 
liable to render any accounts to 
the plaintiff and that the suit 
as framed is not maintainable. 

(3) That if he is so hable, the suit 
in regard to many of the amounts 
claimed is time-barred, as it was 
brought more than three years after 
the cause of action arose. 

There does not seem to be any reason 
to interfere with the decision of the learned 
Sub-Jadge in regard to property No. 10 
of schedule 3. It appears that at one time 
the plaintiffs offered to surrender their 
claim to this property if the ancestral 
house were given to them solely. This 
offer was then refused by the appellant 
and he has, therefore, no cause for legi- 
timate complaint if he cannot secure the 
whole of the property No. 10. We find 
that when it was offered to him he re- 
fused it. We are also informed that the 
value of this property has increased lately 
from various causes, and that the plain- 
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divided; and“ the Commissioner and the 
lower Court are both of opinion that {he 
partition is an equilable one, and’ that 
the value of the property is not injured’ 
thereby, and that the property can be and 
in fact has been easily and conveniently 
divided into two portions. We must, there- 
fore, decline to interfere with the order 
of the lower Court in this matter. 

For a decision of the remaining two points 
raised in the appeal, it is necessary, first, « 
to discuss whether the family, of the 
plaintiff and the defendant is really a joint 
Hindu family. There is no doubt that there 
was a partial division of the, property be-. 
tween the years 1893 and 1899. We do 
not think, however, that the status of the 
family in regard to properties not so divided’ 
was altered by this partial divesiOa, and on 
a consideration of the evidence of the 
plaintiff and the circumstances of the case 
and the admission of thé plaintiff, we think 
that there can be no question that in re- 
gard to these undivided properties the, 
family remained joint. Indeed, it appears 


from the judgment of the lower Court, ° 


(page 110 of the paper book) that it was 
admitted before him that the plaintiff and 
defendant were at that time members. of 
a joint family and that most of the pro- 
perties in suit were then admitted to be 
joint family properties. It appears, therefore, 
to be futilo for the defendant to allege 
now that he and the plaintiff are not mem- 
bers of a joint family. Further, the ad- 
Mission continued in the defendant's sworn 
testimony, and the statements made in the 
account papers filed by him clearly indicate 
that after this partial partition the family 
remained jointin regard to the remaining 
properties and that this position was accepted 
by him. If an authority is needed for the 
proposition that a family.may remain joint 
in regard to some properties after a separa- 
tion in regard to the others, it will be found 
in the case of Gavrisharkar Parabhuram v. 
Atmaram Rajaram (1), where it was held that 
the mere fact that there had been a partial 
partition of the: family property in the 
year 1876 did not affect the rights of the 
parties to sue for partition inregard to other 
properties which remained undivided and 
in respect of which the rights of the parties 
continned to be the same as those of the 
(1) 18 B. 611, ‘ 
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members of any ordinary 
family. 

Again in the case of Purushottam v. 
Almaram Janardan (2) it was held that a 
partial devision of the property of a joint fami- 
ly was no bar to asuit for partition of the 
remainder. The appellant, indeed, when he 
suggesis that he should be allowed to 
retain possession of property No. 10 of 
schedule 3 and pay proportionate compensation 
to the plaintiff for his share of it, admits 
indirectly by his proposals that he considers 
the property to be joint; nor can there be 
any doubt as to the facts. The properties 
_ were all joint family properties and portions 
were appropriated by various co-sharers 
after a partial partition; and the rest re- 
mained joint. Onthese findings of fact, it 
is difficult to see what objection can be 
made tò the manner in which the suit is 
framed. Two syggestions are, however, made 
in this matter, firstly, that the plaintiff 
ought to have sued for partition and pos- 
session. We are of opinion, however, that 
the plaintiffs suit cannot fail on tHis 
@round. Ib is asuit for partition under 
article 127 of the Limitation Act and 
article 127 expressly deals with the 
case of a co-sharer who has been excluded 
from a share in the joint property. It is, 
moreover, open to doubt if the plaintiff 
cin, in the circumstances of this case, be 
held to be out of possession to him for 
his co-sharers are in possession and their 
possession is really on behalf of the whole 
family. It is then suggested that the de- 
fendant No. 1 was not the kurta or managing 
member of the family, and that even if 
he was, he is not liable to render an 
account. The answer to this is that on 
his own statements and from the evidence 
on record, it is abundantly clear that the 
defendant has been for years the managing 
member of the family, and that it is settled 
law. thatsuch managing member is liable 
to render accounts to his co-sharer3s. There 
appears, therefore, to be no reason for 
accepting the proposition that this suit as 
framed is not maintainable. 

Turning now to the question of limitation, 
the appellant argues that the suit, in so 
far as it relates to profits derived from the 
joint properties, comes under article 62 
of the Limitation Act, and that, therefore, 

(2) 23 B, 597, 
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n 
=the claim for any sums which accrued die 


more than three years before this sunt 
is time-barred. To support this view tw) 
cases have been cited. Tho first is the case 
of Banoo Tewary v. Doona Tewary (8). avi 
the second is the case of Thakur Prasnd >`. 
Partab (4). These cases, however, appear to 
be entirely distingaishable from the preserr 
ease, In the case of Banoo Tewary v. Dooni 
Tewary (3), it was found (page 314), that th» 
case for the plaintiff was that all of tha 
properties were divided, and that the famil» 
became separate, and that only those debt, 
were left undivided, which were not rip: 
for realization. They wereto bo divided, cf 
course, when they were realized. There 
having been a complete separntion, their 
Lordships held that article 127 did no 
apply. Inthe present case, however. th: 
circumstances are different. The family i, 
not completely separated, and many of th: 
family properties have remained joint, and 
the case appears to us to be more analegon, 
to that of Muthusamt Mudaliarev. Nallaku- 
lantha Mudaliar (5), in which case it wai 
held that 12 years’ limitation applied to 

suit for partition like the present. ‘This 
article, on a plain interpretation of the word. 
used, applies equally to movable and im- 
movable properties belonging to a join 
family. Profits derived from the investmen 
of joint family capital in business, or fron: 
immovable properties belonging to the 
joint-family is just as much joint-famil 
property as the capital or landed pro- 
perty from which such profits are derived 
is, and the plaintiff in this case has ar 
equal right to such partition of such profits 
as he has in regard to any other join: 
family property. If this position is acceptcd. 
the suit clearly comes under article 127. 
and is within time. It is not a snit for 
accounts, pure and simple, and th 
rendering of an account is only incidenta’ 
to the suit for ascertainment of what sharc 
of the family property should be pnid tc 
the plaintiff on partition. Indeed, it is dificul! 
to see in what manner a suit for such profit: 
should be brought, savein the formof a sui 
for partition, for in the case of Pirthtpel v 
Jowahir Singh (6), it was held by the Privy 
Council that a member of a joint Hindi 
family cannot sue for a share of the profits ti 
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the joint family estate, as he has no definite 
share until partition, and that he can only sue 
for such partition. The plaintiff has adopted 
this course in this case, and has sued to 
partition all the joint family properties. In 
our opinion, his suit, therefore, comes under 
article 127, and on the findings of fact 
arrived at by the Suo-Judges, which we accept 
as correct, ib is within time. ; 

In the cross-appeal, it is argued that 
the plaintiff is entitled to certain profits 
which he did not claim in the pleadings, 
but which the Commissioner was of opinion 
he was entitled to recover. We consider 
that this question has also been dealt with 
correctly by the Sub-Judges, nnd we are 
content to say that the plaintiff in this 
suit was rightly not allowed to obtain any 
relief, which he has not definitely and 
clearly asked for in the plaint. The result 
is that the appeal and the cross-appeal are 
dismissed. 

There 
case. 


is no order as to costs in either 


s 


Appeal dismissed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
MISOELLANEOUS Cryin Arrear No. 425 

or 1907. ` 
July 15, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
ua MINA KUMARI BIBI—DEFENDANT 
No. J— APPELLANT 
versus 
SURENDRA NARAIN CHAKRAVARTY 
— PLAINTIFF AND OTHERS (REMAINING DEFEND- 
ANTS)— RESPONDENS. 

Raght of sutt—Cause of actim—Procuring erroneous 
decision of Court—Oriminal Procedure Code (Act Y of 
1898), 140—dAttaciment ly Jagistrate—Suit for 
damages for mn-cultivation—L'mtta’ron Act (XV of 
1877), sch. II, asts 29, 36, 39, 48, 49 or 109. 

No action will he against any person for pro- 
curing an erroneous decision ofa Court of Justice. 
This is go, oven though the Court has no juris- 
diction in the matter and although its yudgmont 
or order 18 for that or any other reason invalid. 

Leck y. Ashton, 12 Q. B. 871; 76 B. R. 484; Brown 
y Chapman, 6 C B. 365; 77 R.R. 347; Ammani 
Ammal v Sellaye Ammal, 6 M 426: Rapbullub 
Gope v. Jssan Chunder Hujrah, 7W R. 855; Joy- 
kalee Dassee v The Representutwe of Chandmalla, 
9.W R. 188; Narasinga Row v. Muthaya Pilas, 26 
M 862; Dudhnath Kundu v. Mathura Prasad, 24 
Ae 317; Pundit Gaya Prasad v, Sardar Bhagat Singh, 
80 A. 525; 12 0. W. N. 1017; Bhul Chand Patro y, 


Palun Bas, 12 0. W. N. 818, note; Hari Charan Sant v. 
Korah Chandra Bhuyan, 190. W. N. 817, followed. ` 

West v. Smallwood, 3 M. and W, 418; 49 B. R: 
666; Qarratt y. Morley, 1 Q B. 18; 55 R. R. 188. 
Austin v Dowling, L. R. 5 C. P. 534 and Sewell v 
National Telephone Co., (1907) 1 K. B. 567 ;76 L. 
J. K. B. 196; 96 L.T. 483; 23 T. L. R. 226, referred to, 

Thereforo, where -the defendant informed the 
Magistrate that there was a possibility. of a breach 
of the peace between him and the plaintiff, and 
tho Magistrate commenced proceedings under eection 
145, Criminal Procedure Code, and attached the 
property in dispute: Held, that the plaintiff can 
have no cause of action against the defendant iw 
so far as the plaintiff might have suffered any. 
damage by reason of his inability to tultivate the 
land attached. 

In a snjt for damages for cropa belonging to the 
plaintiff ont by the defendant, fhe cause of action | 
arose on.the day they were appropriated by the 
defendant ; and it is immaterial whether article 36 
39, 48, 49 or 109 of the Limitation Act, 1877, ia 
applicable, when the suit is brought more than 
three years from the date -on which the crops 
were cut, for it is barred. 

Ina sunit for damages for non-cultivation of the 
land, either article 29 or 36 is affplicable. 


. Appeal from the order of the Sub-Judge 
of Moorshidabad, dated August 20, 1907, re- 
versing that ‘of the Additional Munsif tf 
Jangipur, dated December. 21, 1906, and ree 
manding the suit to the lower Court for 
trial on the merits. 

Babus Ram Chandra Mozumdar and Sarat 
Kumar Mitra, for the Appellant. 

Babu Joy Gopal Ghose, for the Respondent, 


Judgment.—tThe events which have 
given rise to the litigation ont of which 
the present appeal arises may be thus briefly 
narrated. On the 15th December 1902 the 
second defendant pnt in a petition before the 
Deputy Magistrate of Jangipore in which 
it was alleged that. he was a tenant of 
the first defendant, now appellant before 
this Court, that he ‘had grown crops on 
his holding, and that as the plaintiff, the 
respondent before this Court, was about to. 
cut away the crops, there was likelihood 
of a serious breach of the peace. The 
petitioner consequently prayed for Police help. 
The Deputy Magistrate theronpon ‘ordered 
the Police to see that no breach of the 
peace took place and directed them to sub- 
mit a report. On the next day the Police 
submitted a reportin which they supported 
the allegations of the petitioner. The Deputy 
Magistrate thereupon instituted proceedings 
under section 144, Criminal Procedure Code, 
in respect of abont 200 bighas of land and 
issued a prohibitory order agninst the plaintiff, 
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The plaintiff appeared before the Deputy 
~Magistrate on the 9th January 1903 and 
urged. that as the dispute related to pos- 
session of immovable property proceedings 
could be commenced only under section 145, 
Oriminal Procedure Code. On the day fol- 
lowing the Deputy Magistrate took proceed- 
ings under that section and made an order 
for attachment of the land. The parties 
subsequently referred the matter in dispute 
te the arbitration of a pleader who filed 
-his award qn the 22nd June 1903, on the 
basis of which the Deputy Magistrate with- 
drew his ` previous order of attachment. 
Under the awarni. the plaintif was put in 
“possession of 33 bighas of land and the re- 
mainder was given to the defendant. On 
the 21st June 1906 the plaintiff commenced 
the present action for damages on a two 
fold basis. He alleged, in the first place, 


that the defendané unlawfully cut the crops’ 


grown by him on the 9th January 1903 that 
is, on the day previous to the order of the 
Magistrate under section 146, Criminal Pro- 
sedo Code; and in the second place, that 
iPe result of the order of attachment by 
the Magistrate was to make it impossible 
for him to cultivate the land during the 
year 1903, so as to entitle him to the 
value of the paddy which he might other- 
wise have grown during that year. The 
defendant resisted the claim on the merits. 
He also. pleaded in bar that the whole of 
the claim was barred by limitation and 
that in any view there was no cause of 
action in respect of the damages claimed 
for non-cultivation of the land in 1908. 

The Court of first instance did not go 
into evidence on the merits and dismissed 
the suit on the ground that it was barred 
by limitation and that the plaintiff had no 
cause of action as against the defendant. 
Upon appeal the Subordinate Judge has re- 
versed that decision and remanded the case 
for trial on the merits. | 

The defendant has now appoaled to this 
Court and on his behalf the decision of 
the Subordinate Judge has been assailed 
on two grounds, namely, first that the 
plaintiff has no cause of action against the 
defendant in respect of the crops which, but 
for the prohibitory order of the Magistrate, 
it might have been possible for’ him to 
grow on the land in the .course of the 
year 1903, and secondly, that’ the whole 


of the cluim is barred by limitation. In 
our opinion these contentions are well-found- 
ed and must prevail. 


As regards the first point taken on be- 
half of the appellant, it is manifestly well- 
founded on principle and is supported by 
weighty authorities. Letit be assumed for 
a moment that the order of the Magistrate 
under section 146, Criminal Procedure Code, 
was erroneous on the merits. It does not 
follow by any means that any responsibility 
can be fastened upon the first defendant 
in respect thereof. It is well-settled that 
no action will lie against any person for 
procuring an erroneous decision of a Court 
of Justice. This is so, oven though the 
Court has no jurisdiction in the matter and 
although its judgment or order is for that 
or any other reason invalid. A Court of 
Justice is not the agent or servant of tho 
litigant who sets it in motion so as to 
make that litigant responsible for the errors 
of law or fact which the Cours commits. 
Every party is entitled to rely absolutely 
on the presumption that the Court will 
observe the limits of its own jurisdiction 
and decide correctly on the facts and 
law. In support of this statement of the 
law, it is sufficient to refer the leading 
decision in Lock v. Ashton(1). In that case the 
defendant had wrongly though honestly 
arrested the plaintiff and charged him with 
an offence before a Magistrate who there- 
npon remanded him to custody. It was ruled 
that although the defendant was liable for 
the original arrest inasmuch asit was his 
own wrongful act, he was not responsible 
for the subsequent remand which was mercly 
erroneous act of the Magistrate. To the 
same effect is the decision in Brown v. 
Chapman (2), where the following observa- 
tion was made. “If an individual prefer 
a complaint to a Magistrate and procures 
warrant to be granted upon which tho 
accused is taken into custody, the complain- 
ant in such a case is not liable in tres- 
pass for imprisonment, and that, even 
though the Magistrate has no jurisdiction. 
The imprisonment is referred to the Magis- 
trate’sauthority so as to exempt the complain- 
ant from all liability in trespass.” Reference 
may also be made in this connection to tho‘ 


(1) (1848) 12 Q. B. 871 ; 76 R. R. 434. 
(2) (1848) 60. B. 366; 77 R. Be 841. 
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cases of West v. Smallwood (3), Oarratt v. 
Morley (4), Austin v. Dowling (5), Sewell v. 
National Telephone Oompany (6). The sub- 
stance of the matter is that the opinion 
and judgment of a Judicial Oficer interposo 
between the complaint and the prohibitory 
order, or ag Was stated by Collins M. R. 
in the case last mentioned, if a person 
desires to obtain a judicial decision from 
a proper tribunal and for that purpose 
states the fact to a Police Officer and the 
latter, acting on his own initiative, arrests 
the person implicated, no trespass 18 com- 
mitted by the person who gives the infor- 
mation to the Police Officer.” The princi- 
ple, in the words of Pollock | C. B. in 
Gunham v. Willey (7), is that “we ought 
to take care that people are not put in 
peril for making a complaint when a crime 
las been committed; if a charge is made 
mala fide there are ample means of redress. 
Substantially the same view has been fre- 
quently affirmed in the Courts of this 
country. Tho case most closely analogous to 
the onenow beforeus isthat of Amman Ammal 
vy. Sellayi Ammal(8). There a dispute arore re- 
garding the possession of certain land which 
was consequently attached by order of a Magis- 
trate under section 531, Criminal Procedure 
Code of 1872. The land in consequence 
of this order was not cultivated in the year 
which followed the order of attachment. 
The plaintiff sued for damages for the 
loss of profits resulting from non-culti- 
vation. Chief Justice Turner dismissed the 
claim on the ground that the damages 
due to non-cultivation could not be treated 
as the probable result of any wrongful act 
of the defendant, but were iather the con- 
sequence of the judicial act proceeding 
from the Magistrate; and in support of this 
view be placed reliance upon the case of 
Lock v. Ashton (1). The same view was 
taken by Sir Barnes Peacock, C. J. in Ragbullub 
Gope v. Issan Ohander Hujrah (9), and in Joy- 
kalee Dassee v. The Representative of Ohand- 
maila (10). In this latter case the learned 
Chief Justice pointed out that if a per- 
M and W. 418; 49 R. R. 666. 

@ CIO B. 18 ; 55 R. R. 183. 

3 (1870) L. R. 6 O. P. 684; 89 L. J. O. P. 260 ; 22 

mi 721; 18 W. B. 1003. 


> @) (1907) 1 K. B. 657 ; 76 L. J. K. B. 196; 06 L. T. 
23 T. L. R. 226 
07) 4 H. and N. 496 (8) 6 M.- 426. 
(9) 7 W. B. 855, (10) 9 W, B. 138, 


son makes an application maliciously or 
without probable or reasonable cause to 
à Court of competent jurisdiction to seize 
the property of another person as the pro- 
perty of his judgment-debtor he may be 
liable to damages for any injury which may be 
occasioned by reason of ihe order of the 
Court, and upon the same principle a-per- 
son may be liable to damages for apply- 
ing for an injunction upon & ground which 
bé, knows to be insufficient. But this dac- 
trino has no application wherg a person is 
not acting maliciously or without probable - 
cause. The same view has been taken 
in the other Indian High Courts. See 
for instance the cases of Narasinga Row v. 
Muthaya Pillai (11), and Dudhnath Kondu 
y. Mathura Prasad (12). The principle ap- 
licable to cases of this discription was re- 
cently explained by their Lordships of the 
Judicial Committee in the ose of Pandit Gaya 
Prasad Tewari v. Sardar Bhagat Singh (18). Ia 
that case it was pointed ont that there was no 
principle of universal application that if the 
Police or the Magistrate acted on intor- 
mation given by a private individual with- 
out a formal complaint or application for 
process, the Crown and not the individual 
betame the prosecutor. The mere setting 
of the law in motion is not the criterion; 
the conduct of the complainant before and 
after making the charge must t&lsp be 
taken into consideration. This view is iden- 
tical with that previously taken by this 
Court in the cases of Bhul Chand Patro v. 
Palun Bas (14), and Hari Charan Sant v. 
Kotlash Chandra Bhuyan (15). 

Now if the claim of the plaintiff is tested 
in the light of these principles, ‘it becomes 
manifest that it is absolutely unsustain- 
able. The defendant informed the Magis- 
trate that there was a possibility of a 
breach of the peace. It is not suggested 
that this information was untrue in fact. 
The Police reported that there was 2 
likelihood of a breach of the peace and 
recommended proceedings under section 107 
Criminal Procedure Code. The Magistrate 
commenced proceedings under section 144. 
The plaintiff therenpon appeared and con- 
tended that proceedings ought to have 
been taken under section 145 Criminal 


(11) 26 M. 362. (19) 30 A. 525; 12 O.W.N. 789. 
(12) 24 A. 817. (149 12 0. W. N. 818 (Note). 
(15) 12 0. W. N. 817. 
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Procedure Oode. In one sense, therefore, 
it was upon the invitation of the plaintiff him- 
self that the Magistrate commenced pro- 
ceedings under that section. Fb is difficult 
to conceive how under these circumstances 
the plaintiff can have any cause of action 
- against the defendant in so far as tho 
plaintiff might. have suffered any damage 
‘by reason of his inability to cultivate the 
land attached by the order of the Magis- 
érate. We are clearly of opinion, therefore, 
that’ the „first objection taken on behalf 
of the appellant must prevail. 

The setond objection’ taken on behalf of 
. the appellant yaises the question; whether 
the claim is barred by limitation. Here it 
‘will be observed that the claim is divisible 
into two parts. In so far 
cut by the defendant on the 
ary 1903 -are concerned even if it be 
assumed that ethey were crops grown 
by the plaintiff -as alleged by him, it 
is clear that the cause of action arose 
on the day they were appropriated by the 

efendant. Tt is immaterial whether art. 
$6, 39 or 109 is held to be applicable, 
because the present action was commenced 
more than three years ‘after the date on 
which the crops were cut. The decision 
of the Fall Bench in Mungun Jha v. 
Dolhin Golab Koer (16), tends to show that 
“the cise is governed by either art. 48 or 
-49. But- whichever of these two articles 
is held to be applicable, the claim is barred 
by limitation. In so far asthe claim for 
damages for non-cultivation of the land in 
1903, is concerned, it appears to be equally 
barred by limitation. It is fairly clear 
that whether aru. 29 applies as indicated 
in the caseof Ram Narain v. Umrao Singh (17), 
or art. 36 as sugyested in Surajmal Chunilal 
y. Manekchand Kapurchand (18), the claim is 
barred by limitation. The learned vakil for 
the respondent suggested that art. 42 applies. 
It is difficult, however, to see how an order 
under section 146, Criminal Procedure Code, 
can legitimately be treated as an injunction 
within the meaning of that article. It 
is needless, however, to pursue the exami- 
nation of this question further, because as 
we have already held, the plaintif has 
no cause of action in so far as the second 


branch of his claim is concerned. 
(16) 25 O. 692; 2 0.W. N. 265 
(17) 20 A, 615. ? (18) 6 Bom. L. B. 704. 


tih Jana- 


as the crops - 


The result, therefore, is that this appeal 
must bo allowed, the judgment and order 
of the Subordinate Judge set aside and the 
decree of the Court of first instance re- 
stored with costs in all the Courts. 

We assess the hearings fee 
mohurs. 


at 3 gold 


Appeal allowed. 





(Not reported yet elsewhero ) 
CALCUTTA HIGH COURT. 
Reaunar Orvin Arrear: No. 373 or 1906. 

- July 12, 1909, 
Present :—Mr. Justice Chitty and 
Mr. Justice Carnduwff. 
GURU DAS KUNDOO CHOWDHURI 
AND OTHERS-—DEFENDANTS——A PPELLANTS 
versus 


KUMAR BASANTA KUMAR ROY 


` AND OTHERS—PLainTIFF¢—RESPONDENTS, 

Lamitatun Act (XV of 1877), sch. II, art, 144— 
Dispasseasion—Court of Wards not identical with 
Government nor department of st—Possession of (Wo. 
einment not possession of Court of Wards—Chur--— 
Gradual formation—Onus of proof ileit portion ap 
petred within 12 years of sus‘, upon plaintif, 

Where the plamtiff makes no allegation of over 
having been in possession of the property im emt 
or having been dispossessed, the suit must bo 
oa by article 144, sch. II of tho Limitation Act, 

The Government and the Court of Wards aro in 
no sense identical, and the Court of Wards cannot 
be regardedas merely a department of Government. 
The Court of Wards is a statutory body, and 
though in Bengal the Board of Revenue is tho 
Oourt of Wards, yet that is not enough to mako 
the possession of Government tho possession of g 
ward of the Court of Wards. 

Chowdhree Sheoray Singh v. Collector of Moradabad 
2 N W. P. 879, referred to. : 

In 1888 a ‘chur having been formed the Govern- 
ment took possession of it as an accretion to an 
certain Government estate In 1902, tho defend. 
ant and the plaintif each claimed the chur as 
reformation +m situ of his property, but after in. 
vestigation the chur was released to the defendant, 
who held it in occupation sunce that time In 
1904 the plomtiffs who were wards of tho 
Court untal January 1894, instituted this suit 
for possession of-the chur: Held, that the possos- 
sion of the Government was adverse to the plaintiff 


‘and the suit was barred. 


The defendant urged that thoreformation of tho 
chur was gradual, and that portions of it may havo 
appearedabove water within twelve years of the suit, 

Held, that if this were so, the burden of proving 
which portions of the land were of this description 
would lie upon the plaintiffs. 

Koomar Runjit Singh v. Schoene, Kilburn 
and Uo., 40. L RB. 390, followod. : 

Appeal from the decree of the Sub-Judge of 


Nadia, dated June 30, 1906. 
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Dr. Rash Behary Ghose, Babus Botdo Nath 
Dutt, Man Mohun Dutt and Bejoy Kumar 
Bhattacharya, for the Appellants. 

Babus Nil Madhub Bose, Brojo Lal Chucker- 
butty, Sarat Kumar Mitra, Ram Ohuran Mitra 
and Srish Chandra Chowdhury, for the Re- 
spondents, 

Judgment.—this is a suit by the 
plaintiffs for declaration of their title to, 
and recovery of possession of, certain chur 
lands alleged to be reformations in situ of 
monzas Durlabpur, Jirat Mukundnagar other- 
wise called Mukundpur and Hatikhanda with 
Gujarhat Ram Chandrapur. The plaintiffs 
claim to be entitled to one moiety of a 
10 anna share in the said lands, the right 
to the other moiety being vested in defendants 
Nos. 16 and 17, and the remaining 6 annas in 
defendants Nos. 2 to 15 and 18. The Secretary 
of State for India in Council has also been 
made a party, defendant No. 1, to this suit. 
It may be mentioned that defendant No. 18 
was not one of the original defendants but 
was added “by order of 8th February 1905, 
so that the suit as against him must be 
taken to have been filed on that day. lb 
is conceded that there are two estates one 
known as the 10 ani estate, Lot Mohamed 
Aminpur, mahal No. 3989 of the Towa of 
the Hooghly Collectorate, and the 6 ani estate, 
Lot Gobindpur, No. 100 in the same Collector- 
ate. The first belongs to the plaintiffs and to 
the defendants Nos. 16 and 17 in equal moieties 
andthe second to defendants Nos. 2 to 15 and 
18. The plaintiffs’ case isthat the three mouzas 
Durlabpur, Jirat and Hatikhanda appertain 
to both mahal No. 3389 and mahal No. 100 
in shares of 10 and 6 annas respectively. 
The contesting defendants contend that they 
appertain exclusively to No. 100. The fur- 
ther question arises whether the chur in dispute 
is in fact a reformation tn situ of the lands 
of the three mouzas above mentioned. The 
three plaintiffs the Kumars of Dighapatia 
claim under the will and codicil of their 
late father, Raja Promatha Nath, Roy, who 
died in 1883. Two main questions arise in 
the case first whether the plaintiffs’ suit is 
within time and secondly whether the plain- 
tiffs have made out their title to the lands in 
dispute. The plea that the Nadia Court had 
mo jurisdiction to try the suit was taken in 
the Court below, and also forms one of the 
‘grounds of appeal. It was, however, not 
pressed by the learned pleader for the ap- 


pellants, as it turned only on the question 
whether the land in dispute was in the 
Nadia or Hoogly District. The mougas 
named were admittedly in the latter, but 
the. river having changed its course the re- 
formation was on the eastern or Nadia side. 
No good purpose, he said, could be served 
by having the suit tried over again in the 
Hooghly Court. The learned Subordinate 
Judge found all the issues in favour 
of the plaintiffs, und passed a decree, ig 
their favour, with mesne profita, costs, and 
interest. Defendants Nos. 6-11 and 18 have 
appealed. j ; ; 

The question as to the plaintiffs’ title pre- 
sents many difficulties. It is by mo means ` 
so clear as the learncd Subordinate Judge 
seems to think, that the mouzas Durlabpnr, 
Jirat and Hatikhanda apperéain to Towsi 
No. 3989. He has decided this point in 
plaintiffs’ favour without aẹy real discussion 
or consideration of the documentary evidence. 
He speaks too of it being proved “by a 
host of competent witnesses,” although later 
on in his judgment he pronounces the oral 
testimony on both sides to be unreliable, 
“the witnesses having sworn hard without 
any regard to trath.” Even if it be proved 
that the 3 mouzas appertain to Towss No. 3989 
the difficulties by nc mesus stcp there. The 
identification of the chur in suit as a reform- 
ation of lands of these villages isfar from easy 
to establish, and for the plaintiffs to succeed, 
it would bave to be established with certainty. 
It will not, however, be necessary, to go into 
this question in detuil on this appeal, as the 
plaintiffs’ suit, in our opinion, mustfailas being 
barred by limitation. For the purposes of 
this question the facts may be stated briefly 
as follows : — 

The late Raja Promatha Nath Roy of 
Dighapatia by his will dated 27th Chaitra 
1285 (April 1879) and a codicil dated 15th 
Baisakh 1299 (May 1883) bequeathed (inter 
alia) Lot Muhamed Aminpur being mahal 
No. 3989 to his three younger sons, the 
present plaintiffs. He appointed his eldest 
son Raja Pramada Nath Roy Executor of his 
will. Raja Promatha Nath Roy died in 1883, 
while his eldest son was stillaminor. The 
estate was accordingly taken charge of by 
the Court of Wards who appointed first 
Rajkumar Sircar and subsequently Umesh 
Chunder Mitter as the manager. The estate 
remained under the control of the Court o 
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Wards until 29th January 1894 when Raja 
Pramoda Nath Roy attained his majority and 
took over the management. He obtained 
probate of his father’s will from the Dis- 
trict Judge of Rajshahi on 12th June 1894. 
The youngest of the three plaintiffs attained 
his majority on 5th September 1898. Mean- 
while in1888 the chur in suit first appeared 
as an island chur and was taken possession 
of by Government as such. It soon, however, 
by the action of the riverincreased in size 
and became united to the main-land. The 
Goverument retained possession of the whole 
of the newly formed lands and at firgt settled 
‚with tenants onthe utband? system. It was 
at that "time (in May 1889) considered as 
an accretion to Government Estate chur 
Raninagar No. I and treated as khas mahal. It 
was named chup Raninagar No. II and num- 
bered 8523 in the Touzi Register. From 
1888 to 1890 i6 was unfit for regular as- 
sessment, and was, therefore, let on the 
utband: system until the year 1894, when a 
ragyotwart settlement was made for 5 years 
with the utbendt ratyots From 1st April 1899 
it was again leased to these tenants jointly 
for an undefined term. In August 1902 a fresh 
settlement was made. In December 1902 the 
present appellants filed an application before 
the Collector claiming the chur as reform- 
ation im setu of their permanently settled es- 
tate chur Jirat and Durlabpur. After investi-- 
gation the chur in dispute was released to 
them by the Collector’s order of 15th Noveme: 
ber 1903. The plaintiffs also preferred a 
similar application but they failed to prove 
their title’ by a copy of the extract from 
the D (or Intermediate) Register kept under 
the Land Registration Act. 1876 (Bengal 
Act VII of 1876), and their appliéation was 
accordingly refused. The appellants were 
put in possession of the chur, the whole of 
which was considered to appertnin to their 
estate No. 100. On 6th September 1904 
the present suit was filed. The learned 
Subordinate Judge has dealt with the ques- 
tion of limitation in a most unsatisfactory 
manner, and we must confess ourselves unable 
to follow the retsoning by which he arrives 
at the conclusion that the suit is nob barred. 
To begin with, he appears to think that 
the case is governed by article 120 of schedule 
II to the Limitation Act, 1877. How that can 
possibly be, he does not explain. Such a 
suit for possession of immovable proporty 


. 


must by the circumstances of the case fall 
either under article 142 or article 144, 
Here as the plaintiffs make no allegation of 
ever having been in possession or having been 
dispossessed it must be governed by arti- 
cle 144, which fixes the period of 12 yoars 
as commencing from the time when tho 
possession of the defendants becomes adverse 
to the plnintiff. It was first argued for tho 
respondents that from 1888 to 1894 the 
possession of Government was the possession 
of the Court of Wards and through them 
possession of the present plaintiffs. Wo aro 
aware of no authority for the proposition 
that the Government and the Court of 
Wards are in any sense identical, or that 
the Court of Wards can be regarded ay 
merely a department of Government. The 
Court of Wards is a statutory body, and in 
this Province, no doubt, the Board of Reve- 
nue is the Court of Wards. But that is 
not enough to make the possession of Govern- 
ment the possession of the plaintiffs by the 
Court of Wards. The distinction between the 
Collector in his official capacity and in the 
capacity of a manager under the Court of 
Wards was pointed out in the case of Chow- 
dhree Sheoraj Singh v. The Oollector of Morad- 
dbad (1). That was a suit to recover monies 
deposited by the Collector as an officer of 
the Court of Wards in the Government Tren- 
sury. It was held thatthe Government was 
not liable as a trustee by reason of the 
moneys having been deposited in the treasury 
by an officer of the Court of Wards, though 
that officer was in fact the Collector. In 
this case the Wards were represented by 
non-official managers and there was nothing 
to prevent to a suit being instituted in 
their name against the Government, provided 
that the sanction of the Court of Wards was 
first obtained. For, theso reasons we think, 
that the possession taken and held by the 
Government of this chur which, as we havo 
stated was an assertion of the title of 
Government to it as khas mahal, was adverso 
to the plaintiffs. 

It was next urged that that possession of 
Government did not in fact commence until 
1894, when the chur was first settled for 
5 years. This, however, is contrary to the 
evidence afforded by the three settlement ro, 
ports (Exhibits 11, 12 and 13) and the 
learned Subordinate Judge himself says irf 

(1) 2N. W. P, 379, 
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his judgment “It is admitted that immedi- 
ately after the formation of the chur in suit 
Government enclosed and surveyed it asa 
new accretion and took possession (of it) as 
a newly acquired property, and possessed it for 
some time as khas mahal. It was subsequently 
temporarily settled.” There can be no doubt 
whatever that from 1889 at least portions 
of the land were under cultivation by the 
utbandi tenants of the Government. It is 
certain that Government took possession at 
once on the reformation, and their possession 
must be taken as dating at the latest 
from 1889. 

The third contention for the respondents 
was that, when the chur lands were released 
to the appellants in 1902, their possession 
was that of the plaintiffs because the three 
mougas were jointly held by the 10 anna 
and 6 anna co-sharers. There is no reliable 
evidence on the record to show that these 
mouzus were so jointly held. Then two Estates 
Nos. 3989 and No. 100, the 10 anna and 
6 anna estates, have been in existence as se- 
parate estates for over a century. Itis conceded 
as rogards the majority of mousas they are 
entirely separate. We think that if plain- 
tiffs allege that these.three mougas are in 
a different category, and continued to be 
held jointly when the rest of the mouzas 
were held separately, the burden was upon 
them to prove it. This they most certainly 
have not dono. The release by Government 
to the appellants was of the entire 16 annas 
of the land in dispute, and at the same 
time the title of the appellants was pro- 
nounced good, while the application of the 
plaintiff was rejected. This was a clear as- 
sertion of the appellants’ exclusive right to 
possession as 
there was nothing in the circumstances of 
that release, which would prevent the pos- 
session of Government which had hitherto 
been adverse to the plaintiffs from ceasing 
to be so when it became the possession of 
the appellants. It was next urged that the 


reformation of the chur in suit was gradual,. 


and that portions of it may have appeared 
above water within 12 years of the suit. 


If this wore so, the burden of proving, which 


portions of tha land were of this description, 
would lie upon the plaintiffs. See Koomar 
Runjit Singh v. Schoene, Kilburn § Oo. (2), and 


hardly any attempt was made on their be- 
(2) È 0. L. R. 390, 


against the plaintiffs, and. 


half to distinguish any portions of the chur 
on thatground. Such attempt was certainly 
not successful. Lastly the learned pleader 
for the plaintiffs relied upon the purchase 


-of certain putni rights by the plaintiffs’ 


manager in respect of this land. We arè 


at a loss to see how this can in any way, 


assist the plaintiffs. It appears from the 
sale certificate (Exhibit 147) dated 2E€th 
January 1889 that a putni taluk Lot Hati- 
kanda, in pergana Hatikanda with an annual 
Government revenue of Rs. 865 the putnidar 
being one Beni Madhab Majumdar, was brought 
to sale on 14th May 1887 under Regula- 


tion VIII of 1819 and purchased by Raj. 


Kumar Sircar, the manager of the plaintiffs 
fora sum of Rs. 10. There is no evidence 
to show, when or by whom or in respect 
of what lands that pufnt wastreated, There 
is nothing to:-show that it has any connection 
whatever with the lands in enit. 

To state then our conclusions on this 
part of the case, it is clearly established 
that the plaintiffs have never held possessign, 
actual or constructive, of any portion of the 
chur in dispute since the reformation in 
1888; that at least from 1889 the Govern- 
ment was in possession, adversely to the 
plaintiffs, until 1902, when they released 
the whole chur to the appellants, and that 
from 1902 that adverse possession was con- 
tinued by the appellants. The suit was not in~ 
stituted until far more than 12 years after 
that adverse possession had commenced, nor 
was it instituted within 3 years from the 
date when the youngest plaintiff attained 
his majority. It is accordingly barred by 
limitation. 

In this view ofthe case it is unnecessary 
to discuss the question whether the plaintiffs 
have succeeded: in proving their title. 


The: 


appeal is allowed and the plaintiffs’ suit dis-. 


missed with costs in both Courts. 
Appeal allowed. 


, 
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: (Not reported yet e'sowhere.) 
ALLAHABAD HIGH COURT. 
Srconp Crvi Arrear No. 801 or 1908, 

- July 2, 1909. 

Present :—Mr. Justice Karamat Husain. 
AMAN ALI KHAN-AND ANOTHER—- DBFBND- 
ANTS—ÅPPELLANTS 

; VETSUS 
Musammat NAZIMANNISSA anp ANOTHER— 


PLAINTIPE—-DEFRNDANT— RESPONDENTS. 
o Tleuse built by non-proprietor—House falling into 
ruims—Zamindar giving the site to others—Suvl by 
first non-propriefor after 12 years—Oustom—Burden 
of proof, 

Where o house built by a non-proprietor | had fal- 
len into ruins more-than 12 years before tho*institu- 
tién of the suit, it is for the non-proprietor plaintiff 
to prove that the site stil belongs to him under. 
the terms of the tvajib-ul-arz or somo village custom. 


Second appeal from the decision of the 
Additional SSabordinate 
dated the 25th of June, 1908. 

Mr. Abdul Raoof,€or the Appellants. 

Judgment.—tThe plaintif Musam- 
mat Nazimunnisa instituted a suit against the 
deferdants. The main relief she sought was 
that ‘her right may be established, the 
defendants Nos. l and 2 may be dispossessed, 
the new constructions made by them may be 
demolished and she (the plaintiff) may be 
awarded posses3ion of the house situate in 
énclosure No. 78, comprising 2 biswas and 2 
biswansts of: land in mouza Shahnagar. The 
defence was that the house had fallen into 
ruins more than twelve years before the 
institution of the suit that the site had 
lapsed to the zamindar who gave it to the 
defendants and that they built the house on 
the site granted to them by the samindar. 
The- Court of first instance dismissed the 
claim. The plaintiff appealed to the lower 
appellate Court and one of the pleas taken in 
the memorandum of appeal to that Court was 
that the “ plaintiff and her ancestress are 
the owners of the house and are in possession 
of the site of the house which has fallen 
down”. The lower appellate Court coming to 
the conclusion that the site was never 
abandoned by the plaintiff and that, therefore, 
it never lapsed to the zamindar allowed the 
appeal and decreed the plaintiff's claim. 
Defendants, Aman Ali Khan and Umer Khan, 
have preferred a second appeal to this Court 
and it is argued by their learned vakil that it 
was for the plaintiff to prove that 
notwithstanding the finding that the house 
had fallen down more than twelve years be- 
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fore the institution of the suit she was’ 
entitled to retain possession of the site. It is 
also contended that according to the village 
custom the site lapsed to the zemindar. I 
am of opinion that the plaintiff, who has no 
title in the land, was bound to éstablish that 
inspite of the land becoming a piece of waste 
land she under the terms of the wajib-ul-arz 
or according to the village custom was entitled - 
to retain possession of that waste land and as 
she has failed to do so her claim should have 
been dismissed JI, therefore, allow this 
appeal, set aside the decree of the lower 
appellate Court and restore that ofthe Court 
of first instance. 
Appeal allowed. 





(Not reported yet elsewhere ) 
MADRAS HIGH COURT. 
Second Crvi Appear No, 1208 or 1906. 
April 21, 1909. 

Present :—Mr. Justice Benson and 
Mr. Justice Sankaran Nair. 
KADRI PAKIRAPPA AND OTÍERS— 
PLAINTIFF8S—ÅPPELLANTI— 

Ver BUS 


MANKI HUSAN SAHEB—DEFENDANT-—— 
j RESPONDENT. 

imitation Act (XV of 1877), 8 19—-\chnowledgment 
of Lability—Claim for value of goods sold—Defendant’s 
acknowledgment in tvritier statement im a prior sutt 
for delivery of articles to iam by members of plaintiffs’ 
family—Whether sufficient acknowledgment to save lar 
of linatation. 

In a claim for the value of cloth sold by tho 
plaintiffs to defendant the latter pleaded limitation. 
Plaintiffs relied on an acknowledgment by dofond- 
ant m his whiten statement in a previous suit 
between himself and Ist plamtiff that he received 
cloth from certainmembers of plaintiffe’family for 
sale on commission - 

Weld, that as from the acknowledgment of tho 
delivery of articles legal incidents of tho defend 
ant’s position, to account for the price of goods 
followed, the acknowledgment was sufficient to savo 
the bar of limitation. 

Buhhamont Chowdhran: v. Ishan Chunder Roy, 25 C 
844, at p 851, 25 I. A. 95 ; 20. W. N. 402, followed. 

Venkataramanraya v. Srimwasa Rau, 6 M. 182, 
doubted. 

Facts.—Olaim by plaintiffs for the 
value of cloth sold to defendant by Ist 
plaintiff and his deceased brother Basappa 
on his undertaking to pay the price within 
six months. First plaintiff instituted O. 8. 
No. 47 of 1902 against defendant on the same 
cause of action and obtaineda decree in the 
Munsif’s Court, The decree was reversed on 
appeal on the ground that all the members 


20°. i 


of plaintiffs’ undivided family should have 
been made parties. 

The present suit was instituted by Ist 
plaintiff (the plaintiff in the previous suit) 
and other members of his family. i 

| Defendant pleaded that his written state- 
ment in the previous suit was not such an 
acknowledgment as to save the bar of limit- 
ation, inasmuch as he only stated therein 
that one Kasim Saheb and himself received 
from Basappa and Mariappa, not from 
plaintiff, cloth of the value of Rs. 544-10-6 
for sale on commission; that they had sold 
cloth of the value of. Rs. 270-9-3; that the 
remaining cloth of the value of Rs. 274-1-3 
remained unsold and that the amount paid 
was Rs. 104-10-9 and not Rs. 100 as deducted 
in the plaint. 

The District Munsif found that the suit 
was not barred and decreed plaintiffs’ claim. 
< On appeal the District Judge reversed the 
Munsif’s decree. His reasons are given in 
the concluding portion of his judgment: “ lst 
plaintiff *sued claiming the money due by 
defendant as purchaser from him and Basappa, 
defendant never acknowledged. On the 
contrary, he denied ib absolutely and said 
that in truth when Basappa and one Mariyappa 
were leaving for their own country they 
had left the cloth with him to sell on com- 
mission. He said he and his partner must 
both be sued if at all and plaintiff, who had 
not sold the goods or left them with him, 
could not sue without a heirship certificate. 
This is not an acknowledgment of plaint 
claim at all and cannot possibly save the time 
bar.” 

Plaintiffs appealed to the High Court. 

Judgment.—tThe plaintiffs’ claim is 
not barred. There is a clear acknowledgment 
in the written statoment of the delivery of 
the articles, therein referred to, to the defend- 
ant. From circumstances of that delivery 
follows the legal , incidents of his position to 
account for its price. See Sukhamons Chow- 
dhrani v. Ishan Chunder Roy (1). Counsel for 
the respondent cannot distinguish the case 
before us from this decision of the Privy 
Council and we are bound by it. If the ruling 
in Venkataramanayya v. Srinivasa Rau (2), is 
opposed to that decision we cannot follow it. 
We, therefore, seb aside the decree of the 


* lower appellato Court and direct the Judge 
a (1) 28 C. 844 at p. 851 ; 25 I, A. 95 52 O, W, N. 402, 


| (2) 6 M, 182, 
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to restore the appeal to his file and dispose of 
it in accordance with law. Costs will abide 
the result. 

Oase remanded. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
. Seconp Crviz Appgat No. 891 or 1906. 
April 22, 1909. 

Present:—-Sir Arnold White, Chief Justice . 
and Mr. Justice Abdur, Rahim. 
SYED BAVUDDEEN SAHEB— APPELLANT 

j * versus 7 

SYED ESAFF SAHIB—RESPONDENT. 

Contract Act (1X of 1873), s. $4—Interest—Penalty— 
Priovison for enhanced rate of tnterest in default of 
payment in due date—Compounding of interest with 
principal—Reasonable compensation. 

Where under the terms of a bond the principal 
amount due thereunder together with fhterest at a 
certain rate was to be paid on a prescribed date, 
and in defanlt of payment ifiterest at an enhanced 
rate was to be charged, aud the interest for each 
year was to be added to the principal: 

Held, that the stipulations were in the nature of 
a penalty and the Court had discretion to Award 
reasonable compensation in lien of interest. 

Sunder Koer v. Rat Sham Krishen, 34 0.160, 
referred to. 

‘Second appeal against tho decree of the 
Sub-Judge of Madura East, in A. S. No. 80 
of 1906, presented against the decree of the 
District Munsif of Madura in O. S. No. 617 
of 1905. 

Facts.—Suit on two bypothecation 
bonds executed by defendant to plaintiff for 
Rs. 700 and Rs. 200 respectively. The 
former amount was payable within a year 
from the date of execution with interest at 
one per cent. per menscm, and on default of 
payment at the expiry of the year with 
interest at 1} per cent. per mensem, interest, 
being added yearly to the principal. The 
amount due under the second bond was re- 
payable after 3 months with interest at 14 
per cent. per mensem, andin default with 
interest at 14 percent. per mensem and 10 
months’ rests. | 

Defendant pleaded that the above stipula- 
tions were in the nature of penalty. 

The Court of first instance held that ns 
the defendant contracted with his eyes wide 
open he was not entitled to any equitable 
relief. 

On appeal, the Subordinate Judge, relying 


on Baid Nath Das v. Shama Nand Das (1), and 
(1) 22 G, 143, 
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Rameswor Prosad Singh v. Rat Sham 
Kishon (2), allowed compound interest from 
due date of suit bonds at rates of simple 
interest stipulated thereir, holding that 
the awarding of compound interest was 
sufficient compensation for the default made. 

The plaintiff preferred a second appeal 
to the High Court. 

Mr. N. Srinivasa Atyangar, for the Ap- 
pellant. 
e Mr. K. Kuppuswami Atyar, for the Re- 
spondent. 

Judgment. —The Sub-Judgo held on 
a question of fact that the stipulation in qnes- 
tion was by way of penalty. In holding tbat, 
on the facts of this particular case, the sti- 
pulation was by way of penalty he has the 
support of the passages in the judgment of 
the Privy Council in Sundar Koer v. Rat Sham 
Krishen (3f. We are not prepared to say that 
the compensation which the Sub-Judge has 
awarded is not reasonable compensation. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(2)%9 0.48 
(3) 840. 150 at p. 158; 4A L.J. 109; 11 € W.N. 
aa 0. L. J. 106; 17 M. L. J. 43; 9 Bom L. R. 30f; 
2M.L T 76. 





(Not reported yet olsowhero.) 
CALCUTTA HIGH COURT. 
REGULAR Crvm Appear No, 346 or 1907. 
July 27, 1909. 

Present -—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

KAILASH CHANDRA DAS—Derenpayt 
— APPELLANT 
versus 


NITYANANDA DAS—PLAINTIFF— 


RESPONDENT. 

Partition suit, scope af—Partition—Por tion of Joint 
estute, sust for— When matntainable, 

A suit for partition, properly framed, docs not 
include within its scope œ property in which some 
only of the parties are interested as owners 

Therefore, a suit for partition of a portion of a 
joint estate is maintainable when such portion is 
the only proporty held jointly by the plaintiffs and 
defendants, although the defendants may ‘be jointly 
interested with persons other than the plaintiffs in 
the remaining portions of the estate. 

Radha Kanta Shaha v. Bipro Das Roy, 1 C. L.J. 40 
and Jogendra Chandia Shaha Chowdhary v. Sria 
Chandra Shaha Chowdhary, S. A. No. 1788 of 1907, 
followed. 

Appeal from the decree of the first Sub- 
Judge of Dacca, dated July 18, 1907. 

Babu Sarat Chandra Basak, for the Appel- 


lant. 
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Babus Ntl Madhub Bose and Rajendra 
Ohandra Guha, for the Respondent. ° 

Judgment.—tIn this appeal, which 
is directed against a preliminary decreo in 
a suit for partition of joint properties, two 
objections have been urged or behalf of the 
appellant, namely, first, that the Subordinato 
Judge ought not to have directed a partition 
till the plaintiff had included in the suit pro- 
perties jointly owned by the plaintiff and 
the defendant as well as other parties; 
secondly, that the appellant was perjadiced 
as he had not been allowed opportunity to 
adduce evidence. 

So far as the first of these contentions 
is concerned, we may observe that it is 
cpposed to a series of decisions of this Court 
amongst which reference may be made to 
those of Radhakanta Shah v. Bipro Das 
Roy (1) and Jogendra Ohandra Shaha Ohot- 
dhary v. Sris Chandru Shaha Chowdhary (2), 
decided by Brett and Fletcher, JJ. These 
cases lay down the proposition that a suit 
for a partition of a portion of a joint estate’ 
is maintainable when such portion is tho 
only property held jointly by the plaintiffs 
and defendants although the defendants may 
be jointly interested with persons other 
than the plaintiffs in theremaining portion 
of the estate. This is merely a re- 
cognition of the elementary principle that 
a suit for partition, properly framed, does 
not include within its scope a property in 
which some only of the parties are interested 
as owners. No reasons have been assigned 
why we should depart from this reasonable 
and well settled rule. The contention of 
the appellant, therefore, that this suit should 
not proceed till the plaintiff includes with- 
in its scope that portion of the dwelling 
house which is owned jointly by the plain- 
tiff, the defendant and other co-sharers not 
parties to this litigation, cannot be supported 

In support of the second ground, 16 was 
urged that the defendant was not allowed ` 
sufficient opportunity to establish by evidence 
that there was an arrangement between 
the parties by raason of which no portion 
of the dwelling house could be partitioned 
except in the presence of all the parties 
interested therein. Our attention was invited 
to the fifth paragraph of the written state- 
ment in support of this objection. But it 
8 10. L. J. 40. 

(2) 8, A. No. 1788 of 1807. 
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is quite clear from the issues raised in the 
suit that the question now suggested is not 
covered by any of them and we are not 
prepared to believe that the question was 
seriously raised in the Court below. In fact 
from an examination of the fifth paragraph 
of the written statement it does not appear 
that there was any such agreement as 
would be binding and conclusive between 
the parties. It is, therefore, too late for the 
appellant now to take this objection. We 
may add that besides this matter of the 
alleged agreement, it is not explained for 
what other purpose evidence was required 
before the preliminary decree was ‘made. 
The mera suggestion that evidence, ifad- 
duced might have, been of some use, is not 


sufficient to justify the interference 
of this Court. The second point also, there- 
fore, fails. 


We observe that many other grounds 
were taken in the memorandum of appeal, 
but none of these has been pressed. The 
appeal, therefore, fails andmust be dismissed 
with costs. 
f Appeal dismisse:l. 





(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Exucurion Frest CrviL Apesar No. 27 or 1909. 
July 2, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Alston. 

_ JUGAL KISHORE—DECREE-HOLDER— 

ase APPELLANT 
versus 
GANESH PARSHAD—Jupauent-peptor— 
RESPONDENT. 

` Evecution—Sale—Property nob comprised sn the 
mortgage sold—Bubsequent application for sale of pro- 
perty comprised in the mortgage carrot be allowed. 

In 1897 the deoree-holder applied for oxecution 
of his decree which he had obtained on foot of 
his mortgages. A portion of the property, which 
he sought to have sold, was not comprised in the 
mortgage. The Subordmate Judge so held it and 
set aside the sale. The decree-holder, however, 
got the decision of the Subordinate Judge sot asido 
by the High Court. He subsoquently mado another 
application for execution ond sdught to have the 
portion really comprised in the mortgage sold, 
alleging that the part of the property which had 
been sold m 1897 was not comprised in the mort- 
gage and that he now proceoded agninst the real 

* property and that he should not be prevented from 
putting it to sale: Held, that it was not, under 

# the circumstances, equitable and jast to allow the 
decree-holder to sell the property in dispute. 


CASES.- {1909- 


Execution first appeal from the decision’ 
of the Subordinate Judge of Shahjahanpur, 
dated the 19th of September, 1908. 

Mr. Govind Prashad, for the Appellant. 

Mr. Gokul Proshad, for the Respondent. 

Judgment.—tThis appeal arises out 
of an application for the execution of a 
decree dated as far back as the 24th of 
December 1877, The decree was for the 
sale of certain property mortgaged by two 
separate bonds, the first dated the 6th ef, 
July 1871, and the second dated the 9th of ° 
October 1872. Different property was com- 
prised in each bond. Mauza Indrai was part of _ 
the property mortgaged by the second bond, 
and this is the particular village with which 
we are concerned in the present appeal. The- 
broad facts of the case are that Chheda Lal 
the mortgagor was possessed of a 3 biswa, 7 
biswanss share in mausı Indrai, and this, 
share he mortgaged by, the bond of the- 
9th of October 1872. Th the year 1897 
an application was made for the sale of a 
certain: share of the judgment-debtors in 
mauza Indrai. Objections were filed,*but 
2 biswas, 9 biswansis odd were sold notwith- 
standing the objections. After the sale 
the objections came on for hearing, as 
also an application to set aside the sale 
on the ground of irregularity. The learned 
Subordinate Judge set aside the sale on 
the ground that a certain part of the pro- 
perty sold was not included in the mortgage ; 
and asthe proporty had been sold for one lump 
sum he found it necessary to Bet aside the 
sale as a whole. He appears to have dealt 
with the application to set aside the sale 
on the ground of irregularity at the same 
time. The decree-holder filed two appeals 
in the High Court, one apparently against 
a (supposed) order setting aside the sale on 
the ground of irregularity, and the other 
against the order setting aside the sale 
which was passed under section : 244 of 
the old Code of Civil Procedure, which was 
the order of the Subordinate Judge just 
now referred to. This Court set aside ap- 
parently the order of the Subordinate 
Judge which the Court erroneously thought 


has set aside the sale on the ground’ of 
irregularity, (see the judgment of tho 
High Court). ` Thereupon the decres-holder 


withdrew “the other appeal as unnecessary, . 
As a matter of fact there was only one 
real order of the Subordinate Judge which < 
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. was an order setting aside the sale, not 
on the ground of irregularity, but on the 
ground we have mentioned before, namely, 
that the sale included property not com. 
prised in the mortgage. The result was 
that the sale was’ allowed to stand and 
property which the Subordinate Judge had 
held to be not included in the mortgage 
was sold, Later on the decres-holder again 
applied for execution.’ The property which 
pe next sought to sell was roughly speak- 
ing an 18 btswanst share. The judgment- 
debtors objected. The purport of their 
objection avas that the decree of the Sub- 
ordinate Judge which had not in words 
* been set, aside By the High Court had de- 
cided that property was included in the 
mortgage, and they stated that the decree- 
holder should, be called upon to sell the 
property so decided to bo included in the 
mortgage and ngt the particular 18 biswanst 
share which the decree-holder sought to 
sell. The Court held that the decision of 
the Subordinate Judge was not binding 
ufon the parties as it has been set aside by 
the High Court. The result was that the 
judgment-debtor’s objection was disallowed. 
The execution was not, however, proceeded 
with. But in-the year 1905 the decree- 
holder again applied to sell 14 brswansi shure 
part of the 18 biswanst share which he had 
sought to sell in 19)2. Objections were 
again taken by the judgment-debtors. But 
they were disallowed and the decree-holder 
brought to sale the I4 biswanst odd share. 
It would thus appear that the decree-holder 
has already sold 3 biswas andabout 3 biswansis, 
of the village Indrai. We have already 
mentioned that the share mortgaged and 
which belonged to Chheda Lal was 3 Drewas, 
7 biswanvs. The sale left a balance of about 
4 btswansis. The present application for exe- 
cution seeks to sell 1 brew1, 8 biswansis. If 
the application had been granted, it is clear 
- that the decree-holder would have sold 
1 biswa, 4 biswanstemore than the share mort- 
gaged. The decree-holder contends that it 
is quite true that part of the property 
which, was sold in 1897 was not com- 
prised in the mortgage. But he says that 
that does not prevent him from now selling 
what really was comprised in the mortgage, 
that he has given credit for the money pro- 
duced by the sale of the property not mort- 
gaged, and that all he has to do is to satisfy 
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the Court that the property which ho now 
seeks to sell in execution was in fact com- 
prised inthe mortgage. The judgment-debt- 
ors on the other hand say that they deny 
that the properly which is now sought to 
bo sold in execution was gomprised in tho 
mortgage, and they submit that it has not 
been proved that it was. They next con- 
tend that even if it was originally includ- 
ed in the mortgage, it is not equitable 
under the circumstances of the case to allow 
the deeree-holder now to sell the property 
in dispute. The disputo is now cut down to 
the 1 biswa, 4 biswansis, 16 kachwansis, 5 nan- 
wansis and 16 tanwansis. The judgment- 
debtors are willing that the other item, name- 
ly, 1 béswansi, 1 kachwansi, 1 nanwanst and 
145 lanwangis out of the 4biswansis odd which 
was excluded from sale by the lower Court 
should be sold. The 1 biswa, 4 biswansia, 16 
kachwansis, 15 nanwansts, 16 tanwansis, at pre- 
sent belongs to Gopal Das who purchased it 
from one Radhe Lal, son of Jhunni Lal. Jhunni 
Lal was a brother-in-law of Jugal Kishore 
and the deoree-holder alleged that the rea- 
son why he never proceeded against this 
piece of property before was because it was 
in the possession of Jhunni Lal. We think 
that all along the decree-holder has acted 
on the basis that all the property which 
was sold in 1897 was to be taken as be- 
ing part of the mortgaged share of Chheda 
Lal in mouza Indrai. The decree-holder in 
effect as has been held in subsequent exe- 
cution proceedings, got the decision of the 
Subordinate Judge of the 20th of March 
1898 set aside and the sale of all 
the property confirmed as being a sale of 
the property comprised in the mortgage which 
had been attached and sold as such. He 
omitted to ask for sale of the particular 
property now in dispute until it came into 
the hands of the present owner Gopal Das 
by purchase. The way in which the decree- 
holder seeks to show that this property 
was in fact comprised in the mortgage is 
by setting up the decision of the 20th of 
March 1898 (which he said at the time was 
wrong) and which he in effect as has been 
held ever since, got set aside by the High 
Court. We do not think that under these 
circumstances it would be equitable or just 
to allow the decree-holder to sell the pró- 
porty now in dispute. As the respondeyt 
consents we vary the order of the Court 
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below by allowing the sale of the whole 
of the 4 bistwansis, 3 kachwansts, 4nanwansis, St 
tanwanats. We confirm the order of the 
Court below as to the 1 brswa, 4 diswanst, 
16 kachwansi, 15 nanwans’, 16 tanwanst share 
which was exempted from sale. Save as 
aforesaid, we dtsmiss the appeal. The ap- 
pellant will pay the costs of the respond- 
ent which will include fees on the higher 
scale. 
Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Crvin Apprat No. 571 or 1908. 
July 6, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
MATADIN AND OTHERS—DRFENDANTS— 
APPELLANTS 
versua 
GAYA DIN—PLAINTIFF—RESPONDENT. 
Hindu Law—Mitakshara—Auction sale—Jomet 
family property—Lialtlity of menor member of family 
-Debt tainted with smm rality—Buiden on minor— 

Presumption. 

Certain joint family property was sold in exo- 
cution of a decree to which all the adult mem- 
bers of the family were parties: J/eld, that in a 
suit for possession by the purchaser, a minor mem- 
ber cannot resist on the ground that he was not 
properly represented im the suit in which the 
decree was obtamed, unloss ho proves that the debt 
on foot of which the decree was passed, was 
tainted with immorality. If the debt was of such 
a nature that it was binding on all the members 
of the joint family, a sale in lieu of anch a debt 
would bind all the members and convey the interests 
of the minor also. The mere fact that a decroe 
was passed for such a debt ina suit to which 
the minor was not a party would not necessarily 
raise the inference that the debt was not binding 
on the mimor Debs Singh y Jus Ram, 26 A. 214, 
referred to. The fact that the minor was a do- 
fendant and not the plaintiff did not make any 
difference. 

Second appeal from the decision of the 
District Judge of Banda, dated the Ist 
of May 1908. 

Mr. Mohan Lal Nehru (for Mr. Moti Lal 
Nehru), for the Appellants. 

Mr. Satish Ohandra Banerji (for Mr. J. N. 
Choudhri), for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff-respond- 
ent for possession of a house which was 
purchased by his father Pancham at an 
auction sale on the 5th of March 1904. The 
facts are these. A suit was brought by 
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Banni Ram and Raja Ram against four per- 
sons, namely, the defondants Matadin, Rama- 
dhin, Ram Narain and Chitrakoti to re- 
cover money due on two hundts alleged to 
have been executed in favour of those 
plaintiffs on behalf of a firm of which the 
defendants were members Chitrakoti is a 
minor, and in the suit he was described 
as represented by his father Ramadhin as 
his guardian ad litem. The plaintiffs filed 
an application supported by an affidavit 
praying that Ramadhin might be appointed 
guardian of the minor for the stit. Notice 
yas issued to Ramadhin to show cause but 
he did not appear. The Court, however, does 
not appear to have recorded a formal order - 
appointing Ramadhin as guardian ad litem 
of the minor but summons was issued to 
him as such guardian and in a proceeding 
recorded on the date of the shearing 
he was described as guardian ad litem 
of the minor. The defefdants did not 
appear and on the 9th of May 1903 an _ 
ez parte decree was passed. In execution of 
that decree the property of the joint famil#, 
namely, the house now in dispute, was sold 
by auction on the Sth of March 1904, and 
was purchased by Pancham, the deceased 
father of the present plaintif. On the 12th 
of October 1904 he obtained formal posses- 
sion. Itisalleged that he was subsequently 
dispossessed by the defendants who are now 
in possession. The defendants Matadin, 
Ramadhin and Ram Narain were prosecuted 
by Pancham with the result that they were 
punished. We may observe that after the 
auction sale an application to set it aside 
was made by the three adult defendants on 
the ground of irregularity and on other 
grounds, but that application was rejected 
and the sale was confirmed on the 21st of 
May 1904. “On the 7th of February 1905 
an application was made on behalf of the 
minor Chitrakoti to have thees parte decree 
set aside and on the 8th of July 1905, the’ 
application was granted and the ex parte decree 
was set aside. On the 4th of August 1905, 
he applied to have the sale set aside on the 
ground of irregularity and also on the ground 
that he was not properly represented in the 
suit. The Court of first instance granted his 
application and set aside the saie but on 
appeal the learned District Judge reversed 
the order of the Court of first instance and on 
the 17th of April 1906 dismissed the appli- 
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cationand affirmed the sale. The suit of any objection under section 244 or section 


Banui Ram and Raja Ram was heard again 
but it was not resisted and on the 16th of 
January 1906 an ex parte decree was again 
passed against all the defendants. 

As the defendants are still in possession of 
the house purchased by the father of the 
plaintiff, the plaintiff institated the present 
sait for recovery of possession. The claim 
was resisted on various grounds, the principal 
grounds being that the defendant Chitrakoti 
was not properly represented in the suit, no 
guardian a@ litem having been appointed 
by the Court, that the decree passed. in 
the suit and the auction sale held in pur- 
suance of the decree were, therefore, invalid 
and were nov binding on the minor, 
and that nothing passed to the purchaser 
under the said auction sale. 

The Court of first instance dismissed the 
plaintiff’s suit but the lower appellate Court 
has decreed it. The learned Judge was of 
opinion that the order of the 17th of April 
1906, to which we have referred above, is 
binding on the defendants and that they are 
not entitled to plead that the auction sale 
was invalid. 

The defendants have preferred this appeal. 
So far as the three adult defendants, 


namely Matadin, Ramadhin and Ram Narain, 


are concerned the appeal is wholly unten- 
able. .The decree of the 9th May 1903 was 
never set aside ag against them. In pursu- 
ance of that decree the property in question 
was sold by auction and the sale was con- 
firmed as against them, their application to 
have it set aside being rejected. The sale 
is, therefore, binding on them and on their 
interests inthe property in question, and it 
is not open to them to resist the plaintiff's 
claim. 

It is the case of the minor defendant 
Chitrakoti which has raised some difficulty. 
Tt is said that the decision of the District 
Judge, dated the 17th of April 1906, being 
a decision passed upon ah application made 
by Chitrakoti under sections 244 and 311 
of the Code of Civil Procedure, 1882, he is 
bound by that decision, and cannot impeach 
the sale which was held to be valid. This 
contention would have considerable force if 
Chitrakoti was properly represented in the 
suit in. which the decree was passed and 
was thus a party to it. Unless he was 
a party to the suit he could not prefer 


811. The question, therefore, arises whether 
he was a party to the suit. But holding the 
view that we do, we do not deem it necos- 
sary to decide that question. Assuming that 
he was not properly represented in the anit 
and was, therefore, not a party to 16, is 
he entitled to claim that his interests in the 
property have not passed to the auction-pur- 
chaser, unless he can establish that tho 
debt for which the property was gold was 
of such a nature as not to be binding on 
him, and as would not justify a sale of 
the whole family property including his 
interests in it? It is contended on behalf 
of the plaintiff that if the debt was n 
debt for which the joint family was liable, 
the father of the appellant Chitrakoti, or 
the managing member of the family of which 
he and his father and uncles were members, 
was competent to sell the whole of the family 
property and such sale would convey to tho 
purchaser the interest of the minor also. 
Consequently if the debt for which tho 
auction sale at which Pancham “purchased 
was held, was a debt binding on the family, 
the defendant Chitrakoti cannot resist the 
plaintiff's claim simply on the ground that 
he was not a party to the suit in which 
the decree obtained by Banni Ram and 
Raja Ram was passed. In our judgment 
this contention is well-founded. If the 
debt was of such a nature that it was 
binding on all the members of the joint 
family, a sale in leu of such a debt would 
bind all the members and convey the interests 
of the minor also. The mere fact that a 
decree was passed for such a debt ina suit 
to which the minor was not a party would 
not necessarily raise the inference that the 
debt was not binding on the minor. We 
have to see whether it was a debt for 
which the minor was liable. In the present 
instance, as we have said above, after the 
ex parte decree of the 9th of May 1903 was 
set aside, the case was re-heard but no de- 
fence was put in on behalf of Chitrakoti 
or any of the other defendants and a decreo 
was passed on the 16th of January 1906 
declaring the debt to be one for which all 
the defendants including Chitrakoti were 
liable. As was held bythe Full Bench in 
Debi Singh v. Jia Ram (1), the Court in, 
setting the property at auction does that 

(1) 25 A. 214, s 
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which the’ judgment-debtor himself might 
` or ought to have done and that, therefore, after 
an auction sale the son of the jadgment-debtor 
cannot avoid the operation of the sale upon 
his interests unless he can prove that the 
debt was tainted with immorality, or was 
otherwise not binding on him. In our opinion 
the principle of the ruling in that case ap- 
plies to this case. In the judgment of the 
learned Chief Justice he observed as fol- 
lows .— 

“If the purchasers at the sale in execu- 
tion had purchased the property from Jia 
Ram and not through the Court, it is clear 
that the appellants could not upset the 
sale unless they were in a position to prove 
that the debs in respect of which the 
sale was effected was a debt tainted with 
immorality. The Court has done only what 
Jia Ram could himself have done. Are the 
purchasers under a judicial sale tobe ina 
worse position than that which they would 
have occupied if they had purchased the 
property from Jia Ram? I think not.” In 
the present case ifthe father cf Chitrakoti 
had sold this property in dispute for the 
amount of the decree obtained by Banni 
Ram and Raja Ram, the appellant Chitra- 
koti could not have recovered his share of 
the property from the purchaser save by 
proving that the debt for which the sale 
was effected was tainted with immorality 
and was not otherwise binding on him. 
The fact that an auction sale has taken 
place does not seem to us to make any 
difference. We are also of opinion that the 
fact that Chitrakoti is not a plaintiff but 
is a defendant in the suit does not make 
any difference. If he was not competent 
to bring a suit for the recovery of his own 
share ïn the property otherwise than by 
establishing that the debt was not binding 
on him, he is not entitled to resist the 
claim of the purchaser save on the grounds 
mentioned above. 

For these reasons, we are of opinion, that 
the decrce of the Court below is a right 
decree and the plaintiff is entitled to recover 
possession of the property purchased by his 
father. We dismiss the appeal with costs in- 
cluding fees on the higher scale. 


Appeal dismissed. 
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(Not reported yet elaewhere.) 
ALLAHABAD HIGH COURT. 
CRININAL Appear No. 460 or 1909. 
July 12, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Alston. 
EMPEROR-—Comprainant 
versus 
Musammat MISRI—Accosrp. 

Evidence Act (I of 1872), 8 27—Fact of dtscorery— 
Admissibility ın ettdenre—Inducement by P bace — 

Weigh'ng of evidence 

A police officer was investigating a murder case. ° 
The accused in the presence of the thunadar said 
to a villager that ıf sho would be let off she would 
toll him where tho ‘ornaments worn by the deceased 
were. Tho thavadir made this promise to her. 
Sho together with the polico and a number of vik 
lagera went to a spot and produced from a dung 
heap tho ornaments won by the deceased: Held, 
that the fact of the discovery was admissible in 
evidence. 

In weighing evidence of this kind obtained un- 
der an inducement, consideration must always be 
given to the fact that the evidence was in all 
probability secured by the promiso held ont, 
There may be cases where the circumstances are 
such that the fact that the discovery was induced 
by a promise would raise a doubt as to the genwine- 
ness of the discovery and render the evidence almost 
worthless. 

Appeal against the conviction and sen- 
tence under section 302, Indian Penal Code, to 
death by the Sessions Judge of Gorakhpur on 
the 7th of June, 1909. 

Mr. G. W. Dillon, for the Accused. 

‘Lhe Government A ivocate, for the Crown. 

Judgment.—Musammat Misri aged 
about 25 years Musalmani has beenconvicted of 
the murder of a little girl aged about 7 years 
named Misria and sentenced to death. She 
has appealed from jail and the sentence has 
been referred to this Court for confirmation. 
Tho murdered child was the daughter of a 
man named Sulai. Sulai’s brother is married 
to a sister of the wife of a brother of the 
accused and so there was some connection 
between the families. Sulaisays that Musammat 
Misri, the aconsed, came to his house and 
claimed shelter on the ground of this family 
connection. He gave her shelter. He says 
that she stayed with him for one night. The 
next afternoon he saw the accused taking his 
little danghter’s hand and going east towards 
the river. The accused at this time had her 
own child in her arms, Sulai asked why she 
was taking the little girl in the sun. She 
replied that she would return very soon and 
that she was going’ to the river. Sulai was 
satisfied with the answer and apparently had 
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no suspicion that any evil would happen to 
his daughter. He never saw the girl alive 
again. Nihal the headman of the village 
deposes to the fact that he had seen the 
accused walking in an easterly direction 
followed by the deceased child. The accused had 
her own child in her arms. He had no thought 
that anything. was strange or wrong until two 
gharis later when Sulai and his brother Jiao 
came searching for the child. Bheja says that 

e saw the accused walking rapidly not very 

r from where the body was subsequently 
discovered dnd that she appeared agitated. 
She asked.for a drink of avater which he gave 
her. She had herown child but she was no 
“ longer accompanied by the deceased. She had 
a conversation with him. She concealed from 
him where she had come from and suppressed 
the information not only that she had come 
from the house of Sulai, but even that she 
had come from Keswara where Sulai lives. 
She said that she had come from Rajadiha 
and was going to Banethnu. Bheja asked if 
she had come from Rajadiha how was it that 
she was there. She said that she had lost her 
way. The information possessed by Bheja 
became known to Sulai by accident. He had 
Been to a small feast given by one Danyar. 
Sulai came there weeping over the loss of his 
child. Every one was speaking ef the disap- 
pearanceof the woman and the child and when 
Bheja heard the description of the woman 
he at once remembered what he had seen. 
The body was found in a place where the 
eattle drink, something: less than a mile 
from the house of Sulai. There was 
about a foot and œ half of water and 
there was tbe same quantity of mud at the 
place. From the nostrils of the child was 
coming bloody foam and the wind pipe con- 
tained bleod and mud. There were no external 
marks of violence. The cause of death was 
drowning. Ornaments which the child was 
wearing when she left her father’s house were 
missing. So far as stated the evidence against 
the accused is the fact that the deceased left 
her father’s house in the accused’s company 
and was seen still in her company some 
distance away by Nihal the village headman. 
Next that the accused was seen by Bheja in 
an agitated condition not far from the place 
where the body was subsequently found when 
she gave a false account of how she came to 
be there and concealed facts which if she 
‘were innocent she had no reason to conceal. 
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Lastly that the body was discovered that vei y 
night stripped of the ornaments. This evidence 
although raising a very strong suspicion 
against the accused might perhaps not warra t 
her conviction. There is, howover, very import- 
ant additional ovidence. Subsequent to tho 
discovery of the body and after the accused 
had been caught by one of the villagers who 
went in search of her she brought the police 
and a number of the villagers to a place some 
distance off and there produced from a dung 
heap the ornaments which the child wore. 
Khushal a witness has said that the day afte: 
the murder he was in a grove with a number 
of villagers as well as the accused. The thane- 
dar was also there. The accused persisted 
that she did not know where the ornaments 
were. The witness continued — ‘After a little 
prisoner said to me that she would tell me 
where the ornaments were if she was let off. 
The thanadar made this promise to her’ 

Having regard to this evidence and to the 
opinion of the learned Judge expresse:l 
towards the conclusion of his judgment we 
thought it right that the question of the 
admissibility of evidence as to the discovery of 
the ornaments by the accused should be 
considered by a Full Bench. We accordingly 
referred a case which assumed in favour of 
the accused that the promise or inducement 
had been held out by the thanadar as deposed 
to by the witness Khushal and that the 
discovery of the property was the result. The 
Full Bench were unanimously of opinion that 
the fact of the discovery was admissible’ in 
evidence. This very evidence of Khushal 
shows, however, that the accused before any 
promise had been made to her had made a 
statement which clearlyimplied that she knew 
where the ornaments were for Khushal says 
that he told him that she would say where 
the ornaments were if she were let off. This 
promise Khushal says the thanadar gave 
though the latter denies it. We think that 
excluding every statementmade by the accused 
and relying only upon the other evidenco 
which we have set out coupled with the mere 
fact of the discovery of the murdered child’s 
ornaments by the accused the case is proved 
up to the hilt. Of course, in weighing evı- 
dence of this kind obtained under an induce- 
ment, consideration must always be given 


- to the fact that the evidence was in all ppo- 


bability secured by the promise held out. 
There may be cases where the circumstantes 
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are such that the fact that the discovery was” 


induced by a promise would raise a doubt as 
to the genuineness of the discovery and render 
the evidence almost worthless. In the present 
ewe, however, we think, there can be no doubt 
that the discovery was perfectly genuine. 
The learned Judge says that the evidence 
connected with the discovery of the ornaments 
was most convincing. The defence suggested 
by the accused is thatSulai maliciously invited 
her to stay in his house with the intention of 
injurying her that after she left it was 
pretended that certain ornaments which 
really belonged to the accused herself belonged 
to and were worn by the child and that the 
whole case is the vesult of a conspiracy. Her 
own brother says that there was no enmity 
of any kind between the families. It is 
impossible to think that Sulai invited her to 
his house and then had his own child done 
away with for the purpose of injurying the 
accused. By her own account she was kindly 
treated by Sulai up tothe time she left and 
it is absolutely certain that the child did not 
meet her death for a considerable time after 
the accused had left Snulai’s house. She 
claims some of the ornaments which were 
found and which were proved to have been 
worn by the child. But the the evidence is 
that when she left the house of Sulai and 
when she was seen by Nihal and Bheja she 
was nob wearing a kansli which is perhaps 
the most important ornament that was found. 
The Assessors were unanimous as to the guilt 
of the accused and the learned Judge who has 
fully dealt with all the circumstances seems 
to have been convinced that a treacherous and 
crnel murder had been committed by the 
accused. We dismiss the appeal confirm the 
conviction and sentence and direct thatthe latter 
be carried into execution according to law. 
Appeal dismissed, 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
CRIMINAL Reviston Casa No, 7 or 1309. 
(Cxiainan Revision Petition No. 5 or 1909). 
July 16, 1909, 

Present :—Sir Ralph Benson, Officiating 
Chief Justice. 
GOPALAKRISHNA AITYAR—Pasritionen— 
AccUSED - 

veraus 


TMPEROR—Opprosita Party. 
Osiminal Procedure Code( Act} V of 1898), s3. 486, 437 
Powers of District Magistrate to revise orders_of 
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discharge passed ly Sulordinate Magistrates—Appre-- 
cution of evidence—Pouwer to order further enqury. < 

Distriot Magistrates are empowered to order farther 
enquiry in cases wherein Subordinate Magistrates 
have discharged the accused for want of a prima 
facie caso on the ground that the Subordinate- 
Magistrates havo not correctly appreciated the evi- 
dence. 

Narayansaumy Nardu v. ever 32 M. 220, 5 M, 
L T. 233,1 Ind Cas. 228; 9 Cr. L. J. 194; 19 M. L. 
J. 157, followed. 


Petition under sections 485 and 439 of, 
the Criminal Procedure Code, praying the 
High Court to revise the order of the 
District Magistrate of Coimbatore in Criminal, 
Revision Case No. 44 of 1907, setting aside 
the order, of discharge passed by the Deputy 
Magistrate of Erode in Calendar Case No. 35° 
of 1907 and directing further enquiry into the. 
case by the Joint Magistrate of Pollachi. 

Facts.—The accused, a village Munsif,- 
was charged before the Depifty Magistrate 
of Erode with having framed a false record.’ 
The Deputy Magistrate dischafged the accused: 
as he thought that no prima facie case was: 
made out against him. The District Magis-, 
trate, on. revision, set aside the order of tht, 
Deptty Magistrate on the ground that he- 
did not correctly appreciate the evidence and” 
ordered further enquiry to be made by the 
Joint Magistrate of Pollachi. 

The accused moved the High Court in, 
revision to set aside the order of the District- 
Magistrate on the ground that he Had no 
jurisdiction to pass the order. i 

Dr. X. Swaminathan, for the Petitioner, (reli-’ 
ed on Lakshmi Narasappa v. Mekala Venkatuppa,, 
31 M. 133). 

The Public Prosecutor, Contra. 

Order.—The ruling in Lakshmi Nara- 
sapra v. Mekala Venkatappa (1), has been- 
overruled by the Full Bench decision in, 
Narayanaswamy Naidu v. Emperor (2) and can- 
not be relied on. 

I do not think that I ought to go into the, 
merits. To do go might hamper the Magis-. 
trate in the disposal of the case. I, therefore, 
dismiss this petition. 


Petition dismissed, 
oe Sa MET Crete ty 2073 18 M. L. J. 67; 8 M. 
T 280. A 


+ Oy a2 Mt. 220; 5. M. L T. 288; 


l Ind. Cas. 228 ; 19! 
M. L. J. 157 ; 9 Cr, L. J. 192. 
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RAMDIN OJHA V. JODHAN PROSAD SINGH. 
: (Not-reported yet elsewhere ) 

i CALCUTTA HIGH COURT. 
Miscecuangous Crvin Appears Nos. 253 AND 
355 T0 373 or 1995. 

July 27. 1909. 
Present :—Mr. Justice Stephen and Mr. Justice 
Chatterjee. 
RAMDPIN OJHA—Jopauant-pepror— 
. APPELLANT 
Versus 


e JODHAN PROSAD SINGH—Dkrorarr- 


HOLDER— RESPONDENT. 

` Bangil Tefancy Act (VIII of 1885), as 65, 188 
—Suit by a co-harer lantlard for rent—Decree for 
16 anras rent-—Koecu'ton for plaintiff's share— Money 
dvcree—Transferability of holding, no evidence of— 
` Effect of sale of holding tn execution, 
" One ‘of several joint landlords sued for the entire 
rent due from o tenant making hia co-sharers do- 
fendants, and a deoree for the entiro 16 annas 
rent was passedeand it was ordered that ont of 
that thé plamtiff would get to the oxtent of, 4 
annas and the other proprieturs the remaining 12 
annas: The plaintiff took out execution only for 
his 4 annas share and attached the tenant's holding : 
< Held, that the decree is justified by authority. 

Tara Ohurder Laneryre v. Ameer Mundul, 22 W. 
HÉ, 394, Jadoo Shat v. Kadumbmnes Dassee, 1 C. 150 ; 8 
C.L.J. 445; Prem Chand Nuskar vy Mokshoda Debi, 14 O. 
20Land Pramada Nath Roy v, Ram eni Kanta Roy, 35 O. 
33! (P. C.) referred to. 

Held, also, that the decree being ono for the 
Whole rent, it was open to the plaintiff to oxecute 
it whether the holding was transferable or not and 
the whole tenure would hare passod under section 
65 of the Bengal Tenancy Act 

But as the plaintif seeks to execute the decree 
only in respect of his own share, he does not 
appear to be proceeding under the provisions of 
the Rongal Tenancy Act for bringing the holding 
to sale, but he is pursuing his remedy as for the 
execution of a money decrec; and it is for him 
to show that the holding is transferable. 

“ In the absence of any evidence to that effect, 
the sale of the holding has passed nothing. 

Appeal from the order of the District 
Judge of Saran, dated March 14, 1908, afirm- 
ing that of the Third Munsif of Chapra 
dated December 9, 1907. 

Babus Umakali Mukherjee and Akshay 
Kumar Banerjee, for the Appellant. 

Mr. Mahmudal Hug, Counsel and Babu 
Sarat Chandra Basak, for the Respondent. 

Judgment.—tThis appeal arises as 
follows. The respondent is a four anna co- 
sharer in a certain estate: and brought a 
rent suit against appellant No. 1 joining 
his co-sharers as defendants and claiming 
16 annas of the rent due. The suit was 
decreed against the tenant defendants and 
it was ordered that the 4 anna share of 


the present respondent should be shown, and 
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that he should get the entire costs of the 
suit. On appeal this decision was upheld 
by the Sub-Judge, and it was added “io 
make it more clear it is further orderel 
that a decree for the entire 16 annas rent 
. . . . . be passed fointly in favour 
of the plaintiff as also in favour of the 
pro forma defendants, the maliks, that out 
of that the plaintiff do get to the extent 
of 4 annas and the other maliks tho mo 
forma defendants do get the remaining 12 
annas.” The decree was drawn up accord- 
ingly, and execution was taken out only 
fora 4 annas share. 

The judgment-debtor thereupon made an 
objection under section 244 Civil Proceduro 
Code on the ground that the property at- 
tached and advertised for sale was non- 
transferable and that the decreo-holder as 
a fractional owner could not bring it to 
sale. The Mansif held that the judgment- 
debtor failed to prove that the holding was 
not transferable by local custom or usage. 
and that whether this was so “or not the 
holding would pass under section 65 of the 
Bengal Tenancy Aet as the decree was for the 
entire holding though execution had been taken 
out only for a part. On appeal to the 
District Judge this decision was uphold, 
the Court holding that the holding was 
not proved to be not saleable by custom, 
and that the decree being for the whole 
rant due was a rent decree and not a money 
decrees and that section 65 consequently ap- 
plied. 

Under these circumstances wo have to 
decide on second appeal what is the cffect 
of 'the decree that has to be executed. Is 
ib a rent decree under which the holding 
can be brought to sale, or is it meroly a 
money decree P Ifitis a money decrec can 
it be executed under the present proceedings ? 
No question has been raised beforo us thnt 
the decrees in the appeal is the decreo thas 
is to be executed. It is, therefore, the mean- 
ing of this decree that is to be ascertain- 
ed. In the first place, however, we have 
to observe that the original decreo was 
justified by authority, namely, Tura Chander 
Banerjee v. Ameer Mundul (1), and Jadoo Shat 
y Kadumbinee Dassee (2), decided before, and 
Prem Chand Nuskur v. Mokshoda Debi(3), decigl- 
ed after the passing of the Bengal Tenancy Act. 

(1) 22 W.R 394, ° 


(2) 7 C.160;8 0. L. B, 445. (3) 14 ©. 201. 
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In Pramada Nath Roy v. Ramani Kanta Roy 
(4), also, where a co-sharer sued patnidars 
under the Bengal Tenancy Act for the whole 
rent of the tenure, joining his co-sharers as de- 
fendants it was held by the Privy Council 
that it was a general rule, not derived from 
the Bengal Tenancy Act but from the general 
principles of legal procedure and applicable 
to cases under the Act, that “a sharer, whose 
co-sharers refuse to join him as plaintiffs, 
can bring them into the suit as defendants, 
and sue for the whole rent of the tenure.” 
The principle has now been embodied in section 
148A. of the Bengal Tenancy Amendment 
Act of 1907 in such a way as to suggest 
rather than to exclude the idea that it was 
already applicable. 

Reading the appellate decree as a whole, 
however, it seems impossible to avoid the con- 
clusion that the appellate Court read the 
decree of the first Court as being a joint decree 
in favour of the plaintiff and his co-sharers 
as otherwise we must take it that the Court 
transferred fhe plaintiff’s co-sharers to the 
category of the plaintiffs without their con- 
sent which he could not do. We are not con- 
cerned with the legality of this view as the 
present case arises ont of execution proceed- 
ings, and the executing Court cannot go 
behind the decree: but the effect of it is 
thattho decree on which the decree-holder 
is acting isa decree for the whole rent, and 
it is open to the plaintiff to execute it 
whether the holding is transferable or not. 
We must next consider what the execution 
is that he is seeking. He doesnot appear 
to be proceeding under the provisions of the 
Bengal Tenancy Act for bringimg the holding 
to sale: for the attachment process and sale 
proclamation have not been issued simul- 
taneously according to section 168 (1) of 
the Act, nor does the walo proclamation 
contain such a statementas to incumbrances 
as ig prescribed in sub-section (2%) of the 
same section. On the contrary attachment 
was issued on the 27th May, and the sale 
proclamation on the llth June. The posi- 
tion of the co-sharers-also is left undefined, 
for the decree-holder seeks to execute the 
decree only in respect of his own share. 
We are not concerned to decide what was 
the appropriate procedure to be followed 
on tho decree we have under consideration ; 
<4) 35 C. 881 (P.0.);7C.L. J. 139; 12 O W. N. 
249; 10 Bom. L, R. 68; 18 M. L. J. 43; ‘3M. L. T 161; 
85 L A. 73. 
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but the procedure that has been followed 
leaves us- no choice but to hold that the 
decree-holder is pursuing his remedy as’ 
for the execution of a money-decree. The 
question then arises whether the holding 
was transferable ornot. The Munsif’s deci-' 
sion on this point has been accepted by the 
District Judge without any further considera- 
tion of the point and is- to the effect that 
the judgment-debtor failed to prove that 
the holding is transferable. In thus puttinge 
the onus of proving non-transferability on 
the judgment-debtor we are of opinion that. 
he waa ,wrong. The decree-holder was. 
attempting to sell an occupancy = right 
which is the creation of the law «dnd was 
transferable or not according to the custom 
of the locality, and it was for him to 
prove that the holding was transferable.- 
It was no part of his case to do this, and 
indeed as landlord it woulde be against his 
interest to do so. The correct finding would, 
therefore, have been that the decree-holder 
has not proved transferability. Moreovey, 
if the onus is on the judgment-debtor to. 
prove non-transferability the execution peti-. 
tion which treats the holding as an occupancy: 
holding must be regarded as creating a 
prima facie case in his favour, which the 
decree-holder has done nothing to displace. 

Under these cirumstances we hold that 
the sale that has taken place has passed 
nothing, and the decree-holder must be 
relegated to his rights under the law as 
regards a fresh execution, The appeal is 
accordingly allowed with costs in all the 
Courts. This judgment applies to the ana- 
logous cases Nos. 355 to 373 of 1908. 

We assess a hearing fee of 4+ a gold 


mohur on each of the appeals. 
Appeals allowed. 





Not reported yet elsewhere.) f 
CALCUTTA H.GH COURT. 
Miscentangous Cryin APPRAL No. 166 or 
1903. 

July 29, 1909. 
Present :—-Mr, Justice Stephen and 
Mr. Justice Chatterjee. 
RAGHUNANDAN SINGH AND ANOTHER— 
DECREE-HOLDERS—APPELLANTS 
VETSUS 
SINGH anp orHaRs—JUDGNENT- 


JAGDIS 
5 DEBTORS— RESPONDENTS. 

Civil Procedure Oođe (Act XIV of 1889), s83. 108, 
§83—Civil Procedure Oode (Act V of 1908), s. Lies 
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DROPATI BIBI V. BAM RAJPAL. 
Ex decree —Setling aside—Sale under decree set 
“astde—Sub-equent decree—Sale not revived. 
~ After on ew parte decree is set aside under sec- 
a 108, it cannot by any subsequent proceed- 
ng be taken to be revived, and, therefore, a sale 
held under the ex parte decree must bo set aside 
when the decree itself is set aside; and if there 
be again a decree made against the "dofendant, the 
new decree is not a revival of the former decree and 
the sale cannot be revived. 


Appealfrom*the order of the District Judge 
of Gaya, dated January 25, 1908, affirming 
that of the first Sub- Judge of that place, 
dated August 49, 1907. 

Babus Umakali Mockherji pnd Lachminarain 
Singh, for the Appellants. 

J udgment. —In this case a decree was 
passed against eight defendants. Tn execution 
of this decree certain property was sold and 
purchased by the decree-holder. Subsequently 
three of the deferfdants applied to have the 
decree set aside under section 108 of the Old 
Code.of Civil Proc®dure, they not having ap- 
peared at the previous proceeding. The pro- 
ceedings being ex parte as far as they were 
conaerned the decree as against them was set 
aside on the 14th August. On the 19th of the 
game month the sale that ensued on the decree 
was also set aside as against them. In Decem- 
ber of the same year on retrial a decree was 
made against them and on the 25th January 
1908 an appeal in which it was sought to set 
asidé.the order which set aside the sale was 
dismissed. The appellant now appears before 
usin appeal against this dismissal. 

Jt is argued that we are to apply by analogy 
tho principle of restitution provided in section 
144 of the new Code corresponding with 
section 583 of the old Code. This appears to 
us not to be applicable. After the decree has 
once been set aside under section 108 it can- 
not by any subsequent proceeding be taken 
to be revived .and the proceedings under it 
aro consequently invalid. We donot see how 
we can extend the principle laid down on 
appeals by section 144, nor can we see any 
reason why it should be necessary to do so, 
for the decree passed on the rehearing is a 
new decree so faras the defendants are con- 
cerned and is not in any way a revival of the 
former decree which has been set aside for 
good so far as the defendants Nos. 4, 7 and 8 
are concerned on account of some a in 
the trial. 

The result is that this appeal is dini naa 

Appeal dismissed. 


(Not reported yet elsewhere.) 


š ALLAHABAD HIGH COURT. 
Fiest Civin APPEAL From OrpEx No, 1180F 1908. 
June 16, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudbatl. 
Musammat DROPATI BIBI AND ANOTHER—- 
- PLAINTIFFS —ÅPPELLANTS 
versus 
Babu RAM RAJPAL RAT BAHADUR— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act XIV ef 1882), 8. 285— 
Property under attachment by order of Subordinate 
Judge —Sale by Munsif—Niwlsty—Jw radu tiono] Munif. 

Where a sale is effected in pursnance of tho 
‘orders of a Munsif, and tho property sold is at 
the date of sale under attachment in execution of 
decrees pending in the Court of the Subordinato 
Judge, the sale is a nullity and no interest in tho 
property passes thereunder to tho purchaser, as tho 
Munsif has no jurisdiction or authority to sell 
tho property which is under attachment mm excen- 
tion of a decree pending in the Court of tho Bub- 
ordinate Judge. Llar Prasad v. Jagan Lal, 27 A. 
56, followed. 

First appeal from the order of the Ofici- 
ating Subordinate Judge of Farrukhabad. 
dated the 25th of August, 1908. 

Mr. Tej Bahadur Sapru, for the Appellants. 
“Mu. Gulzart Lal, for the Respondent. 

Judgment.—tThe facts of this case are 
these. On the 24th of December 1898 Chuni 
Lal, the predecessor-in-title of the plaintiffs- 
appellants, obtained a money-decreo against 
Sham Lal, Luchmi Narain and others. In the 
suit in which that decree was passed an 
application had been made for attachment 
before judgment and in pursuance of that 
application certain shops were attached on the 
llth of June 1898. Several applications were 
made for execution of the decree but they 
were infructuous. Finally the plaintiffs applied 
for sale of the attached shops. The defendant 
Ram Richpal thereupon preferred an objection 
and on his objection being allowed on tho 
15th of September 1906, the suit out of which 
this appeal has arisen was brought by the 
plaintiffs, on the 17th of May 1907, for a 
declaration that the shops in question were 
liable to sale in execution of their decree. 
The title set up by Ram Richpal was acquired 
by him under the following circumstances 
One Musammat Janki obtained a decree against 
Lachmi Narain and others from the Court of 
Small Causes at Cawnpore on the 10th of June: 
1898. That decree was tansferred for execution y 
to the Court of the Munsif of Farrukhabad 
and the shops in question were sold byauction 
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on the 27th of July 1899. One Khunni Lal 
became the purchaser at the sale and subse- 
quently sold the shops to the respondent Ram 
Richpal: It was on the strength of this anction 
purchase that Ram Richpal objected to the sale 
of the property in execution of the plaintiffs’ 
decree, The plaintiffs’ contention was that 
as the property was under attachment in 
execution of their decree by an order of the 
Subordinate Judge of Farrukhabad, the Munsif 
of Farrukhabad had no jurisdiction, having re- 
gard to the provisions of section 285 of Act XIV 
of 1882, to sell the property, and, therefore, the 
sale by him was a nullity,and Khunni Lal, the 
vendor of Ram Richpal, acquired no title 
under it. 

The Court of first instance decreed the 
claim but the lower appellate Court set aside 
{ha decree of that Court and remanded the 
case to it under the provisions of section 562 of 
Act XIV of 1582. From this order of remand 
the present appeal has been preferred. 

In the first place we may observe that the 
order of remand was bad inasmuch as there 
was only one point to be determined namely 
the extent of Lachmi Narayan’s sharo and as 
to that an issue might havo been referred to 
the Court of first instance. 

In the next place we are of opinion that 
the view taken by the Court below is errone- 
ous. The property in question was attached 
before judgment in ihe snit of Chunni Lal. 
When he obtained his decree a re-attachment 
of the property was not necessary, tide section 
490 of Act XIV of 1882 so that after the 
passing of the decree the attachment already 
made was to be deemed an attachment in 
execution of the decree. On the 28rd of 
January 1899 an application was made for 
execution of Chunni Lal's decree and it was 
prayed that the property already attached 
migbt be sold by auction. It appears from 
the execution proceedings that on the 17th 
of July 1899 the pleader for the decree-holder 
informed the Court that as the same property 
was to besold in execution of a decree held 
by ‘one Jugal Kishore, he would apply for a 
ratable distribution of the sale proceeds under 
the provisions of section 295. The proceedings 
relating to the execution of the decree of 
Jagal Kishore were pending in the same 

. Court and, therefore, the Court made an order 
that the case should be put up along with 
*the execution caso of Jugal Kishore and that 
if a sale took place in execution of the decree 
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in Jugal Kishore’s case the question of ratable 
distribution would be determined. The plain- 
tiffs’ application for execution remained 
pending till the 23rd of November 1899 when 
it was finally struck off the file for reasons to 
which it is not necessary to refer. It is thus 
clear that at the date on which the disputed 
property was sold under the orders of tho 
Munsif the same property was under attach- 
ment in execution of decrees pending in the 
Court of the Subordinate Judge. Section 285° 
of the Code of Civil Procedure, 1882, was, there- 
fore, clearly applicable and under the rulings of 
this Court, the latest of which is the case of 
Har Prasad v. Jagan Lal (1), in which 
other rulings of this Court on the 
point are cited, the Munsif had no authority 
or jurisdiction to sell the property and the 
sale to Khunni Lal was 4 nollity and no 
interest in the property passed thereunder 
to him. The learned Subordinate Judge 
ignored the rulings of this Court and preferred 
to follow a ruling of the Calentta’ High 
Court. He was bound as an officer subordimate 
to this Court to follow the rulings of this 
Court, although they might be in conflict with 
the rulings of other High Courts. In our 
judgment the defendant Ram Richpal as 
purchaser from Khunni Lal acquired no title 
to the property in question as the Munsif had 
mo jurisdiction to sell it, and the only Court 
which had authority to sell it was the Court 
of the Subordinate Judge in which the decree 
of the plaintiffs was pending and in which 
the plaintiffs had applied for sale of tho 
property. The defendant, however, contends 
in the appeal preferred by him, (appeal from 
Order No. 5 of 1909), that the suit is time- 
barred. He urges that theclaim is in substance 
a claim to set aside the sale at which the 
defendant’s vendor Khunni Lal purchased 
the property and ought to have been brought 
within one year from the date of the sale. 
We do not agree with this contention, as in 
view of the rulings of this Court; to which we 
have referred above, the sale to the 
defendant’s vendor was a nullity and it 
was not, therefore, to set it aside. ' 

The result is that we allow the appeal, 
reverse the order of the Court below and 
restore the decree of the Court of first 
instance with costs in all Courts including in 
this Court fees on the higher scala. 


Appeal allowed, 
(1) 27 A. 56. 
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AJEUMAR SINGH V. RAM SARAN. 
(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Exscution Frest Civit Appean No. 263 or 
19068. 

July 14, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Richards. 
‘AJKUMAR SINGH AND OTHERS—JUDGMENT- 
DRBTORS—A PPELLANTS 
Versus 


e RAM SARAN AND OTHRRS—DEOREE-HOLDERS— 


e RESPONDENTS. 

Transfer of Property Act (IV of 1882), $. 90-——Pur- 
chaser of equity of redemption Personu? liability. 

A mortgaged his property to C and subsequently 
aold itto B. O sued on foot of the mortgage and 
made both’ A and B partios. A did not defond. 
PR defended and lost it even in the High Court: 
Held, that the decree of the High Court clearly 
awarding costs of phat Conrt against B personally, 
and the casts of t Court of first instance being 


mado part of the mortgagee’s costs of tho original | 


suit recoverable from the mortgaged property, no 
decree under section 90, Transfer of Proporty Act, 
could be passed against B. “Defendant” mm seo- 
tion 90 moans “ mortgagor defendant.” Rem Lal v. 
SilChand, 23 A. 489, referred to. 


Execution first appeal from tho decision 
of the Subordinate Judge of Allahabad, dated 
the 28th of July, 1908. 

_ Mr. B. E. O'Oonor, (with him Mr. Jang 
Bahadur), for the Appellants. 

Judgment.—tThis appeal arises out of 
an application under section 90 of the Trans- 
fer of Property Act Certain property was 
mortgaged and afterwards sold to the appel- 
lants, money being left in the hands of the 
appellants to pay off incumbrances including 
the mortgage just mentioned. A suit was 
brought on foot ofthe mortgage and the ap- 


pellants as well as mortgagora were made par- 


ties. The mortgagors did not defend the suit, 
but the appellants did defend it. A decree 
was wade for the sale of the property in de- 
fault of pvyment of principal, interest and 
costs. The appellants appealed to the High 
Court with the result that the appeal was 
dismissed and the appellants were ordered to 
pay the costs of the appeal to the respondents. 
After the decision of the High Court and the 
expiry of the time granted for payment, the 
decree was made absolute and the decree- 
holder disregarding the terms of the decree 
of the High Court added to the amount of 
their mortgage, nob only the costs of the 
Court of firat instance but also the costs of 
the High Court. The property was sold and 
purchased by the decree-holder. We may 
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remark, although this is not very material, 
that the price was less than the price for 
which the property was sold to the present 
appellants. After the sale ofthe property 
there was a deficiency, that is to say the decree 
remained partially unsatisfied. The Court 
below in dealing with the application under 
section 90 has made the original mortgagors 
personally liable for so much of the decretal 
amount as it considered to be part of tho 
principal and interest of the original loan. 
The learned Judge has made the appellants 
liable personally for the costs in the Court of 
first instance and the costs of the appeal to 
the High Court. It is against this portion 
of the order that the present appeal has been 
preferred. Section 90 of the Transfer of Pro- 
perty Act provides “when the net proceeds 
of any such sale are insufficient to pay the 
amount due for the time being on the mort- 
gage, if the balance is legally recoverable from 
the defendant otherwise than out of the pro- 
perty sold, the Court may pass a decree for 
such sum.” The appellants contend that if 
the costs in question are to be treated as a 
balance due upon the mortgage, then they are 
not personally lable as they are not the 
original mortgagora but merely the purchasers 
of the equity of redemption. The question 
does not arise between them and their vendors, 
The decree-holdars were not privy to the sale 
to them. They further contend that there 
has been also a decree of the High Court for 
costs incurred in that Court and that being so 
there cannot be a second decree under section 
90. In our opinion the contention of the 
appellants is well-founded. The decree of 
the High Court clearly awards costs of that 
Court personally against the appellants. With 
regard to the costs of the Court of first in- 
stance, if they were not dealt with by the 
decree of the High Court they were made 
part of the mortgagee’s costs of the original 
suit and are not recoverable from the appel- 
lants, except out of the mortgaged property. 
In the case of Ram Lal v. Sil Chand (1), it was 
held that the word “defendant” in section 
90 means “ mortgagor defendant.” The result 
is that we allow the appeal, set aside the 
decree of the Court below and dismiss the 
application of the decree-holders as against 
the appellants, with costs including i in this, 
Court fees on the higher scale. 


Gh eras Appeal allowed, 
1 ’ 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
RRGULAR Crit APPEAT, No. 373 or 1906. 
July 23, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr, Justice Vincent. 

KAMAL KRISHNA KUNDU 
CHOW DHU RY—Dzregnpant No, 2— 
APPELLANT 
versus 
RAI KEDAR NATH KUNDU 
‘CHOWDHURY BAHADUR— PLAINTIFF 
AND ANOTHER Derenpant No. 1— 


RESPONDENTS. 

Ism tation Act (XV of 1877), 4%. 6,7,8,9 and 19— 
Acknowledgment of debt ie» not constitute novalion of 
debt—Court, duty of, tolook to essential justice, not to 
matters of form-—Lengal Tenancy Act (VIII of 1885), 
as. 65, 184, 185, 188, sch. III, 2 (b)—Jom#t landlords 
—durchase of tenure by one of them, effect of—Ac- 
knowledgment of lialality necd not sate every legal 
consequence of thing acknioledged. 

The plaintiff and the defendant No. 2 were holders 
of a patni taluk, and defendant No. 1, who helda 
darpatns under them, executed on April 11, 1902 an 
acknowledgment in respect of his liability for arrears 
of rent seftang ont indetail the amount of rent as 
also cesses and interest due. Subsequently being 
unable to pay the amount he exccuted a conveyance 
of the darpatni to defendant No 2 in” which he 
stated that the considoration money was to be ro- 
tainéd by the purchaser in order to satisfy the 
arrears of rent due to himself and te the plain- 
tiffs. Defendant No. 2 did not pay any portion of 
the dues of the plaintiff who sued for them on 
April 10, 1905- 

Held, that the defendant No. 1 was personally 
liable for the entire debt, that defendant No. 2 was 
so liable only in respect of that portion of the claim 
which accrued dao after bis purchase, and that in 
respect of the remainder the dirpctni taluk in his 
hands was liable. 

The acknowledgment did not alter the quality of 
the debt and did not constitute a novation of the 
debt, and that although interest has been claimed 
on the consolidated amount, the suit is for recovery 
of tho original arrears of rent and not of œ new 
debt. 

Tanjore Ramachindra Rau v, Vel yanadan Tonnu- 
sami, ISI. A. 87; 14 M 258, followed. ` 


Courts must look to the essential justice of the 
case, and substance and merits and not matturs of 
form are to be kept constantly in view. 

(indharee Singh v. Koolahul Singh, 2 M. I. A. 
844; 6 W. B.1(P. C.) and Hunoomanpersaud v. Musam- 
mat Balooee Munraj Koonueree, 6 M. I. A. 393 (at 
pp. 410, 411); 18 W. R. 81 (nete), followed. 

Although plaintiff and defendant No. 2 were joint 
landlords on the date of the acknowledgment, they 
continued to be so till the purchase of the tenuro 
by defendant No. 2 on which date the plaintiff be- 
came the sole landlord, the rent thenceforth 
recoverable by him being one-half of the orginal 
@ent; and ho was entitl-d to maintain an action for 
pecovery of the arrears of rent due to him and 
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to enforce his claim under provisions of the Ben- 
gal Tenancy Act. 

Pramada Nath Rey v. Ramani Kant Roy, 35 I. A. 
78; 85 0. 381, 7 C. L. J, 189 referred to. 

Section 19 of the Limitation Act is applicable to 
suits for rent. 

Behari Lall Mookerjee v. Mungolanath Alookerjee, 
5 C. 110, 4 C. L. B. 871; Rakhal Chandra Tewarı v. 
Hemanyim Debi, 3 © L.J. 847 and Manhar Lal v. 
Gunender Pershad, 9 O. W. N. 1025, followed. 

Therefore, even if a plaintiff finds it necessary 
to roly upon the provisions of section 19 of tho 
Limitation Act, a sait for rent does not lose its 
character as a suit of that description and should 
not be treated as a suit for money. * 

Golap Ohand Nowluckha v. Krishto Ohunder Dass 
Danas, 50. 314 and’ Khettar Mohun Chuckerbutly v. 
Dinabashy Shaha, 10 C 266, referred to. 

An acknowledgment in order to save, limitatior 
must pomt with reasonable certainty not merely-to 
a lability but the liability out of which it arises, 
and it is not required that an acknowledgment 
shall specify every legal conseqpence of the thing 
acknowledged. . 

Bukhamoni Ohowdhrani v. Ishar Chunder Roy, 25 
I A. 95, 25 O. 844, 20. W. N. 402, referred to. 

Therofore, although an acknowledgment of labili- 
ty for rent did not expressly state that the amanunt 
acknowledged to be due waa realisable in the man- 
ner provided. by the Bengal Tunancy Act, yet ib is 
suffinent to keep alive the right of the plaintiff 
to enforce the claim as a claim for rent under the 
Bengal Tenancy Act and the plaintiff1s not obliged to 
recover as a mere money debt. 


Appeal from the decree of the third Sub- 
Judge of Hooghly, dated September 10, 1906. 

Mr. Ohuckravarti and Babu Hara Kumar 
Mitter and Sarat Ohandra Bose, for the Appel- 
lant. 

Dr. Rash Behari Ghose and Babu Sarat 
Kumar Mitra, for the Plaintiff- Respondent. 


Judgment.—tThis appenl, which has 
been preferred on behalf of the second de- 
fendant in the Court below, is directed 
against a decree for balance of arrears of rent 
of a darpatnt taluk. The circumstances 
under which the plaintiff preferred his claim 
liein a narrow compass and may be briefly. 
described. The plaintiff-respondent and the 
second defendant-appellant, who are related 
as uncle and nephew, were the holders of the 
patni taluk Dhurmapota under the zemindary 
of the Maharaja of Burdwan. The first de- 
fendant held a darpatnt under the patni in 
respect of which he had stipulated to pay 
an annual rent of Rs. 10,400 together with 
cesses and interest. He was unable to pay 
rent regularly and in the beginning of 1902, 
a considerable sum of money was found 
due as arrears of rent. On the llth April 
1902, he executed an acknowledgment in 
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respect of his liability on that date. This 
acknowledgment sets out in detail the amount 
of rent in arrears in respect of each of the 
four years 1305 to 1308, as also cesses and 
interest due. Rupees 1,000 was paid on that 
day and the first defendant admitted his 
liability to pay Rs. 54,207-5 annas 12 gundas. 
He subsequently found himself unable not 
only to pay any portion of this sum but 
also to discharge the rent as it accrued due. 
Om the 28rd February 1905 the first de- 


fendant exeented a conveyance of the dar-, 


paini in favour of the second defendant. 
It was stated in the deed that the transfer 
was made for a consideration of Rs. 51,387, 
which arhount was to be retained by the pur- 
chaser in order to satisfy the arrears of rent 
dae to himgelf and to his uncle, the present 
respondept. The conveyance expressly recited 
that rent was due to the transferee as also 
to his uncle, but no indication was given 
as to the amount actually in arrears. The 
document further stated that the trans- 
fenor was to have no further concern 
with the payment of arrears to the present 
respondent and that if the latter proceeded 
to recover his dues from him, the purchaser 
would be bonnd to indemnify the transferor. 
The purchaser who is now the appellant 
before this Court does not appear to have 
paid any portion of the dues of the respond- 
ent and on the 10th April 1905 the latter 
commenced this action against the original 
tenant, the first defendant and the co-sharer 
landlord purchaser, the second defendant for 
recovery of Rs. 54,052-7-1 in respect of the 
arrears due, The claim was resisted by both 
the defendants for various reasons. It is 
sufficient to state that the first defendant 
denied liability on the ground that he had 
transferred the property and that the trans- 
feree had undertaken to satisfy the arrears 
due, the second defendant resisted the claim 
on the ground that the suit -was one for 
money for which he could not be held 
personally liable, that the whole of the 
consideration money for the conveyance had 
been applied in satisfaction of his own dues, 
that nothing was consequently available for 
payment to the plaintiff, and that in no 
event could a decree be made against the 
tenure in his hands. The Subordinate Judge 
held that the first defendant was personally 
liable for the entire debt, that the second 
defendant was personally liable only in res- 
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pect of that portion of the claim which 
accrued due after his purchase, and that in 
reapect of the remainder, the taluk in his 
hands was liable. The second defendant has 
now appealed to this Court and on his be- 
half the decision of the Subordinate Judgo 
has been assailed on fonr grounds, namely, 
first, that the suit is one for money in res- 
pect of the sum covered by the acknow- 
ledgment of the llth April 1902 as also 
in respect of the claim for rent which ac- 
erned due after the acknowledgment inas- 
much as no rent charge is sought to be 
expressly onforced; secondly, that as a sub- 
stantial portion of the claim is based on 
the acknowledgment, no decree for rent with 
statutory consequences thereof could be made 
under the Bengal Tenancy Act, thirdly, that 
the terms of the acknowledgment were not 
sufficient to keep alive any rent chargo 
which might otherwise be supposed to exist 
in favour of the plaintiff, and fourthly, that 
no decree could be made against the tenure 
in his hands for any portion of the claim 
which had accrued due before his purchase. 
It has been further pointed ont that a 
clerical error was made by the Court be- 
low in ascertaining the amount which had 
accrued due after the transfer to the ap- 
pollant. 

The first point taken on behalf of tho 
appellant raises a twofold question, namely, 
first, whether the claim as laid in the plaint 
is one for recovery of rent or a mero 
money debt and secondly, if it is a claim 
for recovery of rent whether such a claim 
can be preferred by one of two joint land- 
lords. 

As regards the first branch of this con- 
tention, we were invited by the learned 
counsel for the appellant to hold that tho 
pluint as framed is for the enforcement of 
@ mere money claim. Stress was laid upon 
the circumstance that so far as the amount, 
specified ın the acknowledgment is concerned, 
it is claimed in one lump sum as if it 
was a money debt payable by the first de- 
fendant and further that interest is claimed 
not on the instalments of arrears of rent 
which the sum acknowledged to be due is com- 
posed, but upon the aggregate amount covered’ 
by the acknowledgment. After a careful 
consideration of the arguments addressed to 
us, we feel no `doubt whatever that ih 
ought not to prevail, If we were to upheld 
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it, we must take a very narrow and res- 
tricted view of the allegations in the plaint. 
The plaint taken as a whole makes it abun- 
dantly clear that the entire claim is in respect 
of the balance of rent due. The acknow- 
ledgment which is mentioned in the plaint 
is an acknowledgment of sums due on ac- 
count of rent and the copy of it which 
was filed with the plaint places the matter 
beyond all controversy. If the claim was 
intended to be really in respect of a debt 
personally payable by the first defendant, it 
is inconceivable that it could have been 
joined along with the remainder of the claim 
which is undoubtedly for rent and is recover- 
able by the sale of the tenure. The acknow- 
ledgment, we have already stated, expressly 
sets out that the sums due are on account 
of arrears of rent. It cannot bo reasonably 
suggested that the acknowledgment consti- 
tuted a novation, for, in the first place, 
it is difficult to appreciate why the landlords 
should accept a simple personal liability of 
the not véry solvent tenant and abandon 
the substantial remedy against the tenure 
undoubtedly available to them atthe time, 
and, in the second place, if it had been 
intended to create a new obligation by the ac- 
knowledgment in supersession of the original 
debt there would have been some pro- 
vision in it for payment of interest on the 
consolidated amount. Some stress was laid 
on the circumstance that in the plaint in- 
terest was claimed upon the consolidated 
amount mentioned in the acknowledgment 
and not upon the different instalments of 
which that sum is composed. This, how- 
ever, as was admitted on the side of the 
respondent, is clearlyan error, as the ac- 
kmowledgment did not operate as a novation. 
As Lord Watson stated in the caso of 
Tanjore Ramchandra Rau v. Vellyanadan 
Ponnusamt (1), acknowledgment does not 
alter tho quality of the debt. In that case, 
the question arose, whether interest was to 
ron upon the aggregate sum mentioned in 
the acknowledgment from the date thereof 
ov whether it was to be calculated at the 
orignins rate upon the debts of which this 
aggregato sum was composed. It was ruled 
by their Lordships of the Judicial Oom- 
mittee thatas in order to elide the Limit- 
ation Act the defondants had given a 
written acknowledgment of an existing 
(1) 18 I. A. 87; 14 M. 258, 
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debt, it did not operate as a complete no- 
vation of the debt so as to entitle the 
creditor to insist on interest on the con- 
solidated amount. It does not follow, there- 
fore, by any means that becanse interest has 
been so claimed, the suit is for recovery 
not of the original arrears of rent but of 
a new debt. We must consequently hold 
upon the first branch of the contention of 
the appellantthatthe entire claim was intended 
to be for balance of arrears of rent, antl 


that this is so, is fairly obvious from 
the plaint and, acknowledgment taken 
together, It is well to bear in mind, 


as was observed by their Lordships of the. 
Judicial Committee in the cases of Girdharee 

Stngh v. Koolahul Singh (2), and Hunooman- 

persaud Panday v. Musammat Babooee Munruj 

Koonweree (8), that we mêst look t> the 

essential justice of the case and that substance ` 
and merits and not matter® of form are to 
be kept constantly in view. 

We now proceed to consider the second 
branch of the first contention of the appellaat, 
which, in our opinion, is as groundless as 
the first branch. It was strenuously contended 
that the plaintiff as one of iwo joint land- 
lords cannot prefer a claim enforceable as 
rent. Now what are the events which had 
happened before this suit was instituted P 
In April 1902 when the acknowledgment 
was given by the first defendant, the plain- 
tiff and the second defendant were the joint 
landlords and the acknowledgment was given 
inrespect of the entire amount then dae to 
both of them. They continned to be joint 
landlords till the 23rd February 1905 on 
which date by reason of the purchase of 
the tenure by the second defendant the 
plaintiff becnme the sole landlord, the rent 
thenceforth recoverable by him boing one- 
half of the original rent. The amount of the 
arrears due to the defendant by the original 
tenant was wiped out by the consideration 
of the conveyance. The result was that 
the only sum that was due at that time 
was recoverable by the plaintiff who by 
reason of the transaction to which we referred 
became from that date the sole landlord. 
Under these circumstances it is mamfest 
that the plaintiff was entitled to maintain 
an action for recovery of the balance of 
rent due in arreara and to enforce his 


2) 2 M. I. A. 344; 6 W. R. 1 (P. 0.) 
3) 6 M J. A. 393 ; 18 W. R. 81 (Note.) 
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claim under the provisions of the Bengal 
Tenancy Act. In support of the view we take, 
it is sufficient to refer to the decision of 
their Lordships of the Judicial Com- 
mittee in Framada Nath Roy v. Rumani 
Kant Roy (4). In that case it was pointed 
out that a sharer whose co-sharera refused 
to join him as plaintifis can bring them 
into the suit as defendants, and sue for the 
whole rent of the tenure; this right remains 
in, tact even though the co-sharers may have 
collected rent separately. In the case before 
us, the second defendant, who had purchased 
the tenure, could not very well join the 
plaintiff and bring an action “against 
himself for recovery of rent by sale of 
the very property which he had purchased, it 
would bea strange anomaly if the defendant 
by his own act,of purchase of the tenure, 
could in @ny way affect the remedy which 
the plaintiff possesged and might have enforced 
in the manner’ explained in the judgment 
of the Judicial Committee to which we have 
justreferred, it was quite competent, therefore, 
for “the plaintiff to enforce his claim for re- 
covery of the balance of rent due. Wo 
must, consequently, hold that the first con- 
tention ef the appellant in both its branches 
completely fails. 

The second ground taken on behalf of 
the appellant raises a question of some novelty 
which, so far as we can discover, has never 
been urged in any previous case and has 
not formed the subject of Judicial decision. 
It was seriously argued that if a claim was 
to be enforced as a claim for rent in the 
manner provided in the Bengal Tenancy 
Act, the snit must bo commenced within the 
special period of limitation prescribed in the 
third schedule and that if the plaintiff found 
it necessary to rely upon an acknowledg- 
ment the effect of which was to extend the 
period of limitation prescribed in the third 
schedule, the claim could be enforced only as 
a money claim, under the Civil Procedure 
Code. In our opinion there is no foundation 
whatever for this contention. Section 184 of 
the Bengal Tenancy Act provides for the 
special period of limitation set out in detail in 
the third schedule: Section 185 then lays down 
that sections 7, 8 and 9 of the Limitation Act 
shall not apply to suits or applications men- 
tioned in the preceding section and prescribes 
expressly that subject to the provisions of that 

4) 35 LA. 78; 35 0. 381; 7 C. L.J. 189; 120. W. N. - 
249; 10 Bom. L. R, 66; 18 M. L. J. 43 ; 8 M, L. T. 161. 
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chapter, the provisionsof the Indian Limitation 
Act shall apply to all suits, applications and 
appeals mentioned in the preceding sec- 
tion. It is clear, therefore, that section 19 
of the Limitation Act is applicable to suits 
for rent. We are unable to gppreciate how 
in the face of these provisions it can be 
seriously contended that because a plaintiff 
finds it necessary to rely upon the provisions 
of section 19 ofthe [imitation Act, a suit 
for rent loses its character as a suit of that 
description and must forthwith be treated 
as a suit for money. That section 19 is ar- 
plicable to proceedings under the rent law, 
has been firmly established for over thirty 
years. We need only refer to the decisions 
of this Court in Behari Lall Mookerjee v. 
Mungvlanath Mookerjee (5), Rakhal Chandra 
Tewari v. Hemanginy Debt (6) and Harihar 
Lal v. Gunendar Pershad (7). The cases of 
Huro Pershad v. Gopal Das Dutt (8), Burna 
Moyi Dassee v. Burma Moyi Chowdhurani (9) 


and Kali Charan Bhowmik v. Harendra 
Lal Roy (10), upon which®* rehance 
was placed by the learned counsel 


for the appellant, do not in any way sup- 
port his contention and are of no assistance 
in the decision of the question raised be- 


. fore us. On the other hand, section 6 of the 


Limitation Act clearly shows that save as to 
the period of limitation, the other pro- 
visions of the Limitation Act are applica- 
ble to proceedings and suit under special or 
local laws [Golap Chand Nowluckha v. Krishto 
Uhunder Dass Biswas (11), Khetter Mohun 


Ouckerbuéty v. Dinabashy Shaha (12)]. We 
must hold, therefore, that although 
the plaintiff is obliged to rely upon 


section 19 ofthe Limitation Act, his claim 
does not cease to be a claim for rent and its 
qaality is not altered in any way by reason 
of that circumstance. The second ground 
urged on behalf of the appellant cannot con- 
sequently be supported. 

The third ground taken on behalf of the 
appellant is to the effect that in order to 
make the acknowledgment available, it must 
be shown that not merely a liability but the 
liability was expressly acknowledged. In 
other words, it was contended that as tho 
first defendant in his acknowledgment did not 
expressly state that the amount acknowledged , 


5) 60. 110;4 CLJ. 871. (9) 23 O. 191. 
6) 3 0. L. J. 847. (10) 4 C.L.J. 553, 6 
7) 9 0. W. N. 1025. (11) 5 O. 314, 


8) 90. 260;120.L.B,129;01.4.82 (12) 10 0. 266, 
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to be due was realisable in the manner pro- 
vided by the Bengal Tenancy Act, the plain- 
tiff is not entitled to recover the same except 
as a mere money debt. This contention is 
manifestly unfounded. What is required is 
that the acknowledgment must point with 
reasonable certainty not merely to a liability 
but the liability or that out of which 
it arises. „As was pointed ont by Lord 
Hobhouse in the judgment ofthe Judicial 
Committee in Sukhamoni Ohowdhrani v. Ishan 
Ohunder Roy (18), it is not required that an 
acknowledgment shall specify every legal con- 
sequence of the thing acknowledged. In. 
that case, the defendant had acknowledged 
a joint debt. From that, it was held, fol- 
lowed the legal incidents of her position as 
joint-debtor with the plaintiff, one of which 
was that he might sue her for contribu- 
tion: in other words, although the acknow- 
ledgment in that case was not of the 
liability to be sued for contribution but 
merely a liability for joint debt payable to 
the creditor, the Judicial Committee held that 
this was sufficient to keep alive the right, 
between the two joint-debtors, of one to 
claim contribution against the other. Inthe 
case before us, the acknowledgment on the 
face of it describes the amount due as far 
arrears of rent. In our opinion, there is no 
room for doubt that this acknowledgment is 
sufficient to keep-alive the right ofthe plain- 
tiff to enforce the claim as a claim forrent 
under the Bengal Tenancy Act. The third 
ground taken on behalf of the appellant must 
be overruled as unsustainable. 

The fourth ground taken on behalf of the 
appellant raises the question whether the tenure 
in his hands can be made liable for any portion 
ofthe claim which accrued due before his 
conveyance. In our opinion there is only one 
answer possible to this question. Section 65 
of the Bengal Tenancy Act provides that 
wherethe tenant is a permanent tenure-holder, 
he shall not be liable to ejectment for arrears 
of rent but his tenure shall be liable to sale in 
execution of a decree and‘the rent shall be 
the first charge thereon. The rent which was 
in arrears on the 23rd February 1905 was the 
first charge on the tenure and when the second 
defendant purchased it, he took it subject 
to that charge. The plaintiff, therefore, is 

* entitled to proceed against the tenure in exe- 


e cution of any decree that may be made in 
(18) 25 L A. 96 ; 25 O. 844 ; 2 0. W. N. 402, 
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his favour. Hence, the fourth groand also 
completely fails. 

It was suggested on behalf of the appellant 
that it wasa gredt hardship on him that he 
should be rendered liable for rent which had 
accrued due before his purchase, as the pro- 
perty when he took it under his conveyance 
was not of sufficient value to cover the entire 
amount of arrears then due. In the view we 
take of the case, it is unnecessary to consider 
any question of possible hardship. But we y 
must state that upon the materials on the 
record we are not satisfied thaf there is any 
real hardship at sll upon the second defendant. 
No personal liability has been imposed upon 
bimfor rent which had accrued due antecedent 
to his purchase for that portion of the rent, 
the tenure has been made liable, and, in our 
opinion, justly liable. He,was one of two 
joint landlords. The conveyance if his favour 
stated expressly that rent pes in - arrears not 


‘only so far as he himself but also in so far as 


his co-sharer was concerned. He must have 
been well aware of the total amount of arrears 
due. At any rate he might with ordthary 
deligence have discovered from his co-sharer 
the amount still due to the latter. The sum 
for which he purchased the property was a 
nominal one; it represented merely the 
amount of rent in arrears in his share. But 
it was suggested that from certain papers 
prepared by the Collector for a different pur- 
pose, the inference was reasonable that the 
property could not exceed Rs. 50,000 in 
value. Weare not at all satisfied that this 
was so. The Collector appears to have valued 
a permanent tenure of the description now 
before us at ten times the annual rent. It 
would have been nearer the mark if he had 
valued it at 16, ifnot 20 times the annual 
value. It is not necessary, however, to pursue 
this enquiry further, because we are clearly 
of opinion that the property in the hands of 
the second defendant is liable to satisfy the 
claim of the plaintiff. i 
A question was suggested in the Court of 
first instance. as well as in this Court, although 
it was not argued, astothe right of the plaintiff 
to avail himself in any way of the undertaking 
given by thesecond defendant tothe first defend- 
ant at the time of his purchase to satisfy all 
arrears of rentdue totheplaintiffl. The question. 
may be one of considerable nicety, but as 
upon the grounds already stated the plaintiff 


| is clearly entitled to the relief he seeks, it ig 
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not necessury to discuss this aspect of the 
case 

The decree of the Court below, however, 
requires to be amended. It was pointed out 
that the sum of Rs. 591-2-3 for which tbe 
second defendant has been made personally 
liable to the plaintiff is erroneous and ought 
to be reduced by one-half. This is not 
contested on behalf of the respondent. The 
decree will, accordingly, be amended. Further, 
as we have already pointed out, interest was 
caiculated in the plaint upon Rs. 54,207, the 
aggregate sum mentioned in the acknow- 
ledgment, whereas it ought to have been 
calculated upon the various instalments which 
went to make ap this sum. If this alteration 
is made, the amount mentioned in the decree 
would have to be reduced by Rs. 1,703-11-0. 
_ This also will accordingly be done. Subject 
to these two variations, the decree of the 
Court below must be affirmed and this appeal 
dismissed with costs. 

Appeal Bisa, 





(Not roported yet elsewhere.) 
CALCUTTA HIGH COURT. 
MISCELLANEOUS Cryin Arrear No. 601 or 1908. 
July 23, 1509. 

Present :—-Mr. Justice Mookerjee and 
Mr Justice Vincent. 
BHUPENDRA NATH CHATTERJI— 
AUCTION-PURCHASER—-OpPositg Party— 
APEELLANT 
versus 


UPENDRA NATH GANGOPADHYA— 
PETITIONER AND ANOTHER DEOREE-ROLDER— 
AND OTHERS JUDGMENT-DEBTORS—-R&SPONDENTS. 

Owl Procedwe Code (Act XIV of 1882), s8. 244 and 
811—Pui chaser at previous morigage sale before insti- 
tution of present suit, tohether representative of judg- 
ment-debtor—His locus standı for applying for setting 
aside sale—Unregrstered trunsferee of tenant—Reco7ni- 
tion by landlord, 

When the landlord of an oconpancy holding ob- 
tains a decree against the registered tenant, an un- 
registered transferee of the tenant, into whose hands 
the holding has passed in whole or in part, 
is bound by the decree and is, therefore, 
a representative of the judgment-debtor within 
the meaning of section 244 of the Civil Pro- 
cedure Code and is entitled to apply for setting 
aside asale held under the decree. 

Aagar Als v. Asaboddin Kazi, 90. WON. 184 and 
Srimati Nisa Bibi v, Radha Kishore Maniky2, 11 
0. W. N. 812, followed. 

The appellant purchased an oconpancy holding 
at a rent sale on February 20, 1906. The re- 
spondent applied on November 13, to have it set 
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aside and alleged that he purchased itat a mortgazo 
sale on Novembtr 19,1903. Ho alleged that tho 
landlord had recognised him after the purchase 
by the appellant : 

Held, that it was not open to tho landlord at 
that stage to recognize the purchase of tho ro- 
spondent so as to prejudice the position of tho ap- 
pellant, and that if the holding was not transfor- 
able the appheation by the respondent should bo 
dismissed, and if it was transferable the sale should be 
set aside, ag it was found that it was vitiated by 
fraud. 

Appeal from the order of the second Sub- 
Judge of Jessore, dated September 5, 1908, 
reversing that of the second Munsif of Narail, 
dated April 8, 1907. 

Babu Jadu Nath Kanjilal, for the Appellant. 

Babu Bidhu Bhushan Ganguly, for the Re- 
spondents. 

Judgment.—tThis appeal, which has 
been preferred by a purchaser ata sale in 
execution of adecree for arrears of rent, is 
directed against an order ofthe Subordinate 
Judge of Jessore setting aside the sale. The 
sale which has been reversed took place an 


. the 20th February 1906. On the 13th Novem- 


ber following the present respondeift made an 
application to set aside the sale on the 
ground of fraud and irregularity. The title 
which was set up by him was based on a 
purchase at a sale-in execution of a mortgage 
decree on the 19th November 1903. The 
Court of first instance found that the pro- 
perty was not transferable and, thereforé, the 
applicant had no locus standit under sections 
944 and 311 Civil Procedure Code. 
Upon appeal the learned Subordinate Judge 
has held that as rent was received from 
the respondent by the landlord on the 
24th June 1906 he has been recognised 
asa tenant and is consequently entitled to 
maintain this application. On the merits, the 
Subordinate Judge has found that the sale is 
vitiated by fraud and has consequently re- 
versed it. 

The auction purchaser has new appealed to 
this Court. On his behalf it has been contend- 
ed, first, that the applicant has no locus stand? 
because his purchase at the mortgage salo 
took place on the 19th November 1903, that 
is, long before the rent suit was instituted, 
and that consequently he is not a representa- 
tive of the judgment-debtor and is not entitl- 
ed to make an application under section 244 
Civil Procedure Code; and secondly, that in 
no event is the applicant entitled to apply 
under sections 244 and 811 Civil Proce 
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dure Code until he establishes that the pro- 
perty in question was transferable and he 
had acquired a valid interest in it by his pur- 
chase on the 19th November 1903. 

So far as the first contention is concerned 
we are of opinion that it cannot be sustained 
in view of the decisions in Azgar Ali v. Asab- 
oddin Kazi (1) and Srimaiz Nissa Bibi v. 
Radha Kishore Manikya (2). These cases lay 
down that when the landlord of an occupancy 
holding obtains a decree against the registored 
tenant, an unregistered transferee of the 
tenant into whose hands the holding has 
passed; in whole or in part, is bound by the 
decree and is, therefore, a representative of 
the judgment-debtor within the meaning of 
section 244 of the Code. If, therefore, it is 
established that the property in question was 
transferable and that the petitioner acquired a 
valid interest therein by his purchase, he is 
on the authority of these decisions a repre- 
sentative of the judgment-debtor and is 
entitled to maintain the application under 
sections 244 and 311 Civil Procedure Code. 
The first contention advanced on behalf of 
the appellant must, therefore, be overruled. 

So far.as the second contention is concern- 
ed, we are of opinion that there is consider- 
able force init. The Court of first instance 
found that the applicant had not proved that 
the interest of the original tenant was higher 
than that of au occupancy raiyat and that he 
had failed to show that an occupancy holding 
in that part of the country was transferable 
by custom or usage. The learned Subordinate 
Judge has not displaced this finding but has 
proceeded on the ground that there was a valid 
recognition of the purchase of the respondent 
by the landlord so as to make that recognition 
binding upon the appellant. This view is 
clearly erroneous and no attempt has been 
made to support itin this Court. The alleged 
recognition took place sometime after the 
purchase by the appellant. It was clearly not 
open. to the landlord at that stage to recognise 
the purchase of the respondent in 1903 so as 
to prejudice the position ofthe appellant. It 
is necessary, therefore, to determine whether 
the respondent acquired a valid title by his 
purchase on the 19th November 1903. The 
solution of this question must depend upon 
the determination ofthe character of the 
tenancy. If it is established that the original 


o 9 0. W. N. 184. 
(2) 11 0. W. N. 312. 
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tenant was a ratyat holding aba fixed rate of 
rent, the holding is, of course, transferable. If 
on the otber hand, itis established that the 
holding was that of an occupancy or non-oc- 
cupancy ratyat or that the interest of the 
tenant was that of an under-ratyat the holding 
would not be transferable except by custom’ 
orusage. The case must, therefore, be re- 
manded for investigation of this point and 
this point only, and the Subordinate Judge 
will be at liberty to take any evidence which 
may be adduced by the parties to prove thdir 
respective allegations. If the» Subordinate 
Judge comes to the conclusion that the interest 
of the mortgagor was not transferable, the 
application must stand dismissed. On the 
other hand if he finds that the interest of the 
mortgagor was transferable the application 
is maintainable and the sale must be re- 
versed. 

The costs of this appeal will "abide the 
result. We assess the h@aring fee at two 
gold mohurs. 


Oase remanded. 
e 





(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Sgcoxp Orvis APPRAL No. 1218 or 1908. 
July 15,1909. 

Present :—-Mr. Justice Tudball. 
JAGMOQHAN SINGH AND ANOTHER— 
PrLaintTires— APPELLANTS 
versus 
SARJU MAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Pre-emption—Zamima khewat, entry in—Land Gov- 
ernment propeity at the time of entry—Entry neither 

evidence of custom nor of contract. 

An entry as to pre-emption was made by the 
Settlement Officer in samima khewatin 1884. At 
the time when this entry was made no gaminlari 
was in existence : 

Held, that the entry could noither be evideaco of 
custom. nor of contract 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 
24th of September, 1908. 

Mr. Ghulam Mujtaba (with him Mr. Sital 
Prashad Ghose), for the Appellant. 

Mr. R. Malcomson (with him Mr. Harbans 
Sahat) for the Respondents. 

Judgment.—tThis appeal arises out of 
a suit to enforce a right of pre-emption claimed 
solely on the basis of custom. The plaintiffs 
pleaded that under the custom set forth in 
the zamima khewat for 1294 fasli, (corre- 
spending to the years 1884 and 1885) they, 
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being relations and neurer co-sharers to the 
vendor, were entitled to pre-empt. They also 
contested the amount of consideration set 
forth in the sale-deed. The defence was that 
there was no custom the plaintiffs had no 
preferential right and that the amount of 
consideration as set forth in the sale-deed was 
correct. The Court of first. instance held that 
the custom was proved, the plaintiffs had 
preferential right and that the true consider- 
ation was Rs. 1,511-6-0. The defendants 
appealed to the lower appellate Court and the 
plaintiffs fited objections. The learned 
District Judge held that the entry in zamima 
khewat having been made by the Settlement 
Officer in excess of his powers as such was 
of no evidential value and this being the 
only evidence of custom on the record, the 
custom was not proved. On the question of 
consideration he” agreed with the Court of 
first instance. The plaintiffs’ objection which 
related to considdtation was not considered. 

On appeal it is urged that the entry inthe 
gamima khewat was admissible in evidenco 
anfl that it established the custom. On ex- 
amination, however, of the plaintiffs’ own 
statements as recorded in the Court of firat 
instance it is quite clear that this is one of 
those cases in which no custom of pre-emption 
could ever have arisen. The property in suit 
was originally junglebelonging to Government. 
A Forest grant was madeto certain persons for 
fixed period on the condition that they 
cleared the forest and brought the land under 
cultivation and if these conditions were 
fulfilled, Government agreed to assess the 
lands to land revenue and give them the 
rights of zamindars. At the time when this 
zamima khewat was drawn up no ganindart 
` was in existence. Therefore, there could have 
been no custom of pre-emption such as was 
alleged by them in respect of a sale by a 
co-sharer of his share in the eamindari. lt is 
then urged if there was no custom then this 
document, the samima khewat, might be 
treated as evidence of contract, which contract 
might be enforced between the parties. This 
plea must fail for two reasons. First of all 
the document itself is no evidence of any 
contract at all. In the second place even if it 
was the language ef contract there is no evi- 
dence on the record to show that vendor, or 
any of his predecessors-in-title, signed it and 
‘were parties to. i would note here that on 
the plaintiffs’ own evidence it was only in 


the year 1904 that Government revenue was 
finally assessed on this property: so that tho 
zamtndart has only recently come into exist- 
ence. In this view of the case the appeal 
must fail and it is dismissed with costs 
including fees in this Court on the higher 
scale. . 
Appeal dismissed. 





(Not reported yet eleewherc.) 
MADRAS HIGH COURT. 
Srconp Cryin AppeaL No. 672 or 1906. 
April 21, 1909. 

Present:—Sir Arnold White, Chief Justico 
and Mr. Justice Miller. 
PARAKANDYILPARKUM KISHAK- 
KAYIL URUMI KORAN AND OTHERS— 
APPELLANTS 
versus 
KILATH PUTHIYA PURAYIL AHMAD 
AND OTHERS—RESPONDENTS. 

Specific Relief Act (I ef 1877), 8. 42—Suit for dec- 
laratron—Motgage by Ka'navun of a Malabar Tai- 
wad—Sutt by members of Tarwad to declare mortgage 
not binding on them—Re-demios of the lands by 
mortgagee to Karnavan— Whether pamiji should suc 
Jor possesswn. 

Plants, members of a Malabar Tarwad, sued for 
a declaration that the Kanom deed of plamt lands 
executed by lst defendant, the Karavan, and 2nd 
defendant, the senior Anandravan of the Tarwa:l 
in favour of 8rd defendant was not binding on them 
The 3rd defendant leased the lands subsequently 19 
lst and 2nd defendants ; 8rd defendant pleaded that 
plaintiffs’ suit for declaration alone was not mam- 
tainable : 

Held, that as the mortgagore never parted with 
possession of the lands, declaration was tho only 
relief open to them to claim. 

Padammah v. Themana Amanah, 17 M. 282, followed 

Second appeal against the decree of the 
District Court of North Malabar in A. S. 
No. 467 of 1905, presented against tho 
decree of the District Munsif of Cannanore 
in O. 5. No. 470 of 1904. 

Facts.—tThe following judgment of tho 
lower appellate Court sufficiently sets 
forth the facts of this case :-— 

“ Suit to declare that a Kanom, Exhibit 
VII does not bind the Tarwad. It is 
executed by the Karnavan, Ist defendant, 
and the senior Anandravan, 2nd defendant, 
in favour of a stranger, the 3rd defendant. 
Plaintiffs are all the other members,” Tho 
land covered by Exhibit VII was leased 
to Ist and 2nd defendants by 3rd defend- 
ant by Exhibit VII, 27th June 1902. In Ex. 
hibit VIII lst defendant purports to act as 
Karnayan.”’ ° 
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“Tt is objected that the suit should be 
for possession. The District Munsif over- 
ruled the objection, para. 30 of his judgment, 
quoting Padammah v. Themana Ammah (1). 
That decision seems to have no bearing on the 
present case. In that casc the demise was 
to ajunior member of the Tarwad. In 
the present case the demise is toa Maho- 
medan stranger. Though the land has been 
ye-demised by him to the Karnavan, I 
think it remains in the constructive posses- 
sion ‘of the mortgagee. 1 think the suit 
should be for possession and the case must 
fail on this ground.” 

Plaintifis preferred this second appeal to 
the High Court. 

Mr. J. L. Rosario, for the Aprellantis. 

Mr. T. Richmond, for the lst Respondent. 

Judgment.—wWe think the learned 
Judge was wrong in giving effect to the 
objection that the plaintiffs should have 
claimed possession. It seems to us, on the 
facts, a declaration was the only relief it 
was open to them to claim. Although the 
Kanom was granted to a stranger, the Ist 
defendant, never parted with possession. 
We think the decision in Padammah v. 
Themana Ammah (1), applies. We must 
set aside the decree of the lower appellato 
Court, and send back the case to be dispos- 
ed of according tolaw. Costs will abide the 
result. 

The memorandum of objection is dismissed 
with costs. ; 

; Appeal allowel. 

(1) 17 M. 292. 





(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Sgconp Cryin APPEAL No. 228 or 1908. 
June 18, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Alston. 

ROHAN SINGH—PuatntirF—APPELLANT 
versus 
BHAO LAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Pre- emption— Vendes stranger at the date of insti- 
tution of sut becoming a co-sharer eubdsequently— 
Orucial dute is the date of instttution of suit—Date 
of decree. 

The suit land was sold on tho llth of Bep- 
tember, 1903, and the suit for pre-emption was 
prought on 10th of September, 1904. The Court 
of first instance dismissed the suit on December 
22,1904, on the ground of insufficiency of Oourt- 
feo, and this on appeal was confirmed by .the 
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District Judge on April 11, 1905. The pre-emptor 
preferred an appeal to the High Court which re- 
manded the case to be tried on merits Dming 
the pendency of the appeal in the High Court, the 
dofendant vendee, who had hitherto beon a strangor, 
became a co-sharer in the village by purchase : 

Mg, that the vendee’s becoming a co-sharor, 
under tho circumstances, did not affect the pro-emp- 
tor’s nght to succeed against him Tho date of the 
institution of the sunib was the crucial date and 
that if the pre-omptor was able at that time to 
fulfil the conditions necessary to entitle him toa 
decreo, a decree ought to be made in his favour. 
Even if the date of the decree were to be con- 
sidered as regulating the rights of the pro-emp- 
tor it must be the date on which a deoreo in 
his favour would have been made but for the 
error of the Court and not the date on which tho 
error haying been corrected the case came back to 
the Court to be dealt with on the merits. 

Ram Gopal v. Piar: Lal, 21 A. 441, distinguished ; 
Janki Prasad v Ishar Das, 21 A. 874, Bhagwan 
Daa v. Mohan Lal, 25 A. “491; Rum Hit Sing’ v. 
Narain Jias, 26 A. 889; Ghesitey v. Gobind Das, 80 
A. 467; Serh Mal v. Hukam Singh, 20 A. 100; Nasir 
Aly Khin v. Nutho Bibi, A W. N (1908), 215; Nabehan 
Bilt v. Ealeshar Rai, A. W. N. $1907), 110, referred 
to. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
12th of December, 1907. 

Mr. Sital Prashad Ghose, for the Appel- 
lant. 

Mr. B. E. O'Conor, (with him Mr. Benode 
Behari), for the Respondents. 

Judgment.—tThis appeal arises cut 
of a suit for pre-emption. The sale which 
gave rise to the alleged right took place 
on the llth of September 1903. The present 
suit was instituted on the 10th of September 
1904. The Court of first instance dismissed 
the plaintiff's suit on the 22nd of Decem- 
ber 1904 on the solo ground that the 
Court-fee paid was insufficient. The Dis- 
trict Judge confirmed this decree of the, 
Court of firat instance on 11th April 1905. 
On the 25th of March 1907 the High 
Court set aside the decrees of both the 
lower Courts holding that the Court-fee 
was sufficient and remanded the case to be 
disposed of on the merits. The only evi- 
dence of the custom of pre-emption was an 
extract from the wajzb-ul-arz which provided 
that if any co-sharer wanted to dispose 
of his share he must inthe first instance 
offer it to a co-sharer and then he might 
sell it to a stranger. For the purposes of 
this appeal we must consider that at the 
time of the sale and of the institution of 
the suit and also at the dates of the 
decrees of the Subordinate Judge ‘and the 
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District Judge mentioned above the plaintiff 
was a co-sharer and the defendant vendee 
a stranger. It, however, appears that on 
the Yth of January 1906 the defendant 
vendee became- a co-sharer in the village 
and in .the sense of the trajib-ul-arz was 
no longer a stranger. When, therefore, the 
case came back to the Subordinate Judge 
for decision on the merits the defendant 
vendee filed an amended written statement 
ig which he set forth the sale to him of 
the 7th of January 1606, and submitted that 
by virtue thereof he was not now a stranger 
and that -the plaintiff’s suit should be 
dismissed. This contention having found 
‘favour with both the Courts below the 
plaintiff comes here in second appeal. 
From the facts which we have stated it 
will appear that the plaintiff had a good 
cause of action not only at tho time of the 
sale and at tha institution of the suit but 
also at the time when decrees in his 
favour ought to have been made by the 
Court of first instance and by the Court 
of first appeal. It is contended on behalf 
of the respondents that the present case is 
concluded by the ruling in Ram Gopal v. 
Piari Lal (1). In that case, however, pro- 
ceedings for partition were pending before 
the plaintiff's suit was filed and the parti- 
tion proceedings were completed before the 
Court came to make its decree with the 
result that the plaintiff had no longer the 
status which wonld entitle him to pre- 
empt the property. The Court, therefore, 
dismissed his suit. It is necessary to point 
out that the facts of that case very materi- 
ally differed from the facts of the present 
case. The plaintiff in the case cited had, 
by virtue of the partition which bound all 
persons in the village, lost his rights ;.and 
those partition proceedings had been in- 
stituted before the pre-emption suit was 
started. In the present case the plaintiff’s 
position is just the same as it was when 
he instituted his suit. He was a co-sharer 
then and he is aco-sharer now. It is the 
defendant vendee’s position which has been 
altered. He has become a co-sharer a status 
which he did not ocoupy at the date of 
the sale, nor at the date of the institu- 
tion of the suit, nor at the date when a 
decree in favour of the plaintiff ought to 
have been made. The decision in Ram 
(1) 21 A. 441, $e) 486 oo 
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Gopal v. Picrt Lal (1), was given on tho 
14th of June 1899 and on the 15th of May 
of the same year a Full Bench of this 
Court had before it much the same question 
in the case of Janki Prasad v. Ishar Das 
(2); In that case it was held that a person 
in order to enforce a right of pre-emption 
must fulfil the conditions and the custom 
must subsist not only at the time of tho 
salo but also at the time when the suit 
is instituted. The Court, however, expressly 
declined to consider what the result would 
be where the plaintiff had fulfilled the con. 
ditions at the time of the institution of 
the suit but was unable to fulfil them at 
the date of the decree. That being so wo 
think it extremely unlikely that a Bench 
of two Judges could have intended to 
decide the question which the Full Bench 
had left undecided and in a case in which 
that question did not strictly arise. With 
the exception of the observations in the case 
of Ram Gopal y. Piari Lal (1), the decisions 
all seam to show that it has, been the 
opinioa of this Court that the date of the 
institution of the snit was the crucial dato 
and that if the plaintiff was able at that 
time to fulfil the conditions necessary to 
entitle him toa decree, a decree ought to 
be made in his favour. See the cases of 
Bhagwan Das v. Mohan Lal (3), Ram Hit 
Singh v. Narain Rai (4), Narain Stngh v. Par- 
bat Singh (5), Ghasitey v. Gobind Das (6), 
Serh Mal v. Hukam Singh (7), Nasir Ali Khan 
v. Natho Bibi (8), Nabthan Bibi v. Kaleshar 
Eai (9). Even if we assume, however, 
that the plaintiff must fulfil the conditions 
of custom or contract at the date of the 
decree the plaintiff in the present case did 
fulfil the conditions at the date on which 
a decree in his favour ought to have been 
made, namely, on the 22nd December 1904 
and he continued to fulfil the conditions 
when the case came before the Court of 
first appeal. We think that it would bo 
contrary to all justice to hold that because 
the Court of first instance and the Court 
of first appeal made an erroneous decision, 
the’ plaintiff should be denied a decree, 
which, it must be admitted for the pur- 
poses of this appeal, he was entitled to. 


2) 21 A. 874, 5) 23 A. 247, 

a 25 A. 421. 6) 30 A. 467. 

4) 26 A. 389. (7) 20 A. 100. 

8) A. W. N. 1906 p. 218. 4 
(9) A. W. N. 1907 p. 110. 
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The learned counsel on behalf of the re- 
spondents has been obliged to admit that 
if the Subordinate Judgeon the 22nd De- 
cember 1904 had made a decree in the 
plaintiff's favour no subsequent purchase 
of a share in the village by the defend- 
ant vendee ceuld have interfered with the 
plaintiff’s rights. We think that even if 
the date of the decree were to be consider- 
ed as regulating the rights of the plaintiff 
pre-emptor it must be the date on which a 
decree ın the plaintiff's favour would have 
been made but for the error of the Court 
and notthe date on which the error having 
been corrected the case came back to the 
Court to be dealt with on the merits. 
Under the circumstances of the case we 
think it unnecessary to express an opinion 
as to what would have been the result if 
the plaintiff had lost his right of pre- 
emption by not fulfilling the condition after 
the institution of the suit and before the 
case came back to the Court for disposal 
in the ordinary course. We allow the ap- 
peal, set aside the decrees of both the 
Courts below and remand the case to the 
first Court through the lower appellate 
Court with directions to re-admit ıb to its 
original number in the register and to dis- 
pose of it on the merits. The appellant will 
have his costs in this Court including fees on 
the higher scale: Other costs will abide the 
result. 
Appeal allowed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Frest Orv APPEAL No. 44 or 1908. 
July 10, 1909. 

Present :—Sir George Knox, Kr., Acting 
Chief Justice and Mr. Justice Griffin. 
NAURANG LAL—Dsrenpant—APPELLANT 
versus 
PARTAP AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Morty7g3—Equtly of redemption sold by mortgagor— 
Further charge created by mortgugor after sule of 
equity of redemption—Purchaser of equity of redemp- 
tion not liable to puy such charge. 

A executed a mortgage in favour of B on 8th 
March, 1892. A subsequently sold the equity of re- 
demption of the greater pait of the mortgaged 
-property to O. Subsequent tothe sale A made 
4 further charge on the mortgaged property in 
fpvour of B and covenanted to pay this sum along 
with the original mortgage : l 
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Zfeld, that a mortgagor who had sold tho equity 
of redemption in property mortgaged could not 
afterwards chargo such property with a further 
debt so as to render the purchaser of the cquty 
of redemptipn lable to pay such debt beforo ho 
could redeem Bhaguan Das v. Sham Dus, A. W. N. 
(1901)5. 121, followed. 

First appeal from the decision of the Ad- 
ditional Judge of Meerut, dated the 4th of 
February, 1902. 

Mr. M L. Agarwala (with him Mr Govind 
Prashad, forthe Appellant. 

Mr: Satish Ohandra Banerji, for the Respond- 
ents. x i 

Judgment.—This appeal arises out 
of a suit for redemption of & mortgage 
executed on tho 13th May 1887 by tho; 
defendant No. 2 in favour of defendant 
No. 1. On the 8th March 1892, defendant 
No. 4 sold the equity of redemption of tho 
greater part of the mortgaged properties to 
the plaintiff. 

The defendant No.1 camtested the suit 
on the ground that the plaintiffs were 
bound to pay off a further mortgage of the 
property created by a bond of the 28th Ja»u- 
ary 1693. 

This, bond purported to make a further 
sum of Rs. 600 chargeable in the mort- 
gaged property andthe mortgagor covenant- 
ed to pay off this sum along with the original 
mortgage money. The Court below has 
found that of this Rs. 600, only Rs. 150 were 
proved. to have been paid to the mortgagor 
and held that the plaintiffs should pay 
that amount in addition to the original 
mortgage money. 

The defendant mortgagee appeals and 
contends that heis entitled to the Rs. 450 
disallowed by the Court below. The plain- 
tiffs also file objections under section 561 
ofthe Code of Civil Procedure Act 
No. XIV of 1882, to.the effect that they 
were not bound to pay the additional sum 
of Its. 160. 

As to the defendant mortgagee’s appeal 
it is sufficient to say that we have gone 
through the evidence on the record and 
have satisfied ourselves that iho finding of 
the Court below as to the sum of Rs. 450 is 
correct. : 

As to the objections ‘filed by the re- 
spondent, it appears to us that the rul- 
ing of a Division Bench of this Court 
reported in Bhagwan Dos v. Sham Das 


(1), is conclusive in respondents’ favonr. 
(1) A. W. N. (1901) p. 921. ; ; 
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It was then held that a mortgagor who 
has sold the equity of redemption in pro- 
perty mortgaged by him cannot after- 
wards charge such property with a further debt 
so as to render the purchaser of the equity 
of redemption both to pay such debt before 
he can redeem. 
. The result is that the appeal is dismissed 
and the objections are allowed. 
The decree of the Court below is 
“ mddified so far that the plaintiffs’ claim for 
redemption is decreed on payment of the 
mortgage money, Rs. 1,400. Plaintiffs will 
get their costs throughout from defendant. 
The decree of the Court below is otherwise 
confirmed. 
Appeal dismissed. 


(Not reported yet elsewhore.) 


BOMBAY HIGH COURT. 
Cvit Revisrox No. 66 or 1902. 
Be July 1, 1909. 
. Present — Mr. Chandavarkar, Acting C. J., 
ana Mr. Justice Heaton. 
BALDEV TRIBHUVANDAS GUJARATI 
— Derenpant—A PPLICANT 
E versa 
BALDEVDAS DWARKADAS—PrarniiFF 
—~OPPONENT. 
_ Defendant summoned as witnesa for p'aintif— 
Failure of defendunt to appear—Court directing ex 
parte procredings agasnst defendant—Illegal procedure 
— Objectionable practice. 4 

Tho plaintiff having required the defendant to 
appcor ag his witness, the Court directed him to 
appear accordingly. On the date fiacd for his ap- 
pearance his pleader represented to tho Court that 
he (defendant) was ill The caso was adjourned 
to another dato for the defendant’s appearance. On 
that date again he failed to appear on the ground 
of illness, but his pleader was present. The Court 
ordered the case to proceed ex parte against him: 

dlld, that there is no law which warranted tho 
Court’s order merely on tho ground of failure of 
the dofendant to appear under the circumstances 
of the case. The defendant, being present by his 
pleader, was entitled to have his defence heard. 

The practice of tho plaintiff summoning the de- 
fendant as his witness and tice versa is objection- 
able and ought not to be countenanced by the 
Courts on any account. 

Applicationagainst the decisionof V.V.Tilak, 
Esquire, Judge of the Small Cause Court, 
Poona, in Suit No. 2656 of 1908. 

Mr. O. A. Rele, for the Applicant. 

Mr. Ohoksi of the firm of Messrs. Sankalia 
& Choksi, for the Opponent, 
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Judgment. 

Chandavarkar, Acting C. J.—The learned 
Judge of the Small Causes Court heard 
this suit as ex parte, because the de- 
fendant did not appear on the J5th 
December 1908. It is trme that.the defendant 
had been ordered on the 24th of November 
1908 to appear on the 91h of December 1908. 
On that date, however, his pleader represented 
to the Court that he was ill and so the case 
was adjourned for the defendant’s appearance 
to the 15th of December 1908. On that date 
again the defendant failed to appear on the 
ground of illness, and the Court declined to 
grant any further adjournment, holding -that 
as he had failed to attend or to satisfy the 
Court that he was prevented by sufficient 
cause from attending, the suit should be 
heard ex parte, But there is no law which 
warranted this Order merely on the ground 
of failure of the defendant to appear under 
the circumstances above-mentioned. From the 
beginning the defendant had appeared by 
his pleader on all the days on which the case 
had been takenup. The summons served upon 
him was to appear either by himself or by 
lis pleader, and his pleader was present on 
the 9th December 1908. Of conrse,the Court 
could have taken steps to secure the personal 
attendance of the defendant under section 66 
of Act XTV of 1882, then in force. Dut it was 
not under that section that the defendant was 
asked to appear. All that was done was that 
the plaintiff having required the defendant to 
appear as his witness, the Court directed that 
the defendant should appear. 

Now in the frst instance the practice of 
the plaintiff summoning the defendant as his 
witness and vfce versa has been condemned 
very frequently by this Court and has been 
recently* condemned by their Lordships of 
the Privy Council who have pointed out that 
the practice oughtnot to be countenanced on 
any account. 

But apart from that irregularity there is 
no section of the Civil Procedure Code which 
justified the learned Judge of the Small 
Cause Court in treating this suit as ex parte. 

The rule must be made absolute and the 
case sent back to the Small Cause Court for 
disposal according to law. 

* Reference appears to be to the caso of Kishori » 
Lal y. Chunns Lal, See l Ind. Cas 128; 6 M. L. T. 
68,90. L. J, 172 ; 18 0, W. N. 370; 11 Bom L. B.° 
196; 314.116; 19M. L. J. 186. Ka. 
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Heaton, J—I agree that this rule 
must ‘be mado absolute. I observe that the 
Judge who made the Order has not passed it 
on (or supported it by) reference to any 
section in the Civil Procedure Code. No 
section in that Code has been pointed out 
which could possibly justify the Order. And 
for my own part 1 do not know of the 
existence of any section which would so 
justify it. 

The defendant was present by pleader and 
he was entitled to have his defence heard. 
This is plain, if it needs to be made plain, 
from reference to the provisions of section 
117 which do apply to the Small Cause 
Courts as well asto ordinary Courts. As the 
pleader was there and there was the obliga- 
tion on the Judge of ascertaining what the 
defence was, it seems to me that to treat the 
suit and decide it as ex parte was a very grave 
disregard of the provisions of the law. 

Rule made absolute. 





“(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Execution First Oivi Appran No. 96 oF 
1919. 

July 29, 1909. 

Present :—Mr. Justice Banerji and 

; Mr. Justice Tudball. 
ARDESHIRJI FRAMJI AND ANOTHER— 
J ODQ@MENT-DEBTOR— APPELLANTS 
versus 
Babu KALYAN DAS—DECREE-HOLDER— 
RESPONDENT. 

Cwil Procedure Code (Act Vif 1908), ss. 47, 96, 
104 (h), 186 (2)—ZJteturning from such t:tbunal— 
Judgmexrt-debtor— Exemption Jiom arrest—Order for 
airest wm execution of decree—Appealable, 

The appellants who aro residents of Bombay, went 
to Benares to attend a case m the Court of the 
Subordinate Judge of Benares. They put up ata 
Dak bungalow, attended the Court on the 27th of 
March, 1909, and after tho work was finished, they 


returned to the Dak bungalow and thence proceeded - 


to the Railway Station. They took tickets for 
Allahabad, and when they were actually seated in 
the train, they wore arrested in execution of a dec- 
ree. Held, that under the circumstances it could not be 
held that at the time of arrest they were return- 
ing from a tribunal within the meaning of section 
185 of Act V of 1808. Wooma Oharax Dhole v Terl, 
14 B. L. R. App. 13, referred to, In the natter of tita 
Buw Savuntharam, 4 M. 317, disapproved. 
An order made under section 47 of the Code 
being an order for the oxecution of a decree, 18 
*a deoreo, and is appealable under section 86 of the 
Act. The exception in clause (h) of section 104 of 
“the Code is entered therein, because provision 18 
made elsewhere for an appoal from an order of 
arrest in the execution of a decree, fection 104 
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only relates to appeals from ordera which do not 
amount to decrees. 


Execution first appeal from the decision 
of the Subordinate Judge of Benares, dated - 
the 29th of March, 1909. 


Mr. Satish Ohandra Banerji (with him Mr. 
Satya Chandra Mukerji), for the Appellants. — 


Mr. Tej Bahadur Sapru (with him Mr. 
Iswar Saran), for the Respondent. 


Judgment.—tThis appeal arises out 
of proceedings relating to the execution of a” 
decree. The facts are briefly as follows. The 
respondent obtaimed an ex parte decree against 
the appellants on the 8th of January 1909. 
The appellants applied to the:Court to set 
aside the ex parte decree and to rehear the 
case. This matter came up for decision on 
the 27th of March 1909., The appellants 
it appears are residents-of Bombay. The 
suit was in the Court of the Subordinate 
Judge of Benares. Apparently for the pur- 
pose of looking after their case the appel- 
lants proceeded to Benares and there put up 
at a Dak bungalow. They attended Curt 
on the 27th of March, the case was heard 
and their application was dismissed. They 
left the Court, returned to the Dak bungalow 
and thence proceeded to the Railway Sta- 
tion. In the meantime the decree-holder had 
applied for execution of the decree and for the 
arrest of his judgment-debtors. Warrants 
were issned and the appellants were arrested 
when actually seated in the train. They had, 
it appears, taken tickets for Allahabad, at 
least that is the finding of the Court below 
on the evidence before it. The appellanta 
claimed the privilege granted by section 185 
of Act No. V of 1908; they -pleaded that 
they were exempt from arrest on the ground 
that they were returning from the Court to 
their home. This plea was disallowed by the 
lower Court. Hence the present appeal. 

A preliminary objection was taken by the 
learned Advocate for the respondent that no 
appeal lies. He relies upon section 104 
(h), Civil Procedure Code, Act 
V of 1908, and urges that though an order 
directing the arrest or detention of 
any person is appealable {under that 
section the clause specially exempts the 
case where such arrest or detention is in 
execution of a decree and, therefore, no appeal 
lies. The reason of the exception in thig 
clause is obvious. An order for arrest and 
detention made in execution of a decree is an 
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order made under section 47 of the: Code, 
being an order for the execution of the decree. 
Such an order is a decree which is appealable, 
under section 96 of the Code. It is obvious, 
therefore, that the exception in clause (A) is 
entered therein because provision is made 
elsewhere for an appeal from an order of 
arrest in the execution of a decree. Section 
104 only relates to appeals from orders, 
which do not amount toa decree. We, there- 
fote, overrule the preliminary objection. 
Coming to the appeal itself the learned 
Advocate for, the appollants urges that his 
clients are entitled to the privilege granted 
by section 135 of the Code, because they had 
come from their home in Bombay to attend 
the tribunal in which their case was pending 
and that at the time of their arrest they were 
returning , home” from such tribunal. He 
quotes the ruling reported in In the matter of 
Siva Bux Savunthaam (1). In that case a 
native of Patna went to Madras on the 24th 
of October on account of a suit then pending 
in which he was plaintiff. The case was 
ajourned on the 27th October for seven weeks. 
He remained in Madras on account of the 
suit and was arrested on the 10th of Novem- 
bər. Kernan, J., held that under these 
circumstances the defendant was within the 
principle of privilege as a suitor and dis- 
charged him from the arrest. In our opinion 
this was too great an extension of the scope 
of the privilege. The principle on which it 
is founded is that freedom from the fear of 
arrest encourages willing attendance and thus 
tends to the advancement of justice. In our 
opinion the decision of Kernan, J., is not one 
which would be warranted by the language 
of section 135. It is difficult to conceive that 
in that case the plaintiff was either going to, 
attending or returning from any tribunal at 
the time of his arrest. That ruling also seems 
to be inconsistent with the decision of Phear, 
J. in the case of Wooma Oharan Dhole v. Teil 
(2). In that case a person having 
been summoned to Calcutta as a witness in 
a certain case, reached Calcutta before the 
case came on and while there he was arrested 
in execution of a decree. At the time of his 
arrest he was as a matter of fact actually 
returning from the Court by a round about 
way to his place of residence in Calcutta, he 


having gone to the Court somewhat unne- 
G) 4 M. 817. . 
(2) 14 B. L R. App. 18. 
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cessarily to find out about the case. It was 
held that he did not come within the privi- 


“lege. In the present case the appellants had 


left the Court and had returned to the place 
where they were staying in Benares; they 
had then left that place and svere actually 
on their way to Allahabad which is not their 
home. In these circumstances we cannot hold 
that they at the time of arrest were returning 
from a tribunal within the meaning of 
section 135. In this view the appeal fails and 
we dismiss it with costs. 

In view of the fact that the order of the 
lower Court rejecting the appellants’ appli- 
cation to have the ex parte decree set aside 
has been reversed by this Court on appeal 
and the case has been remanded for decision 
on the merits after taking evidence, we think 
the lower Court would exercise a wise 
discretion if it stayed execution of the decree 
pending the disposal -of their application. 

Appeal dismissed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
MISCELLANEOUS Crvit APPEAL No. 523 or 1908. 
July 23, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

KHOSAL CHANDRA ROY CHOW- 
DHURY AND OTHERS—DECRRE-HOLDERS— 

- APPRLLANTS 
; versus 
UKILADDI AND OTHRRS— -JUDGMENT-DRBTORS—- 
RESPONDENTS. 

Ewecu'ion of decree—Question of limitation when not 
decided —Subsequent adjudicition lau ful—Civil Proce- 
dure Code (Act XIV of 1892), 4. 248—lIssue of notice— 
No adpudication'that applaration not bas red—Decision 
atene silage canmt be questioned subsequently—Res 
judicata—Gene?al principles of law. 

Where the question, whether the cxecution of ao 
decree is barred by limitation, is not decided, because 
the parties do not appear, there is no bar to the ad- 
judication of the objection when actually raised at a 
later stage of the proceedings. 7 

Bholanath Dass v. Profulla Nath Kundu Ohowdhry 
28 0. 122, Hira Lat Bose v. Dwija Charan Bore, 
3 0. L. J. 240; 10 O. W. N. 209, and 
Tileshar Rasy Parbats, 15 A. 198, followed. 

The mere issue of a notice under section 248, 
Civil Procedure Code, 1852, not followed by any 
order for execution or by any act of the Court 
such as attachment of property in furtherance of» 
execution, cannot be construed as an adjudication 
by the Court that the apphcation 18 not barred? 
by limitation. 
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Where a previous application for execution had 
‘been refused on the ground that it was barred 
by limitation, no subsequent application can be en- 
tertained for execution of the decree. 

A decision at one stage of execution proceedings 
cannot be questioned at a later tage, not because 
it ia res judicata under section 18, Civil Procedure 
‘Code, 1882, but upon general principles of law. 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 O. 
51 (P. 0^; IL 0. L R. 118, 8 I. A. 128 ; Ram Kripal v. 
Rup Knari, 111, A 87; 6 A. 269 Beni Ram v. Nanhu 
Mal, 11 I. A-181, 7 A 102; Dhontal Stngh v. 
Phahkar Singh, 15 A. 84 (E. B.) at p. 98, followed. 

Delhi and London Bank Limited v. Orchard, 8 C. 47, 
41. A 127, explained. 

Thivsosouondaiy Dawee v. Jugobundhoo Putt, 6 O. 
203, 70. L. J. 61, referred to. 

A decree was passed on November 28, 1899, The 
first application for execution was made on July 6, 
1901, and process fees wore paid on July 26. 
The application was subsequently dismissed. A 
second application was filed on July 25, 1604, which 
was rejected as time-barred on August 9, 1-04. 
On July 28, 1605 a third application was made and 
notices were served on the jndgment-debtor, but it 
waa dismissed for default on March 28, 1905. The 
fourth application was made on December 20, 1907: 
Held, thatthis appleation was barred. 

Appeal from the order of the District 
Judge of Backerganj. dated May 23, 1908, re- 
versing that of the First Munsif of Perozepur, 
dated May 13, 1908. 

Babu Harendra Narayan Mitter, for the 
«Appellants. 

Baba C.Aandra Kanto 
sponcents. 

Judgment.—tThe substantial question 
of law which calls for decision in this 
appeal is whether an application made on 
the 20th December 1907 for execution of a 
decree obtained by the appellants on the 
‘28th November 1899 is barred by limitation. 
The Court of first instance held that the 
application was not barred because succes- 
sive applications for execution had been made 
within three years from the date when an 
application had been made to the proper 
Court to take a step-in-aid of execution of 
the decree. The District Judge on appeal 
has held that as a previous application for 
execution had been refused on the ground 
that it was barred by limitation, no sub- 
sequent application could be entertained. 
The first application for execution was made 
on the 6th July 1901 and process fees were 
paid on the 26th July following. The 
application, however, was not presented and 

. was subsequently dismissed. On the 25th 
TY 1904 a second application for execu- 
tion was filed. On this the Court recorded 
the following order on the lst August 1904 : 


Ghose, for the Re- 
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“the pleader to show why this application 
should not be rejected as time-barred by 
limitation.” On the 9th August following 
the Court rejected the application for exe- 
cation by the following order, “the pleader 
cannot state how it is not time-barred, 
On the face of it, it is time-barred and is reject- 
ed.” No appeal was preferred against this 
order. Buton the 28th January 1905 a third 
application for execution was filed. Notices 
were served on the judgment-debtors ; he e 
application was, however, dismissed for 
default on the 28th “March. 1905. On 
the 20th December 1907, the ‘decree-holder 
filed fotrth application for execution and com- 
menced the proceedings which have culminated 
in this appeal. 

On behalf of the appellants, the. order 
of the Court below has been assailed sub- 
stantially on two grounds, namely, first, 
that as notices were iss&ed on the applica- 
tion of the 28th January 1905 and no ob- 
jection to execution was taken on behalf 
of the judgment-debtors, it is not open to 
them in the present proceedings to plead 
that a previous application for execution 
was barred by limitation ; and secondly, 
that the order of the 9th August 1904 was 
not an adjudication upon the question of 
limitation and it is still open to the decree- 
holders to show that execution haa at no 
stage been barred by limitation. In our 
opinion each of these contentions is unsustain- 
able and must be overruled. 

As regards the first ground taken on 
behalf of the appellants reliance has been 
placed upon the decision of the Judicial Com- 
mittee in Mungul Pershad Dichit v. Grija Kant 
Lahiri (1). That case is an authority for the 
proposition that although a decree may 
really be barred at the date of some order 
made for its execution, such order though 
erroneously made. is, unless set aside in 
due course of law, final and binding upon 
the parties in all subsequent stages of the 
proceedings. This principle has obviously 
no application to the circumstances under 
which the order of the 28th March 1905 
was made. Itis clear that no order for ex- 
ecution was made in the course of the proceed- 
ings taken on the basis of the second applica- 
tion for execution. Nothing was done beyond 
the issue of notices under section 248 of 
the Code of Civil Procedure requiring the 

(1)8L4123; 80.51; 110, L. BR 113, ~~ 
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judgment-debtors to show cause why the 
dećree should not be executed against them. 
After service of notices the execution pro- 
ceedings were dismissed for default of 
the decree-holders. There was no adjudica- 
tion by the Court directly or indirectly 
that the decree-holders were entitled to 
proceed with execution. The present case 
is in our opinion, governed by the principle 
laid down by this Court in Bholanath Dass v. 
Profulla Nath Kundu Chowdhry (2) and 
Hira Lal Bose v. Dwija Charan 
Bose (3). These cases affirm the doctrine 
that where the question, whether execution 
of the decree ig barred by limitation, is 
not decided because the parties do not 
appear, there is obviously no bar to the 
adjudication of the objection when actually 
raised at a later stage of the proceedings. 
It is manifest thmt here tho question of 
limitation cannot be said .to have been 
decided even by implication when the third 
application for execution was dismissed for 
default on the 28th March1905. The mere 
issue of a notice under section 248, C. P. O., 
not followed by any order for execution 
or by any act of the Court such as attach- 
ment of property in furtherance of execu- 
tion, cannot be construed as an adjudication 
by the Court that the application is not 
barred by limitation and is maintainable 
under the law. Some reliance was placed 
by the learned vakil for the appellants 
upon the cases of Dkonkal Singh v. Phakkar 
Singh (4) and Tileshar Rat v. Parbati (5). 
But the principles deducible from these 
cases do not in any way support his con- 
tention. The first case merely shows that 
the issue of a notice under section 248 gives 
afresh starting point for limitation whether 
such notice is issued on a valid or on an 
invalid application for execution. The 
second decision shows that when there has 
been no judicial determination of the ques- 
tion, whether an application for execution 
is barred by limitation, it is competent 
to the Court to entertain and allow the 
objection at a subsequent stago. We must 
consequently hold that the order of the 
28th March 1905 does not in any way 
affect the decision of the question of limit- 


ation raised in the resent proceedings. 
(2) 28 0. 122. F ? a 
(3) 80. L. J. 240; 10 C. W. N. 209. 
(4) 15 A. 84, 
(5) 16 A. 198, 
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The first ground taken on behalf of 
appellants cannot, therefore, be sustained. 

In support of the second ground taken 
on behalf of the appellants it is contended 
that the order of the 9th August 1904 by 
which the second application for execution 
was rejected as time-barred was not an 
adjudication so as to bar a subsequent 
determination of the same question. In 
support of this position reliance was placed 
on the decision of the Judicial Committee 
in the case of The Delhi and London Bank, 
Timiied v. Orchard (6), which it was argued 
was an authority for the broad proposition that 
an order refusing an application to execute 
a decree is not an adjudication within the 
rule of res judicata or within section 2 of 
Act VIII of 1859. After a careful examina- 
tion of the judgment delivered by Sir Barnes 
Peacock in that case, we are of opinion 
that the contention of the appellants is not 
well-founded. No doubt if we ignore the 
statutory rule for the interpretation of 
judgments that every judgment must bo 
read as applicable to the facts proved or 
assumed to be proved and governed and 
qualified by the particular facts of the 
case, we may hold that the Judicial Committeo 
intended to lay down a general rule irrespec- 
tive of the nature of the order by which execu- 
tion had been refused in the case before them. 
Such a mode of interpretation, however, 
would be manifestly erroneous. As was 
pointed out hy Mr. Justice Melvill with the 
concurrence of Westropp, C. J. in the case of 
Manjnuath Badrabhat v. Venkatesh Covind 
Shanbhog (7), the onus in the case before the 
Judicial Committee which is set out in the 
judgmment of Sir Barnes Peacock was very 
peculiar in its terms. It didnot decide that the 
application was barred by limitation. It was 
simply to the effect that as the sanction of the 
Commissioner which was required under a 
local law had not been received the applica- 
tion for execution must be sent to tho 
record-room. This conld not be treated ng 
an adjudication that the application wns 
time-barred. This explains why the Judicial 
Committee held that the order relied 
upon asa bar was not an adjudication. We 
may addthat from the report of the case in 
Indian appeals it is fairly clear that Sir 
Barnes Peacock intended to limit the decision 


(6) 80 47; 41. A. 127. 
(7) 6 B. 54, 
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‘to the question whether the 


‘the counsel for the respondent. 
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doctrine of 
res judicata applied to cases in execution ; 
this is obvious from the observation made 
by him in the course of the argument of 
The wider 
question whether upon general principles of 


law, an order. made in the course of exe- 


cution proceedings ought to be allowed to 
be re-opened at any subsequent stage of the 
proceedings, does not ‘appear to have been 
raised before the Judicial Committee. This 
explains the guarded statement that the 
order relied upon as a bar was not an 
adjudication within the rule of res judicata 
or within section 2 of Act VIII of 1859. If 
this view were not taken of the true 
effect of the decision of the Judicial Com- 
mittee in Delhi and London Bank v. Orchard 
(6), we should be driven to the conclusion 
that it is inconsistent with at least three 
subsequent decisions of the Judicial Com- 
mittee, namely, Mungal Pershad Dichit v. 
Grija Kant Lahiri, (1), Ram Kirpal v. Rup 
Kuari (8) and Beni Rum v. Nanhu Mal (9), 
it is worthy of note that the judgment in 
the first and second of these cases was 
delivered by Sir Barnes Peacock, who was 
nlso a party tothe judgment in the third 
ease. These cases affirm the doctrine that 
a decision at one stage of execution pro- 
ceedings cannot be questioned at a later 
stage of the proceedings, not because it is 
ros judicata under section 13, ©. P. ©. but 
upon general principles of law, for if it 
were not binding thero would be no end 
to litigation. We are, therefore, not prepar- 
ed to interpret the decision of the Judicial 
Committes in Delhi and London Bank v. 
Orchard (b), as laying down any general 
principle of law inconsistent with the prin- 
ciple enunciated in the three subsequent 
decisions to which reference has been made, 
and this view, we may add, has been taken 
by a Full Bench of the Allahabad High Court 
in the case of Dhonkal Singh v. Phakkar 
Singh (4). Our attention was invited to the 
decision of this Court in Hurrosoondary 
Dassee v.Jugobundhoo Dutt (10) in which it 
appears to have been held upon the authority 
of The Delhi and London Bank, Limited v. 
Orchard (6), that the refusal of an application 
to execute a decree is nota bar to a second 


* application for execution of the same decree, 


(8) 11 T. A. 37 ; 6 A, 269 
(9) ILI. A. 181 , 7 A. 102, 
(10) 6 0. 208, 
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inasmuch as the first order of refusal 
is not an adjudication within the rule of 
res judicata. The terms of the previous 
order are not set out in the judgment 
and we are not in a position to say whether 
it amounted to an adjudication that the 
application was barred by limitation. But 
if the learned Judges intended to lay down 
any rule of general application, the deci- 
sion is inconsistent with the principle, 
laid down by the Judicial Committee in the 
three cases we have mentioned and cannot 
consequently be treated as binding upon this 
Court. ‘In fact it was treated as not so binding 
in the case of Bandey Karim v. Romesh Ohunder 
Bundopadhya (11). If the matter is examined 
as one of principle apart from authorities, 
there can, in our opinion, be no questionas to 
the answer which ought to be” given to 
the contention of thg appellants. To 
determine whether the order of the 9th 
August 1904 was an adjudication, one test 
is useful. Was it an order made under 
section 244, O. P. ©., and could an appeal 
have been preferred against it by the 
decree-holdersP If an appeal had been 
preferred could the judgment-debtors suc- 
cessfully contend that there was no adjudica- 
tion by the Court of first instance to be 
reviewed by the Court of Appeal? The 
auswer must be in the negative, for the 
order" effectively debarred the decree-hold- 
ere from reaping the frnits of their decree. 
It is difficult to appreciate how it can be 
seriously contended that the order was not 
an adjudication determining the rights of 
the decree-holders to execute the decree. 
We must hold that the second ground 
upon which the order cf the District 
Judge is sought to be assailed cannot be 
maintained. 

The result, herefore, is that the order of 
the Court of Appeal below must be affirmed 
and this appeal dismissed with costs. 

We assess the hearing fee at two gold . 
mohurs. 

Appeal dismissed. 

(11) 9 0. 65 ; 11 C. L R. 146 
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GANPAT V. TRIMBAK. 
(s. c. 5 N. L. R. 97.) 
NAGPUR JUDICIAL COMMISSIONER’S 
` COURT. 
Miscantangous Cryin Appear No. 50 or 1908. 
April 15, 1909. 
Present :—Mr. Skinner, A. J. O 
GANPAT—TD erenpant—A PPELLANT 
VETSUE 


TRIMBAK—P tarntive—ResponDenr. 

TIumitation— Bust to set aside surrender by occupancy 

t&hant—Laadlord and trnini—Sale of lerart ight to 
sole landlord 18 surrender—Possession as landlord and 
not at vendee—Central Provinces Tenancy Act, 8. 94— 
“ Ejected, meaning of—Iamita‘ton Act (XT af 1877), 
ach. Il, arts. 44, 91. . 
, A so-called sale of a tenant-right by the tenant to a 
landlord possessing the whole proprietary right is m 
facta surrender. Oonsequently the landlord in taking 
possession in accordance with a surrender takes 
possession as landlord and not as tenant’s vondec 

Br dhu hand v.” Kashiram, 9 O. P. L R 122; 
Triuochin y Lachman, 14C P L. B. 29, followed. 

Abhoy Churn Mookgijee v. Shaik Titu, 20 W. N. 175, 
Bro o Kishore Mahapatra v, Saraswati Dassi, GO. W. N. 
833, Gopal Chunder Mandal v. Bhoobun Mohan Chatter- 
jee, 80 C. 586, distinguished 

‘The word ‘ ejected’, m section 94 ofthe Central Pro- 
vinces Tenancy Act, implies some degree of force or 
violence and is not applicable to a case in which pos- 
sossion was admittedly taken with the consent of the 
tenant, though that consent is said to have boen 
obtained by fraud, and the transaction to be, therefore, 
voidable 

Consequently a suit to avoid a surrender by an 
occupancy tenant on the ground of fraud is governed 
by articles 44 and 91 of the Limitation Act and not by 
the provisions of section 94 of the Tonancy Act 

Appeal against the decree of District Judge, 
Nagpur, reversing the decree of Subordinate 
Jadge, Nagpur, dated the 15th May, 1908. 

Mr. F. W. Dillon, for the Appellant. 

Messrs. J. Mittra and S. O. D. Ohaudhari, 
for the Respondent. 

Judgment. —the plaintiff-respondent 
is suing to recover possession of an occu- 
pancy holding sold to the defendant-appellant 
dnring his minority by his mother and 
grandmother acting as his guardians, in the 
year 1897. The defendant is sole malguzar 
of the village in which the land is situated, 
and the plaintiff claims to be entitled to 
have his guardians’ act set aside on the 
ground of fraud. The first Court dismissed 
the suit as time-barred, but the lower ap- 
pellate Court remanded it for trial on the 
merits, and the question raised by this ap- 
peal is whether the special provisions of 
section 94 ofthe Tenancy Act apply to the 
case, when the suit is admittedly time-barred, 
or the ordinary law, under which it is ad- 
mittedly in time under articles 44 and 91 
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read with section 7 of the Limitation Act, 
the suit havirig’been filed within three years 
of the plaintiff's attaining his majority. 

The lower appellate Court has held on 
the strength of the rulings qf the Calcutta 
High Court on the corresponding provisions 
of the Bengal Tenancy Act in Abhoy Chain 
Mookerjee v. Shaik Titu (1) and Brojo Kishore 
Mahapatra v. Saraswati Dassi (2) that the 
special rale of limitation only applies if the 
Jandlord has taken possession as such, and 
has further held that as the transfer in this 
case purported to be a sale, the andlor? 
did not take as such, but as the tenant's 
vendee. In arriving at this conclusion the 
learned District Judge does not seem to liave 
considered the judgment of this Court in 
Bridhichand v. Kashiram (3), and has also, 
I think, not sufficiently appreciated the im- 
portance of the fact that the defendant in 
this case is sole landlord. In the cases of 
sub-lease or mortgage of a holding to the 
landlord cited by the learned District Judge, 
there is a clear intention of keeping the 
tenancy alive. And so there would be in 
the hypothetical case of the landlord’s tak- 
ing as heir of the tenant. And in the Bengal 
cases the landlord seems to have been only 
a sharer in the proprietary right, and as 
such specially empowered by the Bengal 
Tenancy Act to acquire tenant-right. A 
similar result has been attained in these pro- 
vinces by judicial decisions, and it is not 
clear to me that there is any real conflict 
between the decisions of the Calcutta High 
Court and of this Court, or that the learned 
Judges of that Court meant anything moro 
than this when in Gopal Chunder Mandal v. 
Bhoobun Mohun Chatterjee (4) they held in 
dealing with a question of mesne profits that 
one of the parties before them was * Iand- 
lord and tenant combined,’ and as such en- 
titled to cultivating profits. If, howevor, 
there is any conflict, I would concur with 
my learned predecessor Batten, A.J. O. (in 
Gokuldhur v. Thakur Vishwanath Singh—Firet 
Appeal No.’ 82 of 1907), and follow the 
ruling of Ismay, J. ©., in Bridhichand v 
Kashiram (3) that a so-called sale of a 
tenant-right by the tenant to a landlord 
possessing the whole proprietary right is in 
fact a surrender. This view was re-affirmed’ 
by the same learned Judicial Commissioner 


1) 2 0. W. N. 176. IN 9 0. P. L. R. 122 
eo. W. N. 333. 4) 30 C. 536. 


7; INDIAN OASES. 


TEK CHAND v. TULAI. 


in Trilochan v. Lachman (5), and has not 
been disputed by the respondent’s learned 
counsel before me. It follows that the ap- 
pellant in taking possession in accordance 
with a surrender by the -tenant’s guardians 
took possession as landlord. 

But the decree appealed against is sup- 
ported before me on another ground, viz., 
that the word ‘ ejected’ in section 94 of the 
Central Provinces Tenancy Act implies some 
degree of force or violence, and is not appli- 
cable to a case in whith possession was ad- 
mittedly taken with the consent of the 
plaintiff's guardians, though that consent is 
said to have been obtained by frand, and 
the transaction to be, therefore, voidable. 
And this contention appears to me to be 
sound. The word‘ ejected’ is derived from 
the Latin ‘ ejectus,’ which means ‘ thrown 
out’, and the verb ‘to eject’ is defined in the 
Student's English Dictionary as meaning 
“to throw out: to cast forth ; to thrust out; 
to discharge ; ‘to dismiss from an office ; to 
turn out ; to dispossess of land or estate ; to 
drive away ; to expel? In the Encyclopædia 
of the Laws of England, the word ejectment 
is not explained, but one is referred to the 
head ‘ recovery of land’ and one finds under 
that head the term treated og the equivalent 
of recovery of land by legal process from a 
holder unwilling to give it up, whilst in 
Wharton's Law Lexicon ejectment is defined 
as ‘ the mixed action at common-law to re- 
cover the possession of land, and damages 
and costs for the wrongful with-holding of 
the land ', andin Stroud’s Judicial Diction- 
ary ejectment is said to generally mean an 
action for the recovery of land. Nowhere 
have I been ablo to find the word eject or its 
derivatives used in a sense that would cover 
a voluntary surrender. The appellant’s 
learned counsel suggested eviction and evicted 
as synonyms for ejectment and ejected. But 
I do not find that their being accepted as 
synonyms helps him, for these words also 
contain a suggestion of violence, and seem 
to me ingpplicable to a voluntary surrender. 
The Latin evincere means to vanquish 
utterly ’ and in the Student's Dictionary “to 
evict ’ is defined as ‘ to dispossess by judicial 
„process or course of legal proceedings ; to 
expel from jands or tenements by law,’ and 
*viction as the act of evicting ; the expul- 
sion of a tenant from lands or tenements by 

6) 14 0. P. L. R. 20. 
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law.’ And this is the sense im which the 

words ‘ejectment’ and ‘ ejected’ are used 

in sections 82 to 9L of the Central Pro- 

vinces Tenancy Act, whilst in section 92 

thereof they seem to be used to denote 

wrongful and forcible dispossession, and in 

Stroud’s Judicial Dictionary at page 653 we 

are told that though every trespass does not 

amount to an eviction, every eviction implies 

a trespass (that is of course if not authorized 

by law). In this case on the plaintiff's own 

showing there was no trespass, and the sur- - 
render was not void ab initio but only void- 

able, as Has been pointed out by a Divisional 

Bench of the Madras High Court in a recent “ 
case: Govindasamy Pillat v. Hamasaiomy 
Pillai (6). 

The learned counsel forethe appellant 
pressed the argumentum ab tnconvefienti, if 
surrenders by the guardiags of an infant 
tenant are allowed to be challenged after 20 
years. Arid there is, no doubt. some force in 
the argument, but that is, ım my opinion, a 
question for the Legislature, and will not 
justify me in putting = meaning on the 
words of section 94 of the Central Provinces ` 
Tenancy Act that they will not fairly bear. 
Moreover, the longer the plaintiff in such 
cases has waited, the more difficult it must 
be for him to prove fraud, and apart from 
special cases such as that of minority, the 
effect of the decision, I have arrived at, is 
only to extend the period of limitation for 
a suit to set aside a surrender on the ground 
of frand by one year. The appeal fails, and 
is dismissed with costs. 


Appeal dismissed. 
(6) 32 M. 72; 5 M. L. T. 99; 1 Ind Cas 719. 


(s.c 5 N-L, R. 103) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civic Apprat No. 669 or 1908. 
March 25, 109. 

Present :—Mr. Skinner, A. J. O. 
TEK CHAND AND aNnoTHER—DEFENDANTS— 
APPELLANTS 
Versus 
TULAI AND OTHERS-—- PLAINTIFFS- 


RESPONDENTS. 
Occupancy rights — Absolute- -occupan cy right te not 
a proprietary right—Right of tenant’s sons to contrst 
alienation ly their father—Parties—Sons not entitled 


to be jomed in sutt to enforce mortgage enecuted by 
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father—Redemption of mortgage. sut fr, whether (1) that the special provisions of the 


matntainablo by sons—Tiansfer if Property Aot (IV 
of 1882), 4. 85. 


Theright ofan absolute occupancy tenant is, despite 
his special privileges, not a propiietary but a tenant 
right and is not subject to the mghts of co-parcenary 
and survivorship, which obtam among Hindus in 
respect of joint ancestral property. Anant Ram v. 
Takateing, 4 O. P. L. R. 57; Panchum Singh v 
Nankoo Singh, 3 N. L. R. 182, Ghanya v. Ukund Rao, 
4N L.R 9, followed. Fakira v. Hari, 60. P. L. R. 
135, explained. 

Consequently the song of an absolute occupancy 
tgnant are not ontitlod to be joined in a suit against 
him to enforce a mortgage nor are they entitled to 
maintain œ suit for redemption in spite of thoir 
father having been foroclosed, if they are not so 
joined by a mortgages with nohce of their existenco. 

Appeal against the decree of the” District 

‘Judge, Jubbulpore, confirming the decree 
of the Subordinate Judge of the same place, 
‘dated the 4th May, 1908. 

Sir B. K. Bosg, for the Appellants. 

Mr. S° Ramdas, for the Respondents. 

J udgmeng.—The question raised by 
this appeal is whether the sons of an absolute- 
oecupancy tenant, who has inherited his hold- 
ing from his father, take an interest therein 
at their birth entitling them to be joined in 
a suit against him to enforce a mortgage, 
and if they are not so joined by a mortgagee, 
who has notice of their existence, to main- 
tain a suit for redemption in spite of their 

_ father having been foreclosed, as they could 
if the right in question were a proprietary 
right under the rulings in Balaji v. Tulsiram 
(1), Dindayal v. Sheoraj Singh (2). 

This question has already been before me 
in Adhoo v. Sheoran (Second Appeal No. 423 
of 1908), and was decided by me in the 
negative on the ground that the right of an 
absolute-occupancy tenant is, despite his 
special privileges, not a proprietary but a 
tenant-right, and is not subject to the rights 
of co-parcenary and survivorship, which ob- 
tain among Hindus in respect of joint 
ancestral property. In so holding I followed 
the decisions in Anant Ram v. Takatsing (8), 
Pancham Singh v. Nankoo Singh (4) and 
Ghanya v. Ukund Rao (5). 

I have now had the advantage of hearing 
the question re-argued by learned counsel, 
who were not engaged in the previous case 
before me, but see no reason to change the 
opinion I then formed. The only fresh points 
taken on the respondents’ behalf were— 

G) 2 N. L. R. 90. Z, 4 0. P. L. R. 57. 

(2) 2 N. L. R. 116. (4) 3 N. L. R. 182. 

(5) 4 N. L. R. 9. 





Tenancy Act with regard to tho 
transfer and devolution of absolute- 
occupancy right should be taken as 
applying between the tenant anl 
landlord, not between the tenant 
and third parties, antl 

(2) that the decision in Fakira v. Hai 
(6) recognizes an existing interest 
in the reversionary heirs during the 
tenancy of a Hindu widow. 

For the first proposition no authority was 
cited, and.I am not prepared to accept it. 

Primarily, no doubt, the Act regulates tho 
relations of landlord and tenant, but incident- 
ally it gives rights, which are also good 
against third parties. 

And I see nothing in the ruling cited in- 
consistent with those I propose to follow. 
Section 41 of the Tenancy Act prescribcs 
that, when an absolute-oceupancy tenant 
dies, his holding shall devolve, as if it were 
land. If it devolves on his widow, she would, 
if it were land held in proprietary right, take 
the limited estate of a Hindu widow. So she 
takes a similar estate in the holding, and 
this gives the reversionary heirs an interest 
entitling them to question the validity beyond 
her life-time of alienations by her, but docs 
not imply any similar limitation of the powers 
of a male heir, who takes as full owner. It 
is no doubt arguable that a son, who having 
sons living, inherits such a holding from his 
father, should similarly take subject to the 
rights his sons would acquire in proprietary 
Jand, that he inherited from his father. But 
a current of decisions, from which Iam not 
prepared to dissent, is against this view, 
though as I pointed out in my judgment in 
Adhoo v. Sheoram (Second Appeal No. 423 of 
1908), it is certainly an anomaly that the 
heirs of an absolute-occupancy tenant should 
not have the right to claim a holding sur- 
rendered by him, which the Act gives to the 
heirs of an occupancy tenant. 

The Courts below having proceeded on a 
wrong view of the law applicable to the 
case, their decrees must be set aside, and the 
plaintiffs’ suit dismissed with costs in all 
three Courts. 


Appeal allowed. 
(6) 60. P. L. R. 185. 
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HYAT KHAN V. BUTTON KHAN. 
(s.c 5 ¥. L. R. 105.) 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Szconp Orva, APPEAL No. 714 or 1908. 
April 20, 1809. 

Present :-—Mr. Skinner, A. J. O. 
HYAT KHAN AND ANOTHER —DEFENDANTS-— 
APPELLANTS 
versus 
BUTTON KHAN-—PLAINTIFe— RRSPONDDNT, 
Possession—Tenant-m-common—Right to jomt pos- 
session—Haclusive possession, when can be clarmed— 
Pleadings—Suit for eucluswe possession——Plainiyff 
entitled to joint possession—Juint possession should be 
decreed—Join' possession of property not included wm 

plaint cannot be granted, 

Prima facie a tepant-in-common 18 entitled to joint 
possession of every part of the common property, 
and if his co-tenant wishes to resist his claim, 
the latter should show special circumstances entitling 
him to retain exclusive possession of somo part of tho 
common property, such as his having been allowed to 
roman in possession of tho land for some time and 
spend money on it. 

Wasudev v Sukhaiam, 13 C.P L R. 1638, Padam- 
singh v. Sahadeo, 14 O. P. L R. 76, followed 

Robert Watson v. Ram Chand, 17 I. A. 110; 18 
O. 10, distinguished. 

If a plaintiff, who has claimed exclusive possession, 
is found entitled to joint possession, the latter relief 
is not inconsistent with his original claim and should 
be allowed, but only ım respect of the land of which 
exclusive possession 13 claimod and not of other land. 

, Parashram y Muaji, 20 B 569; Naranbhai v. Ran- 
chod, 28 B. 141, followed 

Debs Dayal v. Bhan Pertap Singh, 81 O. 433 at pp. 
439, 440, referred to. 

Appeal against the decreo of District Judge, 
Seoni, reversing the decree of Munsif, Seoni, 
dated the 17th February, 19083. 

Mr. J. O. Ghosh, for the Appellants. 

Mr. H. Campbell, for the Respondent. 

Judgment.,—the plaintiff-respondent 
originally sued as co-sharer of a lease of 
proprietary right for possession of a half 
share in a large number of khudkasht fields. 
Subsequently he amended his claim (by his 
written statement of the 17th September 
1907, which though the plaint was not actu- 
ally amended must be read with it, and taken 
to have had the effect of amending it) and 
alleging a partition of the khudkasht fields, 
claimed exclusive possession of seven of them. 
The defendants had denied the plaintiff's 
title. Both the lower Courts have found the 
plaintiff’s proprietary right proved, but the 
alleged partition of the fields not proved ; 
and the fitst Court on these findings dis- 
missed the suit; but the lower appellate 

ourt has given the plaintiff a decree for a 
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half share, not only in the seven fields, 
which as the claim had been amended, were 
in suit, but also in the other fields relin- 
quished from the amended claim. 

The defendants have appealed to this 
Court, and as regards the fields not included 
in the amended claim their appeal must, in 
my opinion, succeed, but not as regards the 
seven fields in which, the case of partition 
having failed, the plaintiff is clearly entitled 
to half. The learned Advocate for the ap- 
pellants has cited the case of Deb! Dayal 
Sahoo v. Bhan Pertap Singh (1). Isee nothing 
in that ruling, however, that necessarily con- 
flicts with the view taken by the Bombay 
High Court in cases much more directly in. 
point, viz., Parashram v. Miraji (2), Naran- 
bhai Vaghjibhat v. Ranchod Premchand (3), 
the decisions in which I prefer to follow. 
The greater includes the less“ ; andif a plain- 
tiff, who has claimed exclusive possession, is 
found entitled to joint posstssion, the latter 
is not inconsistent with his original claim, 
and should, I think, be allowed. 

The appellants’ learned Advocate also fe- 
lies on the decision of their Lordships of the 
Privy Council in Robert Watson and Oom- 
pany v. Ram Ohand Dutt (4). That decision 
bas, however, been considered and applied in 
two published judgments of the same lesrn- 
ed Judicial Commissioner, Mr. Ismay, in 
Wasudeo Balwant v. Sakharam Kunbi (5), 
and Padamsingh v. Sahadeo Sao (6), in the 
first of which he allowed, whilst in the 
second he refused, a claim to joint possession, 
and I fully concur in his application of their 
Lordships’ judgment, and deduce therefrom 
that prima facie a tenant-in-common is 
entitled to joint possession of every part of 
the common property, and that if his co- 
tenant wishes to resist his claim, the latter 
should show special circumstances entitling 
him to retain exclusive possession of some 
part of the common property, such as his 
having been allowed to remain in possession 
of the land for some time, and spend money 
on it. In this case no such facts were alleged, 
but the plaintiff’s title was denied, and the 
plaintiff, who claims to have been dispossess- 
ed in October 1906, filed his suit in July 
1907. 

1) 31 O. 433 at pp. 439 and 440. 

OBE 569. (4) 17 I. A. S 18 ©. 10. 


3) 26 B. 141. . ~(5) 13 C. P. L. R. 153, 
6) 14 0. P. L. R. 76, 
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For the reasons I have indicated the decree 
of the lower appellate Court must be 
amended, and it must be decreed in lieu 
thereof that the defendants do give the plain- 
tiff possession of a half share in fields Nos. 
6, 11, 26, 71, 70, 69 and 83, of méuza 
Ghansaru, and do pay him Rs. 80 on account 
of costs, and that all costs besides this in 
all three Courts be borne as incurred. 

Appeal allowed 





(s c 6 N. L. R. 107) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
Secon Crvit Appear No. 74S or 1908. 
April 16, 1909. 
Present :—Mr. Stanyon, A. J.C, 
KALURAM— PLAINTIFE— APPELLANT 
5 LeTsUs 

RAM DAYAL-¢ Derennant—Resronvent, 

Arbitration—Submission — Arbitrator proposing deci- 
sion of suit by lottery—Submission superseded — Award 
—Resuli of lottery 18 not award—Contract Aet (IX of 
1882), ss 25,30—Agreement to decide suit by lottery— 
Wageiing contract—Opposed to public policy. 

During the pendency of a suit for possession, tho 
parties requested one G to decide ther case by 
arbitration. G proposed that a lottory might be put 
and one who obtains the “ winning ticket” should win 
the subject-matter of tho suit The parties agreed to 
this. Accordingly a lottery was put and defendant 
won the property . 

Held, (1) that G. did not act as an arbitrator, 
he was no doubt appointed an arbitrator but 
he did not accept the proposal; insteadhe made a 
counter-proposal that the parties should refer the 
dispute, not to his own judgment, but to chance. An 
actor or manager in a lottery is not an arbitrator in 
any sense. 

(2) that tho result of the lottery was not an arbi- 
tration award The result was not controlled by any 
opinion of the person conducting the lottery but was 
merely due to chance. 

(3) that the agreement to decido the suit by lettery 
was void ab smtio as bemg an agreement by way of 
wager and being opposed to public policy. 

Appeal against the decree of the District 
Judge, Bilaspur, confirming the decree of the 
Munsif, Bilaspur, dated the 30th April, 1908. 

Mr. J. C. Ghosh, for the Appellant. 

Mr. G. L. Subhedar, for the Respondent. 

Judgment.—tThis is a peculiar case 
and, in my opinion, has been wrongly decided 
by the Courts below. The suit was one for 
possession of a plot of land, and the Courts 
have dismissed it without costs in accordance 
with what they have held to be the award 
of an arbitrator upon a reference made to 
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him without the intervention of the Cowt 
The facts found are in accordance with tlo 
testimony of the so-called arbitrator, aud it 
will facilitate comprehension if I reproduco 
so much of that testimony as is material four 
the purposes of this appeal. It is the testi- 
mony of Gokulprasad, the 4th witness for 
the defendant, and runs thus -— 

“ One day previous to the last hearing 
of the snit the parties came to mo 
and wanted me to decide their case 
by arbitration, when I proposed 
that a lottery may be put, and one 
who obtains the mal chitti will win 
the subject-matter of the suit. The 
parties agreed to this. Accordingly 
a lottery was put and defendant 
won the property. Both the partics 
abided. by the result of the stake. 

jd No other ar- 
ere were appointed. Both 
parties referred the matter to mo 
alone. t t The parties 
did not tell me anything about the 
value or description of the house in 
dispute. * * z A lad 
living near my house took out the 
lottery chits. The parties gave up 
the costs of the suit. Up to this 
suit I never decided a case in this 
way. Ihave been a petition-writcr 
for 24 years.” 

I find it difficalt to understand upon what 
view of the law and the significance of langu- 
age such a proceeding has been regarded by 
the Courts below as an arbitration. In tho 
first place it is not in every case where two 
parties intend to be concluded by the decision 
of a third, that that third person is an arbi- 
trator. An opinion, or even a decision, may 
be sought by two persons from a_ third 
merely to preclude differences from arising, 
and not to settle them after they have arisen ; 
and such an opinion or decision would appear 
generally not to be an award. ([Cf. Leeds x. 
Burrows (1), Collins v. Collins (2), Turner \. 
Goulden (3), Lee v. Hemingway (4), Caru-- 
Wilson, In ve, (5), Jenkins v. Betham (6), and 
Bos v. Helsham (7)]. Where it appears from 


the terms of an agreement for the settlement 
e 12 East 1. (2) (1859) 28 L. J. Ch., 184. 
Hi ER 43 L J.O P. 60 
(4) (1834) 8 L J. (N. 8.) K. B. 124 
(6) a, 56 L. J. Q. B. 530. 
6 (1855) 24 L. J. C. P. 94. : 
L. B. 2 Ex. 72, 2 


- 56 


- KALURAM V. RAM DYAL. 


of disputes, that the intention of the parties 
was that there should be an inquiry in the 
nature of a judicial inquiry, and that their 
respective cases should be heard and a deci- 
sion arrived at upon the evidence, there is a 
reference to arbitration. [Hoffer, In re, (8), 
Oarus- Wilson, In re, (5), Chambers v. Gold- 
thorpe (9), Hammond and Waterton, In re, 
(10)]. It has been expressly held that 
stewards of a horse-race, appointed to settle 
any disputes respecting it, are not arbitrators 
in the strict sense : Ellis v. Hopper (11). Both 
submission to arbitration and the award 
thereon may be oral and absolutely informal ; 
but three elements are inseparable from 
every arbitration, namely (1) a dispute be- 
tween two persons requiring settlement, (2) 
its submission for settlement to a third per- 
son, and (3) a decision by that third person 
according to his own judgment. A submis- 
sion is an agreement to take the decision, 
and not the advice only, of the person or per- 
gons to whom the matter is to be referred. 
It is also manifest that the acceptance of 
office by an arbitrator is indispensable to per- 
fect his appointment [Ringland v. Lowndes 
(12)], though of course such acceptance may 
be express or implied from his conduct in 
proceeding to an award. 

Now, in the present case, the parties had 
a dispute, and they made a perfectly valid 
submission of that dispute to the arbitration 
of Gokulprasad. They sought his deerston on 
that dispute. But itis mamfest that he did 
not accept the proposal made to employ his 
judgment in considering the merits of the 
dispute. He made a counter-proposal, that 
the parties should refer the dispute, not to 
his judgment, but to chance—that two pieces 
of paper, one blank and the other having 
entered upon it some description of the pro- 
perty in dispute, should be placed together, 
and then drawn after the manner of a lottery, 
and the party drawing the paper exhibiting 
the property in dispute should win the suit. 
The parties agreed to this lottery. There- 
upon the submission to arbitration fell 
through, the appointment of an arbitrator 
was never completed, and no arbitration 
award remained possible. An actor or man- 
2 (ison 36 L J. Q. B. 97. 
9) (1901) 70 L. J. K.B 482,1K. B. 624, 84 L. T. 
444; 49 W. B. 401. 

(10) 62 L. T. 808. 

11) C1850) 28 


L. J. Ex. 1. 
12) (1864) 33 L. J. C. 


P. 25. 
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ager in a lottery is certainly not an arbitrator 
in any sense: nor can the result of any 
lottery be called an arbitration award. Ex- 
cept where there is fraud, such result is not 
controlled by any opinion of the person con- 


ducting the lottery: it is not an offspring of ' 


his judgment: there is no ‘ decision’ by him 
in any intelligible and accepted significance 
of that term. The result is due to what’ we 
call chance. 

Therefore, in this case, Gokulprasad never 
became an arbitrator: he was offered the 
appointment and did not accept it. Neither 
was there any award. The proposal to arbi- 
trate was superseded, on his suggestion, by 
an agresément of compromise. The decrees 


of the Courts below were placed on a wrong’ 


basis : nevertheless, if the compromise was 
valid in law, those deorees will stand. I 
have, therefore, to consider the legal effect of 
the agreement to decide the suit in "the way 
described by Gokulprasad. g 

Iam of opinion that tho agreement was ab 
tntizo void as being one by way of wager and 
forbidden by section 30 of the Indian Cgn- 
tract Act, 1872. A wager has been described 
asan agreement between two parties to the 
effect that, if a given event is determined 
one way, the first of them isto pay money 
or give property to the other, and, in the 
contrary event, the latter is to pay or give 
to the first The gain of one must be the 
loss of the other. The essence of the trans- 
action is that, if the event turns out one 
way, one party will win, butif it turns out 
the other way the same party will lose : and, 
ab the time of the agreement, the course of 
the event must be uncertain. [Of. Ourkill v. 
Oarbolic Smoke Ball Company (13), Thaker v. 
Hardy (14)]. There need be nothing un- 
lawful in the affair to which the agreement 
relates : if the agreement is a wager on an 
uncertain event it is void: Diggle v. Higgs 
(15), Trimble v. Hill (16), Hampden v. Walsh 
(17), Shoolbred v. Roberts (18). Every lot- 
tery, which may be defined as a distribution 
of prizes by lot or chance, necessarily in- 
volves agreements by way of wager betweon 
the persons taking part therein. When a 

(13) (1892) 2 Q B. 484 at p. 400. 

a 40. B. D , 685. | 

(15) 2 Ex. D. 422. 
a 5 App. Cas. 842. 

17) 1 Q. B. D. 189. 

18) (1900) 2 Q. B 497; 68 L. J. Q. B. 998; (1899) 
2 Q.B. 560; 81 L.T. 522; 6 Manson $97 ; Phillimore, 7, 
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competition is decided by skill or judgment 
there is no lottery [Taylor v. Simetlen (19), 
Barclay v. Pearson (20)|. Where no loss is 
necessarily hazarded it has been held that 
there is no lottery: Vasudevan Nambud7 v. 
Mammod (21). In the present case the players 
in the lottery were two: the prize to be dis- 
tributed or won was the property in suit: 
and the determination of the question as to 
who should get that prize was left entirely to 
« chance, even the mechanical assistance of 
ethe so-called arbitrator being excluded by 
calling inasmall child from the street to 
draw the tickets. Not only, is such a lottery 
unenforceable in a Civil Court, but, in Eng- 
land, it would be indictable as a criminal 
offence. Such an agreement for the disposal 
of a dispute relating to the title to land is 
so obviously opposed to public policy that 
even without the express prohibition con- 
tained in section 30 of the Indian Contract 
Act, no Court of jitice, equity and good con- 
science could recognize it. 

For the above reasons, I hold that the 
agregment to decide the suit by drawing lots 
for the property in dispute is void, and that 
thére exists at present no bar to the trial and 
decision of the suit on the merits. The 
decree of the lower appellate Court is, there- 
fore, reversed anc the case is remanded to 
that Court for disposal of the appeal before 
it in accordance with law and with adver- 
tence to the above remarks. This of course 
involves a remand by the lower appellate 
Court to the first Court for trial and deci- 
sion of the suit on the merits. The appellant 
will be given the usual refund certificate 
here. Other costs here and hitherto will 
abide the result. 


Appeal allowed. 
(19) 11 Q. B. D., 207. (20) (1898) 2 Ch. 154. 
(21) 22 M. 212. 





(8. c. 5 N, L. R. 111.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
Ssconp Crvum APPRAL No. 24 or 1909. 
April 26, 1909. 
Present :—Mr. Skinner, A. J. C. 
CHAITBAM AND ANOTHER—Dk&FENDANTS— 
APPELLANTS ~ 
versus 


PACHOLI—Ptamntirp—ResponpEnrt. 
Landlord and tenant ortgage of tenant-right with 
landlord's consent—Landlord receiving rent from mort. 
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gagee—Transferee from landlord not entitled to refuse 
payment from mortgagee—EKstoppel by conduct-—Land- 
lord’s successor put tm possession in ecmeculion of 
decrees for arrears against mortgagor—HMortgagec’s 
right to recover possession 

A tenant-right was mortgaged by tho tenant and 
the mortgage was consented to by tho then landlord, 
who received rent from the mortgageo in accordance 
with the terms of the mortgage. Six*years after tho 
mortgage, the landlord parted with his propriotary 
interest and his transfereés refused to receive ront 
from the mortgageo. They placed the rent by their 
own act in arrears, sued the mortgagor’s representa- 
tive for the arrears, ond haying obtained a decree 
got possession of the land in execution thereof. Tho 
mortgagee of the tenant-rights thereupon brought a 
suit for possession: 

Held, that the mortgagee was entitled to possession. 
As the mortgage was consented to by the landlord 
and allowed to be acted on for six years, the successor 
of the landlord had no right to refuse to reccive 
payment from the mortgagee and work a forfeituro 
without giving hima chance of averting it. Venkat 
Ras v, Kohlu Gond, 13 O. P. L. B. 19, distinguished. 


Appeal from the decree of the District 
Judge, Jubbulpore, confirming the decreo of 
the Subordinate Judge of the same place, 
dated 18th August, 1908. 

Mr. J. Mittra, for the Appellants. 

Judgment.—the [plaintiff is the 
mortgagee of an ordinary tenant under a 
usufructuary mortgage for 15 years, which 
provides that profits are to be taken in Leu 
of interest, that the holding may be redeemed 
after the stipulated period by repayment of 
the principal, and that meanwhile the mort- 
gagee is to pay the rent, and the mortgagor 
is not to be responsible for it. The mortgage 
was consented to by the then landlord; and 
in accordance with its terms he received rent 
from the mortgagee, but some 6 years after 
the mortgage he parted with his proprietary 
interest to the defendants-appellants, who 
refused to receive rent from the mortgugee, 
though sent to them by money-order (once 
in the name of the mortgagor and on other 
occasions in his own name), and having thus 
placed the rent by their own act in arrears, 
sued the mortgagor's representative for the 
arrears, and having obtained a decree got 
possession of the land in execution thereof. 
The plaintiff thereupon brought the present 
suit, and obtained a decree for possession, 
which has been upheld in first appeal. 

The defendants have come up in second 
appeal, and their learned counsel relies on 
the ruling of Ismay, J. C., in Venkat Rao v. 
Kohlu Gond (1), which has been considered, - 


and, in my opinion, rightly distinguished b 
(2) 18 0. P.L. R19, € Yo 
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the lower appellate Court, The terms of 
mortgages are no doubt in most respects 
similar, but the conduct of the parties has 
been very different. In the published case 
it had been found by the lower appellate 
Court that the landlords by consenting to 
the mortgage did not accept the mortgagees 
as their tenants, that the mortgagees wilfully 
neglected to pay the rent, and that they 
were fully aware of the proceedings instituted 
for its recovery. And in view of these find- 
ings my learned predecessor considered him- 
self precluded from considering any question 
of estoppel by conduct. In this case on 
the other hand the appellants’ predecessor-in- 
title accepted the arrangement whereby tho 
mortgagee was to pay the rent, and allowed 
it to be acted on for six years. And the 
mortgagee was ready and willing to continue 
paying it, and as Ismay, J. C., has pointed 
out, was entitled to do so to save the hold- 
ing from forfeiture, and was, therefore, 
wronged by the appellants’ conduct in refus- 
ing to receive payment from him, and suing 
the mortgagor's representative without join- 
ing him simply in order to get possession of 
the holding, and work a forfeiture without 
giving him a chance of averting it. 

Such conduct on the part of the landlord, 
who actually consented to the mortgage, 
would, in my opinion, be clearly frandulent, 
and entitled to no support from a Court of 
Equity : and Ido not think the appellants 
should be allowed to go back on the acts of 
their predecessor-in-title, and do what he 
could not have done. The appeal, therefore, 
fails, and is dismissed with costs. 

Appeul dismissed. 





(s cON. L. R. 82) 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Srconp CIVIL APPEAL No. 427 or 1908. 
March 5, 1909. 
Present :—Mr. Skinner, A. J. O. 
LALBEG—DEFENDANT—APPELLANT 
versus 
VISHNUSA—PLAINTIFE— RESPONDENT. 
Regiatyation Act (III of 1877), 8. 50—Prior unregie- 
tered sale of wummovrable ynoperty for lets than Re, 100 
—Subsequent registered sale wwhout notice of prerrous 
sale, entitled to preference—Ewecutant of the second 
* deed her of the executant of the first deed. 
A subsequent registered purchaser of immovable 
property worth less than one hundred rupees is 
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entitled to preference against a prior unregistered 
purchaser, unless the former is proved to have had 
notice of the prior unregistered sale. Fusludeen Ahan 
v. Fakir Mohamed Khan, 5 O. 386; 4C L R 267; 
Dundayı v Ohenbasapa, 9 B. 427, followed. 
Erishnamusa v. Suranna, 16 M. 148, referred to. 
Thè principle is not affected by the’ fact that the 
executant of the subsequent registered doed was not 
the executant of the prior unregistered deed but his 
her, Makindas Aulidas v Shewbardas Luribhas, 12 
B. H O. R 241; Kandwav Nana Shidrao, 27 B 408; 
Warburton v Lovelan7, 5 E. R 499, relied upon 


Appealagainst the decree of the Additional 
District Judge, Akola, reversing the deqree, 
of the Munsif, Malkapur. | 

Mr. R. B. V. R. Pandit, for the Appellant. 

Mr. M. R. Dixit, for the Respondent. 


Judgment.—tThe defendant-appel- 
lant claims as purchaser from one Raghu by 
an unregistered deed of the 28th January 
1899. The plaintiff-respondent claims as 
purchaser from Raghu’s mephew and heir 
Kondu by a registered deed of thè 8th June’ 
1905. The half field in question had been 
leased by Raghu to one Mir Jangu by a 
registered lease for 12 years expiring at the 
end of san 1814 fasli, or on the 6th June 
1905, and the original defendants were Mir 
Jangu and Kondu, bat on Mir Jangn’s 
statement the appellant Lalbeg was joined as 
a defendant. He claims to-have acquired 
from Mir Jangu the unexpired portion of his 
lease some 3 years before its expiry, and thus 
to have been in possession of the land, when 
it was.sold to the plaintiff. i 

The first Court found that Lalbeg was in 
possession when the plaintif purchased from- 
Konda, and that the plaintiff should be held 
to have bought with notice of the previous 
unregistered conveyance, and, accordingly, 
dismissed the suit. The plaintiff appealed,: 
andthelower appellate Court held‘that defend- 
ant No. 3 has failed to prove his possession 
prior to the execution of the registered sale- 
deed. Notice to the plaintiff is thus not 
proved’, and, accordingly, gave the plaintiff a 
decree for possession, mesne profits, and- 
costs. 

The defendant Lalbeg bas appealed to this 
Court, and it is urged on his behalf that the 
conveyance by Raghu having been a valid 
one, though unregistered, there was nothing 
left for Kondu to inherit or convey. This is 
a contention which, if the matter were res 
integra, I should haye been inclined to accept. 
But no authority was cited in support of it, 
and the only authority I have been able to: 
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find for it is the judgment of Tottenham, J., 
in Fuzludeen Khan v. Fakir Mahomed Khan 
(1), which was set aside on appeal under the 
Letters Patent, the Appellate Bench holding 
that between two innocent purchasers for 
value, the holder of a registered deed, 
though subsequent, must prevail against him, 
who relies on an unregistered one. 

And so in Dundaya v. Ohenbasapa (2), in 
which the prior unregistered deed was one of 
“ gale, a Division Bench of the Bombay High 
*Cotirt did not recognize any distinction in 
this respect between a sale and a mortgage, 
but said: “Tt must be taken, we think, as 
settled law in this Presidency that a subse- 
anent registered purchaser or mortgagee is 
not to be preferred against a prior unregister- 
ed purchase or mortgage of which he had 
notice”, implying that in the absence of 
notice of a, prior “unregistered sale, a subse- 
quent registered sale would prevail against it. 
And though in KWshnamma v. Suranna (8), 
in which a Full Bench of the Madras High 
Court overruled previous decisions of that 
Cou% that even notice was immaterial, the 
prior unregistered document was a mortgage, 
Collins, O. J, (at page 166) said that “no 
weight can be attached to the contention that 
by a valid unregistered sale, for less than 
Rs. 100 the vendor’s title is exhausted, he 
has, afterwards, nothing to sell, and the later 
registered sale gives nothing to the purcha- 
ser.” And “the fallacy in the contention 
lies in ignoring the reason of the rule, viz., 
that as between registered and unregistered 
transactions, the registered transaction cre- 
ates the dominant right or title.” 

Nor is the question affected by the fact 
that the executants of the two deeds were 
different persons. Here again no authority 
has been cited by the learned counsel for the 
appellant, whilst against him there are the 
decisions of the Bombay High Court in 
Makandas Kalidas v. Shankardas Haribhai (4) 
Kondiba v. Nana Shidrao (5), and that of the 
House of Lords in a case under the Irish 
Registration Act, Warburton v. Loveland (6). 

No doubt a mere stranger to the property 
cannot acquire a title by simply dealing with 
it by registered deed, or give his vendee a 
title he had not himself, but in this case both 
parties claim under Raghu, and I feel con- 

(1) 6 C 388; 4 0. L. R. 257. (4) 12 B. H.C. R. 241. 

(2) 9 B. 427. (5) 27 B. 408. 

(8) 16 M. 148, (6) 5 H. R, 499. 
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strained by tho authorities I have cited to hold 
that in the absence of notice to tho plaitiff 
of Lalbeg’s purchase, the latter’s unregistered 
deed cannot be allowed to prevail against the 
former’s registered one. 

Nor can I see any sufficient ground fur 
reviewing in second appeal the .lower appel- 
late Court’s finding that the plaintiff did not 
purchase with notice of the sale to Lalbeg. 
The latter’s own statement is, as the learned 
Additional District Judge has pointed out, 
by no means satisfactory. The sale to tho 
plaintiff was effected immediately on the 
expiry of Mir Jangu’s lease, and it is by no 
means clear from the evidence that Lalbeg 
obtained possession during the currency of 
the lease, or if he did so, that he may not 
have been believed to be a sub-lessee of Mir 
Jangu. In this respect, therefore, the casc 
seems similar to that of Fuzludeen Khan v. 
Fakir Mahomed Kian (1), in which the unre- 
gistered vendee having been previously in 
possession as a tenant, it was held (at page 
350) that “his possession was equally consist- 
ent with the continuance of such tenaney, as 
with his alleged purchaso’. 

The appeal fails and is dismissed. Tho 
appellant’s case is, I think, however, a some- 
what hard one, so each party will bear his 
own costs in this Court. 

Appeal dismissed. 





(s.c BN, L. R. 85.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Cryin APPRAL No. 533 or 1908. 
February 10, 1909. 
Present :—Mr. Skinner, A. J. C. 
DHURI LAL —PLAINTIPFE— APPELLANT 


versus 
Musammat DHANIA—Dsreypant— 
RESPONDENT, 

Appeal, scond—Finding of faut cannot be rerieiced 
—Burder of proving nuncupative will with precisumn — 
Wil, construction of —~ Property left to Hindu widow and 
then to widow of predeceased son as ounei—Abrence of 
express words granting absulute estate—Dauyhter -rn- 
law takes a widow's estate only, 

Although a party setting up a nuncupativo will 
should be reqmred to prove with tho utmost pre- 
cision the words on which he relics with every ci- 
cumstance of time and place, yet ifa Court of first 
appeal finds such a will proved and thero is ovi- 
dence on the record on which this conclusion could - 
be arrived at, the finding cannot he reviewed on 
second appeal, 
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Baboo Beer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee, 12 M. L A. Lat p. 28; 9 W. R. (P.O) 
15, referred to. 

A Hindu bequeathed his property to his widow 
directing that she was to be tho owner during ber 
life and that after her death, D, the widow of his 
predeceased son, was to be the owner subject to 
good conduct: 

` Held, that im the absonce of express words grant- 
ing D an absolute estate, or making hera stock of 
descent, the testator will bo presumed to have in- 
tended to. give D property in her capacity of his 
son’s widow, and on the terms on which she would 
have inherited it from her husband, if he had 
survived his father. - 

Appeal from the decree of Divisional 
Judge, Jubbulpore Division, reversing the 
decree of the District Judge, Mandla, dated the 
8th May 1907. 

Messrs. J. Mittra and G. P. Dick, for the 
Appellant. 

Mr. F. W. Dillon and Sir B. K. Bose, for 
the Respondent. 

Judgment.—the plaintiff is the re- 
versionary heir of one Deokaran, being his 
brother’s son's son. The defendant is Deo- 
karan’s daughter-in-law, the widow of a son, 
who had predeceased him. Deokaran left a 
widow Phulchan, who succeeded to his estate, 
and during her life-time executed a deed of 
gift in favour of the defendant, whereby she 
purported to convey an absolute estate in 
accordance with a wish expressed by her hus- 
band, and got mutation effected in her favour. 

The widow having meanwhile died, tho 
plaintiff sued fora declaration that the gift 
was void as against him, for cancellation of 
the Collector’s order of mutation, and for 
possession. The defendant in her pleadings 
set up a verbal will by Deokaran bequeathing 
her an absolute estate after the widow’s life- 
estate. The first Court found this allegation 
not proved, and decreed tho plaintiff’s claim. 
The defendant appealed, and the lower appel- 
late Court held the alleged will by Deokaran 
proved, and reversing the decree of the first 
Court dismissed the plaintiff’s suit with costs. 
Tho plaintiff came up in second appeal; and 
my learned predecessor remanded the case for 
a more distinct finding as to the terms of the 
alleged will. He also pointed out that the 
recital of it by Musammat Phulchan in the deed 
of gift, to which the learned Divisional Judge 
had referred as corroborating the defendant’s 
oral evidence, was irrelevant. The learned 

, Divisional Judge re-heard the appeal, but 
again found the will proved, and dismissed 
*the suit with costs in all three Courts. .. 
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The plaintiff has again appealed to this 
Court, and his learned counsel asks me to 
review the lower appellate Court’s finding of 
fact on the ground that the learned Judge 
hag still not specified the exact terms of the 
will that he considers proved by tho evidence. 
He has, however, found ‘that Deokaran direct- 
ed that his widow was to be the owner of the 
property daring her life, and that Musammat 
Dhania was to be the owner after Musammat 
Phulchan’s death,’ and hasadded that Deokaran 
farther told his wife—(@ e., as I undersfand 
him, expressed a wish, but left the matter to 
his wifo’s discretipn)—that if Musammat Dhania 
behaved herself, she was to get her namo 
entered in the revenue registers after a few 
years in her (Phulchan’s) life-time. There 
is evidences on which it was, in my opinion, 
open to the learned Judge to arrive at this 
conclusion, nor do I see anything inconsistent 
therewith in the statement of the defendant 
when examined as a witdess for the plaintiff. 
Iam not, therefore, prepared to review this 
finding on second appeal, and with reference 
to the dictum of their Lordships of the Privy 
Council in Baboo Beer Pertab Sahee v. Maha- 
rajah Rajender Pertab Sahee (1) relied ón by 
the learned counsel for the appellant, that 
the party setting up a nuncupative will 
should be required to ‘prove with the utmost 
precision, the words on which be relies, with 
every circumstance of time and place’, would 
remark that their Lordships’ observations on 
this point (though in the particular case 
before them obiter dicta, as they decided it on 
other grounds) should certainly guide Courts 
in this country having to decide questions of 
fact with regard to such wills, but that their 
Lordships are judges of fact as well as law 
and that remarks made by them before the 
passing of the late Code of Civil Procedure 
(Act XIV of 1882) must be read as subject 
to their own subsequent decisions, requiring a 
strict interpretation of the provisions preclud- 
ing a second appeal to a High Court in this 
country on a question of fact. 

What the learned Divisional Judge has 
still omitted to determine is the nature of the 
estate taken by the defendant under her 
father-in-law’s will. Her learned counsel 
has argued that this point should be left over 
for decision in a subsequent suit, in which 
the plaintiff should admit the fact of a will, 
and ask for a declaration of the interest 

(1) 12M. L A. 1, at p. 28; 9 W. R. (P, 0.) 15. 


Vol. 111) 


SITARAM V. CHHOTKAI, 


takon by the defendant under it. On the 
pleadings, however, the plaintiff is, in- my 
opinion, entitled to a decision of this question 
in, this suit, and 1 do not think a further 
remand is necessary. The learned Judge has 
found that Deokaran’s widow was to be ‘the 
owtier of the property during her life, and 
that Musammaét Dhania was to be the owner 
after Musammat Phulchan’s death’. He uses 
Ly (3 . . 
{he game word owner’ to describe the interest 
taken.by Phulchan, which was clearly no more 
than the usual estate ofa Hindu widow, and that 
tobetaken afterherdeath by Musammat Dhania. 
Nor do I see anything in the evidence te war- 
rant a finding that Deokaran contemplated Mu- 
sammat Dhania’s being made a stock of descent, 
whilst her own admission as a witness that 
she ‘ was to be givan property subject to good 
conduct’, and her position as the widow of a 
deceased co-parcener, of the testator entitled, 
to maintenance, support the inference that 
what Deokaran intended was to provide for 
her by giving her his property after the death 
of his widow in her capacity of his son’s 
widow, and on the terms on which she would 
have inherited it from her husband, if he had 
survived hia father. If Deokaran meant to 
snake her a stock of descent, he should have 
said so in clear terms. 

On these findings the plaintiff is, I consider, 
entitled to a declaration that the deed of gift 
by Musammaé Phulchan is of no effect since her 
death, and that under Deokaran’s will the 
defendant only takes the estate of a Hindu 
widow, with reversion at her death to 
whoever may then be Deokaran’s heir. The 
decree of the lower appellate Court will, 
therefore, be set aside, and a declaration in 
these terms substituted. The claim for can- 
cellation of the Collector's order of mutation 
should, as the learned Divisional Judge has 
pointed out never have been made, and that 
for possession also fails and is dismissed. 
And as each party has been partially success- 
ful, each will bear its own costs throughout. 

Appeal allowed. 
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5 ' (s.o. 5N. L, R. 88.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Cryin Appgat No. 1 or 1908. 
June 23, 1908. 
Present :—Mr. Stanyon, A. J. C. 
SITARAM—Prarintivr— APPELLANT 
Cer sus 
Musammat CHHOTK Al—Derenpant— 
RESPONDENT. 

Cwl Procedure Code (Act XIV of 1882), s. 873— 
Scope of the secttiim—Actire power of Coust limited 
to permit torihdrawal with liberty to bring fresh suid 
Powa can be exercised by appellata Cuut— Pend. 
ing,” meaning of— Sufficient grounds,” interpreta‘ion 
of—Foimal defect—Ejusdem generis—Unconditronal 
withdraual is at plaimttff’s option—Effect af uncon- 
dt tonal withdsawcal—P) oper nder where uncondifronal 
withdrawal takes place tn appellate Court. 

The active power of the Court undor section 373 of 
Civil Procedure Code is limited, except as to costs, to 
those casea where the plaintiff asks for pormiasion to 
withdraw with liberty to bring a fresh suit Haidar 
Shah v Jamna Das, 17 A. 156 at p. 161; Diwalia v. 
Dmoo, 9 O. P. L. R. 3, followed. 

Leave to withdraw under the terms of the section 
may be given at any time while, and by any Court in 
which for the time being, litigation is pending; the 
word ‘pending’ covers proceedings up to the final 
decree in appeal. 


Section 873 is an exception to the rule of rea judicata 
and like all exceptions must be strictly construed. The 
words “ sufficient grounds” in cl. (b) must be inter- 
preted to mean something whichis e/usdem generis 
to formal defect in cl. (a). The words are limited to 
some defect in the suit whioh has the effect of shut- 
ting out a fair trial thereof on the merits and arises ont 
of some error made in good faith by the plaintiff, or 
by the Court at the instance of cither party, which 
can only be effectively set right by no trial de novo. 

Leave to withdraw without liberty given to sue again 
is not a form of order contemplated by section 373. 
Unconditional withdrawal of this kind is at the option 
of the plaintiff and the Court cannot be said to por- 
mit that which it has no power to prevent. Mohumaya 
Chawdhrain v. Durga Churn Shaha, 9 C, L. R. 332, 
dissented from. 


Where a plaintiff abandons or withdrawa hia own 
suit at his own will, without liberty to bring a fresh 
suit, section 878 will prevent his repetition of the suit. 
Where he does so after any issue has been tried and 
decided, section 18 of Civil Procedure Codo will add a 
further barrier thereto 


Where an unconditional withdrawal takes place in 
the appellate Court, the withdrawal deprives tho 
Court of its seisin over the decrec in appeal, and tho 
matters decided by that decree coaso to be sub judice, 
The appellate Court has no power to order a sus- 
ponsion of the rule of res judicata without liberty to 
bring a fresk auit. The proper order for the Court in 
such a case is to file the appeal without judgment or 
deoree. ` 


Appeal against the decree of the District ə 
Judge, Bilaspur, reversing the decree of the 
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Munsif of that place, dated the 5th February, 
1907. 

Mr. J. O. Ghosh, for the Appellant. 

Mr. M. B. Dadabhoy and Sir B. K. Bose, 
for the Respondent. 

Judgment.—tThis appeal was fixed 
for hearing on the 19th instant. On that 
date the learned Advocate for the appellant 
applied under section 373 of the Code of Civil 
Procedure, 1882, for leave to withdraw the 
suit with liberty to bring a fresh suit. That 
being opposed by the respondents, the appel- 
lant’s Advocate asked, in the alternative, for 
an order declaring that the entire litigation 
had been withdrawn from, the jurisdiction of 
toe Civil Court so that the subject-matter 
thereof might become res integra. That is to 
gay that, although by the express provisions 
of section 378 aforesaid the plaintiff would be 
precluded from bringing a fresh suit for the 
same matter, he would be free to agitate the 
questions already decided by the lower Courts 
as a defendant in the Civil Court, or as a 
claimant before a Settlement or Revenue Off- 
cer. Mr. Ghosh explained that his client 
hoped to have the subject-matter of this 
litigation disposed of by the Settlement Offi- 
cer in an impending Settlement, and that he 

“was anxious that the Settlement Officer 
should not be bound or hampered by any 
decree of a Civil Court which went to make 
res judicata questions of title involved in the 
dispute between the parties. The respond- 
enis confined themselvos to saying that they 
had no objection to withdrawal of the snit 
provided they got their costs and the plaintiff 
was not left at liberty to bring a fresh suit. 
They did not offer any definite opinion as to 
the legal effect of the order on future proceed- 
ings other than a fresh suit by the plaintiff. 

It will be seen that the appellant seeks, by 
an order of this Oourt which does not decide 
the appeal,.and which is neither judgment 
nor decree, to do away with the legal effect of 
the decrees of the lower Courts with reference 
to section 13 of the Code of Civil Procedure, 
1882. Iam very clear that I have no power 
to make an order having such an effect. If I 
heard the appeal, and could dispose of it in 
the regular way on some point not considered 
by the Courts below, it would be open to me 


.to undo the findings of those Courts, and to” 


rule that the questions disposed of by them 
“should remain open for future trial and deci- 
sion, But that would be, in effect, allowing 
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the appeal against the findings and disposing 
of it—whether so as to affirm it or to dismiss 
it—on some ground foreign to the decision 
appealed against. In the present case I am 
asked to leave unopened the only door, other 
than that provided by section 373 aforesaid, 
by which I can enter upon and disturb the 
decrees of the Courts below. I have, there- 
fore, to consider the application and scope of 
section 373. > kangh 

It is now settled that leave to withdraw 
under the terms of the above section may be 
given at any time while, and by any Court in 
whiche for the time being, the litigation is 
pending. Iam not concerned in the present 
case with any controversy as to the extreme 
limitation of the word “pending”. It cer- 


tainly covers proceedingg up to the final ` 


decreo in appeal. Therefore, in the present 
case, provided that grounds for the exercise of 
the power exist, I have Jurisdiction to make 
an order under the said section. But, upon 
the best consideration that I have been, able 
to give to the language of the section and the 
case law thereon, I am of opinion that it 
provides only for‘those cases in which the 
question of leave to bring a fresh suit is 
involved. The principle underlying the sec- 
tion is drawn to a limited extent from a 
jurisdiction exercised by the Courts in 
England to dismiss a suit with liberty to 
bring a fresh suit for the same matter or to 
enter a non-suit. But before the Indian law of 
procedure had been codified their Lordships 
of the Privy Council wisely prescribed limits 
by deciding in Roberts Watson & Oo. v. The 
Ocllector of Rajshahye (1) that the power of 
the Indian Courts in allowing a fresh suit was 
limited to questions of form. Accordingly 
we find the codified law which subsequently 
came into force requiring the Oourt to be 
satisfied (a) that the suit must fail by reason 
of some formal defect, or (b) that there are 
sufficient grounds for allowing withdrawal or 
abandonment of a suit or part of a suit, with 
liberty to bring a fresh suit. It is this liberty, 
and nothing else, which it is the object of the 
section to allow and control. An erroneous 
impression seems to have grown up that the 
operative and main provision is that for leave 
to withdraw, and that ancillary to this is the 
condition attached. In other words it seems 
to have been assumed that in every suit the 


(1) 13 M. L A. 160; 3 B. L. R. (P. 0.) 48; 12 W. R. 
(P. 0) 43, 
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Court may permit withdrawal in one of two 
forms, namely > , 
(i) with liberty to sue again ; and 
(2) without such liberty. 
Thus, with reference to the concluding para- 
graph of the present section, which pro- 
hibits one of several plaintiffs from - with- 
drawing without the consent of the others, 
the Calcutta High Court, in Mokamaya 
. Chawdhrain v. Durga Churn Shaha (2) ruled 
that “a Court may allow one of several 
co-plaintiffs to withdraw from a suit without 
power to bring another, even though the 
other plaintiffs do not consent.” With all 
dne respect for the learned Judges responsible 
for this dictum, I am of opinion that leare to 
withdraw without liberty given to sue again 
is not a form of oy der contemplated by section 
373 aforesaid. It is a contradiction in terms 
to speak of a Cour permitting that which it 
has no power to pfevent. There is no power 
‘on earth which can prevent a sole plaintiff, or 
one of several plaintiffs, from abandoning his 
claim, or any part thereof, by a declaration 
that he withdraws it, or in any other of the 
several different ways open to him. The 
Legislature is not likely to perpetrate the 
absurdity of enacting that a Court may allow 
that which it has no option to prevent. If 
a plaintiff desires to withdraw unconditionally, 
the Court cannot insist on his not doing so. 
It may compel him to pay the costs of his 
venture, and he cannot sue again for the same 
matter. The unconditional withdrawal may 
also result in the subject-matter becoming 
res judicata. That will depend upon the ap- 
plication of section 13 of the said Code to 
eich particular case. But so far as section 
373 of the Code is concerned the active 
power of the Court is limited, except as to 
costs, to those cases whero the plaintiff asks 
for permission to withdraw wilh liberty to 
bring a fresh suit; Haidar Shah v. Jamna 
Das (8). This seems to have been a view 
entertained in Ditvalia v. Dinoo (4). Wherd 
a plaintiff abandons or withdraws at his own 
avill before any issue has been tried and de- 
cided, section 373 will prevent his repetition 
of the suit. Where he does so after any 
issue has been tried and decided, section 13 
of the Civil Procedure Code will add a further 
barrier thereto. But whatever may be the 
legal effect of plaintiff's action, so far as un- 


(2)9C.L. R 38?. (8) 17 A. 166 at p. 161. 
(4) 90. P. L, R. 3, 
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conditional withdrawal is concerned, the 
plaintiff is the master of his own procedure. 
Tt is only when he seeks to avoid the above 
barriers, so as to leave the subject-matter of 
the lis open to future treatment, that he gets 
beyond his depth, and must invoke the aid of 
the Court. The Court alone can give him 
liberty to bring a fresh suit, and to a prayer 
for such relief section 373 applies. 

The main object of this section is to pro- 
vent a defeat of justice on technical grounds. 
It recognizes the possibility of human error 
made in good faith which can only be elfec- 
tively set right by proceedings de novo. In 
proper cases, to further the aims of equity, 
justice, and good conscience, and not go as to 
set a premium on carelessness or merely to 
give a second opportunity to a plaintiff who 
has been defeated after a fair trial, it allows 


“the plaintiff to wash out his genuine errors in 


procedure, and to begin over again with a 
clean slate. The grounds ipon which a locus 
pænitentiæ of this kind is permitted are placed 
in the section under two heads, the one 
special and the other general. I am aware 
that the principle of ejusdem generis in the 
interpretation of Statutes does not stand as 
high in favour at the present day as it once 
did, and that this is because it has heen 
found to render inelastic statutory provisions 
which were intended to be as flexible as the 
words et cetera. But in the instance of see- 
tion 873, I think this rule of interpretation 
should be applied so far as to limit the words 

sufficient grounds” to some defect in the 
snit which has the effect of shutting out n 
fair trial thereof on the merits and arises out 
of some error made in good faith by the 
plaintiff, or by the Court at the instance of 
either party, which can only be effectively 
set right by a trial de novo. In the present 
case no attempt has been made to justify the 
grant of hberty to bring a fresh suit, and J 
decline to pass any order under section 373 of 
the Code of Civil Procedure, 1882, allowing 
the plaintiff to withdraw the suit with leave 
to bring a fresh suit. 

As regards the alternative prayer for with- 
drawal without leave to sue again, I am of 
opinion that I have no authority under the 
said section to pass any order of that kind 
which shall affect, the finality ot the decrees, 
of the Courts below. I cannot order tho 
withdrawal of the proceedings and decisions 
in the Courts below unless I am prepared io 
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give leave to substitute fresh proceedings and 
decisions for them. So far as the appeal 
before me is concerned I have no power to 
prevent the appellant from abandoning it. But 
the effect of such a withdrawal has been pointed 
ountin Vythilinga Muppanar v, Vijayathammal 
(5); Patloji v. Ganu (6) and Chudasama 
Manabhar Madarsang v. Mahant Ishwargar 
Budhagar (7).«I could onlysetaside the decrees 
of the Courts below by an order which gives 
leave to bring a fresh suit and thus holds up 
the barrier of res judicata, or by a decree in 
second appeal based on judgment or compro- 
mise. Section 373 is an exception to therule 
imported by the maxim nemo debet bts tezari, 
pro eddem causa, and like all exceptions, must 
be strictly construed. Power is given, for 
certain reasons; to allow a re-trial de novo of 
res judicata, and when it is exercised the rule 
is suspended. But there is nothing in sec- 
tion 873 which allows a suspension of the 
rule by order of the Con1t without liberty to 
bring a fresh suit: nor has my attention been 
drawn to, nor am I aware of, any other pro- 
vision of the law which gives the power to 
make such an order. The withdrawal of the 
appellant simply deprives this Court of its 
seisin over the decree in appeal, and the 
matters decided by that decree cease to be 
sub judice. This accords with the view in 
Satyabhamabat v. Ganesh Balkrishna (8). 

For thése reasons, inasmuch as the appel- 
lant has declared his wish to withdraw from 
this litigation without leave to bring a fresh 
suit in respect of any part of the subject- 
matter thereof, and I have no power to pre- 
vent him from adopting this course, the only 
order J can make, and do hereby make is the 
following :— 

The appellant having withdrawn from this 
litigation without leave to bring a fresh suit, 
and such withdrawal having been consented 


to by the respondents subject to their claim 


for costs, it is ordered that the appeal be filed 
without judgment or decree by this Court, 
and that the appellant do pay all the costs of 
the respondents in this Court, and bear his 
own costs. 


Appeal filed. 
(5) 6 M. 43. (7) 16 B. 248. 
(8) 29 B. 13. 


(6) 16 B. 370. 
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(a. œ 5 N. L. R. 94.) 

NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

CRIMITNAL Revision No. 50 or 1909. 
April 2, 1909. 
Present :—Mr. Skinner, A. J. C. 
HIRA SINGH AND OTHERS— PETITIONERS 

versus 


MOHAN SINGH—Oprosire Parry. 6 
Oriminal Procedure Code (Act Vof 1898), ss. æ 
107, 145—Serurity for breach of the peace—Dispute aboute 
land justifying proceedings undrr 6. 145—Proceedsngs 
urder s. 107 not Larred—Complainant out of possession 
—Breath of peace likely to result from complainant's 
efforts to resume possession—Sufficient grounds for 
binding vver opposite party. 

The fact that there is a dispute about land, which 
might be made the subject of proceedings under 4. 
146, Or. P. O.,does not bar proceedings under s. 107 of 
the Code. 

Belagal Ramacharlu v. Empæ'or, 26 M. 471 and 
King-Empero: v. Basiruddin Mollah, TO. W. N. 746, 
followed. 

Dolegobind Chowdhry v. Dhfnu Khan, 25 O. 659; 
Bidu Bhusan Chatterji v, Annoda Churn Kananjui, 6 
0. W. N. 888; Balas Malto v, Nobin Manjhi, 7 O.W.N. 
29; Saroda Prosad Singh v. Emperor, T C. W. N, 142 
and Mahadeo Kunwar y. Bisu, 25 A. 587, not folldwea 

Where a complainant under section 107 is out of 
possession of the land in dispute and the only danger 
of a breach of the peace is from complainant's attempt 
to resumo possession of the land, he should be left 
to his remedies for re-instatement under the Code of 
Criminal Procedure or Specific Relief Act; and the 


. facts that his dispossession was apparently illegal and 


foreible and that a breach of the peace is likely to result 
from his attempting to resume possession are not 
sufficient grounds for binding over the opposite party 
to keep the peace. 

Kvng-Emperor v, Basiruddin Mollah, 7 O. W. N. 746, 
referred to, 


Revision against the order of the District 
Magistrate, Raipur, confirming the order of 
Sub-Divisional Magistrate, Baloda Bazar, 
dated the 19th November, 1908. g 

Judgment.—The applicants Hira 
Singh and Ganga Singh are admittedly in 
possession of certain muafi land in a village, 
of which they are malguzars. The non-appli- 
cant Mohan Singh (who was the complainant 
before the Magistrate) says they took forcible 
possession, but admits that there had been a 
contract between them whereby he had sold 
the land in dispute to the applicants, that he 
has received part of the purchase-money, and 
that the applicants are willing to pay the 
balance, and are suing him for specific per- 
formance of his contract by execution and 
registration of a sale-deed, a claim which he 
is resisting on the ground that he only agreed 
to sell the land on the understanding that the 
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defendants would arrange for the sale to him 
of a share in another village, which, I under- 
stand, does not belong to them. 

Mohan Singh’s efforts to retain and resume 
possession of the land in dispute have caused 
apprehension of a breach of the peace, and on 
Mohan Singh’s complaint the applicants have 
been bound over to keep the peace for one 
year, and the District Magistrate has declined 
to interfere. Hence this application. 

Whether the fact that there is a dispute 


about land, which might be made the subject , 


of proceedings under section 145 of the Code 
of Criminal Procedure, bars proceedings under 
section 107 thereof, is a question as to which 
“there has been some difference of opinion. 
The decisions of the Calentta High Court in 
Dolegobind Chowdhry v. Dhaan Khaw (1); 
Bidhu Bhusan Ghatterjt v. Annoda Churn Ka- 
nangi (2), and Balai Mahto v. Nobin Manjhi 
(3) (the two lasgby the same learned Judges), 
support an affirmative answer, as also does 
that in Saroda Prosud Singh v. Emperor (4). 
‘Agid the last mentioned case was followed by 
a learned Judge of the Allahabad High Court 
in Mahadeo Kunwar v. Bisu (5) and proceed- 
ings under’ section 107 set aside. On the 
other hand in Belagal Ramacharlu v. Emperor 
(6), though the facts were distinguished from 
those of Dolegobind Chowdhry v. Dhanu Khan 
(1), a Division Bench of the Madras High 
Court intimated dissent from the rale therein 
adopted, and that ‘the Magistrate has a dis- 
cretion to proceed under section 107, or sec- 
tions 144, 145, Criminal Procedure Code.” 
And in: King-Emperor v. Basiruddin Mollah 
(7), though Harington, J., adhered to the 
previous Calcutta decisions, to some of which 
he had been a party, Brett, J., took the op 
posite view, namely, that “it cannot be held 
that by the provisions of section 145 of the 
Criminal Procedure Code, the Magistrate is 
deprived of jurisdiction under section 107,” 
and that “itis easy to conceive a case in 
which an order under section 145, Criminal 
Procedure Code, would not obviate the neces- 
sity to take proceedings undor section 107, to 
prevent a breach of the peace even though the 
cause of quarrel between the parties was a 
dispule as to the right to a piece of land.” 
Owing to this difference of opinion the case 
was referred toa third Judge, Banerjee, J.; 


(1) 25 Q 559. (4.70 W.N 142. 
(2) 6 0 W N. 833. (5) 25 A. 537. 
(3) 7-0. W. N 29. (6) 26 M, 471. 


(7) 70 W. N. 748. 


- breach of the peace. 
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who agreed with Brett, J., so far as that 
“the mere fact of a dispute likely to lead to 
a breach of the peace being a dispute relating 
tothe possession of land may not be sufficient 
to preclude the Magistrate from taking pro- 
ceedings under section 107 ,of the Code of 
Criminal Procedure and to confine his action 
to a proceeding under section 145,” but on 
the facts agreed with Harington, J., that no 
case sufficient for the taking of security under 
section 107 had been established. 

Now on the facts the case in King-Hmpcror 
v. Basiruddi Mollah (7) scems to me stronger 
thau the present case, for that case was dealt 
with on the basis of the Deputy Magistratc’s 
finding that “Manik Mollah of tho second 
party is the aggressor and is trying his best 
to disturb the peaceful possession of Sundari 
and her husband Basiruddin.” ` Yet Banerjce, 
J., held that finding insuficient to justify the 
binding over of Manik Mollah. In this case 
it seems clear that the only danger of a breach 
of the peace is from Mohan Singh’s attempt- 
ing to resume possession of land from which 
he has admittedly been ousted. Although, 
therefore. I agree with the Madras High Court, 
and with the decision of the majority in King- 
Emperor v. Basiruddin Mollah (7), in holding 
that the fact thet proceedings might be taken 
under section 145 does not bar proccedinzs 
ander section 107 of the Code of Criminal 
Procedure, and althongh on the facts of that 
case I prefer the judgment of Brett, J, to 
that of Banerjee, J., it soems to me that m 
this case no sufficient cause for binding the 
applicants over to keep the peace has been 
shown. Mohan Singh on his own showing is 
out of possession and has been so for some 
time. If he was forcibly dispossessed he 
should have applied for re-instatement under 
the Code of Criminal Procedure within 2 
months, or under the Specific Relief Act 
within 6 months. As he has not done so, he 
had better await the result of the pending 
civil litigation, and if he does not attempt to 
resume possession of the lard in dispute, 
there seems no reason to apprehend a 
The Snub-Divisional 
Magistrate has only found that “the accused 
have been using force and all other means to 
keep Mohan Singh ont of the land although 
he has not parted with the possession,” hy 
which I understand him to mean that Molin 
Singh has not parted voluntarily from the 
land, not that he is in actual possession, ^s 
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the words ‘koop ont’ imply that he is out of 
possession, and he himself admits he has 
been dispossessed. And- this point has not 
been gone into by the learned District Ma- 
gistrate in his order ofthe 7th January last. 
I, accordingly, set aside the order of the Sub- 
Divisional Magistrate requiring the appli- 
cants Hira Singh and Ganga Singh to give 
security for keeping tho peace, and discharge 
their bonds, 
Application allowed. 





(a. c. 81 A. 289; 24 A. W. N. 213.) 
ALLAHABAD HIGH COURT. 
Viner Crvit Arrears Nos. 123, 106 ann 107 
or 1902. 


October 17, 1904. Mb 


Present :—Sir Jobn Stanley, Kr., Chief 
Justice and Mr. Justice Burkitt. | 
RICHARD ROSS SKINNER— PLAINTIFE—- 
APPELLANT 
versus 
DURGA PRASAD AND ANOTHER— DEFENDANTS 
i — R ESPON DENTS - 
` THOMAS WILLIAM SKINNER— 
7 DEFENDANT —ÅPPELLANT 
CETENE 
RICHARD ROSS SKINNER—PLAINTI}E— 
RESPONDENT - 
THOMAS WILLIAM SKINNER— 
PLAINTIFF —ÅPPELLANT 
VETEUS 


DURGA PRASAD—DEFENDANT— 
RESPONDENT. 

Will—Construction——Successton Act (X of 1865), 
8, 84-—Dersse to eldest son and to his lawful male 
children according 1o the law of nhe: tfance—Lrfe-estate— 
to eldest s n—Marriage—Muhammadan wife—Christian 
husband—Narriage perfo: med accor ding to Muhammadan 
ries—Taltdity of marriage. 

One Thomas Skinner, domiciled in tho North 
Wesiern Provinces, made a will in 1864,before the pas- 
ging of the Indian Succession Act of 1865. The will 
provided inter alia that —“ My private samndan, 
presented to me by Government asa reward for 
gervices rendered durmg tho rebellion of 1857, as 
well as all villagos, houses and other property 
added Ly me from time to timo to the_original 
grant. may, nt my demise, descend to my eldest 
gon, Thomas Brown Skinner and to his lawful 
male children, according to the law of inheritance. 
In tho orent of my cldest son, Thomas Brown 
Skinner, dying without lawfnl male children, the 
abore mentioned zumindat:, ct etea, shall descend 
ta my female children, or in the event of their 
death to tho female children born in wedlock of my 
soha in succession” : 
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Held, that in construing this will the Indian 
Succession Act had no application, nor could it 
be construed by any rules of construction appli- 
cablo to English wills: it was_to be construed ac- 
cording to principlên of justice, equity and good 
conscience, Musammat Barlow v. Eveline Orde, 18 M. 
I. A 277; 13 W. R. 41 (P. CO); 5 B.L. R.I (P. 0) 
Secretary of State v. Administrator Gencral of 
Pengal,1 B. L. R. WA 00) ; Abraham v. Abraham, 9 
M.I.A, 196 at p. 199; 1 W. R.1(P.C.); Broughton v. 
Pogose, 12 B. L. R. 74; 19 W. R. 181; Olifford 
v. Koe, 5 A. 0, 447 ; Heron v. Stokes, (1842) Dr. and 
War. 89, 8c. 59 R. R. 652, referred to. It was not the 
intention of tho testator to give an absolute estate 
to his eldest son in the zamindari. The testator 
indicated the wish that his sons who should 
acquire his property should have a life-estate only and 
that the pbsolute estate should devolve upon the 
eldest son of the son of the testator who should be 


entitled to the property for hfe and should leave a 
son surviving him. 


Obiter—A marriage between a Christian husband 
and a Muhammadan woman performed according 
to Muhammadan rites is not a*valid marriage. 


“First appeal from the decision of the Subor- 
dinate Judge of Meerut, Ated the 17th of 
March, 1902. 

Mr, Sunder Lal (with him Mr. Mott Lal), 
for the Appellant. . 

Messrs. O. Dillon, T. Conlon, B. E. O'Conor, 
Jogendra Nath Chowdhri, Ghulam Mujtaba 
Durga Oharan Banerji, for the Respondent. 

Judgment.—These threo appealsarise 
out of two suits which were brought in 
Court of the Subordinate Judge 
of Meernt, one by Richard Ross Skinner 
against one Durga Prasad and Thomas 
William Skinner and the other by Thomas 
William Skinner against Durga Prasad to 
recover possession of the village of Sherpur 
in the District of Bulandshahr and for mesne 
profits, both of which suits were dismissed, 
Appeal No. 106 is an eppeal by Thomas 
William Skinner in the suit brought by 
Richard Ross Skinner against the finding of 
the lower Court that he is not a legitimate son 
of the late Thomas Brown Skinner, who was 
the father of himself and brother of Richard 
Ross Skinner. Appeal No. 107 is an appeal 
by the same appellant in the suit which was 
instituted by him against the same finding, 
and also against the decision of the lower 
Court upon the construction of the will of the 
late Thomas Skinner, grandfather of the 
appellant. Appeal No. 123 is an appeal by 
Richard Ross Skinner in the suit instituied 
by him against the decision of the Court below 
holding that Thomas Brown Skinner took an 
absolute estate in the zamindar? property of 
the testator, Thomas Skinncr, The three 
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appeals have -been heard together, and one 
judgment will govern all. 

Two questions, and two questions only, 
arise in the case. One is as to the true con- 
struction of the will of the late Thomas 
Skinner, dated the 22nd of October 1864; and 
the other is the question of the legitimacy of 
Thomas William Skinner. 

The founder of the family was Colonel 
James Skinner, ©. B., an Indian soldier of 
fortune, whohad for military services obtained 
from the Fast India Company in the begin- 
ning of the last century a grant ofa large 
estato situate in the Bulandshahr District in 
the North-Western Provinces. -The origin of 
the family is obscure. It appears from a suit 
which was instituted over thirty years ago to 
establish the willeof Major James Skinner, an 
illegitimate son of Colonel Skinner, that it 
was then allegedand there was some proof, 
that Colonel Skinner was illegitimate, being 
probably the child of a native woman by a 
European father. That case went on appeal 
to their Lordships uf the Privy Council, and 
it is to be found reported in Musammat 
Fanny Barlow v. Sophia Eveline Orde (1). In 
the course of his judgment-in that appeal 
Lord Westbury observes of the origin of 
Colonel Skinner as follows: — His origin is 
unknown ; being illegitimate he belonged to no 


family, and all that can be collected is that | 


he was probably a soldier of fortune who rose 
by his courage and military skill to some 
distinction in the service of the East India 
Company.” The testator in the present case, 
Thomas Skinner, is a son of Colonel James 
Skinner. He was a resident of Bilaspur in 
the Bulandshahr District, and at the time of 
his death, which occurred on the Sth of 
November 1864, was possessed of immovable 
property of considerable extent and value. 
The testator had three sons and four daughters 
by his wife Eliza Ann Skinner, of whom 
Thomas Brown Skinner was the eldest son 
and Richard Ross Skinner the second son. It 
appears that Thomas Brown Skinner was born 
before the marriage of his parents, and so was 
illegitimate. By his will, which is divided 
into seven paragraphs, Thomas Skinner pro- 
vided for the payment of his debts and an 
annuity for his wife, and also allowances for 
his children, and then as to his zumindari he 
gave the following directions in the fourth 

Oe ME, I. A. 277; 18 W.R. 41 (P. C.); 5 B. L. 
R.1 (P.C) 
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and fifth paragraphs, namely :-~ That my 
private zamindart, “presented to me by 
Government as a reward for services rendered 
during the rebellion of 1857, as well as all 
villages, houses and other property added by mo 
from time to time to the original grant, may, 
at my demise, descend to my eldest son, Thomas 
Brown Skinner and to his lawful male 
children according to the law of inheritance. 
In the event of my eldest son Thomas Brown 
Skinner, dying without lawful male children. 
the above-mentioned private samindari, el 
cetera, shall descend to my next male heir, 
and should all my sons die without lawful 
male children, the zamindarz, et cetera, shall 
descend to my female-children, or, in the event 
of their death, to the female children born 
in wedlock of my sons in succession.” Tho 
will was executed on the 22nd of October 
1864, that is, 18 days before the testator’s 
death. After his death his son, Thomas Brown 
Skinner, succeeded te the property, but ho did 
not enjoy it long. He appears to have been 
of extravagant tastes and soon became im- 
mersed in debt. In execation of asimplo 
money-decree obtained against him by 
Durga Prasad his interest in the property 
in dispute in these appeals was sold and 
purchased by Darga Prasad. It is contended 
on behalf of the latter that upon the truc 
construction of the will of Thomas Skinner, his 
son, Thomas Brown Skinner, acquired an 
absolute estate in the property, and that he 
(Darga Prasad) is entitled now by virtue of 
his purchase to an absolute estate. Thomas 
William Skinner, alleging that he is the 
legitimate son of Thomas Brown Skinner, 
contends that his father had merely a life- 
estate in the property and that upon his 
death the property devolved upon him. Richard 
Ross Skinner also supports the contention of 
Thomas William Skinner that his father had 
only a life-estate, but he alleges that Thomas 
Brown Skinner is illegitimate, and consequent- 
ly is not entitled to the estate, and he claims 
it as being the eldest legitimate son. 

The learned Subordinate Judge has found 
that Thomas William Skinner was illegitimate, 
but he has decided that, according to the true 
construction of the will of Thomas Skinner, 
Thomas Brown Skinner took an absolute 
estate, and consequently Durga Prasad is now ` 
entitled to the property absolutely. He,* 
therefore, dismissed both suits. Henco the 
present appeals, 
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There are two questions, therefore, now 
before us. The first is as to the trne construc- 
tion of the will of Thomas Skinner in regard 
to the devise of hisimmovable property, and 
the second is as*to the legitimacy of Thomas 
William Skinner. We shall first deal with 
the will. The testator died before the passing 
of the Indian Succession Act of 1865, so that 
that Act does not aid usin the matter. His 
domicile was in the North-Western Provinces 
of India, and there is no particular law of that 
domicile applicable to this case. The Privy 
Council held in the case of Musammat 
Barlow v. Eveline Orde (1), to which 
we have made allusion, and which had 
to do with the will of Colonel James Skinner, 
son of the founder of the family, that having 
regard to the circumstances of the family it 
was impossible “ to affirm that any particular 
law is applicable to the construction of the 
Colonel’s will or the regulation of his succes- 
sion ” and that“ any question that may arise 
respecting them must, therefore, bedetermined 
by the principles of natural justice.’ That 
case, their Lordships held, fell to be decided, 
as directed by the Regulations, by the 
principles of natural justice, equity and good 
conscience. There was nothing before their 
Lordships in that case to indicate the religions 
belief or profession of Colonel Skinner or of 
his family. In the case of the testator Thomas 
Skinner and his family the evidence shows 
that they were Christians, but we do not 
think that this fact would justify us in 
interpreting his will upon any other principlos 
than those which were applied in the case of 
Musammat Barlow v. Eveline Orde (1). 
We do not think that we should apply 
to its interpretation any technical rules 
of construction such as are applicable to 
English wills. The territorial law of British 
India is not strictly speaking English law but 
a modified form of English law— Secretary 
of State v. Administrator General of Bengal 
(2), Abraham v. Abraham (3) and Broughton v. 
Pogose (4). It was contended before us by the 
learned counsel for the respondent) Durga 
Prasad that the willshould be constrned accord- 
ing to English law, and that according to 
that law, under the rule in Wild’s case (5), 

< Thomas Brown Skinner took an estate tail, 


And that, as we understand the agrament, 
()1B L.R. 87(0 C) 
(3)9M I A 195 atp 199;1 W. B.1@. 0.) 
(4) 12 B. L. R. 74,19 WR 181. 
(5) 6 Coko 17, 
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such an estate, must be regardedasan absolute 
estate in theso Provinces, where estates tail 
are unknown. The qualified estate known 
as an estate tail had its origin in the ancient 
feudal system, the foundation of English 
jurisprudence as regards landed property. 
That system finds no place in the territorial 
law of these Provinces. In Western India a 
land tenure is to be fonnd closely resembling 
it, as, for example, the jaghirs of the Mahratta 
country, but in these Provinces nosuch tenure 
exists. If it had been possible to create an 
estate tail in the land and the estate so 
created vested in Thomas Brown Skinner’ 
was such an estate, the case of the respond- 
ent Durga Prasad would not, as it appears to 
us, be advanced, for that estate was never 
barred, if there existed n megns of barring it, 
and consequently on the death of Thomas 
Brown Skinner it passed off to the next heir. 
The learned counsel for Durga Prasad 
recognized this difficulty, and was obliged to 
call in aid of his argument i*e provisions of 
section 54 of the Indian Succeasion Act of 
1865, asking us to hold that words which in 
a devise of land in England would confer an 
estate tail would in this country pass the 
whole interest of the testator. He asked us 
to apply this section as if the Act had retro- 
active operation. Under that section, unless a 
contrary intention appear by a will, the 
whole interest of a testator will pass under a 
gift to a man and the heirs male of his body, 
words which in England are appropriate to 
confer an estate tail. Woe cannot accede to 
this argument. The Succession Act is not 
retroactive, and even if it were, the section in 
question is‘ only applicable if a contrary 
intention does not appear by the will. Now 
therule in Wrld’s case (5) is based upon the 
presumed intention of the devisor that the 
children of the devisee should take the pro- 
perty, and that, inasmuch as they cannot take 
as immediate devisees, inasmuch as they are 
notin existence, and by way of remainder 
they cannot take, for that was not the 
devisor’s intent, the gift being immediate, 
therefore, the word “children ” shall be taken 
as a word of limitation. The rule is only a 
construction, butit is a rule which in England 
will not be departed from in cases properly 
falling withinits scope—Olifford v. Koe(6) but 
ithas been frequently criticised as a role which 
in many instances has defeated the intention 
(©) (1880) 5 A O. 447, 
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of testators. That eminent lawyer Sir Edward 
Sugden, when Lord Chancellor of Ireland, 
in the case of Heron v. Stokes (7) suggest- 
ed that the more natural construction of a 
gift to a man and his children, there being no 
children in esse at the time, and that which he 
would have adopted in the absence of anthor- 
ity the other way would be to hold it to bea 
good gift to the parent for life with remainder 
to the children. Now the primary object in 
construing a will is to ascertain the intontion 
of the testator. In order to gather what the 
intention of the testator was in regard to the 
disposition of his zamindart we must read the 
fourth and fifth paragraphs of his will to- 
gether. In the fourth paragraph he directs that 
it shall descend to hiseldestson Thomas Brown 
Skinner and to his lawful male children 
according to thé Jaw of inheritance. The 
words “ according to the law of inheritance ” 
mnst not be ovdé¥looked. They seem to 
indicate that the children of Thomas Brown 
Skinner were objects of the testator’s bounty, 
andethat the words “lawfal male children ” 
were nob used merely as words of limitation ; 
that the testator’s intention was that they 
should enjoy the property after the death of 
their father according to the law of inheritance; 
that is, that the eldest son living at the 
father’s death should succeed to the estate. Lf 
the words to“ his lawful male children ” are 
treated as words of limitation merely. that is, 
as marking ont the estate which Thomas 
Brown Skinner was to enjoy, the words 

according to the law of inheritance ” are 
unnecessary and out of place. The learned 
Subordinate Jadge does not appear to us to 
have attached due weight to these words, or 
to have properly interpreted them. Hesays.— 
“Now he (the testator) does not say that his 
eldest son, Thomas Brown Skinuer, should 
only have a life-interest, and we have no right 
to import into the will those words Then 
again, when he says clearly that the property 
should descend to his eldest son Thomas Brown 
Skinner and to his lawful male children 
according to the law of inheritance, we all 
know that according to the law of inheritance 
tho eldest son of Thomas Brown Skinner does 
not take only a life-interest.” The answer to 
this is that the testator did not give the estate 
to Thomas Brown Skinner according to the 
law of inheritance, but he gave it to Thomas 
Brown and to his lawful male children accord- 

(7) (1842) Dr. and War. 89 ; s, c. 69 B. R. 652. 
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ing to that law. The words “ according to tho 
law of inheritance” are not so much applicable 
to and explanatory of the gift to Thomas 
Brown Skimmer as they are of the gift to bis 
lwwful male children. If the testator had intend- 
ed to give the property absolutely to Thomas 
Brown Skinner, the introduction of the words 
“and to his lawful male children” was quite 
unnecessary and inappropriate. The succeed- 
ing paragraph makes thismore clear. By it the 
testator provides that if Thomas Brown Skin- 
ner should die without lawful male children his 
property should descend to the testator’s uext 
male heir, z.e., to his second, or other son who 
should be living at the death of Thomas 
Brown Skinner. Then follows the provision 
that if all his sons should dio withont lawful 
male children, the zamindart should descend 
to his female children, and in default of such 
children, then to the female children of his 
sons in succession. Reading these two 
paragraphs together, it appears to us 
that ib was clearly nol the intention of the 
testator to give an absolute estate in his 
gamindart to Thomas Brown Skinner. Tho 
testator indicates his wish that his sons who 
shall acquire the property shall have a life- 
estate only and that the absoluto estate shall 
devolve upon the eldest son of the son of the 
testator who shall be entitled to the proporty 
for life and shall leave a son surviving 
him. 

In order to gather the intentions of the 
testator wemust place ourselves in his position 
and see what were the circumstances of the 
family. The will was made shortly beforo his 
death. He had a wife, Eliza Ann Skinner, 
and six children, namely, three sons and three 
daughters. Of these children the two eldest, 
Thomas Brown and a daughter Jane Sophia 
were not born in wedlock, the testator having 
been married to their mother after their birth, 
It seems highly improbable that. if the 
intention of the testator was to give his eldest 
son an absolute estate, he should havo intro- 
duced into his willelaborate provisions for 
the devolution of the property such as are 
contained in paragraphs 4 and 5 of the will, 
I£ such was his intention he would not, we 
think, have gone on to provide for the devolu- 
tion of the property, not merely in the event 
of the death of Thomas Brown Skinner in his 
(the testator’s) life-time, butfor the succession 
of daughters in the event of his sons dying 
without male issue. It is evident that the 
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testator was desirous that his zamindart 
should be retained in the family, and this 
was not unnatural seoing that it had been 
given to him as a reward for public services. 
In the 6th paragraph of his will, in which he 
makes provision for the payment of his debts, 
he directs thab on no account shall my 
private zamindart, et cetera, be sold to pay 
such debts.” Reading the will as a whole and 
taking into consideration the, circumstances, 
we have no hesitation in holding that Thomas 
Brown Skinnéy took merely a life-estate and 
not an absolute estate in the property. 

We now come to the question of the 
legitimacy of Thomas William Skinner. The 
allegation of Richard Ross Skinner is that 
Thomas Brown Skinner, who died on the 
8rd July 1900, left no lawful male issue, and 
that he, as the second son of Thomas Skinner, 
is entitled to the property under his will. The 
testator Thomas Skinner was a Christian and 
all his children were baptized Christians. He 
shows by his will his desire that they should 
continue in that faith, for we find that he 
declares towards the end of his will that his 
sole object in leaving his family to the care 
of the Court of Wards, as ho directed in an 
earlier part of his will, was that thei educa- 
tion might be properly carried ont, “and they 
be brought up in the Christian faith.” Shortly 
after his death Thomas Brown Skinner was 
sent to La Martiniere College, Lucknow, 
which is a Christian College, and there he 
remained until the 15th day of December 1866. 
He returned to Bilaspur on this date, and 
there he seems at once to have given himself 
up to a life of indulgence and dissipation. In 
the family wasa young Muhammadan girl 
named Ahmadi Begam, who was the daughter 
or protegee of an old servant of Mrs. Eliza 
Ann Skinner. He appears to havo been 
attracted by her charms, and to have prompt- 
ly begun to co-habit with her. It is said that 
he was not content with her alone, but kept 
two other mistresses at the same time, named 
Ladli and Khnorshed. The result of his 
intimacy with Ahmadi Begam waa the birth 
of Thomas William Skinner on the 27th of 
December 1867, that is, about a year after 
Thomas Brown Skinner left school. He was 
baptized as a Christian on the 18th of 
February 1868, the date of his birth being 
given as the 27th of December 1867, and his 
mother’s name being given in the baptismal 
certificate as Fanny Skinner. On the 12th 
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of February 1869 Ahmadi Begam was baptiz- 
ed as a Christian under the name of Fanny, 
and on the following day Thomas Brown 
Skinner was married to her by the Revd. T. 


"H. Crawford in the Church of St. Stephenthe 


Martyr, Delhi. In the marriage certificate 
Thomas Brown Skinner is described as a 
bachelor and Fanny is described as a spinster. 
Meantime, as we have said, Thomas William 
Skinner was born. His case now is that 
before 
Brown Skinner adopted the Muhammadan 
faith and went through the form ofa nikah 
marriage with Ahmadi Begam before his 
birth, and that this was a valid marriage, and, 
therefore, he is legitimate. The alleged 
Muhammadan marriage is said to. have taken 
place at Tilbegampur, which is distant about 
6 miles from the family residence at Bilaspur, 
in a half-built house belonging to the estate. 
The story is that shortly after Thomas Brown 
Skinner had returned from school on the 
15th of December 1866, he went through the 
form of a nikah marriage with Ahmadi Befam. 
who was then a Muhammadan, and who was 
either the daughter or proteges of a servant 
of his mother, and this marriage took place, it 
is said, with the approval of his mother and 
in the presence of a large number of people 
of the neighbourhood. Several witnesses were 
examined, who say that they were present at 
the marriage, and, if their evidence be reliablo, 
they establishthe factthat a form of marriage 
was gone through. There is no evidence to 
show that Thomas Brown Skinner ever 
became a Muhammadan, but the Court is 
asked to presume that if he went through the 
form of a nikah marriage with a Mubam- 


their Christian marriage Thomas ° 


madan girl, he must be taken to have pre- | 


viously adopted the faithof Islam. We are 
not prepared to admit that in the circum- 
stances of this case at all events any such pre- 
sumption arises. Thomas William Skinner 
was born on the 27th of December 1867, so 
that if the alleged marriage took place before 
his father and mother co-habited it must have 
been not later than March 1867, The sugges- 
tion is that his mother was at heart a 
Muhammadan, and that she was anxious that 
her son should marry a Muhammadan, and 
so induced him to marry this girl, No doubt 
Mrs. Skinner had Muhammadan proclivities, 
for we find that soon after the death of her 
husband she married a Muhammadan and 
went on a pilgrimage to Mecca and has never 
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returned ; but even if this be so it would not 
account for a desire on her part that her son, 
who was heir to a large property, should 
marry 4 girl of no position, a mere waif and 
stray. 

Let us now examine the evidence which has 
been given in support of this alleged marriage. 
A person, who is described as Mrs. Harriett 
Everett, was examined by commission. Her 
English name is misleading, as she is not an 
Englishwoman. The learned Subordinate 
Judge says of her “she is called Mrs. Everett, 
but she is a native woman. She does not 
know a word of English and she lives in 
parda. She was examined by commission.” 
“This woman gave her evidence in the 
vernacular, and admitted that she did not 
know English. She says that she was 
acquainted with” Thomas Skinner and his 
wife, whose name she gives as Lado Begam, 
and that she used to visit Lado Begam 
regularly. Lado Begam, she says, invited 
her to the marriage ceremony of her son at 
Tiblbegampur, and she attended the marriage 
and Thomas Brown Skinner wore Hindustani 
dress at the marriage. In cross-examination 
she says that Thomas Brown Skinner was 
“sent for from school for marriage.” The 
witness states that she isa Christian, but 
that she does not appear in public. Now, if 
her evidence is trus, not merely was the 
marrage arranged before Thomas Brown 
Skinner left school, but his conversion to 
Muhammadanism must also have been pre- 
arranged. Up to the date of the marriage he 
was undoubtedly a Christian, and as a Chris- 
tian he was received asa pupil at the Marti- 
niere College. His estate was under the Court 
of Wards. It is difficult to believe that the 
conversion of this youth was pre-arranged, as 
also his marriage to a poor Muhammadan 
girl of no position, and that he was brought 
from school for the marriage. The story is 
highly improbable on the face of it, and we 
should be slow to attach credit to it. The 
question suggests itself how it came that Mrs. 
Everett, a Christian, took partin a Muham- 
madan marriage. The presence of a Christian 
at a Muhammadan ceremony ‘of the kind is 
contrary to rule. We shall see later on that 
this evidence is inconsistent with the evidence 
given by other witnesses. The next witness 
to whom we would refer is Madad Ali. He 
resides at Tilbegampur, and gives his occupa- 
tion as that of a tutor and reciter of the 
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nikah formula. He says that Thomas Brown 
Skinner was at first married according to tlo 
nikah form at Tilbegampur, his first nvkuh 
being with Ahmadi Begam and the second 
with Vicco, and that the Muhammadan namo 
given to him was Abdul Majid. He says that 
he was present at the first nikah, which wus 
solemnised by his father Ahmad Ali, who wrs 
a Qasi. Except the bare statement that the 
marriage took place and that he was present ut 
it, this witness gives little or no information. 
The next witness is Rahim Bakhsh. He is 2 
resident of Tilbegampur and sweeps the 
mosque and also acts as a vakil in nikai 
marriages. He says that he was present and 
acted as vakil at the nikah marriage of 
Thomas Brown Skinner, and that two persons 
of the name of Manmuna ard Nanhu, both of 
whom are dead, were witnesses to the 
marrirge. He aleosays that he acted as vakil. 
The nikah was performed, he says, by one 
Ahmad Ali. In cross-examination he said 
that he may have been vakil on the occasion 
of other marriages the same year, but he did 
not remember them, nor did he ever remember 
his having beena vaizl in any marriage per- 
formed previous to the last ten years. Hoe 
says that fifty zamindars were invited to the 
marriage, and were present at it and he 
mentions the names of one or two persons who, 
he says, were present. 1f the marriage was 
intended to be private, as is suggested, it is 
not likely that fifty zamindars of the neigh- 
bourhood would have been invited to it. Thomas 
Wiliam Skinner in his evidence stated that 
“he had found out that at the time of the 
nikah it was kept a secret from all the rela- 
tions and from everyboody.” The next witness, 
Ali Bakhsh, who is a cultivator residing at 
Bilaspur, also says that he was present at the 
marriage between Thomas Brown Skinner, 
whom he describes as Mr. Brown, and Ahmadi 
Begam, but he did not go inside the house. In 
cross-examination he stated that he attended 
the nikah becanse he was invited, but that it 
had been performed when he reached the 
house. He says twenty persons in all were 
present at the time of the nikah, and that the 
Muhammadan name of Mr. Brown was Abdul 
Majid. He says on no other occasion did he 
go to Mr. Skinner’s house. The next witness 


is Zahur Ali Khan, who is also a cultivator. ` 


He also says that the nikah of Thomas Browne 
Skinner was performed at Tilbegampur in his 
presence and that five or six persons were 
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present in the room in which the nikah was 
performed, besides the vakil and the witnesses 
and the Qazt, and that fifty or sixty persons of 
the village were invited and were present onthe 
occasion. The next witness is Rahim-un-nisa, 
an old woman of eighty years of age, who was 
®& nurse in the service of the Skinner family. 
She says that she knew Ahmadi Begam after 
she had been brought to Bilaspur from Delhi 
by the nurse of Mr. Brown (¢.e., Thomas Brown 
Skinner), and then, to use her own words, “at 
first there was no connection between Ahmadi 
Begam and Mr. Brown, but subsequently they 
had connection and were married. The 
marriage of Mr. Brown and Ahmadi Begam 
was performed according to the Muhammadan 
form of marriage. The nikah was performed 
at Tilbegampur. Ialso went to Tilbegampnr 
with him. The whole of the family went with 
him. Mr. Brown’s paternal grandmother, 
mother’s mother, motherand the four children, 
namely Dickie, George, Alice and Maggie, 
were all with him.” This is not consistent with 
_ the suggestion of Thomas William Skinner 
that the marriage was kept a secret. In cross- 
examination she said that Ahmadi Begam was 
not at Bilaspur when Mr. Brotyn came from 
school, that she came about two months after 
Mr. Brown had come. This last statement is 
in conflict with the evidence of Mrs. Everett, 
whosaidthat Thomas Brown Skinner was sent 
for from school for the marriage. If Ahmadi 
Begam was not at Bilaspur until some months 
after the arrival of Thomas Brown Skinner 
fromschool, isit not tume that he was sent for 
for the purposes of the marnage. 

These are the witnesses whose evidence has 
been relied upon insupport of the marriage. 
They are persons of no position, and they 
merely make a bald statement to the offect 
that a nikah marriage was gone through 
between the parties. Not a single member of 
the family has testified to it. The question 
then is whether the story is credible oris a 
pure fabrication. The Court below came to 
the conclusion that the witnesses were un- 
trustworthy and that no such marriage was 
ever solemnised. With the exception of the 
woman Everett and the old nurse, the wit- 
nesses to thentkahareresidents of Tilbegampur, 
and the suggestion of the learned advocate for 

. Richard Ross Skinner is that Thomas William 
,okinner employed his servant Abdul Rahman, 
who is'a resident of Tilbegampur, to procuro 
evidence of the marriage, and that he had 
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no difficulty, for a consideration, in procuring 
the evidence which we have commented on 
above. Most of the aboye mentioned witnesses, 
it must be remembered, came from Tilbegam- 
pur, where some of the Skinner property is 
situate, and where the appellant Thomas 
William Skinner would be likely to have much 
influence. One member of the family—James 
Skinner—was examined on behalf of Thomas 
William Skinner, but he was not present at 
the alleged marriage. He is a son of the late 
Major Skinner and resides at Delhi. He says 
that he was employed on the Skinner estate at 
Hansi and was transferred to Bilaspur, and 
that he left the service in October or November 
1866 and went to Agra, and in the following’ 
November or December he returned from Agra 
to Bilaspur, and then saw Thomas Brown 
Skinner. Hesays that he then saw Ahmadi 
Begam, and that she and Thomas Brown 
Skinner lived as husband aifd wife. He says 
that he “asked Brown Skinner what the 
matter between him and Ahmadi Begam was,” 
and that he said “ that he became a Muhem- 
madan and got the nikah ceremony with 
Ahmadi Begam performed.” Now if Ahmadi | 
Begam was recognised inthe family as the 
wife of Thomas Brown Skinner, what was the 
necessity for the witness asking him “ what 
the matter between him and Ahmadi Begam 
was ?” The question rather suggests clandes- 
tine relations between-the parties. In cross- 
examination he admitted that Thomas Brown 
Skinner always appeared to him a Christian 
and lived as a Christian and he also stated 
that at this time Thomas Brown Skinner was 
addicted to habits of dissipation. He says :-— 
“ When I saw Brown Skinner in 1866 he used 
to drink wine, was of a bad characterand used 
to keep women.” Litilo value, as it appears to 
us, can be attached to the ovidence of this 
witness. John Everett, who is a pensioner 
and the husband of the witness Mrs. Everett, 
says that he learnt of the marriage, and con- 
gratulated Thomas Brown Skinner when he 
was told by him that he was married to a 
Muhammadan girl according to Muhammadan 
law at Tilbegampur and introduced his wife 
to him. Thomas William Skinner gives the 
following account of how the evidence of the 
marriage was procured. Hesays :—“ I sent 
my servant Abdul Rahman after filing my 
suit to make inquiries at Tilbegampur as to 
who performed the nikah ceremony. 1 do not 
exactly remember whether I sent Abdul 
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Rahman before or aftor filing the suit. I 
think it was before filing the suit. It may 
have been abonta week before the suit. He 
came back and told me that the whole village 
could give evidence about the ska? Abdul 
Rahman is a resident of that village. He is 
not a man of much infiuence there. One of the 
witnesses to the nikah, I forget his name, told 
me the names of the vakils tothe nikih He 
a told me after Abdul Rahman’s inquiries. I 
* saw the witnesses at the village of Tilbegam- 
pur when l went there after filing the 
suit. I saw there Madad Ali and Azim 
Bakhsh amongst my witnesses. Azim Bakhsh 
was in my father’s service. I told Abdul 
Rahman to find out witnesses. I do not 
know the nanies of all my witnesses, and I do 
not know who wero the witnesses 
to the nikah. I, have found out that 
at the time of the nikah it was kept a 
secret from all the relations and from 
everybody.” 

This is the evidence in support of the 
marrjage, and it is not a little remarkable. 
The case which is sought to be established by 
it is that a youth of 17 years, who was born 
of Christian parents, who had been educated 
at a Christian College, and who had succeeded 
to considerable estates suddenly developed the 
notion of becoming a» Muhammadan and 
entering into a marriage witha Muhammadan 
girl of no parentage or position, and that, in 
order to keep the marriage private, he and 
his friends left the family residence at Bilaspur, 
went off to a half-built house at Tilbegampur 
6 miles distant, and there went through the 
form of a nikah marriage in the presence of 
a great number of szamindars of the locality. 
In connection with this evidence we must not 
Jose sight of the following admitted facts, 
namely, that Thomas Brown Skinner was the 
son of Christian parents and was himself 
baptized a Christian and educated as such at 
a Christian College, that he left school on the 
15th of December 1866, as is proved by the 
Principal of the College, Mr. Sykes, and that 
on the following 27th of December 1867 
Thomas William Skinner was born, and on 
the 24th of February 1868 was baptized a 
Christian at the Church of St. James, Delhi, 
that on the 12th of February 1869 his mother 
Ahmadi Begam was baptized a Christian 
under the name of Fanny, and on the follow- 
ing day she and Thomas Brown Skinner were, 
as: Christians, married at the Church of St 
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Stephen the Martyr at Delhi, and that in 
the marriage certificate Thomas Brown 
Skinner is described as a bechelor and his wifo 
as a spinster. We are asked to believe that 
shortly after leaving school Thomas Brown 
Skinner embraced Muhammadanism in order 
that he might be validly married to Ahmadi 
Begam, while we find that the offspring of the 
marriage (Thomas William Skinner) was 
baptized a Christianan 1868, and that within 
a year thereafter Ahmadi Begam embraced 
Christianity and was baptized a Christian, 
and on the following day went through the 
form of a Christian marringe, she and her 
husband being respectively described as 
spinster and bachelor. Further, if tho 
appellant Thomas William Skinner ever did 
become a Muhammadan, there is nothing to 
show when or under what circumstances he 
again became a Christian and renounced 
Islam. In the face of these facts the alleged 
Muhammadan marriage is in the highest 
degree improbable. ‘There is nota titlo of 
evidence to indicate that Thomas Brown 
Skinner received any instruction in the 
Muhammadan faith or that he ever practised 
the observances of Muhammadans. On the 
contrary, the evidence is that he was always 
regarded as a, Christian. 

It appears that he did not give up his pro- 
fligate habits, at least after Ahmadi’s death, 
according to the evidence of John Richard, 
who was examined asa witness. Heis the 
brother of Eliza Ann Skinner, the wife of the 
testator Thomas Skinner, and used to visit 
Bilaspur. He says that he knew Abmadi 
Begam and that she came to Bilaspur with an 
old woman who was in the serviceof Mrs. 
Thomas Skinner (.e., Eliza Ann Skinner) 
about 5 or 6 months after Thomas Brown 
Skinner had come. At that time, he says, 
Thomas Brown Skinner became intimate with 
Ahmadi Begam, and had two other girls also, 
namely, Ladli and Khurshed, in his keeping, 
who had come about 2 or 14 months after 
Ahmadi. He says that the three girls lived 
in the Mahal Sarai, and that Thomas Brown 
Skinner was not under his mother’s coutrol 
and did what he liked, and so kept all the 
three girls. This witness says that he was at 
Bilaspur with Thomas Brown Skinner as long 
as Ahmadi was alive, and that there was no 
nikah marriage between them, but that about 


two years after the birth of Thomas William ` 


Skinner a Christian marriage was performed. 
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He says that after Ahmadi’s death Thomas 
Brown Skinner had in his keeping twowomen, 
ono Eliza, the wife of Charles Everett, and 
another, Balakin, » Muhammadan woman: 
and that about two years after Ahmadi’s death 
he married the witness’ daughter Victoria 
Richard according to Muhammadan rites 
although Victoria was a Christian. He says 
that when his daughter was married to 
Tbonas Brown Skinner, the other two women 
were sent away now. So far as this witness 
knows, and he had every opportunity of 
knowing the fact; Thomas Brown Skinner 
was never a Muhammadan and no nikah 
marriage between him and Ahmadi ever took 
place. The ovidence of this witness discloses 
the grossly immoral conditions in which the 
family lived. Richard Ross Skinner says that 
his brother Thomas Brown Skinner was never 
a Muhammadan, and that about two years 
prior to his death he told the witness that 
Thomas William Skinner was illegitimate. He 
says that he had æ conversation with his 
brother about a letter which his son Thomas 
William Skinner had written to him asking 
him to acknowledge him as a legitimate son 
go that he might raise a loan, and that his 
brother had refused so to acknowledge him. 
His words are:— I happened to call on my 
brother T. B. Skinner, and he just casually 
mentioned to me about William Skinner's 
letter, showed it to me and told me that he, 
William, was not his; T. B. Skinner’s, 
legitimate son, and so he was not going to 
acknowledge him or write to him that he was 
his legitimate son.” Thomas William Skinner 
admitted in his evidence that his father and 
he were not on good terms before the death 
of the former. The witness further says that 
at the same interview Thomas Brown Skinner 
told him that he was not going to injore him 
in his rights. He says that there was no 
nikah marriage solemnized between Thomas 
Brown Skinner and Ahmadi Begam, but that 
Ahmadi Begam and two other women, namely, 
Ladi and Khurshed, lived with him at 
Bilaspur as his mistresses. He says that 
Ahmadi Begam and the other two girls Ladli 
and Khurshed occupied the same room, 
namely, the recom which had been his father’s 
bed room. The honse:at Tilbegampur was 
only half built, the witness says, in 1866, and 
it is stillinthe same condition. The family 
“ never lived there, but used to go and visit the 
«place now and then, and only the drawing 
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room and dining room and three other rooms 
could be used, which were partly furnished. 
It appears that owing to his profligacy and 
extravagance Thomas Brown Skinner became 
embarrassed, with the result that his *pro- 
perty was sold in satisfaction of the debts of 
his creditors and he was left in sorry plight. 
His interest in the village in dispute was sold 
at the instance of and purchased by Durga 
Prasad about the year 1871. In 1895 Thomas, 
William Skinner was also in neod of funds 
and consulted solicitors in Calcutta with a 
view to raising aloan on the security of the 
property. He ‘then, if not before, came to 
know that in order to raise a loan he must 
provo his legitimacy. He appears to be 
donbfal as to when he became aware that he 
must prove this fact, for in the courre of 
cross-examination he said, that he came to 
know ofthis after the death of his father. 
In answer to the quesgion at what tme 
he was aware that it “was necessary for 
him to prove that he was legitimate he 
said — It was after the death of my father 
that I came to know that I must prove 
my legitimacy before I could succeed in 
having the sales (i.e. of the property) set 
aside. Ib was before filing this suit and when 
consulting my lawyers and my cousin Sardar 
Mirza that I came to know that I must prove 
my legitimacy.” Then he corrects himself, and 
says thatin March 1899 during the life-time 
of his father he came to know that he must 
prove his legitimacy. This evidence leads us 
to the consideration of a not unimportant 
letter which was writtenby Thomas William 
Skinner to his father on the 30th of August 
1895. He says that it was in consequence of 
what Messrs. Gregory and Jones (his 
solicitors) told him that he wrote that letter 
to his father. “ In 1895,” he says, “ I wanted 
to raise some money as I was then in difficulty, 
and so was my father. I said in the letter:— 
I put the whole of yourcase in the 19 villages 
before my solicitors,’ by that I meant the 
breaking of the entail and raising money. I 
was told by Mr. Jones that to break an entail 
the father and the son both must join.” The 
letter in question is very significant. The 
important portion of it lies in the postscript, 
which is headed “ Private.” The earlier por- 
tion deals with family and other matters of no 
importance. The postscript is as follows :— 
“ My dear father, I want to make a proposal 
to you which if you accept will makeboth you 
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and myself rich men. I have put the whole 
of your case, t.c., the 19 villages, before my 
solicitors Messrs. Gregory and Jones, who are 
very eminent lawyers here, and they have 
advised mo that if you produce Thomas 
Skinner’s will together with my birth certificate, 
and also a letter from you acknowledging me 
as your lawful and real son, they can raise at 
least a quarter of what the property is valued 
a at now, which will be at least 2 or 3 lakhs, 
eand if you are agreeable I am willing to 
divide with you equally the money so raised. 
Your share will be at least a lakh of rupees. 
Thereis no time left for you to hesitate in this 
matter us life is short and the future of us all 
is before us, and we must look to it, as you 
will find bye and bye that very few in the 
family will help you in your time of need. Of 
course you must, not put me on a level with 
the rest of the family, because I am your son, 
and it is my bounden duty to always at least 
have a home ready for you. More when we 
meet. With love from all to self, mother and 
baby, Lam your affectionate son, T. W. Skin- 
ner.” In this letter Thomas William Skinner 
plainly offers a lakh ora lakh and a half to 
his father if he will acknowledge him as his 
“lawful and real son.” At this time his father 
was in great need of money, and the offer 
was undoubtedly avery inviting one, and one 
- which the father would have willingly accept- 
ed, and indeed was in duty bound to comply 
with, if he had been able in truth to comply 
with it. No favourable reply came. Thomas 
William Skinner says that he received a 
reply to his letter, and he would have us 
believe that in it his father admitted his 
legitimacy ; but that letter is not forthcoming. 
The witness explains its non-production by 
saying that hegave it to his broker, Mr. O. L. 
Mukerji, in order that he might raise a loan 
for him on the property, but that the loan fell 
through and that he did not trouble about the 
letter again. Now if there was any document 
which a party under similar circumstances 
would preserve with scrupulous care it was 
such a letter as the appellantsays he received. 
It is impossible to believe that he gave so 
important a document to his broker, and took 
no trouble aboutitsince. His broker, he says, 
he has heard, is dead, and he appears to have 
taken no trouble to ascertain whether tho 
letter is forthcoming. He says in his evi- 
dence :— I did not try to find that letter.” 
One thing certain is that a loan on the property 
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never was raised, and the reason assigned for 
this by Thomas William Skinner is that his 
father would have been willing to join him in 
the transaction but for the fact that he was 
afraid that he might squander the money. In 
answer to the question:— What step did 
you take from 1895 to 1899 toget your father 
publicly to recognize you as his legitimate 
son, beit by an affidavit, registered deed or 
otherwise P” his answer was:— When my 
father refused to break the entail I was in 
great difficulties, I was almost starving, so I 
dropped the matter; I do not remember any 
other reason. From 1899 up to the death of 
my father, which happened on 3rd July 1900, 
I took no steps to obtain any written proof of 
my legitimacy, as I was then on bad terms 
with him.” Later on he says :—“ The reason 
why I did not ask my father to give any 
written proof of my legitimacy from March 
1899 till his death was because I intended to 
summon him in Court.” The letter of the 30th 
of August 1895 leaves no doubt on our minds 
that Thomas William Skinner was aware 
during his father’s life-time that he was not 


- legitimate, and that that letter was nothing 


more or less than a bribe held out by him to 
his father to acknowledge his legitimacy, he 
being aware that his father was then in diffi- 
culties and was likely to yield to his tempting 
offer of a lakh or a lakh and a half of rnpees. 
It is ridiculous under the circumstances to 
suggest that his father refused to join him in 
obtaining the loan because he feared that he 
would squander the money. 

16 is a matter of no great importance, but 
has been referred to, that ina mortgage-deed 
dated the 1Cth of November 1867, that is, a 
month or so before the birth of Thomas 
William Skinner, Thomas BrownSkinner, the 
mortgagor, describes himself by and executes 
the document in his Christian name. In the 
registration endorsement he is described as son 
of Thomas Skinner, Christian, aged 18 years. 
If he was at this time a Muhammadan, itis 
said that he would have described himself as 
suchunder his Muhammadan name. We do 
not attach much weight to this point. 
After very careful consideration of all the 
evidence we have come to the conclusion that 
the decision arrived at by the learned Snb- 
ordinate Judge upon thequestion of legitimacy 
is correct. There is not a shadow of evidenco 
that Thomas Brown Skinner ever expressed a 
desire to become a Muhammadan or ever wat 
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instructed in the Muhammadan faith or ever 
conducted himself as a Muhammadan, whilst 
there is conclusive evidence that he was 0 
Christian, being baptized aChristian, brought 
up as a Christian and was married as such to 
his wife Ahmadi Begam. Even if some such 
ceremony as nikah marriage was performed, 
ib could not, we think, be held under tho 
circumstances to be valid, but after weighing 
the evidence and giving it our best considera- 
tion we are satisfied thatthe story of a nikah 
marriage is a pure fabrication and that no such 
marriage ever took place. 

For these reasons the two appeals, Nos. 106 
and 107 of 1902, preferred by Thomas 
William Skinner fail, and are dismissed with 
costs. 

As regards first appeal No. 123 of 1902, 
upon our finding we would have passed o 
decree in favour of the appellant Richard Ross 
Skinner with mesne profits from the 3rd of 
July 1900, that is, the date of the death of 
Thomas Brown Skinner, against the defend- 
ant Durga Prasad, to be ascertained in the 
execution department, but it has been pointed 
out to us bythelearned vakil for Durga Prasad 
that several issues were left untried by the 
Court below and that his client desires before 
n final decree is passed that three of these 
issues should be referred for trial and deter- 
mined, The issues are (1) “ Is the suit barred 
by time ?” (2) “Is tho plaintiff's suit non- 
maintainable on account of any act of the 
plaintiff, or his father or his guardian P” and 
(3) “ Is the plaintiff bound to pay the amount 
alleged by the defendant Durga Prasad and 
what are the correct amounts P” These are 
numbered 2,3,and 9 in the issues fixed for 
trial by the lower Court. These are the only 
issues which Durga Prasad now desires to 
have determined. We, therefore, before pass- 
ing a final decree in this appeal refer to the 
lower Court the trial of the three issues which 
we have specified under the provisions of 
section 566 of the Code of Civil Procedure. 
These issues must be decided upon the evi- 
dence already before the Court, no additional 
evidence being taken. We request that the 
lower Court will return to us its finding on 
these issues without delay. The parties 
will have the usual ten days for filing objec- 
tions. 
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(Not reported yot elsowhere ) 
CALCUTTA HIGH COURT. 
Seconp Civis Appeat No. 1520 or 1907. 
July 8, 1909. 
Present -—Mr. Justice Stephon and 
Mr. Justice Vincent. - 
NIRODBARANI DASSI—Dareyvant No. Z 
-—APPETLLANT 
versus 
SHIBA DAS PAL DEWASIN—Puarytier 
AND OTHERS REMAINING DEFENDANTS— A 
RESPONDENTS. 

Religious Instilution—Idol--Bhebmt, office af— 
Alenation— When valid 

The gonoral rule is that the offfce of a shebait 
is not alionable "i 

Rajaram v. Ganesh, 23 B 131, followed. . 

Tho office cannot bo alienated by will, but an 
alienation may be made undor special circumstances 
tater vivos 

Rajeshwar Mullick v. Gupeshwar Mullick, 35 0, 226, 
TOLI. 315,120 W N 323 and Mancharam v. 
Pranshankar, 6 B 298, followed. 

A transfor inter vivos of af idol and the lands 
with which it was endowed may be allowed on tho 
ground that the arrangement was a benoficial one 
for the idol as it tended to provide for tho pro- 
per conduct of its worship. bd 

Khettoy Chander Ghose v. Hari Das Bundopadhya, 
17 C. 557 and Ra:asau v. Ganesh, 23 B. 131, followed: 

Whero the defendants Nos 5—7 oxecuted an arpan- 
nam th (deed of gift) in favour of the plaintiff, who was 
their maternal unclo, for the performance of the 
¿heba of an idol, because the plaintiff owing to his 
place of residence and other advantages could per- 
form the sheba much better than his nephews, and 
it appeared that he had no ides of personal gain. 
Heia that the plaintiff acquired good title under the 
document. 

Appeal from the decree of the Sub- 
Judge of Burdwan, dated April 15, 1907, 
affirming that of the First Munsif of Katwa, 
dated July 30, 1906. 

Babu Khetra Mohun Sen, for the Appellant. 

Babn Nalini Ranjan Chatterji, for the Re- 
spondents. 

Judgment.—The plaintiff respond- 
ent in this appeal sued for certain shares 
in the pala of athakur’s Sheba, and in the 
property appertaining thereto. His claim 
is based on an arpannamah executed in his 
favour by three of the defendants Nos. 5, 6 
and7. Heis at present an 8 annas owner 
of the property in dispute, has a rever- 
sionary interest in 5/6 of the remainder: 
and is the maternal uncle of defendants 
Nos. 5—7. Itis asserted in the plaint and 
appears to be the case that the plaintiff 
owing to his place of residence and other 
advantages could perform the sheba of the 
thakur much better than defendants Nos. 5 
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to 7, and that this was a reason for the 
orpannamah. Under these circumstances 
relying on the decision in Mancharam v. 
Pranshankar (1), the lower appellate Court 
has held that the office of shebazt was alien- 
able by defendants Nos. 5-7 and that the 
plaintiff acquired a good title under the 
arpannamah. This decision was, in our 
opinion, correct. It is true that the decision 
“in Mancharam v. Pranshankar (1) has re- 
cently been disapproved of in this Court, 
sea Reyeswar Mullick v. Gopeswar Mullick 
(2), bot that-was on the ground that the 
alienation was by will. At the same time 
Maclean, C. J. admits that there are author- 
ities for such an alienation inier viros under 
special circumstances. Sach special cir- 
eamstances seem to have existed in the 
case of Khetter Ohunder Ghose v. Hart Das 
Bundopadhya (3) where a transfer inter vivos 
of on idol and the lands with which it 
was endowed was allowed on the ground 
that ,the arrangement was a beneficial one 
for the idol, because it tended to provide 
for the proper conduct. of its worship. 
Further light is thrown on the case by the 


judgment in Rajaram v. Ganesh (4) where 
Ranade, J, while affirming the general 
rule against alienation, indicates private 


volnntary nlienations as possible exceptions 
to the rule. It is to be observed that in 
Mancharain v. Pranshankar (1) the fact that 
the alienation was toaperson in the line 
of succession and capable of performing 
the worship of the idol was regarded as 
n justification for the alienation, and that 
in Rajeswar Mullick v, Gopeswar Mullick (2), 
Mittra, J, treated “clear benefit to the 
Thakur’ in the same way. In the’ present 
case, therefore, as the alienation was by an 
arpannamah to a closely connected member of 
the family who seems to have more in- 
terest in the worship of the idol than any 
one else, and as it seems to have been 
made without any idea of personal gain, 
but in order to prevent the interference of the 
appellant who claims herself as an alienee of 
the interest of defendants Nos. 5-7, we con- 
sider that the case is governed by the special 
circumstances to which Maclean, C. J., refers. 

The result is that this appeal is dismissed 
with costs. 

Appeal dismissed 
(1) 6 B 298 


' (2) 850 226; 7 O. L. J. 315;12 C. W N. 323. 
-(3)-17 © 557. (4) 23 B. 13L- 
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(Not reported yet elsewhere ) 
; MADRAS HIGH COURT. 
CriminaL Revision Casa No. 262 or 1909. 
Cronmmat REVISION Petition No. 189 oF 
1909, . 
August 3, 1909. . 
Present .—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
MANIKKAM alias MANIKA ASARI — 
PETITIONER 
VETSUS 


$ EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code(Art V of 1898), 88 109, 110 
— Bond under tuo sections cannot be tuken 
There is no provision of law under which a Magis. 
trate can take a bond from an accused person under 
the two sections, ss. 109 & 110, Cr. P. C , togethor. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, for revision of the 
order of the Second Presidency Magistrato, 
Georgetown, in C. C. No. 7939 of 1909. 

Mr. J. O. Adam, for the Petitioner. 

The Crown Prosecutor, for the Crown. 

Order.—The accused has been ordered 
to, give a bond under sections 109 and 110, 
Criminal Procedure Code. There is no pro- 
vision for taking a bond under the two sections 
together. Further the evidence does not 
warrant the finding that the accused is a 
habitual thief so as to warrant an order 
under section 110, Criminal Procedure Code. 
The order of the Magistrate is set aside and 
the accused is to be set at liberty. 

Order set aside. 





(Not reported yet elsewhere ) 
š MADRAS HIGH COURT. 
Crry Civiu Court Appear No. 16 or 1906. 
July 14, 1909. 

Present -—Sir Ralph Benson, Judge and 
Mr. Justice Sankaran Nair. 
CHUDAMMAL AND ANOTHER— DRRENDANTS— 

APPELLANTS 
versus 
NADAMUNI NAIDU—Pratntirr— 
RESPONDENT 

Hindu Lew—Alienation by widow—Justifiable ne- 
ceestty—Alienafion by widow of property mnher tied ji om 
her father ta discharge debt :wmcurred for her daughter's 
mariiage— Whether binding on reverswners. 

An alienation by a Hindu widow of property 
inherited from her father to discharge a debt m- 
curred for the expenses of her daughter’s marriage wil) 
be binding on the reversiovuers of her father pro- 


vidod her husband was not able to perform the , 


marriage owing to poverty 
Mangls Prasad y Ishrs Prasad, 18 A 476, referred io.* 


Appeal from the decree of the City Civil 
Judge in O. S. No. 252 of 1905. 
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Facts.—tTho plaintiff, claiming to be the 
reversioner to lst defendant’s father, sued for 
a declaration, that the sale of the ` plaint 
property effected by the Ist defendant who 
“had only a life-interest therein was invalid 
and void béyond Ist defendant’s life-time. 
The lst defendant pleaded that the sale was 
valid and was binding on the plaintiff as it 
was effected for discharging the debt due 
on two mortgage deeds executed by Ist de- 
fendants for necessary and legal purpose. 
The City Judge gave a decree as prayed 
for. One of the items of the debt was a 
sum of Rs. 100 borrowed by lst defendant for 
her daughter’s marriage. 

The defendants appealed. 

Judgment.—lIt is first contended that 
onthe facts found the plaintiff is not en- 
titled to the décree for declaration passed 
by the lower Court and reliance is placed 
on Singam Setit Sanjivi Kondaya v. Draupadi 
Bayamma (1). This question was not raised 
in the lower Court, nor in the memo. of appeal 
to this Court. The lower Court has decided 
that the lst defendant was not justified in 
borrowing Rs. 100 for the marriage expense 
of her daughter. The Ist defendant was in 
possession of herfather’s property. Her hus- 
band was unable on account of his poverty to 
perform his daughter’s marriage and it has 
been held by the Allahabad High Court 
that in such circumstances the mother would 
be justified in having recourse to the pro- 
perty that came toher from her father 
to effect the marriage tide Mangli Prasad v. 
Ishri Prasad (2). It has not beenargued before 
us that this decision is wrong and we see no 
reason to take a different’ view. We, accord- 
ingly, modify the decreeby directing in addition 
to the amount of Rs. 288 decreed an addi- 
tional amount of Rs. 100 with interest at 9 
per cent.. per annum from the date -of the 
second mortgage to the date of the sale. 
“With this modification the appeal is dis- 
missed with costs. 

Decree modified, 
3 81 M. 168 ; 18 M.L.J, 11; 3 M.L T. 261. 
(2) 18 A. 476, A 
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(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
Lerrers Parent Appaat No. 42 or 1909. 
August 5, 1909. 

- Present :—Sir Lawrence Jenkins, KT., Chief 
Judge and Mr. Justice Caspersz. 
KISHORI PAL-—DEFENDANT—ÅPPELLANT 
versus 
Shetkh BHUSHAI BHULYA—Ptaintirr 
RESPONDENT. 

Hindu Law—Wideu—Transfer—Absence of legal 
necessity or consent of reveraioners— Alienation not void — 
Suit not necrssaryto nullify such alienation—Disafirm. 
ation . - 
An alienation by a Hindu widow, even though 
there may not be legal necessity or consent „of 
reversioners, does not become void after her death; 
if it is not disaffirmed by the reversioner, it is 

capable of operation as against a third party. 

Buoy Gopal Mulkerjs v. Srimati Krishna Mahisht Debt, 
34 I. A. 87; 840, 829 ; 9 Bom.L. RB. 602;110.W.N, 
424.5 O L.J. 384; 2 M.L.T. 183; 17 M.LJ. 154; 4A.L.J. 
329, followed. 4 

Bhaguat Dayaly. Debt Dayal, 85 C, 420; I20.W.N. 898; 
10 Bom. L.R. £80; 7 C.L.J. 886; 5 A.L.J. 184; 18 M.L.J, 
100 ; 3 M.L.T. 844; 14 Bur. L. R. 49, distinguished. 

A snit is not necessary to nullify such an @liena- 
ticn: disaffl mation is sufficient. 

Appeal from the decree of Mr. Justice 
Brett, dated Feburary 26, 1909, in Second 
Appeal No. 2655 of 1907, 

Babu Sarat Chandra Basak, for the Appellant. 

Babu Gobind Ohondra Dey. Roy, forthe Re~ 
spondent. 

Judgment.—the prayer in this suit is 
for recovery of possession of an 8 anna share of 
the land in suit or for rent according to the 
prevailing rate: and, the facts out of which 
this suit arose may be briefly stated as 
follows: The plaintiff claims to be the 
transferee of the Jandlord's interest in this 
land by virtue of a transfer executed in 
his favour in June 1897. Under that 
transfer he says he became entitled to an 8 
anna share in the land in suit, and so 
claims the relief, I have indicated, alleging 
that the defendant respondent isa trespasser 
inasmuch as he claims to be the trans- 
feree of an occupancy right which was not 
transferable. | 

In the first Court the decree passed was 
in these terms: “The suit is decreed with 
costs and interest at 6 per cent. per annum,” 
that it should be 
the practice of the Courts to pass their 
decrees and to express iheir conclusions in 
these vague and general terms—it is almost 
a common form for the Judge to say that 
the suit is decreed. Jt is particularly un- 
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e JADU RAI v. GANESH PARSHAD. 
fortunate-that this formula should be adopted 
when, as here, there is an alternative prayer 
in the plaint. In the present case the 
learned pleader for the respondent has urged, 


that what the learned Judge intended was 


a decree for possession of the 8 anna share 
and we will so treat it. From that dectee 
an appeal was preferred %6 the lower ap- 
pellate Court, and it was there held that 
the, plaintiff's title was. bad, because the 

aintiff claimed as purchaser from a 
widow and it was not shown that there 
was either legal necessity or the rever- 
sioner’s consent: The result was that the 
lower appellate Court dismissed the suit 
with costs. Then there was an appeal to 
the High Court, and the case came betore 
Mr. Justice Brett sitting alone, who reversed 
the decree of the lower appellate Court 
and restored the decree of the Munsif. From 
this judgment of Mr. Yustice Brett this appeal 
is preferred before us. 

Though there are many interesting points 
that might arise out of the circumstances 
of this case, as a matter of fact we are 
only concerned with one point, and that 
is whether or not the plaintiff acquired a 
good title es against the defendant-re- 
spondent, The determination of this ques- 
tion turns upon whether or not the trans- 
fer by the widow to the plaintiff was void 
or not. For the purpose ofdetermining that, 
we must accept the findings of the lower 
appellate Court, that is to say, we must 
take it as established that there was no 
legal necessity and that there was no consent 
of the reversionérs. On that basis, it was 
urged before us that the transfer by the 
widow was void. Now, obviously it could 
not have been void abtntizvo it must have 
operated during the widow's life. But the 
widow has since died and can it be said 
that it became void on herdeath? In sup- 
port of the proposition that it become void, 
we have been referred toa decision of the 
Privy Council in Bhagwat Dayal Singh v. 
Debi Dayal Sahu (1). No doubt the head- 
note lends some colour to the argument, 
but its author did not do justice to the 
actual words of their Lordships, and there 
is nothing in that case that would 
entitle us to say that their Lordships there 
held that in circumstances like the present 

(1) 35 0,420; 12 C. W. N. 308;10 Bom. L. R. 


280; 70. L.J. 335; 6 A. L.J. 184;18 M. L. J. 
100; 3 M. L. T. 344; 14 Bur, L, R. 49, 
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{he transfer would become void by the 
mere fact of the widow’s death. Now, how 
do the authorities stand? Jt seems to me 
that the matter is placed beyond doubt 
by what was decided and said in Biyoy Gopal 
Mukerjee v. Srimati Krishna Mahtsht Debi (2). 
It was there pointed out that amnlienation 
by a widow, even though there may not 
be legal necessity or consent, was not void 
and could not be regarded as void, because 
it isthe established law that such transfer 
was capable of affirmation after the death 
of the widow, and that which is capable 
of affirmation cannot possibly be void. If 
not void, it is.clear that the transfer even 
after the death of the widow had a quali- 
fied operation. lt is quite true that to 
nullify such a transfer a suit is not neces- 
sary; disaffirmation would -be sufficient. 
Butas the transaction is capable of disaffirmn- 
tion so it is also capable of affirmation 
and, while there is nothing decisive one 
way or the other, it seems to me that we 
cannot say that the transfer even after the 
death of the widow is incapable of opera- 
tion as against a third party in the position 
of the defendant respondent on this appeal. 

I, therefore, agree with the conclusion at 
which Mr. Justice Brett has arrived, and 
as this is the only point before us on this 
appeal we hold that he was right in re- 
storing the decree of the Munsif, which must 
be treated as a decree for joint possession of 
an 8 annashare and not a decree for rent. 

This appeal, therefore, must be dismissed 


with costs. 


Appeal dismissed. 
(2) 841 A. 97; 34 C. 329, 9 Bom L. R. 602; 110. 
W. N 424;56C.L J. 884; 2 M. L. T. 133; 17 M. L. J. 
154; 4 A. L. J. 829. 





7 (s.c. 6 A. L. J. 741) 
ALLAHABAD HIGH COURT. 
Sgconp Orvin APPRAL No. 867 or 1907. 
July 10, 1909. 

Present :—Mr. Justice Banerji and Mr. Justico 
s Tudball. 
JADU RAIL AND ANOTHER—PLAINTIFTS— 
ÅPPELLANTS 
versus 
GANESH PARSHAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Limitation Act (XV of 1877), 8 14-—Plaint filed tn 
wrong Court—Pleader's mtotake—Questun of law— 
Llaint returned—Bona fide mtstake—Kecluston of time. 

A plaint was filed in the Court of the Subordi- 
nato Judge with the advice of the best of the pleaders 
whom the plaintiffs had engaged to prosccute their 
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caso. On the dato of the settlement of issues it 
was discovered that 16 was cognizable by the Court 
of Munsiff and consequently the plaint was re- 
turned to the plaintiffs for presentation to the pro- 
per Court, At the date when it was presented to 
the Court of Munsif, the claim had become time barred: 
Held, that the plaint having been presented to tho 
wrong Court under tho mistaken advice of pleaders, 
the plaintiffs were not responsible for it. The mis- 
tako of the pleadera was a mistake of law., Under 
the circumstances the only reasonable inference was 
that tho plaint was filed in the Subordmato Judge's 
Court through a bona fide mistake. Section 14 of 
the Limitation Act, 1877, was applicable and the 
plaintiffs were entitled tothe exclusion of the time 
during which the suit was pending in tho Court of 
the Subordinate Judge Pri Mohan Das vy. Mannu 
Bili,19 A. 248, referrcd to: 

- Held, further, that the suit instituted in the Sub- 
ordinate Judge’s Court was a different proceeding 
from the suit instituted in the Court of tho Munsif. 


. Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
Brd of May, 1907. 
_ Mr. M. L. Agarwala (with him Mr. Govind 
Prasad), for the Appellants. 

Mr. B. E. O'Conor, (with Mr. Sital Prasad 
and Haribuns Sahai), for the Respondents. 


- Judgment.—tThe only question in 
this appeal is whether the suit ofthe plaintiffs 
was barred by limitation. The suit was one 
for pre-emption in respect of a sale made on 
the Istof September 1905. The amount of 
consideration for the sale mentioned in the 
sale deed is Rs. 1,499-15-0. The plaintiffs 
alleged that the true consideration was 
Rs. 666-9. The suit was filed in the Court of 
the Subordinate Judge on the 30th of August 
1905. The Officer of that Court reported 
that the suit was cognizableby the Court; and 
thereupon the plaint was admitted and the 
19th of September 1906 was fixed for settle- 
ment of issues. On that date the defendant 
objected that the suit was not cognizable by 
the Subordinate Judge. That objection was 
allowed and on the same: date an order was 
made directing the plaint to be returned for 
‘presentation in the proper Court, On the 
20th of September 1906 it was filed in the 
Cont of the -Munsif. Jt was urged in the 
Munif's Court that as tho plaint was filed in 
that Court after the expiry of one year 
from the date of the sale the claim was time- 
barred. The learned Munsif was of opinion 
that the period during which the snit was 
pending in the Court of the Subordinate 
Judge should be excluded under the provisions 
of section 14 of the Inmitation Act. On the 
merits he decreed the claim and held that 
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the real amount of the consideration for the 
sale was Rs. 997-1-0. Upon appeal the 
learned Subordinate Judge reversed the decree 
of the Court of first instance. He held that 
the plaint had not been filed in the Subor. 
dinate Judge’s Court in good faith and accord- 
ingly dismissed the snit. 

We are of opinion that upon the facts of the 
case which are admitted thero was no reason 
to hold that the suit was not prosecuted 2 
good faith in the Court of the Subordinate 
Judge. The plaintiffs engaged the best 
pleaders in the District and it was under 
their advice that the plaint was filed in the 
Subordinate Judge’s Court. If they made a 
mistake it was a mistake of law for which tho 
plaintiffs were not responsible. It was held 
by the Full Bench in Brij Mohan Das v. 
Mannu Bibi (1) that section 14 of the Limit- 
ation Act applies to a case where a plaintiff 
has been prosecuting his sait in a wrong 
Court in consequence of a bona fide mistake of 
law. That there was a mistake of law in this 
case is admitted, and that that mistake was a 
bona fide mistake is manifestfrom the conduct 
of the parties. Even after the claim was 
presented in the Munsif’s Court the defendant 
-raised the plea that the suit was cognizable by 

“the Subordinate Judge. That shows that 
there were circumstances which led both 
parties to entertain donbts as to the proper 
form for the institulion of the suit. The 
question. in our opinion, was not a question of 
fact. The facts were alladmitted and the only 
thing which the Court had to do was to draw 
inferences from those facts. Upon the facts 
alleged and admitted the only reasonable 
inference is that the plaint was filed in the 
Subordinate Judge’s Court through a bona 
fide mistake. Section 14 of tho Limitation 
Act is, therefore, applicable and the 
plaintiffs are entitled to the exclusion of 
the time during which the suit was pending 
in the Subordinate Judge's Court. It is urged 
that section 14 is not applicable to a suit like 
this inasmuch as theplaint filed inthe Munsif’s 
Court was the same plaint which had been 
filed in the Subordinate Judgo's Court. That, 
in our opinion, does not show that separate 
proceedings were not pending in the two 
Courts. The suit instituted in the Subor- 
dinate Judge’s Court was a different proceed- 
ing from the suit instituted inthe Court of the 
Mansif, although the plaint in both the suits 
(1) 19 A. 848, 
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\the merits. 


THITTAR JHA V, RAMDHARI CHOWDHURY. 


was tho same. This caso is similar in this 
respect to the Full Bench case to which wo 
have referred above. For theso reasons wo 
allow the appoal, set asido the decree of the 
lower appellate Court and romand the case to 
that Court under tho provisions of order 41 
rule 23 of the Code of Civil Procedare, with 
directions to re-admit ib under its original 
number in the register and dispose of iton 
Costs here and hitherto will 
abide the event and the costs of this Court 
will include fees on the higher scale. 


Appeal allowed. 





(Not reported yet olsewhore ) 


CALCUTTA HIGH COURT. 
REGULAR Civin APPEAU No. 254 or 1997. 

August 3, 1909. : 

Present :—Mr. Justice Stephen und 
Mr. Justico Chatterjec. 

THITTAR JHA AND ANOTHEB— DEFENDANTS 
Isr PARTY — APPELLANTS 
Versus 


RAMDHARI CHOWDHURY— PLAINTIFF 


AND OTHERS—DEFENDANTS— RESPONDENTS. 

Public Demanda Llecovery Act (Bengal dct Iof 
1895), se. 1C, 12, 15—Ce: tificale—Dire' tion for realiz- 
ation to be made from one of the maliks—Crnl Pra- 
cedure Code (Act XIV of 1892), #.284—Pet:tion under 
s. 12, form af—Setiing aside of sale under certificate — 
Notice unter s. 10, non-service of — Effect if 

A, certificate under the Publio Demands Recovery 
Act concluded thus: “The certificate has to issuc 
against all the maliks of the estate in the firat 
instance. Afterwards realization may be made from 
R or one of the substantial maliks.” 

Held, that section 284 of the Civil Procedure Codr, 
1882, allows execution to proceed against a part ot 
the estate concerned and applies to the present 
case, that the direction is either valid or a surplus- 
age, and that it did not invalidate the certificate 

A petition not drawn up according to the form 
given in the sshedule tothe Public Demands Be- 
covery Act, but which contains the essential ro- 
quisites provided for in the form, isa petition con- 
templated by section 12 of the Act. 

There must bo strict proof of service of notice 
under section 10 of tho Act before a sale can be 
held to be valid. 

Purna Chandra Chottopadhay v. Dinobandhu Mukho- 
padhaya, 34 C. 811 (F. B); 5C L. 5.696; 11 C. W. N 
756; 2 M. L. T. 371, followed. 

And want of proof is an illegality which viti- 
ates the sale. 

Valkarjun v, Narhari, 25 B. 337(P. C.), 27 I. A. 216, 
roforred to. 


Appeal from the decree of the Sub-Judge 
of Darbhanga dated March 13, 1907. 

Babus Umakali Mukerjee and Chandra 
Sekhar Banerjee, for the Appellants. 

Babus Jogesh Ghandra Roy, Akshay Kumar 
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«mere surplusage. 


i 
Si 


Banerjee, Khetra Mohun Sen and Hari Bhu- 
shan Mukerjee, for the Respondents. 
Judgment.—tThe first point which 
wo have to consider is whether the certi- 
fictte is, as is alleged by the appellants 
bad in itself. After setting’ out various 
matters, -which were necessary that it 
should contain, it concludes as follows -— 
“The certificate has to issue against all the 
analiks of the estato in the first instance. 
Afterwards realization may be made from 
Ramdhari or one, of the substantial malsks.” 
Ramdhari is the plaintiff in the present caso 
and he contends, that this note makes void 
the whole certificate. It appears to us, 
however, ibat it has not that effect. Section 
284 of the Code of Civil Procedure plainly 
allows exccnution to proceed against a part 
of the estate concerned nnd applies to tho 
presont case. The passage in question. there- 
fore, is either a valid direction or else a 
It is at all events not 
in any way inconsistent with the law and 
cannot be taken to invalidate the document, 
In the second place we have to consider 
the effect of the petition made by tho 
plaintiff in the suis on the 15th August 
in the same year, and to decido this we 
have to decide-whether or not this petition 
was one under section 12 of the Act. Tha 
Act gives the judgment-debtor the right 
to file a petition in certain circumstances, 
but he has to file it according to the form 
provided in the schedule to the Act, which 
sets ont what the petition is to contain. 
The present petition is certainly not in ihe 
form indicated, but as we read it, ib does 
contain the essential requisites provided for 
in the Form. There is a denial of liability, 
and astatement of the grounds on which 
liability is denied, there is also a prayer 
for retrial of the certificate on new evi- 
dence which implies a request that the certi- 
ficate may be set aside, which is the last 
matter provided for in the Form. Wo hold, 
therefore, that the petition in question is 
such a petition as is contemplated by section 
12. The result of this is that by force of 
section 13 of the Act it was impossible at 
the date of this suit to bring any suit for 
the cancellation of the certificate, but the 
certificate remains absolute, which is to say, 
that no change can be made in its contents 
or in its force. The result of this is as 
though a decree had been passed and we 


“what is the 
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take it that the certificate is a decree whieh it 
is not open to the plaintiff in the present suit 
to have set aside. 

There remains another question which is 
nature of the present suit? 
‘The present. suit is not concerned with the 
certificate , but it is concerned with the sale. 
‘The prayer of the plaintiff is that the sale 
‘may be declared improper and so forth and 
for possession of the property which has 
‘been sold. Under these circumstances what 
is objected to is not so to speak the decree 
but the execution of it, and we must 
further consider whether the sale may be 
impugned. The reason which is suggested 
by the plaintiff-respondent for holding that 
it is open to be impugned is that he never 
received any notice under section 10 of the 
Act which he was entitled to receive on 
the granting of the certificate. On the evi- 
dence before us, we consider, that it is not 
proved that he ever has received any such 
notice. We have before us the evidence of 
the peon whọ says that he served this 
notice. We cannot attach any import- 
ance to this because his evidence is 
unsupported by decumentary evidence and 
we have not before us the best evidence 
on the point, namely, the receipt of the 
plaintiff in respect of that notice which 
the peon says he gave. Under these cir- 
cumstances -we cannot place- any reliance 
on the oral evidence as regards the service 

There remain three petitions by the plain- 
tiff to the Qertificate Officer. which seem 
to recognjizeja, all events the .:¥alidity of 
the proceedings, but in nono of these do we 
find anything which can bo taken as a 
statement or even as an admission that notice 
has in fact been served. Looking at the 
judgment in the case of Purna Ohandra Chot- 
topadhaya v. Dinobandhu,Muhhopadhya (1), 
we consider that there must be strict proof of 
this notice before the sale can-be held to 
bo valid. We, therefore, hold that the ser- 
vice of notice in this case has not been 
strictly proved. This raises .the further 
question whether, this want of proof is an 
illegality or an irregularity. Dealing. with 
this matter as though it were a civil suit 
it is as though- the property had not been 
attached before sale iw execution. In ordi- 
nary cases this might, by the decision in 

(1) 34 0. 811 rR 5 0. L. J. 696; 11 0. W. N. 
“466; 3 2M. L.T. 


Malkarjun v. Narhari (2), bə treated as an 
irregularity. ooking at the decision in the 
Full Bench case above referred to we have 
no option but to treat it is an illegality 
and as making as sale void and a complete 
nullity. 

The result is that we agree with the 
result arrived at by the lower Court, though 
not precisely for the reasons which led that 
Court to that conclusion, and this appeal 
must be dismissed with costs. / 

But the plaintiff must pay back the pur- 
chase-money with interest at 12 per cent per 
annum from the date when fhe money was 
paid, and this money must be paid within two 
months from the arrival of the record in the 
lower Court. 


@) 


l Appeal dismissed. 
25 B. 387 (P. O.); 27 I. A. 216. 





(Not reported ye® elsewhere.) 
MADRAS HIGH COURT. 
ÅPPEAL AGAINST ORDER No. 218 or 1907. 

March 10, 1909. 

Present :—Sir Arnold White, Ghief Justice 
and Mr. Justice Abdur Rahim. 
MUTHU KUMARASWAMI ROWTHAN 
MINDA NAYANAR, MINOR— 
PETITIONER 2ND DEFENDANT-—APPELLANT 

versus ss 
KUPPUSAWMI ATYANGAR AND OTHRES— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 3. 311—Ea- 
ecution—Sale—Application to set aside sale—Interim 
order by appellate Court staying sale pending disposal 
of appeal—Completion of sale before receipt of stay ordet 
from appsilate Count, effect of. 

Where, on an application to set aside a sale held in 
execution of a decree, the appellate Court passed an 
interim order for the stay of sale pending disposal 
of the appeal before it, but before such order was 
dommunicated to the first Court, the sale actually 
took place on the date fixed- 

Held, that the sale was valid and was not liablé 
to be set aside. 

Bisseswari Chowdhurant y. Has o0 Sundar Mosumdar, 
1C. W. N., 226. followed. 

Hukam Chand Bod v. Kamalanand Singh, 880, 
927, 3 C. L. J 67, not followed 
b Appeal against the order of ithe Sub- 
ordinate Judge’s Court of Kumbaconant, 
dated 8th August 1907, in Execution Ap- 
plication No. 962 of 1906, in O. S. No. 33 of 
16983. 

Facts.—This was an application by 
2nd defendant under section 311, Civil Pro. 
cedure Code (Act XIV of 1882) to set aside a 
sale held in execution of a decree. 

In connection with Miscellaneous, opal 
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No. 180 of 1906 preferred by petitioners in 
the High Court questioning the right of 
Nos. 1 to 8 counter-petitioners (respondents in 
the said appeal) as transferee plaintiffs, a 
petition was filed by 2nd defendant on 
17th November 1906 prior to the date of 
auction sale, praying for interim stay of 
sale. 

On 21st November 1906, at 4 p.m. the 
High Court ordered that if petitioner (2nd 
defendaut) should deposit within a month 
Rs. 75,000 on account of the decree in this 
suit and in other connected suits the sale 
was to be stayed ; otherwise sale was to take 
place on 2nd January 1907. This order was 
communicated to the lower Court on 23rd 
November 1906. Meantime, on the 22nd 
November 1906, the date fixed for the sale, 
some of the properties were sold. Hence 
the present applicgtion to set aside the 
` sale on the ground that it was held in 

violation of the High Court’s order and of 

inadequacy of price. The Subordinate Judge 
refused to cancel the sale as there was no 
order for stay received by him at tho time 
when the sale actually took place. 
The following are material portions of the 
| order of the Sub-Judge :— 

‘The present application is to set aside 
under section 311, Ctvil Procedure Code, the 
sale of items held on the 22nd November 
1906 in respect of lots Nos. 1 to 10. That 
sale was held before receipt of the order of 
the High Court staying the sale conditionally. 
As I have already said, the sale took place 
about an hour before the 2nd defendant 
put in hig application, Execution Appeal No. 
866 of 1906 stating that the High Court had 
passed on the day previous an order for stay of 
sale. As things stood atthe time when the 
sale was concluded there was no bar to the 
conduct of sale. The sale was concluded 
on the 22nd November in ignorance of the 
fact that the High Court had passed con- 
ditional order for stay of sale on the day 
previous (21st November). It is contended 
on petitioner's behalf that after the High 
Court had passed the order for stay of sale, 
this Court had no jurisdiction to sell the 
property notwithstanding that the order was 
not communicated to this Court before the 
sale. The contention on petitioner’s behalf 
is that the operation of the order of the 
High Court was not postponed until it was 
communicated to this Court, but that the 
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order became operative the moment it waa 
made and suspended the power of this 
Court to carry on further proceedings in 
connection with the sale. The ruling 
reported in the case of Hukam Chand Botd 
v. Kamalanand Singh (1) is’ relied upon 
by the petitioner’s vakil in support of this 
contention. The facts of the present case 
are different from “the facts of the reported 
case though the broad proposition laid 
down in the head-note of the ruling therein 
appears to be in point here. In that case 
there was an ‘unconditional ordor made by 
an appellate Court for stay of execution 
and after that order had been made tho 
lower Court, in ignorance of that order, 
delivered possession of the property to the 
decree-holder. It was held in that case that 
when an unconditional order for stay of exe- 
cution is made, it beeomes operative and 
suspends the power of the Subordinate Court 
to carry on futher execution proceedings. 
It appears, however, from the judgment 
of Mr. Justice Mookerjee that the decision in 
the case went upon the ground that the 
unconditional order of an appellate Court 
operates as à ‘supersedeas’ tothe execution 
as soon as itis made, and suspends the power 
of the lower Court to carry on further exeeu- 
tion proceedings. -This does not apply to the 
present case, where the order passed by the' 
appellate Court for stay of sale was a con- 
ditional order, the condition prescribed in’ 
which was not fulfilled by the petitioner. 
Then again, though the principle enunciated. 
in the ruling aforesaid is couched in general 
terms, it is to be remarked that the actual 
decision in the case did not turn upon 
that principle but went upon other grounds. 
The decision in Bisseswart Chowdharowy v. 
Harro Sundar Mosumdar (2), dissented from 
in the ruling cited above, is an authorky 
for the position that the order of an ap- 
pellate Court to stay execution of a decree 
against which an appeal is pending, takes 
effect only from the moment it is com- 
municated to the lower Court. The practi- 
eal inconveniences which must result from 
the principle enunciated in unqualified terms 
in the Oaleutta cases cited above are ob-. 
vious. A strict adherence to the principle 
aforesaid will have the effect of introduc- 
ing a good deal of uncertainty and risk in the 
matter of Court sales. Nobody who pur- 
(1) 88 0, 927; 8 O.L.J. 67. (2) 10. W. N. 226, 
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hases property in a Court sale can be safe 
if such, element of donbt and uncertainty 
is imported, into it, Even assuming that 
‘the principle laid down in the Oaleutta 
decision cited above is applicable in the 
present cases the utmost that can be said 
is that the sale was an irregularity in the 
intendment of a principle of law, but there 
has been no infringement of any positive 
rule of procedure law relating to Court sales. 
Such ‘being the case I am of opinion that 
it is incumbent upon the petitioner to 
show, before he can get the sale set aside 
under section 311, that:he has sustained 
“ substantial injury ’ by reason of the technica 
irregularity mentioned above.” 

The 2nd defendant "appealed to the High 
Court. j 

My. T. Natesa Atyar, for the Appellant. 

Mr. K. Srinivasa Atyangar and Mr. S. 
Muthiah Mudaliar, for the Respondents. 

Judgment.—tit is admitted that 
when the sale took place the order for 
stay made by this Court had not been com 
municated to the Subordinate Court. 

We think the order only became effective 
when communicated to the Subordinate 
Court. On this, question we prefer to 
follow the judgment of the Calcutta High 
Court in Bessesswart Chowdhurani v. Harro Sun- 
dar Mozumdar (1), rather than in the later 
judgment in Hukam Chand Boid v. Kamala- 
nand Singh (2). 

There is authority for the proposition 
that a sale in violation of an order for stay 
is an irregularity (see Freeman on Execution, 
Articles 32,33), though we are not prepared 
to say that the view of the Subordinate 
Judge „that the sale was an irregularity, was 
wrong. We prefer to rest our judgment on 
the ground stated. 

The appeal is dismissed with costs (one set). 

Appeal dismissed. 





(Not reported yet elsowhere.) 
_ MADRAS HIGH COURT. 
Oru Revision Permios No. 563 or 1908. 
July 23, 1909. 

Present-—Mr. Justice Munro. 
RAJAH DAMARA KUMARA THIMMA 
WAYANIM BAHADUR VARU, RAJAH oF 

KALAHASTI—PETITIONER 
VETSUS 


P. RAMA RAYANIMGAR—ResponDentT. | 
Succession Certificate Act (VII of 1889), 8. 10O—Ap- 
plication for extension of certifcate—Whether can be 


made by a person other than the cerltficate-holder. ~ 

An application for the extension of a certificate 
under section 10 of the Succession Cortificate Act, 
1889, can be granted only on tho application of the 
holder of the certificate and not on .that of his 
assignee orof a third party. 
_ Petition under section 115 of Aot V of 
1908, praying the High Court to revise the 
order of the District Court of North: Arcot, 
dated’ 28th August, 1908, in C. M. P. No. 234 
of 1908, in C P. No. 49 of 1907. 


Facts.—One Seetharama ANNA 
obtained a succession certificate as heir. to 
the estate of his wife, Bangarauma. A pro- 
note executed to the said Bangaranma was 
assigned by him tothe present petitioner and 
as the debt was not included in the schedule 
the assignee applied for an extension of the 
certificate. The  counter-petitioner, the 
the debtor, pleaded; inter alta, that the appli- 
cation could not be maintgined by an assignee 
of the holder of the certificate. The District 
Judge overruled the plea and granted the 
extension prayed for. 

The following is the material portidn of 

-his jadgment relating to this plea :— 

“ The second point is whether the petitioner 
being merely an assignee of the debt can 
apply for anextension. Section 10 contem- 
plates the application to be one to be made 
by the holderof the certificate itself. It 
has, however, been held by the High Courts 
of Bombay and Madras that under the pro- 
visions of the Act, not merely the represen- 
tatives of the deceased but also their assignees 
could apply for and obtain a certificate. From 
this, I think, it follows that the assignee can’ 
apply for an extension of thé certificate 
already granted to the assignor to a debt 
assigned to him and not included in the 
original certificate: petition. Suppose the 
representative had already transferred a debt 
and then applied for a certificate, naturally 
he would not include the debt transferred in 
his petition. Nevertheless the transferee, 
if he wants to sue, would be obliged to pro- 
duce a certificate. I do not think it ig 
intended that, in such cases, the transferee 
should start with afresh petition for a certi- 
ficate. The point is, no doubt, not expressly 
sottled by reported decisions. But, I think 
the view expressed above is a matter of 
inference from the spirit of the rulings already’ 
referred to.” 

The petitioner moved the Tagh Court in 
revision. 
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' Judgement.—Under -section 10 of the 
Succession Certificate Act a District Court 
ein only extend a certificate on the appli- 
cvtion of the holder of the certificate. The 
District Judge had, therefore, no jurisdiction to 
grant extension to a person not the holder 
of a certificate.- This order is, therefore, set 
nside with costs in both Courts. 

j Order set aside. 


N (Not reported yet olêowhero ) 
i ALLAHABAD HIGH COURT. 

Seconp Crvis Appear No. 101 or 1909. 

* July 16, 1909. 

Present :—Mr. Justico Karamat Husain. 
*SUKHRAM AND ANOTEER— PLAINTIFFS — 
ÅPPELLANTS 

A versus 

UDAI RAM-—Darenpant—ReEsponxDenT. 

Hindu Law—Widow—Alienation— Family ariange- 
ment—Consent of the ngst reversioners—Absolute estate 
passes, 

Salo-deeds executed by a Hindu widow, by way 
of family arrangements, are valid and binding, even 
if they were not effected in settlement of a doubt- 
ful of disputed right. Stapiltm v. Stapilton, (1789) 
l Atk. Ch.3; Wilhams v. Wilhams, (1867) L R. 
2 0. A. 294; Helan Dasi v. Durga Das Mundal, 4 O, 
L J. 323, followed. 

The fact that a widow transferred a portion of 
her husband’s estate to her daughter with the con- 
sent of the next reversioners and also at the same 
time transferred another portion to the noxt rever- 
sioners, leads to the irresistible inferonce that the 
transfer to the daughter was of ubsolute ownership 
and not only of life-estate Bajrangi Singh v. 
Manokarnika Bakhsh Singh, 80 A 1; 3 M. L T.1;12C. 
W. N. 74, 9 Bom. L RB. 1848, 60 L. J. 766;5 A. L. 
J. l,reforred to. 

Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
the 16th of November, 1908. ; 

Mr. Tej Bahadur Sapru (with him Mr. Moti 
Lal Nehru), for the Appellants. 

Mr. A. E. Howard, for the Respondent. 

Judgment.—tThough no pedigree 
showing the relation of the parties is given 
anywhere, yet it seems that Bhagirath, 
Parshadi Lal and Dhani Ram were brothers, 
that Musammat Kishua was the widow of 
Bhagirath, and that Musammat Naraini was 
Kishna’s daughter. Sita Ram and Sukh Ram 
are the sons of Parshadi Lal, and Dali Chand 
and Hiraman are the sons of Dhani Ram. 
Bhagirath was the owner of certain property, 
a portion of which is now in dispute. On his 
death his widow, Musammat Kishna, took 
possession ofall his property. On the 9th of 
November 1891 Musammat Kishna executed 


sale-deeds gf the pertions of the property 
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which she had got from her husband: ono in 
favour of her daughtor, Musammat Naraini, 
another in favour of Sita Ram and Sukh Ram, 
sous of Parshadi Lal, and the thrid in favour 
of Duli Chand and Hiraman, sons of Dhani 
Ram. Musummat Narami died IO or 11 years 
before the institution of this suit, and her 
husband Udai Ram took possession of ihe 
property transferred to her by her mother 
Kishna. Musammai Kishna died in March 


“1907. Sukh Ram son of Parshadi Lal, and 


Hiraman son of Dhani Ram, as reversioners 
of Bhagirath brought the suit under appeal on 
the 13th of March 1908 forthe possession of 
the property transferred by Musammat Kishna 
to Musammat Naraini. The suit was resisted 
by Udai Ram on the ground that the sale to 
Musammat Naraini wastho sale of the property 
and not only of a life-estate therein, that 
it was done as a family arrangement with the 
consent of the plaintiffs, and that the plain- 
tiffs were estopped by the provisions of section 
115 of the Indian Evidence Act from disputing 
the validity of it. The Court of first instance 
decreed the claim. The defendant appealed to 
the lower appellate Court, and one of the 
pleas raised in the memorandum of appeal to 
that Court was to the effect that the transfer 
was made with the consent of the plaintiffs 
and other reversioner as a family arrangement 
and that it was, therefore, valid. The lower 
appellate Court reversed the decree of the 
first Court and dismissed tho plaintiffs’ 
claim. The plaintiffs have preferred a second 
appeal to this Court. Four pleas aro taken 
in the memorandum of appeal. The first is 
that the transfers were not in the nature of a 
family arrangement in settlement of any 
doubtful claim. The second is that Musammat 
Kishna could not and did not transfer any 
thing beyond hor own life-interest. Thethird 
is that tho lower appellate Court is in error 
in inferring that allpossible reversioners, then 
in existence, consented to the said sale-decds. 
The fourth is that the plaintiffs’ acquiescence 
in the sale to Musammat Naraini does not 
prevent them from claiming the proporty as 
reversioners to the last male owner on the 
death of Naraini’s mother. Before dealing 
with the above pleas I make the following 
extracts from the judgment of the lower 
appellate Court “The fact that the eldest and 
the only literate of the roversioners (Sita 
Ram) had attested the ‘sale-deed in Naraini’s 
favour as a witnoss strongly supports the 
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gonolusion that all the reversioners had given 
their consent to. that arrangement. It is 
absurd to say that the plaintiffs had declined 
to attest the sale-deed in Naraini Kuaz’s 
favour and yet Kishna ;Kuar had given the 
substantial portion of her husband’s property. 
The fact that the three sale-deeds were 
pxeeuted simultaneously and that the plain- 
tiffs have been in possession of properties 
allotted to them from the very date of the 


sale convinces me beyond all doubts that the - 


laintiffs and indeed all the other reversioners, 
Pad agreed to the arrangement.” “The above 
statement coupled with the plaintiffs’ state- 
ment that they had raised up a dispute as soen 
as the widow had shown her intention to 
dispose of her property to her daughter can 
leave no doubt in one’s mind that there was a 
dispute among them and that it was amicably 
settled by them by the execution of the said 
deeds,” "The only reasonable view that I can 
take of the whole thing is that the reversioners 
on their part, contented themselves with getting 
an absolute title in a portion of the property 
justead of only a possible right to the whole, 
while the widow on the other hand was satisfied 
with securing for her daughter an absolute and 
an inheritable right in a portion of the proper- 
ty.” The above quotations from the judgment 
af the lower appellate Court coupled with the 
fact that Musammat Kishna executed the 
three sale-deeds one in favour of her daughter 
and other two in favour of the plaintiffs and 
their brothers and cousins on one and the 
same date leave no doubt in my mind that 
the transfers of the property made by 
Musammat Kishna were an outcome ofa 
family arrangement. It being a family 
arrangement it is not necessary, that it should 
have been effected in settlement of a doubt- 
fal claim. In Stapilton v. Stapilion (1), it 
was laid down that an dgreement entered into 
upon a supposition of a right or of a doubtful 
right, though it afterwards comes out that 
the right was on the other side, shall be 
hinding and the right shall not prevail against 
the agreement of the parties; for the right 
must always be on one side or the other ; and, 
therefore, the compremise of a doubtful right 
is a sufficient foundation of an agreement. 
Where agreements are entered into to save 
the honour of a family, and are reasonable 
ones, a Court of Equity will, if possible, decree 
*a performance of them. See White and 
(1) (1789) 1 Atk, Ch, 2. 
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Tndor’s Equity Oases Vol. I, p. 223. Bat in a 
later case Williams v. Williams (2), ib was laid 
down that a family arrangement may be, 
upheld although there were no rightsactually 
in dispute at the time of making it as the 
Courts will not be disposed to scan with 
much nicety the quantum of the con- 
sideration. Lord Chelmsford, L.O. observed 
that it is amitsake to suppose that the doctrine 
of family arrangement extends no further 
than arrangement for the sottlement of a / 
doubtful or disputed right and proceeded 
to hold that the principle is applicable 
not merely to cases in which arrange- 
ments are made between members of a family 
for the preservation of peace, but also to cases 
in which arrangements are made between 
them for the preservation of its property. The 
case of Wiliams v. Williams (2) was referred 
to in Helan Dasi v. Durga Das Mundal (8). 
Following Williams v. Wilftams (2) and Helan 
Dast v. Durga Das Mundal (3), I hold that the 
family arrangements effected by the 3 sale- 
deeds executed by Musammut Kishna, even 
if they were not effected in settlement of a 
doubtful or disputed right, are still valid and 
binding. The first plea, therefore, fails. As to 
the 2nd plea, I am of opinion, that Musammat 
Kishna by the 3 sale-deeds executed in con- 
sequence of the family arrangement could and 
did transfer the absolute ownership of the 
property covered by the sale-deed in favour of 
Musammat Naraini. Upona right interpretation 
to be put upon that sale-deed, Musammat 
Kishna, with the consent of all the possible re- 
versioners then in existence, did transfer the 
absolute ownership to Musammat Naraini. 
Musammat Kishna was in possession of the pro- 
perty of her husband as a Hindu widow, and 
she could without any consent of the nephews 
of her husband transfer her limited interest to 
any one she liked. The fact that the nephews 
of her husband gave their consent to the 
transfer now in dispute and that she trans- 
ferred to them also some portions of the pro- 
perty to which they were entitled during the 
life-time of Musammat Kishna and Musammat 
Naraini leads meto the irresistible inference 
that the sale to Musammat Naraini was of 
absolute ownership of the property. The 
principle laid down by their Lordships of the . 
Privy Council in Bajrangi Singh v. Manokar- 
nika Bakhsh Singh (4) in my opinion governs 
(2) 1807) L. R. 2 0. A. p. 204 (3) 40. L.J. 328. 


4) 30 A. 1; 3 M. L. T. 1; 120. W. N. 74; 9 Bom, 
L. B, 1348 ; 6 O. I. J. 766; 5 A. L. J. 1, 
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the present case so far asthe transfer of abso- 
lute ownership is concerned. The second plea 
in thè memorandum of appeal, therefore, fails. 

The conclusion arrived at .by. the lower 
appellate Court that all the possible rever- 
sioners then in pxistence consented to the sale 
infavourof Musammat Narainiis the right and 
reasonable conclusion. The third ground of 
appeal is, therefore, untenable. The plaintiffs 
with reference to the finding of fact arrived at 
N by the lower appollate Court are debarred 
from claiming the .property transferred to 
Musammat Naraini as the reversioners of 
Bhagirath dn the death of Musummat 
Kishna. This disposes of the four th plea in 
the memorandum of appeal. 

The result is that the appeal fails and is 
dismissed with costs, including in this wan 
fees on the higher scale. 


Appeal Temida ° 
R 





ý (Not reported yet elsowhere ) 

. CALOUTTA. HIGH COURT. 
Sgoosp Crym Arrgat No. 452 or 1997. 
August 9, 1909. 

- Present :—Mr. Justice Caspersz. . 
BISHNU CHARAN MODAK—DsrenDaxtT— 
APPELLANT 

A persus i 

MOHESH CHANDRA. MOHANTI AND 
E OTHERS—PLAINtIFFS— RESPONDENTS. 

Owil Procedure Coda (Aat XIV ef 1882), s. 13—Res 
judicata—“ Finally décided” meaning of. 

A matter cannot bo considored to bo finally decided, 
unless in point of fact it was actually decided by 
all the tmbunals before which that partionlar mattor 
came for de ision, 

Therefore, when tho decision of a lower Court is 
appealed to a superior tribunal and that tribunal for 
any reason does not think fit to decide tho matter, it 
ja left an open question. 

Chunder Ooomar Mitter v. Sib Sundari Das”, 11 0, 
L. R. 22 ; 18 C. 681, followed. 

Appeal from the decree of the Sub-Judge of 
Bankura, dated November 30, 1906, affirm- 
ing that of the Munsif of Katwa, dated 
May, 16, 1905. 
` Babus Satish Ohandra Ghose and Hemendra 
Nath Sen, for the Appellant. 

Babu Khetter M. Sen, for the Respondents. 

Judgment.—tThis is an appeal by 
. the defendant tenant against whom the plain- 
tiffs brought an action to have it declared 
that certain lands covered by a kabuliat, 
dated the Ist Sraban 1299, were liable to 
assessment and to recover the assessed rent 


and damages for the years 1303 to 1310 
B.S. Both the lower Courts have decided 
in favour of the plaintiffs. The only point 
taken in second appeal is as to the applica- 
tion of the rule of res judicata. The lower 
appellate Court says that the. objection as 
to res judicata was not pressed on behalf of 
the defendant and that it had been rightly 
overruled by the Court of first instance. 
In a former suit, No. 12 of 1901, between 
the same parties, under the provisions of 
section 46 of the Bengal Tenancy Act, seven 
issues were framed. The Munsif found 
those issues against the plaintiff and dis- 
missed the suit. Then the Subordinate 
Judge affirmed that order of dismissal but 
only with reference to two issues, and he 
left undecided the fifth issue, namely, 
“was the kabuliat in question bona fide ? ” 
On these facts, it is impossible to contend 
with success that the present suit for assess- 
ment of rent on the basis of the same 
kabuliat is barred. by the operation of res 
judicata. The learned vakil for the defend- 
ant-appellant candidly admits his difficulty, 
and is unable to cite any authority opposed to 
the cases mentioned in the judgment of 
the Munsif, in particular, the case of 
Chunder Ooomar Mitter v. Sib Sundari Dassee 
(1), where Garth, C. J., observed, “ when the 
decision of a lower Court is appealed ton 
superior tribunal, and that tribunal for any 
reason does not think fit to decide the 
matter, it is left an open question. We 
have held so here over and over again; 
and ib is not because in pointof form the 
appeal in the first suit was dismissed, that 


-the decision of the Munsif can be considered 


as confirmed. >? On the plain meaning of 
the word “final,” I entertain no doubt that 
a matter cannot be considered to be finally 
decided, unless in point of fact it was actually 
decided by all the tribunals before which that 
particular matter came for decision. ~ 

The appeal, consequently, fails and must 
“be dismissed with costs. 

i Appeal dismissd. 
(1) 11 0. L. R. 22; 180, 631. 
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PAJANI KANTA DUTTA Y. EMPRROR. 
; (Not reported yet elsewhere.) 

i CALCUTTA HIGH COURT. 
CORIMIKAL Revision- No. 98 or 1909. 
“July 15, 1909. 

Present :—Sir Lawrence Jenkins, KT., 
Chicf Justice and Mz. Justice Caspersz. 
RAJANI KANTA DUTTA—PErITIONER 
versus 


EMPEROR—Oprosite PARTY. 
: Criminal Procedure Coda (Act V of 1898), s. 526 — 
Transfer of Criminal Cases—Ieasmable apprehension 
in mind of accused that fair trial will not be had— 
Sufficient ground—Circumstances of cach cave to le 
considered o 


- Although a reasonable npprehension in the mind 
of the accused that he will not have o far trial 
is a suficient ground fer transfer, yet in applying 
that doctrine, regard must bo had to the oircum- 
stances of each case. b 
The mere fact that in another case on other 
evidence the Court mayhave come to a particular 
conclusion is not in itself o sufficient ground for 
transfer. 
- Astmuddi v. Govinda Baidya,1 C. W. N. 426, fol- 
lowed. - 
Application for transfer of a case. 


Babu Atulya Churn Bose, for the Petitioner. 


Judgment.—wWithout in any way 
detracting from the doctrine which we accept 
ns sound that a reasonable apprehension in 
the mind of the accused that he will not have 
a fair trial ia a sufficient ground for transfer, 
we at the sametime hold that in applying that 
doctrine regard must be had to the circum- 
-stances of each case. The mere fact that in 
another case on other evidence the Sessions 
Jodge may have come to a particular con- 
clusion is not in itself a sufficient ground for 
transfer and that has been decided by & 
Division Bench of this Court in Asimudd? v. 
Govinda Batdya (1). On the facta of this case 
we hold that there should not be a transfer. 
But we at the same time feel every confidence 
that the learned Sessions Judge in dealing 
with the case now under consideration will not 
allow his mind to be in any way influenced 
by any evidence that was adduced before him 
in the previous case or by any opinion which 
he then formed on that evidence and that he 
will deal with rho case without any kind of 
bias by reason-of hia decision inthe other case. 
We, therefore, on the fnèls of this case dis- 
charge the Rale, 

Rule discharged. 

CY1ICLW.N 426 
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SHIR LAL V., RAM NARAIN. 
(Not reported yet elsewhere.) 
. ALLAHABAD HIGH COURT. i 
Sroonp Crv Apprat No. 1063 o 1908. 

July 3, 1909. 

Present :—Mr. Justice Alston. 

SHIB LAL—Dsrenpant——A PPELLANT 
versus 


RAM NARAIN-—P.aintirr—ResponDent. 

Kasement—Right of Prvviacy—Interference—Plaintff’s 
c urt-yard overlooked from the roof of the defexdant’s 
house as well as frum those of other adjacent houscs— 
But to have window closed not maintasxable. 

Where fiom before the institution of the suit the 
plaintiff's house and courtyard could be overlooked 
from the roof of the defendant’s house as well aa 
from those of the other adjacent horses: Meld, that 
it could not be legally found that the plaintiff had a 
right of privacy at the date of the institution of the suit, 

The suit to have the windows, in the second storey 
built upon the rooffrom which the plaintiffs court- 
yard could be seen, closed, could not be maintained, 
Gokhal I'rasad v. Hadho, 10 A.358, distinguished; Abdul 
Rahman v, Bhaguan Das, 4 A.L J, 445; 29 A 582; A.W. 
N. 1907, p. 188, not.followed; Joogul Lal v. Musammat 
J/asoda Bebee, 3 N W.P.H.C.1.(1871), p.311, referred to. 


Second appeal from the decision of the 
District Judge of Agra, dated the: 14th of 
September, 190s. > . 

Mr. J. N. Ohoudhri, for the Appellant. 

Mr. Tej Bahadur Supra (with him Mr, 
Sunder Lal), for the Respondent. 

Judgment.—tThe main question in 
this appeal relates to the right of privacy. 
The plaintiff's case was that the defend- 
ant, by building a second storey to his 
house and making windows therein from 
which the plaintiff’s house could be over- 
looked, had invaded his privacy. The de- 
fendant’s reply was that the privacy of the 
plaintiff's house had not been invaded and 
that pardah was not observed in the plaintiff's 
house. On these pleadings the Munsif framed 
the following issue:— Has the defendant 
erected any new junglas or windows and 
do they interfere with the plaintiff’s right 
of privacy; and has plaintiff's house been 
enjoying a right of privacy.” 

Upon this issue evidence was given. Some 
of the evidence went to show that tha 
plaintiff's house was overlooked from the 
roofs of other houses. The Munsif’s find- 
ing on this point, after an inspection of 
the locality, was, “there are a few Kothas 
from the roofs whereof the plaintiff's house 
is visible.” Jn appeal the learned Judge 
accepted this finding. He says: “It appears 
that the plaintiff’s courtyard can be seen 
from the roofs of some houses.” Upon 
this finding it was contended that the right 


t 
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of privacy, which custom might otherwise 
have given to the plaintiff, did not exist 
in this case. The learned Judge, however, held 
that the overlooking of the courtyard from the 
roofs of other houses was not a circumstance 
which could lead to the loss of the right of 
privacy. He wasof opinion that such a less 
would “only result if it were shown that the 
plaintiff's courtyard “could be seen through 
his .own door by passers or from the windows 
Nef any other house besides those of the 
defendants.” The question is whether the 
learned Judge was justified in this view. 

In his judgment the Munsif says thgt 
it has beon recently held that the fact of 
a houso being visible from other roofs does 
not amount to an interferenco with privacy 
but he does not give his authority. The 
reasoning at page 387 of the report of 
Uokul Prasad v. Radho (D), cannot be applied 
to this case as tle privacy here is claimed 
for tho house and courtyard as a whole and 
not for “those portions of the plaintiff’s house 

and premises which were occupied and used by 
the a of the plaintiff's family,” which 
the new windows were alleged to have exposed 
to view for the first time. In argument here 
tho case of Abdul Rahman v. Bhawan Das (2), 
was cited. The learned Judge who, decided 
that case had held that the overlooking of 
a courtyard from windows in a newly 
built storey might be an invasion of privacy 
even though the conrtyard used to be 
‘overlooked from the very roof upon which 
the new storey had been built. The deci- 
sion was, however, reversed in Letters Patent 
Appeal No. 24 of 1909 decided by Stanley 
C.J. and Barkitt, J. on the 17th of January 
1908, their Lordships holding that the finding 
of fact by the lower Court that the plaintiff's 
right of privacy had not been invaded by 
what the defendant hnd done, concluded the 
question. Now, in that case the defendant 
Bhagwan Vas had done the very thing which 
the plaintiff in this case charged the present 
defendant with doing, namely, building upon 
a previously existing roof a second storey with 
windows which overlooked the plaintiff’s 

house and courtyard. The lower appellate 
Court had found that in so building “the 
respondents have confined and not extend- 
ed their aren of vision so far as the ap- 
pellants are regarded.” This view was at 


(1) 10 A 858. 
| (2) 4 AL, 445 ; 29 A. 582; A. W. N., 1907, p. 83. 
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the basis of the finding of fact to which 
their Lordships referred. The lower appol- 
late Court had also found that the plain- 
tiff’s courtyard was plainly visible from 
elsewhere. Both of these findings had been 
attacked by the plaintiff in the grounds taken 
in the second appeal. It was contended that 
the windows had made things worso than 
they were when the roof lay open, and that 
“the mere fact that the house in question 
may be visible from some other places” did 
not make the defendant’s action any the less 
an invasion of the plaintiff's right of privacy, 
but notwithstanding these contentions tho 
decision of the lower appellate Court was 
upheld by their Lordishps. In Second Appeal 
No. 814 of 1905, which was decided by Mr, 
Justice Aikman, one of the reasons given by 
his Lordship for dismissing the appeal was 
that “on the finding of the Court below the 
plaintiff has no privacy which could be 
interfered with. His honse was overlooked 
by other houses including the house of the 
defendant.” In that case the lower appellate 
Court had endorsed the conclusion of tho 
Munsif that no privacy substantially existed. 
The Munsif after an inspection of the 
locality had found that both of the plaintiff's 
houses were overlooked “from the house of 
Balkrishna Bhat and the defendant’s other 
honse and that the houses of Ram Seth and 
Ajnudhiya commanded a view of portions of 
these houses”. The Munsif went on to say 
“Where does then the plaintiff onjoy a right 
of privacy P If the houses of the plaintiff do 
not enjoy substantial and real privacy any 
interference with his privacy cannot furnish 
him with any cause of action.” He then 
referred to tho case of Juogul Lal v. Musammat 
Jasoda Bebee (3). This finding was attacked in 
second appeal on the ground that “even assum- 
ing that the plaintiff’s house is overlooked by 
the houses of, some of the neighbours, tho 
defendant is not entitled to any new 
erections, further invading the right of 
privacy.” It was with this ground of appeal 
before him that his Lordship refused to 
disturb the decree of the lower Court. This 
decision was appealed under the Letters 
Patent and was upheld by Stanlely C. J., 
and Burkitt, J., accepting the finding that 
there was no privacy which could be invaded 
by the defendants In the case of Joogui Lal" 
v. Musammat Jasoda Bebee (8), already referred 


(8) 3 N. W. P. H.C R. (1871) p. 311. 
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to, the finding was that the privacy of the 
plaintiff’s house had already been invaded by 
houses on the other side of the road, and 
that “one at least of the adjacent houses” 
overlooked the plaintiff’s honse. Upon these 
findings it was held that the plaintiff could 
not have a dobr, which she said invaded the 
privacy of her house, closed. 


I now return to the present case. The second 


ground taken in the memorandum of appeal 
is that “having regard to the fact found by 
the lower Court that the house and court- 
yard of the plaintiff-respondent is overlooked 
from the roofs of adjoining houses, the claim 
to have the windows closed on the basis of a 
wight of privacy is unsustainable.” In my 
opinion the rulings to which I have referred 
justify this contention. They show that 
privacy may be lost in other ways than those 
mentioned by the learned Judge. They thus 
support the argument that upon the finding 
that the courtyard was visible from the roofs 
of other houses the plaintiff’s suit ought to 
have been dismissed. 

. it was admitted by Dr. Tej Bahadur who 
appeared for the plaintiff-respondent that 
the map filed by his client showed that his 
case was that the new storey which the 
defendant had erected had been built on a 
roof which from its position must have 
overlooked tho plaintiff's house and courtyard; 
and upon this assumption a very considerable 
portion of the argument before me proceeded. 
Indeed it was because the facts of this case 
were admitted to be identical with the facts 
of the case of Abdul Rahman v. Bhawan 


Das (2), that that decision was cited by Dr. 


Tej Bahadur who asked me to follow the 
ruling there laid down. The lower Courts 
expressed no opinion on this view of the 
facts, probably because it was not put forward 
in argument by the defendant’s pleader, his 
client having foolishly pleaded that the 
windows were old ones and that the present 
second storey had merely replaced on old 
one. In dealing with this appeal, however. I 
accept the plaintiff-respondent’s admission, 
supported as itis by the map, that the roof, 
before the second storey was added, commanded 
a view of the plaintiff’s house and courtyard. 
I also accept the finding that the plaintiff’s 
courtyard can be seen from the roofs of 
«some houses. In my opinion cither of these 
gonsiderations would, upon the rulings referred 
to above, prevent a Conrt from legally 
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finding that the plaintiff had a right of 
privacy at date of suit. The lower Court’s 
finding that the plaintiffs privacy had not 
hitherto been invaded, depends for its validity, 
on the legitimacy of the proposition that a 
right of privacy can only be lost by invasion’ 
“from the windows of any other house,” and 
not by invasion from an open place like a roof. 
In saying that an invasion of privacy from 
the roofs of other houses was totally different 
from the invasion of privacy from a window 
which would conceal the observer” the 
learned Judge was following the line of 
thought that was responsible for the ruling 
reported in the fourth volume of the Allah- 
abad Law Journal. If that ruling has been 
reversed either directly or by necessary 
implication, andif exposure to view from any 
vantage ground is sufficient to destroy a right 
of privacy, the plaintiff’s claim to have the de- 
fendant’s windows removed must be dismissed. 
If on the other hand the finding that the 
plaintiff's privacy had not hitherto been 
invaded, is binding on me, irrespective of 
the question whether that finding was reached 
by means of correct or incorrect processes of 
legal thought, the claim ought to be decreed. 
For the reasons given above I hold that the 
plaintiff had lost his right of privacy before 
he brought the present suit ; first, by reason 
of the circumstance that his house and 
courtyard were, on his own and his learned 
advocate’s showing, overlooked from the 
defendant’s roof before the latter began to 
build his second storey and secondly, because 
it has been found that the plaintiff's 
courtyard can be seen from the roofs 
of other houses. I, therefore, set aside the 
decree of the lower Court and dismiss the 
plaintiff's claim so faras the windows of the 
defendant’s house are concerned. As to the 
drains 1 restore the decree of the first 
Court and direct that the drains be allowed 
to remain as they are. This decision will, 
however, not justify the defendant in put- 
ting the drains toa use other than that 
for which they were originally intended, name- 
ly, carrying off rain water only. The decision 
of both Oourts as to the parnalles is undis- 
turbed ; they will remain as they are. Ags 
to the sunshades over the defendant’s windows 
they too willremain provided they cause no 
injury to the plaintiff's rights by throwing 
water on to his land. If they do, they must 
be so altered as to prevent this. As this 
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judgment covers all the questions raised by the 
parties in this Court, no further order is 
necessary. The defendant-appellant will have 
his costs with fees which. will, in this Court, 
be on the higher scale. ' 
: >- Appeal allowed. . 


t 





(Not reported yet elaewhore.) 


v ALLAHABAD HIGH COURT. 
Suconp Cryin APPRAL No. 1225 or 1907. 
: July 16, 1909. 
. Present :—Sir George Knox, Kr., Actin 
: ” Chief Justice. ” 
r BHIKARI DAS —PLAINTIFE—APPELLANT 


4 VETSUS 
» SHIB LAL AND OTHERS— DREFENDANTS— 
` RESPONDENTS. 


: Pre-emption—Haqict mubfarika, owner of—Hissadar 
in the village —Bale of an ssolated plot——Pre-emptive, 
right of éo-sharer in vilage 

“A certain hagret mutfarika, which was assessed to 
Government Revenue and the names of the owners 
thereof wore entered in the khexat of tho village, 
was gold. Held, that the ownors of this isolated plot 
were hissadars in the village and the sale was 
the subject to pre-emption by the co-sharers in the 
village decording to the wajib ul-arz. Jodha Singh 
v. Bholg Na‘h, EW N. (1904), 118, „distinguished ; 
Kallian Maly. Madan Mohan, A. W.N. (1895), 93; 
Mamat Al, v. Asmat Bibi, A. W. N (1885), 185; 
Safdar dli v, Dost Muhammal , 12 A. 428, referred to. 
t Second appeal from the decision of the 
Subordinate Judge of Mainpuri, dated the 
22nd of July, 1907. 
‘ Mr. Abdul Iaoof, for the Appellant: 

Mr. Surendra Nath Sen, for the Respondents. 

: Judge=ment.—Bhekari Das, who des- 

cribes himself as zamtndar of mahal Bhekari 
Das in mouza Khizirpur in the District of 
Mainpuri, is the plaintiff, in this suit out of 
which thisappeal arises. He instituted this 
suit to enforea a right of pre-emption which 
he claimed in his own favour as against one 
Shib Lal who is.admittedly a stranger to the 
maha. The land which is tho subject- 
matter of dispute is certain land sold by two 
persons Gulab Singh and Chet Singh in 
favour of Shib Lal. According to Bhikhari 
Das,Gulab Singh andChet Singh are co-sharers 
in mahal Bhekari Das and according to the 
wajib -ul-nras Bhekari Das claims that he has a 
right of pre-emption over the land. The 
portion of the wagib-ul-arz which governs the 
case runs as follows :— 

: Dastur dar hab hag shuffa-Dawa hag shuffa 
ka dar surat intqal haqiat hissadar bazartya bas 
wa rahen sewat hiba ke, awal bhai bheitje 
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hagiqia ur phir bhatchachazad Sharik haquiat, 
our phir Shurktyan patti aur phir Shurkiyan 
thok, azan bad deegar- hissadaran deh ko 
pohunchega, 

Shib Lal contested the claim and maintained 
that land sold was hagiet mutafarika and that 
no claim could arise in respect of such a 
haquiet under the terms of the waytb-ul-arz, 
The Court of first instance held the view that 
Gulab Singh and Chet Singh owned no share 
in the zumtndart of the village, that the land 
in question was an isolated plot of land 
assessed to Government Revenue, that the 
names of Gulab SinghandChet Singh appear 
in the khewat of the village, bat neither the 
fact that their names appear in the khewat 
northe fact that Government Revenueis asses- 
sel would make Gulab Singh and Chet Singh 
Atssadars within the meaning of the wajzb-ul- 
arz. The learned Munsif apparently based 
his decision upon a case which he describes as 
being on all fours with the the case before 
him viz., Jodha Singh v. Bholanath (1). A 
teference-to-that case shows, however, that so 
far from-its being on all fours with the case 
before the learned Munsif, it differs from it 
toto celo, The land in dispute there as found by 
the Courts was certain bitghas ete. of sir land 
made over toa Hindu ladyfor her mainten- 
ance by cortain persons who were joint owners 
of azamtndart sharein the village. Subsequent- 
ly to the grant above mentioned, the rights 
of the grantors in the szamindari, except rights 
in str, were sold by auction. When the grantee 
died, the sir land granted to her reverted to 
and was taken possession of by the son of one 
of the grantors, who at the time of revision 
and possession could not possibly have held 
higher rights in the village than that of an 
Ex-Proprietor. There is nothing whatever to 
show that the land was assessed to Govern- 
ment Revenue. The strong presumption is 
that it was not and the son of the grantor, 
even if he held any position in the village, 
held the position of a tenant with privileged 
tights and not the position of a proprietor in 
the village. We would search for his name 
in vain in tho khewat of proprietors, as the 
khewat under the head of proprietors recognises 
only those who are proprietors and not those 
who are tenants whether they be tenants 
privileged or otherwise. The Munsif accord- 
ingly dismissed the suit. The Subordinate’ 
Judge from the questions which he set 


(1) A.W. N. (1904) p. 118, . 
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himself to decide evidently found, though he 
does not say so in express words, that Gulab 
Singh and Chet Singh were owners, as he calls 
them, of an isolated plot inthe village. He 
does not anywhere in the judgment challenge 
the findings of the Munsif that these two 
persons were assessed to Government Revenue 
and that their names were entered in the 
khewat; and indeed these two matters have not 
been challenged in appeal here. The learned 
Subordinate Judge then appears to have lost 
his way entirely in a jungle of ralings which 
he sets forth at great length and from which 
he considers certain rules may be safely 
deduced. He does not seem to havein any 
way considered the various rulings, but simp- 
ly to have contented himself with a review of 
them without any regard to the circumstances 
of this particular case. Such a course is 
especially dangerous when questions of the 
kind now in dispute are involved. We have 
over and over again pointed ont that each 
wagtb-ul-arz and cach case of pre-emption must 
be decided on its own merits and that it by 
no means follows that what is trne concerning 
pre-emption deduced from particular 
wajtb-ul-arz should govern a right of pre-emp- 
tion inferred from the terms of another 
wagib-ul-arz. To give one or two instances, 
the case of Kalian Mal v. Madan Mohan (2), 
to which the learned Subordinate Judge refers, 
was certainly not a case in point. In that 
case there was evidence showing that the 
persons who styled themselves Azesadars, and 
the other sharers in the village had apparent- 
ty acquiesced in the matter and said that they 
had no concern of any kind with the plot 
which was in question. We have no such 
evidence in the present case. It has nowhere 
been shown that Bhekari Das or Gulab Singh 
or Chet Singh ever said the one or the other, 
that Bhekari Das had nothing to do with the 
particular plot of land orthat Gulab Singh and 
Chet Singh had nothing to dowith the village. 
Similarly the Full Bench ruling Niamat Alt v. 
Asmat Bibi (8) was a case in which a co-sharer 
was transfering certain sir cultivation of his 
and other co-sharers in the village sought to 
avoid the transfer on the ground that they as 
co-sharers in the mahal were jointly interested 
in such str land. How the learned Sab- 
ordinate Judge could have supposed that the 
“Full Bench ruling was in any way similar to 


e (2) A. W.N. (1895) p. 93. 
(8) A. W. N. (1885) p. 185, 
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the case befora:him, ib is difficult to under. 
stand. In the Second Full Bench Safdar Ali v, 
Dost Muhammad (4) the matter in dispute waa 
whether a person who had bought an isolated 
plot of land in the mahal and certain sir land 
in the mahal was or was not a co-sharer with 
rights of pre-emption as regards the 
land which was being’ sotd in the mahal. The 
learned Judges were unanimously of opinion 
that the purchase by the person who had 
bought the isolated plot andthe str land in 
the mahal gave him the right-tobe considered 
aco-sharer in the whole mahal and ta have a 
right of pre-emption as regards other lands in 
the mahal. I have nothing to do with what was 
found in thecase beyond pointing out that if it 
was a safe guide in the present case it was a 
guide in favour of: the contention raised by 
Bhekari Dasand notagainstit,for the unanimous 
opinion of the Judges of this High Court then 
was that the purchaser Sf an isolated plot 
which may or may not be assessed torevenue 
was a co-sharer in the whole mahal of which 
the isolated plot formed a part. ° 

In the case before me, by an order of the 
Settlement Officer dated lst November 1905, 
the plot in dispute together with other 
land is carried ont of the area of the share 
held by Bhekari Das who is described in the 
khewat as share-holder. The revenue payable 
is also carried out of the revenue formerly 
payable by Bhekari Das and the order is to the 
effect that Gulab Singh and Chet Singh are 
to be entered in the khewat an owners of 
haqutat mutfarika. This brings them within 
the liability and responsibility described in 
section 142 of Act IIT of 1901 whereby all the 
proprietors of a mahal are jointly and 
severally responsible to Government for re- 
venue for the time being assessed thereon, viz., 
on the mahal and by the explanation append- 
edtothe section, the word ‘proprietor is defined 
ag meaning a person in proprietary possession 
for his own benefit. The result is that possibly 
the shares of the whole mahal and not merely 
the shares held therein by Gulab Singh and 
Chet Singh are liable to be annulled and even 
suld for an arrear of revenue which may not 
be due strictly speaking from Gulub Singh and 
Chet Singh. Also they may have paid the 
Rs. 6-6-0 entered in the khewat against their 
names and yet be liable for the revenue due 
for any portion of the whole mahal. If this 
does not constitute then hissadars in the mahal, 


(4) 12 A. 426, 
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it is difficult to understand what would. 
Whatever may be the precise nature of the 
shares they hold, “they do hold a share 
and come within'the term used in the wajib- 
ul-arz. ` $ Ss 
The result is that the appeal is decreed. The 
finding of the lower appellate Court on 
preliminary points is setaside and the case is 
remanded under O. 41 R. 23 through that 
` Court .to the Court of first instance with 
directions to Te-admit it in its pending file of 
suits and dispose: of it according to law. Costs 
to.abide the result.. Costs in this Court will 
include fees on the higher scale. 
- RE Appeal decreed. 


; (s.c. 130 W. N. 805.) 
CALCUTTA HIGH COURT. 
- ORIGINAL Civit Sort No. 311 or 1908. 
January 28,1909. 
Present :—Mr. Justice Stephen. 
JNANANJAN BANERJEN AND OTHERS— 
PLAINTIFFS \ 


@: VETEUS 
ADOREMONEY DASSEE AND oraers— 


DEFENDANTS. 

Religious Institution—Shebaitsa—Debutter croperty— 
Mourasi—Legal necessiiy—Advisability ef filing up 
tank—Ejectment suit —Plea of exclusive possession and 
denial of plaintiff's title—Setting up mourasi—Holding 
under mourasi beyond the powers of lessirs to make — 
Adverse possetston—Mournsi lessee a purchaser—Limit- 
alton Act (¥V of 1877), 8.7 and sch, II, art. 184— 
Possession adverse against some w adverse agatnat all 
shebaits. 

Where the s/ebatts granted a mourasi lease of 
debutter property and purported to relinquish all 
future increment in the value of the property for 
a Httle more than seven years’ purchase of the 
rents arising from it, reserving about the rent that 
was then being raised, and two of the three shcbaite 
subsequently parted with all their interests to the 
lessee, and there was no evidence as to what hap- 
pened to the money so raised:- 

Held, that ıt was impossible to suppose that this 
was justifiable in the interests of the endowment. 

Nawab Sir Syed Hossein Ali Khan v. Mohtunt Bhagwan 
Das, 110. W. N. 261; 34.0. 249; 6 O, L. J. 442, dis- 
tinguished. 

The necessity for alienation recited in the lease 
itself was that the shebatts might be called on to 
fil up a tank on the property, which they could 
not afford to do: 

Held, that the necessity was illusory, and the ad- 
visobility of filling up the tank did not constitute 
a necessity that justified alienation of the trust pro- 

erty. 

” SR suit for ejectment, although the defendant 
pleads exclusive possession of the premises and de- 
nies any title to them in the plaintiffs, yet it is 
open to her to set up a title under a mourast lease, 
for the_ effect of the plea of the defendant is merely 


to put the plaintiffs to proof of a title which will 
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justify their prayer for cjectment and does not pro- 
vent the defendant from relying on the movrasi 

If the defendant and her predecessors have been 
holding under the mou)ass lense and if ıt constituted 
an alienation which it was beyond the powers of 
the lessors to make, they havo been trespassers and 
their possession has been adverso to the title of tho 
lessors from the time of the mowrasi 

Shami Charan Nundy v. Abhiram Gorwami, $3 O. 
611; 3 C.L. J. 508; 10 0 W.N. 738, followed. 

A momias. lesseo1s a purchaser within tho meau- 
ing of article 184 of schedulo II of the Limitation 
Act, 1877. 

Radhanath Doss v Gisberne 4: Co,14 M.I. A. l; 
15 W. R (P. 0.) 24, followed. 

Posseasion, which is nadvorse against somo of 
the shebait,, is adverse also against them all 

An idol cannot be regarded og a perpetual in- 
fant and the shebzt ns his manager, under soction 7 
of the Limitation Act, 1877. + 


Konwar Doorgana’h Koy v Ram (hunder Ben, 4 
I. A. 62; 20. 841, referred to. 


Original suit. 

Messrs. B. Ohakravarti, Knight and B L. 
Mitter, for the Plaintiffs. 

Messrs. B.O, Mitter and N. Sicar, for tho 
Defendant, Adoremoney Dassee. 

Mr. B. K. Lahiri, for the Defendant, 
Hemangini Debee. 


Judgment.—tThis suit is brought by 
the plaintiffs to recover possession of house. 
property in Calcutta as shebatis of a family 
idol on the ground that the property is 
debutter and that it is held by the defendant, 
Adoremoney Dassee, under a title founded 
on a permanent lease illegally granted by 
some of the previous shebatts. Thereis no 
doubt that they are the sons of one of the 
grandsons of one Ram Chandra Banerjee 
by whom it is alleged that the endowment 
was granted, or by whom the property in 
suit was held as debufter. Their pedigrec 
has been satisfactorily proved and if tho 
debutter is proved, they have made out their 
claim, subject to the case made by the de- 
fendant and the law of limitation. 


The facts on which Sreemutty Adore- 
money, the only contesting defendant, founds 
her case areas follows :—On the 2nd July 
1877, a mourast lease of the premises iu 
question was granted to one Sri Ram 
Banerjee by three out of four of the grandsons 
of Ram Chandra of whom it was alleged that 
one was insane, and who together represented 
Ram Chandra’s estate. Of the three grantors. 
one was the plaintiff’s father, another their , 
uncle and another their father’s first cousin. 
Subsequently the uncle and his cousin sold’ 
their reversionary interests to Sri Ram, the 
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former being entitled to one-sixth, the latter 
to one-half of the whole. Sri Ram mortgaged 
the premises to Bholanath Chakrabutty, and 
after his death, his heir Natai Chand Chakra- 
butty obtained a decree on this mortgage and 
brought the premises to sale, when they were 
bought by one Girish Chundra Bose in 1906, 
who died the same year leaving Adoremoney, 
his heiress. She is, accordingly, the principal 
defendant, the others being representatives 
of Sri Ram and the other shebatts whose 
position it is not necessary for the moment 
to consider. Her defence, so far as I need 
consider it, is a statement that she is and hir 
predecessor was, in exclusive possession of 
the premises, and a denial that the plaintiffs 
have any title thereto. She ihen sets up 
the mourast lease in question, dated ihe 
22nd July 1877, denies that it was grantcd 
without necessity, or that it was in breach 
of any trust reposed in the lessors or that 
there ever was any such trust, and she 
asserts that the lessors were justified 
in granting the lease and that it is binding 
on the plaintiffs. She afterwards alleges 
that her husband, from whom she inherited 
the property, was bona fide purchaser for 
value of the premises without notice of any 
debutter ond pleads that the suit is :barred 
by limitation. As the case was argued before 
me, the last point afforded the main ground 
of the defence; but before considering it, it 
js convenient that I should first notice the 
contention of the defendant that no dedication 
has been proved with sufficient certainty to 
support the plaintiffs’ case. The plaintiffs 
produce no evidence of actual dedication either 
by writing or verbally. But we find that 
a dedication was roferred to in a deed of 
partition entered into between the two sur- 
viving sons of Ram Chandra, that it was 
found to exist in a decree between the son 
of one of these sons and the other son in 
1874, and that an enquiry was directed to 
ascertain asto how much of certain scheduled 
land was affected by it. It does not appear 
on the decree that these lands are identical 
with those in suit, but the only boundary 
that is of a permanent character, namely, 
a public road, is the same in the schedule 
and in the mourast deed, and this point 
was not raised till it was too late for the 
“plaintiffs to produce evidence on it. No 
books of account are produced; but there 
is oral evidence which though weak, I see 
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no particilar reason for disbelieving, includ- 
ing that given by the only witness called 
for the defendant, that the land was der 
butter. Were this all, I should have doùbts 
abðut finding in favour of the debutter ; but 
the contents of the mouras? lease where the 
debutter is recited and provisions inserted in 
consequence of its existence seem to mo 
decisive and I find that the land in question 
was) debutter at the time of the mourasi 
lease. 

Another point to be consideréd before I 
deal, with the question of limitation is whe: 
ther the permanent lease was invalid which 
the defendant asserts there is nothing to 
shéw that it was. I cannot agree with this 
view. The shebaits purported to relinquish 
all future increment in the value of the 
property for a little more than seven years’ 
purchase of the rents arising from it, re- 
serving apparently about the rent that was 
then being raised and two of -the three 
shebatts concerned subsequently parted with 
all their interests to the permanent lessee. 
We have no evidence at all as to what 
happened to the money so raised. I find 
it impossible to suppose that this was jus- 
tifiable in the interests of the endowment. 
I have been referred to the case of Nawab 
Str Syed Hossein Ali Khan v. Mohant Bhagwan 
Das (1), as an authority justifying the 
alienation in this case. I need only say“that 
that case and the present are very different: 
in their circumstances and I am not aware 
of any authority more nearly supporting 
the defendant’s contention. The necessity 
for alienation recited in the lease itself seams 
to me illusory. It was that the shebatts 
might be called on to fill up a tank on 
the property which they could not afford 
to do. There is some insignificant evidence 
that a tank was filled up by Sri Ram 
but I cannot suppose that the advisability. 
of filling it up constituted a necessity that 
justified alienation of the trust property. 
In order to consider the question of limit- 
ation, I have now to add only that the de- 
fendant’s statement that Girish Ohandra 
Bose had no notice of the debutter at the 
time ofthe sale to him cannot be sustained,’ 
as it is proved that a notice as alleged in- 
section 17 of the plaint was given. 

Under the circumstances, the defendang- 


contends that she is entitled to the Pia 
(1) 11 0. W. N. 261 ; 3t O. 249; 6 C. L. ee 
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of art, 134 of the Limitation Act on the 
ground that this is a suit for immovable pro- 
perty conveyed in trust and afterwards 
purchased from the trustees, that is the 
shebatis, for a valuable consideration. In 
support of this contention, she relies on the 
decisions in Ram Kanai Ghose v. Raja Sri 
Sri Hari Narayan Singh-Deo Bahadur (2), 
and Shama Charan Nandy v. Abhiram Go- 
swami (8), for tle "two propositions that 
the lessee under the permanent. lease in this 
case was & purchaser under art. 134 and 
neither the notice of the debutter contained 
in the deed, nor the notice given at the 
time of the sale deprived her of the benefit 
of the articlé in question. 

To this the plaintiffs make several 
answers. In the first place they argue 
that, as the defendant has pleaded exclu- 
bive possession of the premises and denied 
any title to them in the plaintiffs, it is 
not open to her to seb up a title under 
the mourasit lease, which in effect is what 
she %s doing. The effect of the plea, how- 
ever, is merely to put the plaintiffs to proof 
of a title which will justify their prayer for 
ejectment and does not prevent the defendant 
from relying on the mourast. 

They then argue that if the defendant i is 
to be taken’ as the tenant of the plaintiffs, 
which: is in fact the position that she’ takes 
up, she cannot be heard to say that she is 
holding adversely to her landlords in such 
a way as to give herany rights under the 
Limitation Act. This, however,’ depends on 
the character under which the defendant 
and her predecessors-in-title have been 
holding. If they have been holding under 
the mourast lease and if it constituted an 
alienation which it was beyond the powers 
of the lessors to make, as I have held it 
did, they have been trespassers and their 
possession has been adverse to the title of 
the lessors from the time of the mourast, 
which brings the case far beyond the period 
of limitation. So far the facts of the case 
seem to meto bethe same as those in Shamz 
Charun Nandy v. Abhiram Goswami (8), and 
the position of Sri Ram to have been the 
same as that of Anango Mohini Debee 
in that case. This brings us to the ques- 
tion whether Sri Ram and his successors 


- (2) 2 C. L. J. 548. 


(8) 10 0. W.N. 738; 33 C,511;8 0. L. J. 506. 
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have been ‘holding under the moursai, and 
it is contended on behalf of the plaintiffs 
that they have not, for, according to the 
ruling in Nitya Gopal Sen Poddar v. Mani 
Ohandra Ohakrablutty (4), if at the time of 
the mourasi lease they were holding undor 
a legal title, their acceptance ,of the invalid 
lease did not make their holding adverse, 
and the statute of limitation will have no 
application. The oral evidence on the re- 
cord is directed to this point, and, in my 
opinion, does not sustain the plaintiffs’ con- 
tention. Jadu Nath and Peary Mohun 
Chatterjee do, indeed, give evidence of a 
collection of rents by Sri Ram before the 
date of the mourast, but their. evidence is 
entirely unsupported by any documents, and 
Jadu Nath in cross-examination admitted 
that the collection of rent by Sri Ram was 
only in order to see if the mourast would 
suit him. They are contradicted by Umesh 
Chandra Nandan who is tenant and whose 
family long have been tenants of the premises 
in question. The rent under the mourast is 
slightly in excess of that alleged to have been 
previously paid by Sri Ram, and the pro. 
visos in the mourast that delivery shall taka 
place at once, and that the lessee may serve 
notice on the tenants, go to show that 
the mourast did constitute a new holding, 
though, of course, they might well find a 
place where they are, though the lessee 
was already in possession. Taking all this 
evidence together, it does not, as I have 
already said, seem to me of sufficient force 
to prove a previous holding, and the case 
does not, therefore, fall under the principle 
of Nitya Gopal Sen Poddar +. Mani Chandra 
Ohakrabutty (4) which is indeed only a spe- 
cial case of the rule forbidding a tenant to deny 
his landlord’s title. 

Taking the allegations of the necessity of 
the mourast to be untrue, on the hypothesis 
which lies at the foundation of the 
plaintiffs’ case, I am unable to distinguish 
this case from the two decisions on which 
the defendants rely. If, in the language of 
Mookerjee, J., [Ram Kanai Ghosh v. Raja Sri 
Sri Hart Narayan Singh Deo Bahadur (2)], Sri 
Ram did not profess or intend to take 
anything more than the qualified interest 
which the transferor was competent to alienate, 
there would be no room for the appli- 


cation of art. 134; and it follows that, if he * 


(4) 12 C, W. N. 63. 
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did, the article may apply and Sri Ram was 
a purchaser within its meaning, and an 
absolute purchaser within the meaning of 
Radhanath Dass v. Gisborne § Co. (5). I 
cannot, therefore, assent to the argument 
that he was. not such a purchaser; and if 
he was, it is not now argued that the de- 
fendant must shew that he and his successors 
acted in good faith which I am not pre- 
pared to hold that they did. It is argued 
that the mourast was a fraudulent transac- 
tion intended to effect practically a sale of 
that which the vendors could not alje- 
nate, and I am not prepared to hold that 
this was not so. though, on the very scanty 
evidence before me, I should hesitate to 
hold that was. There is, however, no evi- 
dence that leads me to impute fraud to 
Girish Chander, and the question of good faitb, 
whatever meaning is to be attached to that 
phrase, does not arise. 

A further point is made by the plain- 
tiffs that, in this case, the mouras? was 
granted by three only out of four of the 
shebaits, and that the shebatts are suing as such 
on behalf of the idol. If the question were 
one of estoppel, this argument might have 
some force ; but it is a question of limitation 
founded on ‘adverse possession, which puts a 
different complexion on the case because if 
the possession was adverse against some of the 
shebatts, it is ‘dificult to see how it can 
have been otherwise than adverse against 
them all. The force of the plaintiffs’ con- 
tention in this respect is also weakened by 
the fact that Kaliprasanna’s representative 
Hemangini is a defendant to the suit and I 
cannot grant a relief to her, which is what the 
plaintiffs are in fact asking for, against her 
co-defendants. 

The last point raised by the plaintiffs 
to meet the plea of limitation is that, under 
section 7 of the Limitation Act, a god must 
be regarded as a perpetual infant and the 
shebart as his manager. To support this 
contention, he relies on a passage in Sastri’s 
Hindu Law, atp. 447 of the 2nd edition. 
No judicial decision has been brought to my 
notice to support this view, though, it seems 
to refer to 8 passage in the judgment of the 
Judicial Committee in Konwar Doorganath Roy 


_ v. Ram Ohander Sen (6), and it seems to me to 
be contrary to many previous decisions of thia 


5) 15 W.B, 24:14 ML I. AL 
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and other Courts. I cannot, therefore, necede 
to the plaintiffs’ argument on the point. 

Tho result is that I must hold this suit 
barrèd by limitation. Judgment for the'de- 
fendants with conts.. o o- 

* Sent dismissed with costs. 
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CALCUTTA HIGH COURT. nef 

CRIMINAL Revision Cass No, 75 or 1909. 

ih March 10, 1909. ‘° - 
Present :—My. Justice Caspoersz and 
Mr, Justico Ryves., 
RAM KHELAWAN SINGH AND orners— 
PETITIONERS 
versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), as. 96, 141, 148, 147, 
148, 326/149—Right of prtrate edefence-—Untaroful as- 
sombly—Uatng necessary force for protection of master's 
property —No offence. 

The complainants, tenants, held their land on the 
batai system, and the crops when cut should have 
been taken to tho village K, but the complainants 
armed with laihis went to the field with the 
avowed intention of carrying away the crops whioh 
had been cut to their own houses, and actually 
began making bundles of the harvested crops. The 
accused, the Jandlord’s people piotested. Thereupon 
a fight took place and persons on both sides were 
injured’ It is found that the common object of the 
accused .was to prevent the tenants from cayrying 
away tlie crops, that the tenants were tho aggres- 
sors in the fight ond that they had no right to 
take the crops to their own houses, and that there 
was no intention of the accused to use more force 
than was necessary. 

Held, that the accused were not guilty of riot- 
ing, as they were justified in protecting their master’s 
property and in using- such force ns was necessary 
to prevent the tenant from carrying away the 
crops, 

Pal Nath Dhanuk v. Emperor, 36 C. 296; 18 C .W. 

N. 677;1 Ind Cas, 978;9Cr L. J. 443, distinguished. 

Criminal Rule against the order of the 
Sub-Divisional Magistrate of Barh, dated De- 
cember 23, 1908, which was modified by the 
Sessions Judge of Patna, by reducing the 
sentences. 

Messıs. Alt Imam, Hug and Moulvi Syed 
Enayet Karim, for the Petitioners. 

No one for the Crown. 

Judgment.—This rule was issued 
on the District Magistrate of Patna to show 
cause why the conviction and sentences 
passed on the petitioners should not be set 
aside on the ground that they (the zemin- 
dars’ people) were acting in the exercise of 
their right bona fide in preventing the 
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tenants ftom harvesting the crops in any place 
other than the village Kalihan. 

We have heard learned Counsel, in sup- 
port of the rule, and perused the judg- 
ments ot the lower Courts. Twenty per- 
sons were originally charged, variously, 
under sections 147 and 148 and under sec- 
tions 324 and 326/149 of the Indian Penal 
Code, and convicted, and sentenced to various 
terms of imprisonment. Some of them 


» were also ordered to pay fines, and all of 


“them were bound down under section 106, 
Cr.!P. C., to keep the peace for one year. 

On appeal, the learned Sessions Judge 
acquitted twelve (12) and convicted eight 
(8) | persons. Of these, four were convicted 
.under section 148 of the Indian Penal Code, 

.the remaining four under section 147. 
The rest were acquitted; the fines were 
_vemitted, and the order under section 106 
was discharged. “These eight persons whose 
convictions were upheld obtained the Rule set 
out in the beginning of this judgment. 

The common object of the rioters, as 
‘charged, was (1) to prevent by force or 
show of force the tenants from cutting 
the crops, and (2) to assault them by 
way of punishment for having cut the 
crops. 

The facts of the case, as found by the 
learned Sessions Judge, are as follows: For 
„a considerable time past there has been a 
' dispute between the-tenants and the zemin- 
dars nas to the nature of their tenancy, the 
tonants asserting that their tenaucy was 
nagdt whereas the zamindars asserted that 
it was bhaoli. The time for harvesting 
crops had arrived, and the tenants had 
openly expressed their intention of cutting 
the crops and carrying them away to their 
houses. The friction between the parties 
‘had become so acute that two watchmen 
were placed on guard, on behalf of the 
‘gamindars, and an urgent appeal was made 
to the police authorities for protection as 
a serious breach of the peace seemed im- 
minent. This happened on the 16th Sep- 
tember 1908. The occurrence, with which 
we are. concerned, took place four days sub- 
sequently, that is, on the 20th September. 
In the meantime, it appears that some of 
the crops had been cut and left on the 
field. It has been found by both the Courts 
that the tenants held their land on the 
batat system. The crops, therefore, whon 
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cut, should have been taken to the village 
Kalihan. On the moming of the 20th Sep- 
tember, it has been found, that, large num- 
ber of tenants, armed with lathts, went to 
the field with the avowed intention of 
carrying away the crops which had already 
been cut to their own houses, and actually 
began making bundles of the harvested 
makam. The watchmen, who had been 
placed there, protested, and a number of 
the amlas of the zemindars came to the 
spot, armed, some with lathis, and it ig 
said, six of them with swords. Their com; 
mon intention, it is found, was to protect 
the zemindare’ property. For a time ap; 
parently, they were successful in preventing 
a breach of the peace, until one Shyama 
Mahton, who is described in the lower 
Court’s judgment as “ the champion of the 
tenants,” interfered. According to the first 
information given by one of the tenants 
himself, the tenants insisted on their righ} 
to “take away the crops, and began mak- 
ing them up into bundles when the 
zemindars’ people prevented them.” There- 
upon, a fight took place, and persons on 
both sides were injured. Some of the ton- 
ants had incised wounds, though, with the 
exception of Shyama Malton, not of a 
severe character—which makes it more pro- 
bable that some of the zemindars’ amlas had 
swords and used them. The only severe 
injury to Shyama Mahton was inflicted by one 
Peari who has since died. 

The learned Sessions Judge hns found that 
the commou object in the charge, on which 
the accused were tried, has not only not 
been proved, but it could not have been 
their object. The common object, which 
he has found, although the accused were 
not charged with it, was to prevent the 
tenants from carrying away the crops. He 
has found that the tenants were the ng- 
gressors in the fight, that they had no 
right to take the crops to their own houses, 
and that both the watchmen were wounded 
in the fight. He goes onto say: “up to 
a limit they had no doubt a right to prevont 
the harvesting in the manner intended by 
the tenants. But, under the criminal law, 
they were not justified in forming an 
assembly for enforcing that right by means 
of criminal force.” Earlier in his judgment * 
after referring to section 81 of the Indiane 
Ponal Codo, he held ;— Now in the pre- 
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gent case, the landlords had an undonbted 
wight to prevent their crops being so dis- 
posed of that no division could take place 
which would have entailed serious loss to 
them and would have involved them in 
unnecessary litigation. “The question is how 
far they were justified in sending a body 
of men to prevent the threatened invasion 
of their rights. If the assembly went with 
the intention of enforcing criminal. force 
more than was necessary to prevent that 
the members would be guilty of forming an 
unlawful assembly.” 

. There is no finding in the judgment, how- 
ever, that the intention of this assembly 
was to use more force than was necessary, nor 
is there any finding that they, in fact, did 
use more force than was necessary, though 
this may be inferred from the Judge's order 
éonvicting the petitioners. There is no- 
thing to indicate that the common object of 
the assembly was to do anything more than 
protect their masters’ property. We do not 
think that in protecting their masters’ pro- 
perty they were not justified in using such 
force as was necessary to prevent the ten- 
ants from carrying away the crops. The 
only severe’ injury that was inflicted by 
them appears to have been cansed, as we 
have said, by Peari who has died. It may 
be that Peari used more force than was 
fecessary, but there is nothing to show 
that it was not an individual act of his, 
or that the assembly, which in its incep- 
tion was not unlawful, became an unlawful 
assembly subsequently. 

Each case of this kind must be decided 
on its own particular facts. The facts in 
this case are distinguishable from those in 
the case of Baijnath Dhanuk v. Emperor (1), 
decided by this Court on the 30th of July 
1908, which we understand is about to be 
reported. 

We think that in this case, on the 
findings arrived at by the learned Ses- 
sions Jadgo himself, the Rule must be 
made absolute. We, therefore, acquit 
the accused and discharge them from their 
bail. 

Rule made absolute. 

(1) 13 C. W. N. 677; 36 C 296; 1 Ind Cas. 973. 


(Not reported yet elsewhere.) 
CALOUTTA HIGH COURT. 
Sxoonp CIvIL Arrear No. 2108 or 1907. 
July 9, 1909. 

Present -—Mr. Justice Vincent. 

RAM KRISTO MOHAPATRA—Dzrunpant 
— APPELLANT 
versus 
JAGANNATH MOHAPRAVU, IDOL AND 
ANOTHER, Shebait—PLAINTIFE8 —RESPONDENTS, 

Religious Institution—Amritomonohi lands in Orissa 
—Not alenable—Debutter land, alienation of——Pur- 
chasei” s ad rerse possess1on—Shebait—Estoppel—Oharac- 
ter of property—Money advanced for benefit of idol. 

Amrltomonvhs lands in Orissa are net alienable. 

Where debutter lands were given in usufractuary 
mortgage, and the mortgagee was in possession for 
more than twelve years: Held, that his possession 
was adverse, the lands being inalienable, and that a 
title could be acquired by him by adverse posses- 
sion. R 

Shama Charan Nandy v. Abhiram Goswami, 83 C. 
511; 30. L. J. 306; 10 C. W. N. 788, Rum Kanai 
Ghose v. Raja Sri Sri Hars Narafn Singh Deo Bahadur, 
2 C.L. J. 546 and Jnananjan Banerjee y. Adoremoney 
Dussee, 18 O. W. N, 805, (1909) 3 Ind. Cas. 93, (ante) 
followed. 

Where the plaintiff, the shebuit of an idol, induced 
the defendant to advance money to him upon a 
usufructuary mortgage of certain lands on the 
allegation that they wore alienable, he, the plaintiff, 
cannot be permitted to sue for recovery of pos- 
session of the landa saying that they were in- 
alienable. vi 

Where much of the money advanced by the da- 
fendant was taken ‘for the benefit of the idol, the 
plaintiff would be bound in equity to make good 
the sums advanced before possession of the lands 
could be delivered to him. | 

It ig open to doubt if the alienation made for the 
benefit of the idol was not a valid one. 


Konwar Dusganath Roy v. Ram Chunder Sen, 2. 


O. 841 ; 41. A. 62, referred to. 

Appeal from the decree of the District 
Judge of Onttack. dated August 6, 1907, 
affirming that of the Munsif of Pari, dated 
January 16, 1907. 

Babus Bodo Nath Duttand Mon Mohn 
Dutt, forthe Appellant. 

Babu Mohini Mohan Chakrabutty, for the 
Respondents. 

Judgment.—tThe facts, out of which 
this appeal arises, are very simple. The plain- 
tiff No. 2 is, as alleged, the shebazt ofa certain 
idol, and holds in that character as marfatwar 
on behalf of the idol certain amrilomonohi 
lands. He mortgaged these lands to the 
defendant, in the year 1890, and in execu- 
tion of a decree obtained in a suit brought 
upon that mortgage-bond the defendant 
bought up the land in the year 1694; 
in the recent record-of-rights the name 
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more than 12 years ago, it follows that the 


possessor of the lands. The plaintiff No. 2 
now seeks to get the sale set aside and to 
recover possession of the property with mesne 
profits on the ground that the land was ds- 
butter and not transferable. 

“The snit has been decreed in both the lower 
Courts, and the defendant appeals urging the 
following points :— 

(1) that the plaintiff No. 2 is estopped 
from bringing this suit. 

(2) that the suit is time-barred. 

(8) that the plaintiff is not the shebatt 
of the Temple, and is not, there- 

© __ fore, entitled to sue. | 

~ C (4) that the land is not really debutter 
a land; and finally 
(5) that the defendant is, in any case, 
< ontitled_to arefund of the money 

advanced to the plaintiff No. 2 

before passession of these lands can 

be decreed. For an authority that 

the land is not debutterI am referred 

_ to a report on the Survey and 

. Settlement of Orissa by Mr. Mod- 
dax; 1. 0, 8., dated 1900; ib does 

... hot, however, appear that this re- 
porb was produced in the lower 

`; Courts; the question as to the 

r character of these lands can only 

be decided, on tbe evidence adduced, 
and I am content to accept the 
, finding of the lower Court as to the 
character of the land which appears 
to be a question of fact. I may 
state further thatit appears from 
Mr. Moddax’s report that amrite- 
monoht lands are not alienable. 

There also appears to be no foundation 
for the suggestion that the plaintiff is not 
the shebatt of the idol. This point was 
not. raised in the issues and cannot be con- 
‘sidered now. 
| The other questions raised by the appel- 
lant are, however, of greater difficulty, and 
on acareful consideration of the evidence 
and circumstances I think that this appel- 
lant must succeed on these points. 

If itis accepted that the alienation of 
1890 was one which the plaintiff No. 2 was 
-not authorised to effect, then from the date 
of the defendant’s mortgage which was an 
-usufructuary one the possession bythe de- 
fendant was adverse to that of plaintiff 
“No. 1, and as that possession commenced 


‘suit. 


defendant has acquired a title to occupy these 
lands by 12 years’ adverse possession. Tho 
case ‘of Shama Oharan Nandy v. Abhiram 
Goswami (1), may be cited as an authority 
for the proposition that in such circum- 
stances a title can bo acquires by adverse 
possession. The same view has been taken 
in the case of Ram Kanai Ghose v. Raga Sri 
Sri Hari Narain Singh Deo Bahadur (2), 
and Jnananjan Banerjee v. Adoremoney 
Dassez (3). The date of the mortgage was 
the 16th June 1890. From that date up to 
the L5th February 1906, the defendant's posses- 
sion continued uninterruptedly. By this 
possession the defendant has obtained a good 
titlé, and it follows, therefore, that he cannot 
now be ejected. 

I am also of opinion that the suit must 
fail as the conduct of the plaintiff No. 2 
has been such as to estop him from making 
allegations as to the inalienable character 
of the lands in the manner set forth in 
the plaint, in its present form. He induced 
the defendant to advance moncy to him on 
the allegation that the property in snit 
was alienable and he cannot now be per- 
mitted to come forward and state that tho 
property was inalicnable, and seek for’ re- 
covery of possession of the same. It is said 
that he now sues in a capacity different 
from that in which he executed the deed ; 
but this is clearly a mere quibble and no 
weight attaches to such an argument: 
nor can the aid of Courts of Justice in 
this country beinvoked to assist a fraudulent 
plaintiff in the manner desired in this 
It follows from these findings that 
this appeal must be decreed, and the plain- 
tiffs’ "suit be dismissed with costs in all the 
Courts. 

I am, further, of opinion that, even if 
the suit had not been dismissed for tho 
reasons stated above, the plaintiffs would 
have been in equity bound to make good 
to the defendant any sums advanced by him, 
before possession of the property could be 
delivered tothe plaintiffs inasmuch as it 
appenrs that much, if not all, of the money 
advanced by the defendant was taken for 
the benefit of the idol. In support of this 
view, the case of Konwar Durganath Iron 


(1) 83 O. 511 ; 8 0. L. J. 806 ; 10 C. W. N. 738. 
Q920 L. J. 646 
(3) 13 C. W, N. 805 ; 3 Ind, Cas. 93 (ante). “ 
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v. Ram Ohunder Sen (4), may be cited. 
Indeed, it is open to doubt, if the aliena- 
tion being made apparently for the benefit 
of the idol was not a valid one. In the 
view I take, however, of the case, it is not 
necessary to discuss this question at length. 


| Ba Appeal allowed. 
(4) 20. 841; 47. A. 52. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Sxconp Orvin Appeat No. 2850 or 1907. 
August 9, 1909. 

~ Present — Mr. Justice Caspersz. 
GANGARAM PATRA—Dergenpant— 
APPELLANT 


varsus 
SASI SEKHAR CHACKRAVARTY— 
PLAINTIFF— RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), ss. 111, 111 A— 
Tenant holding ovrr—Surt for khas possession— Ac. 
quiescence to holding over—Arceptance of crop under 


<order of Court—Jurisdiction of Owil Cowrt—Record-of- 


tigh'—Special tribunal. 

Where after the expiration of the term of a lease 
the landlord merely accepted a half share of the 
crops fora certain year because that share was 
given him under the orders of the Criminal Court: 
Held, that it- was not'a voluntary acceptance such 
is would amount to acquiesconce in the holding over 
of the land by the tenant. 

Thero is no section in the Bengal Tenancy Act 
which would have the effect of barring a suit to 
obtain Aiwa possession of land on ejectmont of a 
tenant who had no nght to hold over, in order 
that the matters in dispute might be more con- 
veniently decided by the special tribunals connected 
with the record-of-rights. 

Jogendra Nuth Roy v. Krishna Promoda Dassee, 12 C. 
W. N. 1082 ; 8 C. L. J 822, and Troylokhysntth Bore v. 
M. N. Macleod, 28 C. 28, referred to. 

Appeal from the decree of the Second 
£u b-udge of Midnapore, dated September 
80, 1907, reversing that of the First Munsit of 
Contai, dated May 1, 1907. 

Babus Boido Nath Dutt and Tarakeswar 
Pal Chowdhury, for the Appellant. 

Babu Joy Gopal Ghosh, for the Respond- 
ent. ` 
Judgment.—It has been found 
that defendant No. 1 is an nnder-raiyat 
and that the term of his written lease ex- 
pired in Magh 1304. The plaintiff's suit 
is to obtain. kkas possession of the land 
demised by ejecting defendant No. 1. The 
Munsif dismissed tho mit, but tho lower 
appellate Court gave the plaintiff a decree. 

The two contentions in second appeal are 
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these, first, that defendant No.1 became a 
tenant holding over under an arrangement 
with the plaintiff, and that, therefore, a 
notice to quit was necessary as a condi- 
tion precedent to his ejectinent, and 
secondly, that the plaintiff should have 
proceeded under Chapter X of the Bengal 
Tenancy Act, and not have had recourse to 
the ordinary Civil Court. 

It appears that defendant No. 1 was re- 
corded as a settled ratyat in the settle, 
ment proceedings, and he relies on that 
entry in his favour. The plaintiff sets 
forth in his plaint how the defendant came 
to remain in possession of the land after 
the expiration of the term of his lease. 
The Subordinate Judge has found that there 
was no acquiescence in the continuance of the 
tenancy by the plaintiff, for he merely 
accepted a half share of the crops for the 
year 1313, because thate share was given 
him under the orders of the Criminal 
Court. This appears to mato be the only 
proper inference to be drawn from the accept- 
ance of the rent for that year. Ib” was 


“not a voluntary acceptance such as wonld 


amount to acquiescence in the holding over of 
the land by defendant No. 1. 

Then, with regard tothe second conten- 
tion, the learned vakil for defendant No. 1 
relies on the case of Jogendra Nath Roy v. 
Krishna Promoda Dassee (1). But there is 
a more direct authority in point, the case 
of Troylokhyanath Bosev. M. N. Macleod 
(2). I have already mentioned that the 
suit was one to obtain khas possession of 
land on ejectment of the tenant who had 
no right to hold over, and there is no 
section in the Bengal Tenancy Act which 
would have the effect of barring a suit 
of that kind, in order that the matters in 
dispute might be more conveniently decided 
by the special tribunals connected with 
the record-of-rights ; section 111: of the 
Act merely prohibits suits or applications 
for the alteration of the rent or the deter- 
mination of the status of any tenant in 
the area to which the record-of-rights 
applies ; and section l11A refers to suits 
in respect of orders directing the preparn- 
tion of a record-of-rights under Chapter X 
or in respect of other matters for which 
there is a special procedure prescribed by 
The suit now under appeal 


(1) 12 0, W N. 1082; 8 0. L. J. 822. (2) 28 0. 28. 
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ja of a very different desciiption, and there 
is“ nothing in the law to prevent the plain- 
tiff from proceeding in the ordinary Civil 
Court to obtain the relief that he has 
obtained. The appeal, therefore, fails and 
must be dismissed with costs. 

: Appeal dismissed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp CIyIL“APPEAL No. 107 or 1903. 
August 9, 1909. 

Present :—Mr. Justice Caspersz. 
ANANTA GHOSH—Derenpant No. 1— 
APPELLANT 
versus 
PYARY LAL MUKHERJEE—Praistirr— 

7 RESPONDENT. 

Owil Procedure Code (Act V of 1908), s. 100— 
Second appeal—aAfisreading evidence—Alisconstruction 
of entire deposiron—Ambiyuous admtssion—Aiscon- 
‘ota uction if document. 

Wifre the lower appellate Court has miarcad 
evidence, as opposed to musconstruing a document, 
that error cannot be set right in second appeal 

Himmut Ali Khadim v. Nyamutoollak Ahademn, 
23 W. R. 250; Shib Chandia Roy v. Chandra 
Narain Muker,ee, 32 O. 719; 1 C L. J. 232 and 
Iswar Chunder Santra v. Satish Chunder Giri, 80 O. 
207 at p. 210; 70. W. N 126, referred to. 

Where the case is not one in which the entire 
deposition has been misconstrued, but is a case of 
an admission made, which is not altogether am- 
biguous in its terms, and the inferonce therefrom 
18 not an inferenco of Jaw but an inference of 
fact, the High Court cannot interfere in second 
appeal. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated September 20, 1907, modi- 
fying that of the Firat Munsif of Katwa, 
dated November 30, 1906. 

Bubus Nalint Ranjan Chatterjee and Suren- 
dra N. Ghoshal, for the Appellant. 

Dr. Preo Nath Sen, for the Respondent. 

Judgment.—aAlthough there is no 
map in this case, the relative position of the 
plots in suit is not open to any doubt. 
Plot No. 1, said to consist of 6 bighas, 
is on the west of plot No. 2 said 
to consist of 2 bighas. The latter 18 in a 
northernly direction from certain resumed 
chakran lands. The Court of first instance 


accepting the admission inthe deposition of de- ° 


fondant No. 1, as to the plaintiff being in pos- 
session of some lands north of the resumed 
chakran lands, gave a decree to the plaintiff 
for the land in the second plot but not 
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for the land of the first plot in suit. 

On appeal to the Subordinate Judge, that 
officer pointed ont that, on a proper reading 
of the defendant’s deposition, the suit should 
have been decreed with regard totho6 bighas 
in plot No. 1 also, and, in that view of 
the matter, he gave the plaintiff a decree for 
that plot also. 

In second appeal two contentions have 
been advanced, namely, first, that there was 
no such admission on the part of the defend- 
ant in his deposition entitling the plain- 
tiff to a decree in respect of either plot, 
and, secondly, that the fubordinate Judge 
has failed to decide the issue of limitation 
which the Munsif omitted to decide merely 
because he did not give the plaintiff a decree 
for the first plot. 

With regard to the second contention, Dr. 
Preo Nath Sen, for the plaintiff-respondcnt, 
concedes that the case must go back to the 
lower appellate Court for the determination 
of the first issuc of hmitation, with regard fo 
the plotof 6 lighas marked as (ka). 

Now in connection with the first conten- 
tion, several questions arise, and the pre- 
liminary question is whether this matter can 
be raised on second appeal. The authoritics 
go to show that where the lower appellate 
Court has misread evidence,” as opposed 
to misconstruing a document, that error 
cannot be set right in second appeal. The 
cases mentioned in the course of the argu- 
mentare Himmut Ali Khudim v. Nyamatoollah 
Khadim (1), Shib Chandra Roy v. Chanda 
Narain Mukerjee (2), and Isawar Chunder 
Santra v. Satish Chunder Girt (3). 

I have read the deposition of the defendant 
at page 14 of the paper book, and I am not 
at all satisfied that the construction adopted 
by the lower appellate Court is wrong. 
There is some difficulty no doubt with 
regard to the question of area, but that 
difficulty does not appear to be insuperable. 
Both Courts have found on reading the evi- 
dence, that the second plot (kha) 
belongs to the plaintiff, and when the 
defendant said that the land on the west 
of that plot also belonged to the plaintiff, 
he could mean no other land than that of 
plot (ka) of six bighas. However 
that may be, I think this contention is not 

(1) 28 W. R. 260. 

(2) 32 C. 719 at p. 723,724; 1 O. L. J. 282. 
(8) 30 O. 207 at p. 210; 7 O. W. N. 126. 
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one which ought to be readily admitted 
for consideration in second appeal. It is 
not a case where the entire deposition has 
been misconstrued, but it is a case of an 
‘admission made, which is not altogether 
ambiguous in its terms, and the inference, 
therefrom, is not an inference of law, but 
an inference of fact. In this view of the matter 
‘I disallow the first contention. But the case 
must go back to the lower appellate Court 
-for a decision of the issue of limitation as 
-raised before the Court of first instance with 
regard to plot (ka). 
Costs will abide the-result. 
Appeal allowed. 





(Not roported yet olsowhore ) 


CALCUTTA HIGH COURT. 
REGULAR Cryin Arrear No. 2 or 1907. 
R August 5, 1909. | 
‘Present :——Mr. Justice Chitty and Mr. Justice 
; Carnduff. 
LAL CHAND SHAW AND OTHERS— 
- DEFENDANTS—APPELLANTS 
5 versus 
. SRIMATI SARNAMOYEE DASI— 
ar, PLawwTive—RESPONDENT. 
j. Hindu law—-Partition—Acquisilion ef prop rty— 
Jount fund—Personal exertion. : 

Of soveral brothers living together in family partner- 
‘ship, should one acquire property by means of funcs 
common to the whole, the property so acquirod 
belongs jointly to all the brothers Should, how- 
ever, tho means of acquisition, drawn from the 
joint. fynds, be of little considoration and the per- 
sonal ‘exertions considerable, two shares bolong to 
tho acquirer. and one to each of the other brothers. 
_ Purtap Bahadur v. Tilukdharee, 1 S. D. 179 atp. 286, 
followed. : f : 
| Therefore, whore certain joint family businesses 
‘were started during the hife-tame of four brothers 
by joint family funds wluch formed a small nucleus, 
but they were completed by the labour of throe 
surviving brothora after the denth of one of them - 
Feld, that the widow of the deceased brother is 
only entitled to a half of the sharo of cach of hor bro- 
thers-in-law. 

‘Appeal from the decree of the second Sub- 
Judge of 24Pergannahs, dated August 31,1906. 

Dr.. Preo Nath Sen, for the Appellants. 

Babu Atul Krishna Roy, for the Respond- 


‘ent. 

Judgment.—This appeal arises out of 
partition suit brought by one Sarnamoy ee 
Dasi, widow of Prem Chand Shaw, against 
her three brothers-in-law, Lal Chand Shaw, 
Rassik Ohandra Shaw and Jogendra Nath 
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Shaw. It appears that Biswanath Shaw, 
the father of these four brothers, died in 
or about the year 1873. Prem Chand, the 
husband of the plaintiff, died about - 1692. 
Since that time, the prospects of the family 
have considerably improved and the plain- 
tiff now claims a one-fourth share of all 
the properties, both ancestral and subse- 
quently acquired. She divides the proper- 
ties in her plaint into five categories, 
first, ancestral immovable properties; second- 
ly, monies due to the sons of Biswanath 
Shaw on mortgage of imniovable properties, 
such mortgages having been effected 
after the death of Biswanath; thirdly, the 
movable properties; fourthly, money-lending 
business and, fifihly, the tobacco business. 
The learned Subordinate Judge has decreed 


“the plaintiff's claim for a one-fourth share of 


all these properties but® in respect of the 
properties comprised in schedule 
he has fixed her share at Rs. 200. 

This appeal has been filed by the three 
defendants and only one question affecting 
two of the scheduled properties has been 
raised before us. With regard to the ances- 
tral immovable properties .no qnestion is 
now raised, the appellants conceding that the 


` plaintiff is entitled to a 1/4th share in them, 


nor is any question raised as to the sum 


-of Rs. 200, fixed by the lower Court in 
‘ respect of the 


movable. properties. With 
regard to the money-lending business it is 
denied that there is any such business in 
existence; but it is conceded that there 
are some loans due to the brothers on mort: 


- gage of immovable properties and that there 


are two karbars one in oil and the other in to- 
bacco. With regard to these properties, it is 
contended that the plaintiff is only entitled to 
a half of the share of each of her brothers-in- 
law on the ground that, though the joint family 
funds might haveformed a very small nucleus 
and have given a start to the businesses, 
from the profits of which the loans were 
given, still these having been completed by 
the labour of the three surviving brothers, 
Prem Chand or his widow would not be 
entitled under tlie law to more than a half 
of the share of each of the other brothers. 
It appears that Biswanath left immovable 
properties to the extent of 22 or 23 bighas 
at the time of his death. These properties 
were encumbered and they were not finally 
cleared from debts until about 8 or9 years 
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ago. When Biswanath died, his sons were 
quito young, the eldest being then only 
about 10 years of age. How they supported 
themselves in early hfe is not ~ very clear; 
but Lal Chand says that, at first, he worked 
merely for his board and later on, by sav- 
ing a few rapees and buying and husking 


-paddy, he made a few more rupees and so 


by thrift, the prospects of the family im- 
proved. The ancestral properties were, as 
we have said, ultimately freed from debt 
and the brothers acquired a certain amount 
of ready money which they were able to 
lend out on’ mortgage. There js also some 
evidence of other small loans advanced by 
the brothers not on the security of im- 
movable properties, which might pessibly 
come under the head of money-lending busi- 
ness, though it was not, in fact, a business 
properly so called. So far as the question 
before us is corberned, the decision as to 
the mortgage loans must turn on what we 
find to be the fact with regard to the two 
karbars in oil and tobacco, because it is 
admittedly from the profits of these karbars 
that the loans on mortgage were given. ‘We 
will, therefore, first deal with the question of 
these two karbars. 

Now, the plaintiff has given her own evi- 
dence and she has called a number of per- 
sons to support her in her contention that 
her husband Prem Chand did a great deal 
not only in starting the karbars in oil and 
tobacco but also in carrying them on after 
they had been started and it is upon this 
that she bases her claim to a full quarter 
share of the properties. Her evidence and 
that of Lal Chand coincide almost exactly 
as to the dates when these karbars were 
started. They both agree that Prem Chand 
died about 13 years before the suit was 
filed. They also agree that the oil kar ar 
was started about 16 years before the suit 
and that the tobacco karbar about 12 or 
13 years before their evidence was given. 
It, therefore, follows that the oil karbar 
was in existence for, at the very most, 
three years before Prem Chand died while 
the tobacco karbar was not started until 
after his death. These dates given by 
the two persons who must be taken to be 
most cognizant of the facta really give the 
go-by to the evidence of the witnesses 


-whom the plaintiff has called so far as they 


go to prove that Prem Chand had anything 


to do with these karbars. Their evidence 
is extremely vague and unsatisfactory. The 
witnesses do not pretend to give any do- 
tails nor is it expected that they would 
know all these small matters relating to 
the internal economy and the affairs of the 
business. Those witnesses puf tho capital of 
the karbars at anything from Rs. 200 to 
Rs. 600, whereas we know from the evidence 
of Lal Chand and from the nature of the 
ease that the two karbars were started with 
practically no capital at all. They arose out 
of very small beginnings and itis only by the 
industry and the efforts of Lal Chand and 
his brothers that they attained the propor- 
tion to which they at present extend. Then 
we must sec, how these karbars were, in 
fact, started. On the evidence as it stands, 
we should be inclined to say that they 
were perfectly distinct from any nucleus of 
the joint family fund. The learned pleader 
for the appellants has, however, admitted 
that it is dificult to dissociate them absolute- 
ly from the family properties and he, thero- 
fore, concedes that the plaintiff is entitled 
to half of the share of each of the threo 
defendants. On that conclusion we need not 
trouble to investigate very accurately what 
was the actnal starting point of these two 
karbars. But it is plain from Lal Chand’s 
evidence and the other evidence on the re- 
cord that the oil kabar was started by a loan 
of rapeseed from the plaintifi’s father and 
uncle which loan apparently was paid off 
within the space of a year or so. That 
seems to have been the starting point 
of the oil karbar. As to the tobacco karbar 

there is no precise evidence as to how that 

was started. Assuming that the karbars 
owed their existence at all to the joint 
family estate, if seems quite clear, upon 

the law te which these persons are subject, 

that Prem Chand or, in his place, the plain- 

tiff would not be entitled to more than half of 

the share of each of the other brothers, for, 

it cannot be contended for a moment, that 

the oil karbar which was started just be- 

fore Prem Chand’s death has not been built 

up and the profits of it accumulated by tho 

labours and efforts of the three surviv- 

ing brothers. The law on the subject is plain 
and is contained in Dayabhaga, Chapter 
VI, Section 1, paras. 28 to 30. It is also: 
stated by Mr. Mayne in his work on Hind» 
Law (7th Edition) at p. 363 aga quotation 
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from the futwah of the Pundits in Purtap Ba- 
hadur v. Tilukdharee (1). “Of several brothers 
living together in family partnership, should 
one acquire property by means of funds 
common to the whole, the property so 
acquired belongs jointly to all the brothers. 
Should, however, the means of acquisition, 
drawn from the joint funds, be of Little 
consideration and the personal exertions 
considerable, two shares belong to tho acquirer 
and one to each of the other brothers”, 
Here, there can be no question whatever, 
even if we assume that the karbars de- 
pended in their inception upon the joint 
funds, that the assistance from the joint 
funds was of very little consideration and 
that the karbars in their present condition 
are due entirely to the personal exertions 
of the three surviving brothers. It follows, 
therefore, that, as against the plaintiff, the 
defendants would be entitled each to a double 
share. 

Some attempt was made to argue that 
the plaintiff herself had rendered material 
assistance inthe building of these karbars. Tho 
evidence shows that what she did was to 
clean and dust rapeseed and possibly ground 
tobacco leaves.. But having regard to her 
position in the household as a female mem- 
ber who was being supported by her bro- 
thers-in-law, we do not think that she can 
thus place herself in her husband’s posi- 
tion as a working member in these so-called 
harbara. 

The learned Subordinate Judge in dealing 
with the various questions before him has 
not attempted in any way to discuss the 
evidence and his judgmont is little more 
than a series of findings on the various 
issues. He states that the karbars and 
the money-lending business, the latter of 
which, as we have pointed out, does not 
really exist, were ijmal. He says also that 
the capital was advanced by the plaintiff's 
father while Prem Chand was living. This 
would not, of course, make the karbars 
simah nor would it show that they were 
started by the joint funds. It rather shows 
the contrary. As we have pointed out, the 
evidence clearly shows that the tobacco 
karbar was not started until after Prem 
Ghand’s death.. The ancestral property was 
enot cleared of mortgage debts until after 
Prem Ohand’s death, and the two loans, which 
| (1) L 8. D. 179,236. 
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had been given by the brothers on mort- 
gage, were also subsequent to his death. 
They, therefore, may be taken os the results 
of the profits of the business since his 
death. We, accordingly, allow the appeal 
and modify the decree of thelearned Subordi- 
nate Judge in these three particulars, namely, 
that as regards the properties on the se- 
curity of which loans have been given by the 
three brothers, the plaintiff will only be 
entitled to half the share of each of ihe? 
defendants ; with regard to any other loans 
whichare outstanding and given by the brothers 
which may be taken as coming under the 
head of money-lending business, she will be 
entitled to the same share and, as regards 
the two karbois in oil and tobacco, she will 
also be entitled to the same share; that 
is to say, she will be entitled to a one- 
seventh share of these properties. . With 
this modification, the ddcree of the lower 
Court will be affirmed. Tho Commis- 
sioner will proceed with the partition 
on this basis. Hach party will bear their ow her 
own costsin this appeal. 
Appeal allowed in part. 


<q 





(Not reported yot ols ew hero ) 
MADRAS HIGH COURT. 
Seconp Cryin APPrRAL No. 1497 or 1905. 
July 28, 1909. 
Present :—Mr. Justico Munro and Mr. Justice 
Abdur Rahim. 
V. R. R. M. N. RAMANATHAN ony 
—— APPELLANT 
versus 
LAKSHMAN CHETTY—Respronpent. 

Religious Institution—Lease—Leane of templa lands— 
Lesses empouencd by terms ef lease to manage temple 
iands— Whether lease wholly invalid. 

A lease of temple lands is not wholly invalid 
simply because the lesseo is empowered, under the 
terms of the lease, also to manage the temple affairs, 
the transfer of management being clearly separable 
from the lease of the land. 

Alagappa Aludaliar v. Sumamasundara Mudaliar, 


“19M 211, referred to. 


Second appeal against the decree of the 
District Court of Madura in A. S. No. 645 
of 1904, presented against the decree of the 
Subordinate Judge of Madura Hast in O. 5. 
No. 6 of 1901. 

Hon. V. Krishnasuami Atyar and Mr. 0. 
V. Ananthakrishna Aiyar, for the Appel- 
lant. 
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Mr. K. Streeniwasa Atyangar, for the Re- 
spondent. 

Facts.—The plaint land belonging to 
a temple was leased by the zamindar of 
Sivaganga toone Annamalai Chetty for 10 
years, who transferred it to defendant's 
father. Plaintiff's father took it on lease for 
15 years. Under the terms of the lease 
plaintiff was also tomanage the temple affairs. 
In a suit by plaintiff for the recovery of 
‘lease amounts from defendant, the latter 
pleaded that as. the right of management 
of the temple could not be assigned the 
lease was wholly void. 

The Subordinate Judge framed the issue : 
“Ta the lease valid in law P” and found 
that, as the lease of the land was separ- 
able from the transfer of management of the 
temple, it was valid. On appeal the 
District Judge affirmed the Sub-dudge’s 
decree. 

The following are the material portions of 
the Sub-Judge’s judgment :— 
| “dst issue : The lease of plaint village 
to Annamalai Chetty was for 10 Fuslies from ` 
1289 to 1298, and Annamalai Chetty is said 
to have transferred his right to defendant’s , 
father. Plaintiff's father took a lease of 
Amavravathy temple lands and plaint villages 
for 15 Fuslies from Fuslt 1805 on 38rd March 
1896. The:right to collect rent from de- 
fendant’s father till 1308 was also assigned. 
The lease to 2nd plaintiffs father empowers 
him also to manage the affairs of the tem- 
ple. It is urged that this amounts to an 
alienation of trust office andthatonthis ground 


the entire transaction is invalid. The first 
answer is that there was no alienation. 
The trustee had no doubt a right to 


make necessary arrangements for managing 
temple affairs. Paras. 2, 8, 11 and 12 go to 
show that plaintiff’s father was appointed 
manager to supervise, subject to the lessor’s 
control. : 

“ Neatly, supposing that the trustee could 
not delegate another to do any duty and 
that, on this ground, this part of the con- 
tract is invalid still there is no reason for 
holding the remaining part, the lease to be in- 
valid, Alagappa Mudaliar Struramasundara 
Mudaltar (1).” 

The defendant preferred a second appeal to 
the High Court. 

Judgment.—tit is contended that 


(1) 19 M. 211. 
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Exhibit B is invalid becanse, in addition to 
leasing certain villages to the plaintiff it 
purports to transfer to plaintiff the manngo- 
ment of certain temples. Assuming for tho 
sake of argument that there is a transfer 
of management and that the transfer is 
illegal, we see no reason why the document 
should not be held good so faras the lease 
of the land is concerned. What is said to 
be transfer of management is clearly so- 
parable from the lease of the villages 
Alagappa Mudaliar v. Sivaramasundura 
Mudaliar (1), is authority that in such a case 
the separation may be made. 

The second appeal is dismissed 
costs. 


with 


Appeal dismissed, 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
Civit Roig No. 2252 or 1909, 
July 30, 1909. 
Present :—Mr. Justice Mukerjee and 
Mr. Justice Vincent. 
RAMJASH AGARWALA—Decrus-Honper 
—~PETITIONER 
versus 


GURU CHARAN SEN—-Opposire Parry. 

Civil Procedure Code (Act XIV of 1882), 55 285, 295 
—Rateable distributvm—Simultaneous extcution oj 
decree—" Shall determine claim and ob, ection to attach» 
ment,” meaning of—Scope of ». 285, CP, 0., 1882 . 

R got œ decree for money against I im the Sub- 
Judge’s Court at Faridpur, and on the 21st Novome 
ber 1908 purchased the attached property of the 
judgment-debtor, and the amount realised by tho 
sale was sot off against the decree. In tho monu- 
while G had got a decreo for money against Iin 
the Munsif’s Court at Goalundo and applied for 
execution against the same proporty. On the 19th 
September 1903 he applied to the Sub-Judgo at 
Faridpur for an ordor on the Munsif at Goalundo 
not to sell the property and also for rateable dig- 
tribution of the assets which might bo realised by 
sale in the Faridpur Court The first prayer was 
rejected and it was ordored that the second prayer 
might be considered when assets wore realisod. 
G then applied to the Goslundo Conrt for trans- 
mission of his execution caso to the Faridpur Court 
which application was refused. He thon applied to 
the Feridpur Court for rateable distribution That 
application was granted and R was directed to ro- 
fund the sum which was set off against his docrco, 

Held, that as G had made no appheation, prior 
to the realization of the assets, for execution of 
his decree to the Faridpur Court, he was noton- 
titled to a rateable distribution under section 205 
of the Civil Procedure Code, 1882, and that his 
application to the Faridpur Court for an order on 
the Goalundo Court not to sell the properties cans 
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not bo deemed to be an application for oxecnt on 
of his decree. 

Clark v. Alexander, 21 O. 200 and Lar Bhagat Das 
Marwari v. Anantdaram Marwari, 2 C. W. N. 126, 
referred to. ` 

A decree cannot be executed simultaneously against 
the same property in moro than ono Court, 

Section 285 ‘of the Civil Procedure Code, 1882, 
is govorned by the immediately preceding sections 
with which it must be read, and the words “ shall 
determine any claim thereto and any objo"tion to 
the attachment thereof” mean any claim or objec- 
tion of the sort which can be summarily enquired 
into and decided in execution Proses nat 

Chokalingam Ohetty v. Muthia Chetty, L. Bur. Jadg- 
ments (1898-1900) p. 161, followed. 

Therefore, an application for rateable distribu- 
tion cannot be deemed to be an application for 
determination of any claim to attached property or 
of any objection to the attachment thereof within 
the moaning of section 285, Civil Proceduro Code. 

f,in contravontion of section 285, O:vil Proceduro 
Qode, an inforior Couri, m ignorance of the 
procoedings pending before ‘the superior Court, pro- 
ceeds with execution and brings a property to salo, 
the superior Court can adopt the proceedings as 
if they were taken by itself, and is competent to 
determine any claim for rateable distribution of 
the assets ronlised by the sale. 

Bylant Nath Shaha v. Rajendro Narain Ra’, 12 C. 
888 and Bhugwin Chunder Aviturataay. Chindra Male 
Gupta, 29 C. 778; 1 C. L. J. 97, followed. 


Rule against the order of the Sub-Judge 
of Faridpur, dated 16th February and llth 
March, 1909. 

Babu Dhirendra Lal Kastgir, for the Peti- 
‘tioner. 

Dr. Priya Nath Sen, for the Opposite Party. 

Judgment.—wWe are invited in this 
‘Rule to discharge an order made on the 
llth March 1909 by the Court below under 
section 295 of the Code of Civil Procedure 
of 1882. The circumstances under Which 
the order in question was made are not 
disputed and may be briefly stated. On 
the 6th October 1907, the petitioner, Ram- 
jash Agarwala, obtained a decree for money 
against Imsan Bewa and others in the 
Court of the Subordinate Judge of Farid- 
pur. Shortly after, he applied for execution 
and on the 29th April 1908 obtained an 
order for attachment of certain immovable 
properties of the judgment-debtors, which 
were directed to be sold on the 28th July 
1908. The sale, however, did not take place 
-on that date and onthe 20th August 1908 
leave was granted to the decree-holder to 
bid at the sale to be held on the 21st 
November following. On the latter day, 
the properties were sold by auction and 
many. of them were purchased by the decree- 
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holder. Tho amount realised by the sale 
was set off against the decree and the 
sale was confirmed on the 9th March 1969. 
Meanwhile Guru (haran Sen, the opposito 
party, had on the sth August 1908 obtain- 
ed a decree for money against the same 
judgment-debtors in the Court of the Munsif 
of Goalundo. On the 27th ‘August 1908, 
Guru Charan Sen made an application for 
execution in the Goalundo Court which 
directed attachment of the properties pre’ 
viously attached by the order of the Farid- 
pur Court and the 20th November 1908 
was fixed for the sale of the properties. 
On the 19th September 1908, Guru Charan 
applied to the Subordinate Judge of Farid- 
par for an orderon the Munsif of Goalundo 
not to sell the properties ;in this petition 
he further prayed for rateable distribution 
of the assets which might be realised by 
sale in the Faridpur Court. The Subordinate 
Judge rejected ihe first prayer and direct- 
ed that the second prayer might be con- 
sidered when the assets were realised. eGuro 
Charan then applied on the 17th November 
1908 to the Goalundo Court for transmis- 
sion of his cxecution case to the Faridpur 
Court. This application was refused. A 
similar application was made to the Dis- 
trict Judge on the 20th November and was 
equally unsuccessful. On the 21st Noyem- 
ber, the Goalundo Court proceeded to sell 
the attached properties and to distribute 
the sum realised rateably between Guru 
Charan and another decree-holder of the 
same judgment-debtors. Subsequently the sale 
and tho order for distribution made by the 
Goalundo Court were set aside, apparently 
on the ground that the properties had been 
attached and sold by the Faridpur Court 
and could not be sold a second time. On 
the 22nd December 1908 Guru Charan 
applied to the Faridpur Court for rateable 
distribution of the sum realised by the 
galo of the 21st November 1908 at the 
instance of the present petitioner. The 
latter objected to any order for rateable 
distribution, but his objection was overruled 
and on the 16th February 1909, the Sub- 
ordinate Judge held that Guru Charan 
was entitled to an order for rateable dis- 
tribution. This was followed by the order 
of the llth March 1909, which directed 
the present petitioner to refund the sum 
which had already been applied in satisfac- 
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tion of his own decree. This is the order 
the legality of which we are now invited 
to consider. 

In support of the order, it has been 
contended by the learned Vakil for the oppo- 
site party that although Guru Charan had not 
got his decree transferred from the Goalundo 
‘Court to the Faridpur Court and bad not 
at any time applied for execution to the 
latter Court so as to bring the case within 
the scope of section 295, Civil Proceduro Code, 
yet he was entitled to the benefit of section 
285 of the Code and the order which is 
now called in question may be treated as 
one made under the latter section. To 
establish this position, reliance has been 


‘placed upon the cases of Olark v. Alezunder 


(1) and Har Bhagat Das Marwari v. Ananda- 
ram Marwari (2). Reference has also boen 
made to the cafe of Madden v. Ohappani 
(3), to show that the Court had juris- 
diction to make the order for refund 
if the assets realised by the sale were 
found to have been improperly applied in 
satisfaction of the decree of the petitioner. 
On the other hand, the order in question 
has been assailed on the ground that it 
could not be made under section 295, Civil 
Procedure Code, and that section 285 had no 
possible application to the case; and in 
support of’this view reliance has been placed 
upon the cases of Nimbaji Tulstram v. Vadia 
Venkati (4), Andanapa v. Bhimrao Annaji (5) 
and Bajoy Singh Dudhuria v. Hukum Chand (6). 
Thequestion raised is one of considerable im- 
portance and not altogether free from diffi- 
‘culty, and it is necessary to examine closely 
the provisions of the Code so that a correct 
‘conclusion may be reached on the subject. 
Section 295 of the Civil Procedure Code 
‘of 1882 deals with the question of the 
rateable distribution of the proceeds of the 
execution sales among decree-holders. As 
‘was observed by Strachey, C.J. in Bithel Das 


v. Nand Kishore (7), the object of 
the section is two-fold. “The first 
_ object is to prevent multiplicity of exe- 


‘oution proceedings, 


to obviate in a case 
where there are many decree-holders com- 


‘petent to execute their decrees by attach- 


ment and sale of a particular property, the 
necessity of each and every one separately 


1) 21 ©. 200. (5) 19 B. 539, 
2) 2 0. W. N. 126, (8) 29 0. 548. 
3) 11 M. 356. (7) 23 A. 108. 


(4) 16 B. 6838. 
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“the first who had attached and 
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attaching and soparately selling that property. 
The other object is to secure an equitable 
administration of the property by placing 
all the decree-holders in the position describ- 
ed, upon the same footing, and making the 
property rateably divisible “among them 
instead of allowing one to exclude all tho 
others merely because he happened to be 
sold the 
property.” To entitle a decrec-holder to 
be placed in this position and to participate 
in the assets realised, the following condi- 
tions must be present. 

(a) The decree-holder claiming a share 
in the rateable distribution should 
have applied for execution of his 
decree to the Court which holds the 
assets realised. 

Sach application should have been 

made prior to the realisation of the 

assets. 

The assets must have been realised 

by sale or otherwise in execution of 

the decree. 

The attaching creditors as well as 

the decree-holder claiming to par- 

ticipate in the assets should be 
- holders of decrees for payment of 
money. 

Such decrees should have been 

obtained against the samo judgment- 

debtors. 

No rateable distribution can be claimed 
under the section unless all the conditions 
enumerated above are present. In the caso 
before us, no question arises as to condi- 
tions (c), (d) and (e). The sole question 
in controversy is as tothe effect of failure 
to comply with conditions (a) and (b). 

It cannot be disputed that no application 
was made by Guru Charan to the Farid- 
pur Court, which held the assets realised, 
for execution of his decree. The only ap- 
plication which he made to the Faridpur 
Court prior to the realisation of the assets 
was the application of the 19th September, 
1908, for an order onthe Goalundo Court 
not to sell the properties and for ratenble dis- 
tribution. This application cannot, by any 
stretch of language, be deemed to be an 
application for execution of his own decreo 
In the first place, the application, if treated < 
as one for execution, did not comply with 
the requirements of section 235. In the 
second place, as the decree had been made 


(b) 
(c) 


` 


(e) 
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by the Goalundo Court, any possible applica- 
tion under section 235 to the Faridpur Court 
could be: made only after an order for 
transfer had been obtained under section 
223 read with section 230. In the third 
place, although as pointed out in the case 
of Batj Nath Goenka v. F. H. Holloway (8), a 
decree may be executed in more than one 
Court, a decree cannot be executed simuitane- 
ously against the same property in more than 
one Court and as Guru Charan proceeded with 
the execution of his own decree in the Goal- 
undo Court, he could not very well proceed 
with execution against the identical properties 
in the Faridpur Court, even if he had got his 
decree transferred to the latter Court in strict 
accordance with law. It is manifest, therefore, 
that conditions (a) and (b) were not ful- 
filled by Guru Charan and he was conse- 
quently not entitled to the benefit of section 
295 of the Code of Civil Procedure. 

Tt has been strenuously contended, how- 
ever, that the identical relief which the 
decree-holder Guru Charan was not com- 
petent to claim “under section 295, C. P. C., 
could be indirectly obtained by him under 
section 285, and in support of this position 
reliance has been placed upon the cases of 
Clark v. Alexander (1) and Har Bhagat Das 
Marwari v. Anandaram Marwari (2). Now 
section 285 provides that where property 
not inthe custody of any Court has been 
attached in execution of decrees of more 
Courts than one, the Court which shall 
receive or realise such property and shall 
determine any claim thereto and any ob- 
jection to the attachment thereof, shall be 
the Court of the highest grade, or where there 
is no difference in grade between such Courts, 
the Court under whose decree the property 
was first attached. It is tobe observed that 
all that the-Court is competent to do under 
these provisions of the Jaw, is to determine, 
first, any claim to property attached in execu- 
tion of decrees of more Courts than one and, 
secondly, any objection to the attachment 
thereof. Now, it is clear that inthe case before 
us no application was made by Gurn Charan, 
the present opposite party, under section 285, 
C. P.C. The only applications which he 
madeto the Faridpur Court were those of the 

. 19th September 1908 and the 22nd Decem- 
aber 1908. Both these applications were for 
rateable distribution of sale proceeds. Neither 


(8) 1 O. L. J. 816, 
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of these applications was intended to be an 
application under section 2¢5. It seems to 
us to be fairly olear that an application for 
rateable distribution cannot, without violence 
to the language of the Code, be deemed to be 
an application for determination of any claim 
to attached property or of any objection to the 
attachment thereof. But even if the two ap- 
plications were treated as made under section 
285; it is manifest thatthere was no objection , 
taken by Guru Charan tothe attachment of 
the properties by the Faridpur Court, nor did 
le set up any claim to the properties attach- 
ed. The question ofthe true meaning of the 
words “Shall determine any claim thereto 
and any objection tothe attachment thereof”? 
has been recently considered by the Chief Couré 
of Burma in the case of Chokalingam Chetty 
v. Muthia Chetty (9), in which Mr. Justice 
Ashton pointed ont that seation 285 is govern- 
ed by the immediately preceding sections with 
which it must be read, and that the words 
to which we have just referred, mean any 
claim of objection of the sort which caf be 
summarily enquired into anddecidedin execu: 
tion proceedings as provided in the immediate- 
ly preceding sections or elsewhere in the 
Code, asin sections 278 to 281. It is difficult 
to appreciate how a question of the rateable 
distribution of sale proceeds realised in exe- 
cution, can be treated aga question of any 
claint to the attached property or any objec- 
tion to the attachment thereof. In fact, the 
party who seeks rateable distribution does not 
object to the attachment nor does he set up s 
claim adverse or superior to the title of the 
judgment-debtor. He proceeds on the as- 
sumption that the property has been rightly 
realised as the property of the judgment- 
debtor, and that on the equitable grounds re- 
cognised in section 295, C. P. O., ho is entitl, 
ed to a share of the sale proceeds. In our 
opinion, ifa different construction were put 
upon section 285, the result would be to 
make it inconsistent with the provisions of 
section 295, to this extent, that if even the 
conditions prescribed in the latter section are 
not fulfilled and a decree-holder is consequent- 
ly not entitled to the benefit of rateable dis- 
tribution therennder, he may nevertheless 
reap precisely the same advantage under gec- 
tion 285. In our opinion this could never 
have been intended by the legislature. We 
have been pressed by the learned Vakil for 
(9) L; Bur, Judgments (1893-1900), 161., 
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the opposite party to hold that this view is 
inconsistent with that taken inthe case of Clark 
v, Alexander (1) and Har Bhagat Das Marwari 
v. Anandaram Marwart(2). So far as the latter 
case is concerned, the report is very meagre 
and the facts are not set out in the brief judg- 
ment of this Court. But so far as we can gather, 
tho learned Judges appear to have proceeded 
onthe assumption that there was an actual 
application under section 285, ©. P. ©. In so 
«far as the former case is concerned, it re- 
quires closer examination. In that case, Mr. 
Justice Sale appears to have held that under 
section 235, where that section applies, it is 
the duty of the superior Court to consider 
and determine all the rights of the attaching 
creditors whether they have applied for exe- 
cution of their decrees to the superior Court 
or not, Ifthe decision is limited as stated in 
this passage of the judgment, it is obvious, it 
has no application to the facts of the present 
case, because, as we have already pointed out, 
there was no application under section 285 by 
Guru, Charan and, so far as we can» gather 
‘from the materials on the record, no such 
application was possible. But if Mr. Jus- 
tice. Sale intended to lny down as a 
rule of universal application that al‘hongh 
a creditor may not be entitled to the benefit 
of rateable distribution under recticn 295 
either because he did not apply for execution 
to the Court which held the assets realised or 
because such application had been made sub- 
sequentto the realisation of tho assets, yet he is 
entitled to precisely the same benefit under the 
garb of section 285, weareununble to accept 
his decision as consistent with the provi- 
sions of the Code. In fact, one of the cases 
to which Mr. Justico Sale refers namely 
Gopee Natl Acharjee v. Achcha Bibee (10), is 
undoubtedly an authority for the contrary 
view. But as was pointed out by Mr. Justice 
Ashton in Ohokalingam Chetty v. Muthia 
Chetty (9), the case of Olark v. Alexrnider 
(1), may, perhaps, be distinguishable on 
another ground. There the attachment by 
the inferior Court had been made before 
the attachment by the superior Court, 
although this was not brought to the notice 
of the superior Court till after the order 
obtained for realisation of the money and 
bofore actual realisation. If so, Mr. Justice 
Ashton suggests that the question might 
perhaps be treated as one for determination 
(10) 7C 653,90. L, R. 395, 
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of an objection (by the creditor who had 
obtained the earlier attachment in the 
inferior Court) to the subsequent attach- 
ment, (by the superior Court), of the money 
deposited in Court or for the determination 
of aclaim thereto. Mr. Justice Ashton puts 
forward the following line of rensoning in 
support of his suggestion as ‘ an execution- 
creditor who has first got the property at- 
tached is not to get less than a rateable 
share of the assets merely because his exc- 
cution proceedings are not taken in the 
Court which actually realised the assets and 
he, accordingly, makes no application under 
section 295 before realisation in the latter 
Court, the Court holding the assets may, 
withont transferring the prior attaching 
decree-holder’s decree to itself for execution 
and without any application being made 
before the realisation of the assets, give 
recognition to the above extent of the 
claim of the prior attaching creditor as a 
claim contemplated by one or other of the 
sections preceding section 285, such for 
instance, as sections 279, 280 or 282, by 
deciding under section 285 to release and 
hold for the satisfaction of the prior at- 
taching creditor’s decree, on the proper 
steps being taken for it to be so executed, 
a rateable share of the assets already ro- 
alised.” But we need not express any 
opinion upon the question whether the deci- 
sion in Clark v. Alexander (1), may or may 
not be justified on the grounds suggested, 
nor need we discuss whether that decision 
may not require reconsideration, when am- 
other case, precisely similar to it on the 
facts, arises. In the present case itis quite 
clear that the attachment effected at the 
instance of the petitioner by the Faridpur 
Court took place on the 24th April 1908, 
whereas the attachment effected at the 
instance of the opposite party by the 
Gonlundo Conrt did not take place till the 
27th August 1908. In other words, the 
attaching creditor in theinferior execution 
Court obtained his attachment long after 
the attaching creditor in the superior Court 
had obtained his attachment. This ground 
alone is sufficient to differentiate the case 
before us from the decision in Clark v. 
Alexander (1). In no sense can, in these 
circumstances, the application to the superior 
Court by the subsequent attaching creditor 
in the inferior Court, be deemed to om- 
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body a claim to the attached property or an 
objection to the attachment of that property 
within the meaning of section 285, O. P. C. In 
our opinion, the order for rateable distribu- 
tion cannot be supported. The view we 
take is amply supported by the cases of 
Dattatraya v. Rahimtulla Nur Mahomed 
Khoja (11), Nimbaji v. Vadia (4), Anda- 
napa v. Bhimrao Annaji (5), Bejoy Singh 
Dhudhuria v. Hukum Ohand (6). The cases 
of Bykant Nath Shahe v. Rajendro Narain 
Raz (12) and Bhugwan Ohunder Kritiratna v. 
Ohundra Mala Gupta (13), are not really op- 
posed to this view. They are authorities for 
the proposition that ifin contravention of sec- 
tion 285 the inferior Court has in ignorance of 
the proceedings pending before the superior 
Court proceeded with execution and brought 
the property to sale, the superior Court can 
adopt the proceedings as if they were taken 
by itself and, is competent to determine 
any claim for rateable distribution of the 
assets realised by the sale. No question was 
řaised in these cases as to whether under the 
circumstances, it would be competent to the 
susperior Court to make an order under sec- 
tion 285 when such an order could never have 
been made in favour of the decree-holder 
by reason of his failure to comply with the 
requirements of section 295. On these 
grounds we must hold that the order made by 
the Court below cannot be supported and 
must be discharged. The Rule is, therefore, 
made absolute. 

Under the circumstances we make no 
order as to costs either in this Court or in 
the Court below. 


Rule made absolute. 


'(11) 18 B. 458, (18) 20 0. 778; 1 O. L. J. 97. 


“(12) 12 O. 333. 
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(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
‘*Seconp Ciym APPRAL No. 1158 or 1906. 
July 22, 1909. 
Present :—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
YOGAMBAL BOYEE AMMANI AMMAL 
—Derenpant—APPELLANT 
versus 
NAINA PILLAI MARKAYAR—Ptatn- 


TIFF— RESPONDENT. 
Contract Act (IX of 1872), 88. 69,70—Payment made 
by one person for the benefit of another—Right of action 


by the person making the payment—S8cope of section 70 
of the Contract Act, 

The plaintiff deposited certain amount in Court 
under section 810A, Civil Procedure Code, 1882, to 
seb amde the sale of certain lands in execution of 
a decree against defendant. The amount was paid 
to the decree-holder and tho lands restored to the 
defendant. It was found as a fact that the plaintiff 
was not an assignee of defendant’s lessee or mort- 
gagee as he alleged to be; the defendant was not 
bound to pay the debt for which her property had 
been sold and she had not disputed the validity of 
tho sale. In a swt by plaintiff for re-imbursement 
of the said amount from defendant -— 

Held (1) that as the defendant was not bound to 
pay the debt for which her property had already 
been sold and she had not dispnted the validity of 
the sale, plaintiff was not entitled to maintain his 
suit under section 69 of the Contract Act; 

(2) that though plaintiff was found to have no 
interest in the property tho payment was lawful), 
as he believed in good faith he had an interest; 
but that he was not entitled to succeed under sec- 
tion 70 of the Contract Act, os the defendant's 
debt was discharged without her consent and she 
had not adopted it and there was nothing to show 
that tho plaintiff had made the payment under 
section 810A, Oivil Procedure Code, for the 
benefit of the defendant. 

Sections 70 of the Contract Act introduces the 
Eagiish law as stated in the notes to Lahepidigh Ve 
Brasthieaite (Smith’s Leading Cases, 160) and a de- 
fendant cannot be said to adopt and enjoy the bene- 
fit, as stated therem, when he hag no option of 
declining or accepting it. 

When a person is interested in an act he cannot 
be presumed to do it for another or expecting payment 
from him. 

Syamalarayudu v. Subbarayudu, 21 M. 143, RamTuhul 
Singh v. Biseswar Lal Sahoo, 2 I. A. 181; 15 B. L. R. 
208,23 W. R. 305 ; Abdul Wahid Ahan y. Bhaluka Bibi, 
21 O 496 at p. 504; 21 L A. 26 Paynter v. Williams, 1 
O. and M. 810; Vart v. Mills, 15 M.and W. 87; Pawle v 
Gunn, 4 Bing. (Ww. 0.) 448; Barber v. Brown, 1 0. B. N. 
8. 121- 151; Falike v.Scottwh 4" Co., 84 Oh D. 234, 250; 
dn re Leslie, Leslie v, French, 28 Ch. D. 562; ; Leigh v. 
Dickinson, 15 Q B. D. 60, 65; Nobinkrighna Bose v. Mon- 
mohun Bose, 7 0.578 at p 678 ;9C. L. R. 182 ; Damodara 
Mudiliar v. Secretary of State for India, 18 M. 88 at p. 
91, referred to. 

Second appeal against the decree of the 
District Court of Tanjore in A. 5. No. 66 
of 1906, presented against the decree of the 
District Munsif of Shiyali in O. 8. No. 80 
of 1905. - 

Mr. S. Subramanya Aiyar, for the Appellant. 

Mr. Rangachariar and Mr. A. K. Madara 
Menon, for the Respondent. 

Judgment. 

Sankaran Nair, J.—The plaintiff deposited 
a certain amount under section 810A 
Civil Procedure Code, (Act XIV of 1882) 
to set aside the sale of the Jands in execu 
tion of a money decree against the defend 


ant, The smount was paid to the decree 
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Holder, the sale was set aside and the de- 
fendant is alleged to have got back his 
lands: the decree debt due by her having 
been extinguished by tho plaintiff's 
payment. At the time the payment was 
made by the plaintiff, he was in possession 
‘of the property claiming it as reversioner 
‘and as’ assignee of one Lakshmana Iyer, to 
whom, the defendant who, according to the 
plaintiff, had only a life-interest in the 
property,. had assigned it on lease or mort- 
gage, but his right to possession was dis- 
puted by the defendant on the grounds that 
he was not a reversioner and his right 
as lessee or mortgagee had been extin- 
foished about the 12th March, long before 
the date of payment. Ina snit which was 
pending at the time of payment, but decided 
afterwards, the defendant’s contention was 
upheld, The plainfiff now sues to recover 
the amount. 

. It was not seriously pressed upon us 
that section 69 of the Indian Contract Act 
applied. The defendant was not bound to 
pay the debt for which her property had 
been already sold and she had not disputed 
the validity of the sale. Does section 70 
apply ? 

To found a right of demand the defendant 
must have enjoyed the benefit of the plain- 
tiff’s payment, the payment itself must have 
been Jawfal, andthe plaintiff must have dono 
it for the defendant not intending to do so 
gratuitously, 

On the strength of the decision in Syamala- 
rayudu v. Subbarayudu (1), the Judge hadheld 
that the plaintiff's payment was lawful. I 
think he is right. Though it has been 
held that the plaintiff had no intorest in 
the property, he believed in good faith he 
had an interest; the defendant was a party 
to. the application, which was suc- 
cessful, and she cannot now be heard to 
say that the application was unlawful. The 
next question is whether the plaintiff made 
the payment for the defendant expecting re- 
imbursement and whether the defendant en- 
joyed the benefit of it. In Ram Tahul Singh v. 
Biseswar Lall Sahoo (2), these were the facts:— 
- The plaintiffs therein on the 18th Feb- 
ruary 1868 purchased for Rs. 8,C00 in execu- 
tion of a money-decree at a judicial sale 


after attachment, the interest of the defend- 
(1) 21 M. 143. 
(2) 21 A. 181; 15 B.L.R. 208; 23 W.R. 805. 


- 


ants in a sum of Rs. 35,000 deposited with 
the Collector as their share of tho surplus 
proceeds of an estate sold for arrears of 
revenue. The plaintiffs paid the sum of 
Rs. 8,000 into the Court and it was dis- 
tributed among the attaching and other 
creditors. The revenue sale was subsequently 
set aside, the estate restored to the defend- 
ants and the purchase-money including tho 
Rs. 35,000 restored to the purchasers at the 
revenue sale. Thereupon the plaintiff sued 
to recover the sum of Rs. 8.000 paid to 
the defendant’s creditors. The Judicial Com- 
mittee held they were not entitled to recover. 
They observed “It is not in every case in 
which a man has benefited by the money 
of another, that an obligation to repay that 
money arises.” The question is not to be 
determined. by nice considerations of what 
may be fair or proper according to the 
highest morality. To support such a suit, 
there must be an obligation express or 
implied to repay. It is well settled that 
there is no such obligation in the case by 
a voluntary payment by (A) of B’s debt. 
Still less will the action lie when the money 
has been paid as here against the will of 
the party for whose useit is supposed to 
have been paid ; Stokes v. Lewis (3). Nor can 
the case of A be better because he made the 
payment not ex moro motu but in the course 
of a transaction, which in one event would 
have turned out highly profitable to himself 
and extremely detrimental to the person 
whose debts the money went to pay.” 

In Abdul Wahid Khan v. Shaluka Bibi (4), 
there was a decree against the plaintif and the 
defendant as the representative of one 
Muradi Bibi, the original defendant in the 
case. The defendant alone appealed and got 
the decree reversed. The plaintiff success- 
fully claimed a moiety of the property of 
the deceased and the question was whe- 
ther the defendant was entitled to recover 
his proportion of the costs from the plan- 
tiff on the ground that the plaintiff had 
got the benefit -of the reversal of the do- 
cree of the Judicial Commissioner. Their 
Lordships held: “The proceedings were taken 
by the defendant for his own benefit and 
without any authority express or implied 
from the plaintiff; and the fact that the result 
was also a benefit to the plaintiff does not 
create any implied contract or give the de- 

(3),1 T. R. 20, (4) 21 C. 496 at p. 504; 211. A. 26, 
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‘fendant any equity to be paid a share of the 
costs by the plaintiff.” 

The case was governed by the Indian 
Contract Act and the decision ig binding on us, 

These decisions rest on well-known prin- 
ciples of Law. If A does anything for B 
under circumstances which must have shown 
to B that A expected payment for his 
‘work and B chooses to adopt it and accept the 
benefit then B is clearly liable to pay for 
the benefit enjoyed. In the language of the 
Contract Act the doing of the work is the 
‘offer, the adoption or ratification of the act 
is the acceptance. Paynter v. Williams (5), 
-Hart v. Mills (6), Pawle v. Gunn (7), Barber 
‘y. Brown (8). A man cannot be said to adopt 
the act unless it is done for him. See Bowen, 
‘L. J., Falike v. Scottish & Oo. (9). 

It follows from what had been already 
stated that where A is himself interested 
in the doing of the work there is nothing 
to show to B that the work is done for 
him or that A expects any payment from him. 
The Court will not, therefore, presume that he 
did the work for B. Similarly where B had no 
‘choice in the matter but he had perforce to take 
the benefit, it cannot be said that B adopted 
the act or accepted the benefit, Therefore, 
the Courts will not hold B liable. Thus 
when a person who was not the sole bane- 
ficiary of life policy paid the premium and 
saved the policy from lapsing, it was held that 
he was not entitled to repayment from the 
other beneficiaries: In re Leslie, Leslie v. 
French (10) ; so alao a tenant in common of 
a house was held not entitled to repayment 
of money spent on repair from the other 
tenant iù common, Leigh v. Dickinson (11). 
This is the law as stated in Smith's Leading 
Cases, notes to Lampleigh v. Bratthtcarte 
(12). The case of Nolinkrishna Bose v. 
Monmohun Boss (13), takes the same view. 
The defendant in the case adopted the pay- 
ment and availed himself of it. 

It appears to me that section 70 in these 
respects lays down the same rule. The sec- 
tion applies where the claimant does any- 
thing for another person, not intending to 
do so gratuitously, and that the other per- 
son enjoys the benefit thereof. In considering 


(6) 1C and M. 810 (10) 23 Ch. D. 552 
(6) 16 M. and W. 87. (11) 15 Q B.D 60, 66. 
(7) 4 Bing. (N. C) 448, (12) Smith's Leading 


Cases p. 160. 
(8) 1 C. B. N. 8. 421 p. 151. (13) 7 C. 578 at p. 576 ; 
-(9) 34 Ch, D. 234p. 250. 9 O.L.B. 182. 
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the section the learned Judges observed in 
Damodara Mudaltar v, The Secretary of State 
for India (14). “There can be Little doubt 
that the statement of the law is derived from 
the notes to Lampleigh v. Braithwaite (12) and 
perhaps indirectly from the Roman Law 
(see Stokes’ Introduction to Contract Act).” 
The learned anthors of Smith’s Leading 
Cases when enumerating the instances in 
which the requests necessary to constitute 
a cause of action in the case of an executed 
consideration may be implied—give, as the 
2nd instance where the defendanthas adopted 
and enjoyed the benefit of the consideration 
Lampleigh v. Braithwaite (12). I entirely agree 
you cannot adoptand enjoy the benefit as stated 
herein where you have no option. Itstands 
to reason and the decided cases show when 
a person is interested in the act he cannot 
be presumed to be doing it for another or 
expecting payment. Therefore, he cannot ba 
said to do anything for another person. 
Similarly the section requires that the other 
person must enjoy the benefit thereof. No 
doubt, in one sense, when a person has the 
benefit of an act of another person even 
against his will, in fact, foreed upon him, 
he may be said to have ‘enjoyed’ benefit 
thereof. But having regard to the fact that 
section cannot be construed to impose obli- 
gations upon a person for services which 
though lawful he did not want to be rendered 
to him and to the facb that the section 
only enacts the law as stated in the notes 
to Lampleigh v. Braithwaite (12) and the cases 
referred to therein which require that the 
person to be charged must have adopted 
it and availed himself of it, I am of opinion 
that a person can be said to ‘enjoy’ a benefit 
under this section only by accepting a benefit 
when he has the option of declining or ac- 
cepting it. This is also consistent with 
principle. Tohold otherwise would be to go 


- against the decision of the Judicial Committee 


already noticed. It is pointed out in Damodara 
Mudaliar v. The Secretary State for India (14) 
thataccording to Lord Bowen, even this state- 
ment of thelaw in Smith’s Leading Cases is too 
wide in favour of the plaintiff. In the case 
before us, the application and the payment 
were made by the plaintiff under section 310A 
to protect his own interests; and there is 
nothing to show that the plaintiff would 
not have made the application even if the 
(14) 18 M. 88 at p. 91. 
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defendant had vefused his consent. Tn fact 
the defendant was charged with collusion 
with the decree-holder. There is no evidence 
to show that it was made for the defendant 
and in the circumstances no such presump- 
tion can bo drawn. Tho presumption 1s 
the other way. Nor canit be said that tho 
defendant has ‘enjoyed’ tho benefit of the 
payment by the plaintiff paying off his debt 
as he had no option in the matter. Her 
debt was discharged without his consent 
being obtained and he has not adopted it. 

Mr. Ranga Chariar strongly relied upon 
the decision in Damodara v, The Secretary of 
State for India (14). It was contended that it 
was decided therein that if two persons are 
interested in doing anything and one’ of 
them does it, he can recover the propor- 
tionate share of his exponses incurred in 
doing it from the other who has benefited 
by it, under section 70 of the -Contract Act 
If such is the decision it would be opposed 
ta, the decision ` of the Judicial Committee 
in Abdul Wahid Khan v. Shaluka Bibi (4). 
But the case does nob lay down any such 
broad proposition. J have already poked ont 
that the learned Judgos in that case rightly 
held that section 70 introduces the English 
Law as stated in the notes to Lampleigh v. 
Braithwaite (12), and that a defendant eannct 
be said to ‘adopt and enjoy the benefit’ as 
stated therein when he has no option of 
declining or accepting it. Lf, therefore, in 
that case the zemindar had no option but 
to take. the benefit if he wanted to use the 
water of the tank as before, he would not 
be liable. He must have been held liable, 
therefore, on the facts of the case, that rcs 
pairs were necessary for preservation of the 
tank and there would have been no water 
in thu tank for irrigation but for such 
repairs, and when, therefore, the zemindar 
elected to use the water available only on 
account of such repair, ho must be taken 


to have adopted the plaintiff's act and enjoy . 


the benefit thereof. It was also found that 
he was a consenting party. 

With reference to the first part of the sec- 
tion it was rightly pointed ont that tho fact, 
that the defendant was benefited by a work, 
does not necessarily show that it was done 
for him; and that while a plaintiff’s interests 
in the matter may show that he was acting 
on his account only, he may also intend 
to` act for the defendant. This is also true 
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prima facie if the plaintiff is interested in 
the doing of a thing he would not be cn- 
titled to ask the Court to presnme that ho 
did it for the defendant. But by proof of 
special circumstances or otherwise he might 
show that he would not have done if he 
had no reasonable grounds to expect pay. 
ment from the defendant. The High Court, 
therefore, in that case called for a finding on 
that question. If the tank had belonged to 
the zemindar only, then there world be a 
very strong presumption that the repair was 
made for him. Even as a co-owner if he hid 
objected to the repairs then he could not 
have been held liable. The judgment in 78 
Madras concedes it. If the tank had belonged 
solely to the Government then the zemindur 
would not have beeu liable, even if he Fad 
been benefited thereby. The zemindar in that 
case could not have repaired the tank him- 
self This was laid down in Civil Revision 
Petition No. 273 of 1902 by Benson and 
Bhashyam lyengar, JJ., where the deasion 
in Damodara Mudaliar v Secretary of Siate 
(14) was considered Inthat case a tink 
which was the sole property of Govern- 
ment was the source of irrigation not only 
for Government ryotwary lands but nlso 
for the wet nam lands of the defendant thervin. 
The Government claim for contribution frum 
the defendant for the repair of the tank was 
disallowed and the Judges held that neither 
section 69 nor section 70 applied. 

I do not think, therefore, that the decision 
in Damodara Mudaliar v. Secretary af state 
(14) supports the plaintiff's contention. 
Moreover, it does not refer to the ruling of the 
Judicial Committee in Abdul Wahid Khau v. 
Shaluba Bibi (4). The decree of the lower 
appellate Court must be reversed and tho 
suit dismissed with costs throughout. 
~ Munro, J.—T agree. 

Appsal allowedl. 





(Not reported yot claowhore ) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 748 or 1909. 

i August 5, 1909. 

Present —Sir Lawrence Jenkins, Kr, Chief 
Justice and Mr. Justice Caspersz. 
HIRA LAL SAHU—Peritioxer 

versus 


BMPEROR—Opposite Party. ` 
Criminal Procedure Code (Act V of 1898), ni 51 lang 
—Bond for uppearancs before Court--Forfer me— 

Court which can order fofeiture—Levy of the aw unt, 
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In the case of a bond for appearance before a 
Court, the tribunal empowered to forfeit it is that 
QOourt, and no other Oourt has jurisdiction to do so. 

Therefore, where a surety executed a bond for ap- 
pearance of a certain accused before the Court of 
Sessions, and an order was made by a Deputy 
Magistrate that the bond be forfeited as the accused 
failed to appear: Yeld, that the Deputy Magistrate 
had no jurisdiction to make the order. 

Section 616 of the Oriminal Procedure Code is 
only concerned with the power to direct levy of 
the amount, (which power may be delegated) and 
not with the forfeiture which is a condition pre- 
cedent to the levy. 

Rule against an order of the Deputy 
Magistrate of Mozaffarpur, directing that the 
bond of the petitioner executed as surety 
for appearance of a certain accused person 
before the Court of Sessions be forfeited and 
the full penalty realised. 

Mr. QOhakravarti, Counsel, Babus Dasarathi 
Sanyal, Abani Bhushan Mookerjee and M. 
Mohammad Mustafa Khan, for the Petitioner. 

Judgment.—tIn this case a rule was 
issued calling upon the Magistrate of the 
District to show cause why the order com- 
plained of in the petition should not be 
set aside or why in the alternative, a por- 
tion of the penalty should not be remitted 
on the grounds stated in the petition. 

The applicant is stated in the petition 
to have stood surety for one Jodu Lal Sahu 
who was charged under sections 193 and 
471 of the Indian Penal Code and, as such 
surety to have executed a bond for appear- 
ance of Jodu Lal before the Court of 
the Sessions Judge of Mozaffarpore on the 
18th of May 1909 at 6 a. m. to answer 
the charge against him and in default 
the petitioner bound himself to pay the eum 
of Rs. 50,000. Jodu Lal did not attend on 
the 18th of. May in accordance with the 
terms of the bond, and proceedings were, 
therefore, initiated with a view to have the 
bond forfeited and the amount of the for- 
feited money levied. An order has been 
made by the Deputy Magistrate that the 
bond of the surety be forfeited and that 
the full penalty be realized. 

An objection is taken before us that the 
Deputy Magistrate had no jurisdiction to 
make this order and a perusal of section 
514 shows that this contention is well- 
founded. That section in its opening clause 
deals, first of all, with bonds generally and 
thdn with a bond for appearance before a 
Coart. So far as the bonds generally were 
concerned, there is a provision that action 
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may be taken by the Court by which the 
bond has been taken or by the Court of 
a Presidency Magistrate or a Magistrate 
of the first class. But in the case ofa 
bond for appearance before a Court, the 
tribunal indicated is that Court and there 
is not other tribunal. Now, in this case, 
from the terms of the bond the appearance 
was to be before the Sessions Court and 
not before the Deputy Magistrate, and, there- 
fore, it is clear that the Deputy Magistrate 
had no jurisdiction. 

We have received a letter of explanation 
from the District Magistrate in which he 
suggests that the action taken by the Deputy 
Magistrate in the matter was under delega- 
tion of the Sessions Judgeand by his order 
dated the th of May 1909, such delegation 
is justified by section 516 of the Code of 
Criminal Procedure and the, Deputy Magis- 
trate’s action in the matter was, therefore, 
not without jurisdiction. But that explana- 
tion shows the error into which the Ma- 
gistrate gnd all concerned have fallen. See- 
tion 516 is only concerned with the power 
todirecylevy of the amount due and not with 
the forfeiture which is a condition precedent 
to the levy. The procedure on forfeiture 
is defined by section 514. The bond, I may 
mention in passing, has been drawn up care- 
lessly, for the writer, whoever he was, failed 
to bring the body ofthe bond into conformity 
with the directions contained in the margin, 

The result is that, on the ground I have 
indicated, this order of the Magistrate must 
be set aside and the Rule made absolute. 

It is to be noted thatthough the accused 
failed to appear on the 18th of May still 
owing to the efforts of sureties, his attend- 
ance was, in fact, secured by the 31st so that 
no great harm hasbeen done, 

Rule made absolute. 


(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
Seconp OYL ApreaL No. 2285 or 1907. 
July 30, 1909. 

Present :—Mr. Justice Stephen and 
Mr. Justice Chatterjee. 
KAMALA PROSAD SINGH AND oTHprs— 
PLainTipFs——A PPELLANTS 
versus 
JHUNTI RAUT AND OTHERS—-DREENDANTH 


— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1886), sch. III, art. 2, 
cl, (4) —LIAmitation—Surt for rent for period of lease 
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, KAMALA PROSAD SINGH V. JHUNTI RAUT. 
brought after its cxpiry—Reg stered lease—Period of 
limitation applicable. 

Where a tenant held undor a registered lease which 
expired in 1311 B. 8. and a gut for rent in rospect 
of the period upto 1311 was brought in 1313. held, 
that the suit was governed by tho limitation as 
presoribed by schedule III, article 2 (b) of tho 
Bongal Tenancy Act, as tho plaintiff sued, though 
after the oxpiry of tho lease, in his capacity of Jand- 
lord to enforce the mghts which he had as landlord. 

Maharaj Bahadur Singh v. A. H Forbet,7 0. L J. 
652 ; 35 0. 787, followed 

Facts.—This is a suit brought in 1313 
B. S. for recovery of tho rent of a éicct tenure 
on the basis of a gabuliat the term of which 
expired in the year 1311 B.S. The defend- 
ants pleaded limitation. On this point the 
first Court observed. 

“Tb was urged on the plaintiffs’ part that 
as the rent is claimed on the basisofa rogis- 
tered gibuliat and as the suit is governed 
by the provisions of the Transfer of 
Property Act, sounder article 116, second 
schedule of the Limitation Act, the limit- 
ation of 6 years is applicable to the case. 
On the other haudit was contended 
that the suit is governed by the provisions 
of the Bengal Tenancy Act and that three 
yeara’ limitation is applicable to the case 
In the cases reported in IJewart Pershad 
Narain Nahi v. Orowdy (1), and Mackenzie 
v. Haji Syed Mahomed Ali Khan (2), the claim 
was for rent of a sharo of a village on the basis 
of a registered gabuliat ond it was held that 
these claims were governed by the BengalTen- 
ancy Act and that three years’ limitation was 
applicable to such cases. The present case is 
exactly on all fours with those cases. For the 


reasons stated above I think that the 
limitation of three years is applicable to 
_this case.” 


The learned District Judge on appeal ob- 
served :— 

“I think it is clear that the ruling in Iwari 
Narain Sahi v. Crowdy (1) lays down that the 
Bengal Tenancy Act prescribes only one period 
of limitation for all suits for rent brought under 
its provisions and that art. 2 of the third 
schedule of that Act includes suits to re- 
cover arrears of rent payable under a lease. 
It is contended, however, in appeal that the 
Tenancy Act does not apply to the present 
rent suit as the terms of the lease executed 
by the plaintiff landlord had expired before the 
institution of the suit so that at the 


time of institution the parties were 
(1) 17 C. 468. 


(2) 19 0. 1 (F. B.) 
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not in the relation of landlord aud tenant. 
It appears to be the fact that the lease 
had expired before the suit was instituted. .. 


“Here the lease was of agricultural lands for 


the purpose of collecting rents. The persons, 
for whom such rents would be collected, 
would be agricultural tenants, there being 
no suggestion otherwise and the lease could, 
therefore, be of agricultural land for agvicul- 
tural purposes. Thus the Transfer of Pro- 
perty Act would not apply to the present 
case, but the Tenancy Act would apply and 
consequently the limitation laid down therein 
for the institution of suits for rent would 
be the law that would govern the case.” 

The plaintiffs appealed to the High Court 
on the ground that the term of the luase 
having expired, art. 2 of schedule IL] of 
the Bengal Tenancy Act had no application 
to the case. 

Babus Umakalt Mooekrjes and Chandra 
Sckhar Banerjee, for the Appellants. 

Babu Baldeo Narain Singh, for the Re- 
spondents. 

Judgment.—tThis isa suit in which 
the plaintiffs seek to recover the arrears of 
rent in respect of the last kist of 1307 to 
the end of 1311. They are met by the 
answor this tha eve falls undar aricle 2 (b) 
of the third schedule of the Bengal Ten- 
ancy Act. The question thus arises whether 
the plaintiffs arc landlords under paragraph 
(1) of that article, and it is difficult to 
seo how they got the property in any other 
way. It is true that the lease in respect 
of which they sued terminated in 1311 and 
when the suit was brought in 1313 they 
were no longer landlords to the defendants. 
But we cannot disregard the fact that they 
have sued in the capacity of landlortls to 
enforce the rights which they had as land- 
lords. This view seems to be supported by 
the decision of this Court in Maharaj Buladur 
Singh v. A. H. Forbes (3), and indeed ıt is 
difficult to see how consistently with principle 
any other rule can prevail, for otherwise it 
would be open to the landlords by delaying 
to bring their suit to prolong the period in 
which they might bring it, which seems to 
be wholly inconsistent with the principles of 
the law of limitation, We hold, therefore, 
that this case is properly governed by, the , 
provisions of the Bengal Tenancy Act. 

A minor point is raised on behalf of the 

(8) 70. L. J. 652; 35 O. 737, 
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appellants, that under the provisions of the 
article to which we have referred they are 
entitled to the whole of the rent for 1310 as 
well as that of 1311 they having brought 
their suit in Bysack 1318. It is admitted 
by the respondents that this is so, and as 
the lower Court has only given a portion 
of the rent due for 1310 the decree must be 
modified so as to give them the whole of the 
‘rent for the whole year. 

The result is that the appeal is allowed and 
the decree of the lower Court must be modi- 
fied as we have said. 

The appellants are entitled to Propor tionate 
costs. 

Appeal allowed tn part. 





(Not roported yot elsewhere ) 
CALCUTTA HIGH COURT. 
Miscettancous Crvin APPRAL No. 294 or 1908. 
August 2, 1909. 

True :—Mr. Justice Chitty and Mr. Justice 
Carnduff. 

SREEMATY ASABAN BANU—PRETITIONER 
APPELDANT 

versus 
ANANDA CHANDRA: DUTT Avorton 
PURCHASER AND OTHERS—DECREE-HOLDERS— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 8. 244— 
Evidence Act (I of 1872), 8 44-—Suit and proceeding 
—Compromiss—Fraud —Subsequent pi oceeding—Ltight 
to show that mevious proceeding und compromise were 
in fraud of applicant's right 

An application for sottimg aside a sale purported 
tohave been signed by the appellant and her brothers. 
In that‘ application a compromise petition purport- 

“ing to have been signed by all of them was pre- 
sented. Subsequently the appellant presented this 
application for setting aside tho sale 


Held, that she 18 ontitled m this application to , 


“show that she had no part im the former procood- 
‘ing, that the compromiso was obtamed behind her 
back and m fraud of her rights and that it was 
not binding upon her, without havmg the com- 
promise set aside other on review or ina regular 
woe Panta v, Lakhan Sendh Mahapatia, 27 0.11 
8 0. W. N. 660, referred to. 

Appeal: from the order of the Distrei 
Judge of Noakhali, dated February 29, 1908, 
reversing that of the Third Munsif of Sudha- 
ram, dated January 6,1908. . 

Babu Harendra Narain Mitra, for the Ap- 

. pellant. 

Babu Bazkant ‘Nath Das, for the Respond- 

ents. 


Judgment.—This appeal ariseg out 
of an application by one Asaban Banu under 
section 244 of the Code of Civil Procedure, 
1882, to set aside a sale on the ground of 
fraud. It appears that the Applicant with 
her four brothers were the judgment-debtors 
under a decree. The property was sold and 
an «pplication was made under section 244 
to have the sale set aside on the ground 
of fraud. That application purported to have 
been signed not only by the four male judg- 
ment-debtors butalso by the present appellant. 
That matter was compromised between the 
judgment-debtors other than the present 
petitioner and the decree-holder, but the 
compromise petition purported to have been 
signed by the present appellant. Under that 
arrangement, the appellant’s brothers entered 
on the property on fresh term: The appellant 
subsequently presented this application under 
section 244, C. P. C., for setting aside the sale. 
It was pleaded in bar of her applé- 
cation that she had already presented an ap- 
plication under the same section which had 
resulted into the compromise decree to , 
which we have jast referred. Tho Munsif held 
that she was no party to the first applica- 
tion and that she was entitled in this proceed- 
ing to show that the compromise decree was 
obtained behind her back and in frand of 
her rights and that it was not binding upon 
her. The learned District Judge has taken 
a different view. He says:— The question 
before me is not really whether or not the 
petitioner is entitled to show in the pre- 
sent application that the compromise decree 
of 1904 was a fraudulent one but can a plain- 
tiff (for the petitioner’s position in her appli- 
chtion is that of a plaintiff) having once 
brought a suit (her signature appearing on 
the plaint) which resulted in a compromise 
decree on a solenama purporting to be signed 


by her bring a fresh suit on the same cause 


of action without having that compromise de- 
cree set aside either on review or in a 
regular suit for the purpose.” We think 
that the learned District Judge did not ap- 
preciate the true question before him which 
was that which he stated first.. The other 
question which he profounded in the second 
place begs the whole question which is whe- 
ther the appellant was, in fact, a party to the 
first application under section 244 or a party to 
the solenama and the compromise decree which 
ended that proceeding. She maintains now 
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that she was not a party to it and that 
she had no knowledge whatever of that first 
proceeding and that everything that was 
done in it was done behind her back. We 
think that she is entitled in this applica- 
tion to show that the former proceeding was 
one instituted and carried on by her brothers, 
that she had no part or share, whatever in 
that proceeding and that, so far as she is 
concerned, if must be treated asa nullity. 
If this were a suit, there could be no ques- 
tion that she would be entitled to show this, 
The case of Rajib Panda v. Lakhan Sendh 
Mahapatra (1), is a distinct authority to that 
effect. Section 44 of the Evidence Act in- 
cludés not only a suit but other proceed- 
ings and there is nothing, so far as we can 
see, to exclude from thé operation of that 
section a proceeding like the present one 
under section 244 of the Code of Civil. Pro- 
cédure, 1882., It was argued that the ap- 
pellant was really a party to the previous 
application. That, of course, is the question 
which has to be determined. But we think 
that she is clearly at liberty in this pro- 
ceeding to show that she was not a party 
to the first proceeding and it has no effect 
as against her. We, accordingly, set aside the 
order of the learned District Judge and remand 
the case to him for a re-hearing of the appeal 
in the light of the observations made above. 
Costs of this appeal will abide the result. 
We assess the hearing fee at three gold mohurs. 


Appeal allowed and Oase remanded. 
(1) 27 C. 11,30. W. N. 660. 


(Not reported yot olsowhore.) 
ALLAHABAD HIGH COURT. 
Secoxp Civit APPEAL No. 1219 or 1908. 
July 9, 1909. 

Present :—Mr. Justice Tudball. 
CHURAMAN KANDU AND OTHRRS— 
DEFENDANTS- ÅÀPPELLANTS 
versus 


AJUDHIA SINGH anp OTHERS—PLAINTIFTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Plea tohich «ught to have been ratseed—Com- 
petent totry --Munsiff’s jurisdiction—Act to consolidate 
and amend the law relatmg tn principal Sadar Aming ete. 
—(ActX VI of 1888), 8. 18-—Valuation of suits ın 1868 
—Market-value—Act to amend the law relating to 
Stump duties (Act XXVI of 1887) sch B,art 11—Hindu 
Law—Reversioners—Surt during ths Ufe-time of the 
widow for a declaration that an alienation made by 
her is wvwalid—Subsequent suit after turdow's death 
Jor possession against the alience 
-Tu 1868 Munsifs were ompowored to try suits 
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of which the subject-mattor did not exceed in amount 
or value Rs 1000. 

According to Act XXVI of 1867, stamp duty 
on plaints was fixed on the market-valne of tho 
property, which, where the property was a revenuo 
paying property and the settlement was tomporary 
was eight timos the Revenne go payable unless and 
until the contrary was proved. 

Plaintiff, who was n romote roversioncr in res" 
pect of an estate loft by a Hindu in tho hands of 
his widow, brought a smb in tho Comt of tho 
Munsif, along with the next rovorsioner, ın 1863, for. 
a declaration that a certain alicnution made hy the 
widow was invahd. Ho valnod the suit at Is. 237-9 
eight times the Government Revenue. Tho ahenn- 
tions were declared invalid as against his interests. 
He subsequontly brought the present suit, after iho 
death of the widow, for posscasion in the Court 
of the Subordinate Jndge. The Rovenuc payahlo , 
was still Rs. 52-14: J/eld, that the former suit of 
1868 operated as res judicata botween the parties 
In order to see whether in 1868 the Munsif, would 
have had jurisdiction to try the present smt ono 
must look to the stato of affairs in 1863. Tho 
present valuation cannot be looked at for the pur- 
poss. Tho decision of tho Munsif was that cf a 
competent Court and that his findings, which were 
upheld on appeal, were binding on the partics an] thoy 
were not ontitled to go behind thom. 

The plaintiff being the next rovermonor, his right 
to suo for possession arosc on the death of the 
widow, the former decision was conclusive between 
the parties only upon the point that the alienanon hy 
the widow was invalid as against tho plaintiff’s interest. 

A plea that an alienation mado by a widow is 
valid owing to the nori roversioner having given 
his consent, ought to be raised whon a reversioner 
sues form declaration that the alienation is invalid, 
Tf it is not raised then, it cannot be raised in a subse- 
quent suit by the reversioner for possession Paj- 
angi Singh y. Manokarniha Bakhsh bing). GA. Lia 
1;3 M. L T. 1; 120. W.N 74,9 Bom L R 1818; 6 
O. L. J. 768, 30 A. 1, distinguishod 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 24th of 
September, 1908. 

Judgment.—tThis appeal arises out of 
e suit brought by the respondent plaintiff to 
recover possession of immovable properly to- 
gether with masne profits under the following 
circumstances, to understand which it is neces- 
sary to set forth the following pedigrvo 

Arti Singh (d). 


> 
Guman Singh (å) Gharb Singh (A) 
Buchet Singh (d) 


Kulwant Smph (d) : 
m. Mt. Sukhmani 





Ramhit Singh (4)  Shoobalak Singh (4) 
Ajadhia Singh 


Pragdin Singh (&) 
| plaintiff 





r 
Gokul (defondant). 


` 
Tmmod (dofondant), 
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Suchit Singh died some time prior to the 
yoar 1866 leaving a widow Musammat Sukh- 
mani who, on llth January of that year, 
executed asale-deed of the property now in 
suit, in favour of Gopaldat Kandu, the prede- 
cessor of the defendants-¢ppellants. At that 
time, Ramhit Singh, the grandfather of the 
defendants Gokul and Ummed, was the 
nearest male relative of Suchit Singh; the 
present plaintiff-respondent, Ajudhia Singh, 
being one degree further removed as shown 
by the above pedigree. “The sale-deed pur- 
ported to be for consideration and to “ have 
been effected for the purpose” of liquidating 
the debts of Suchit Singh. It was signed by 
Ramhit Singh as a witness. 

Ramhit Singh and Ajudhia Singh, however, 
as plaintiffs, jointly instituted against the 
widow and her transferee, a suit on the 
12th November 1868 in the Court of the 
Chief Munsif of Azamgarh. They sued (1) 
to have the sale-deed set aside on the ground 
that it had been made contrary to Hindu Law 
and was without considération, and (2) for 
possession of the property. The record, or 
rather so much of it, as is before the Court, 
shows that the Munsif held that the deed 
had not been made for lawful cause, or 
consideration, the issue being “Is the deed 
of sale linble to reversal as having been 
executed contrary to Hindu Law or was the 
sale rendered lawful by being a bona fide 
transaction in unavoidable liquidation of her 
husband's debts P” Pending the decision of 
tho case, t.c., on 21st January, 1869, Ramhit 
compromised with the defendants, and 
Ajudhia Singh alone continued the suit, and 
the decree set aside thé sale-deed as being 


invalid as against his interests and awarded. 


him possession. It was passed on 29th 
Jannary 1869. Gopaldat appealed to the 
District Judge, who upheld the Munsif’s 
decree. A second nppeal wasthen preferred 
to the High Court on the following grounds:— 

(1) that Ramhit Singh having, under the 
compromise of 21st January 1869, consented to 
the salo and withdrawn his claim,the whole 
claim should not havo been decreed. 

(2) that as the share of Suchit had been 
separate, under tho rnlings of the Court, a 
decree for possession should not have been 
granted. 

(3) that Ramhit being the nearest heir to 
Suchit Singh, Ajudhia Singh, being more 
remote, could not inherit. Tho High Court 
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modified the decree of the lower appellate 
Court only in so faras the latter had awarded 
possession to Ajudhia Singh, and maintained 
the declaration that the sale was invalid. 
The judgment concludes as follows :— 

“In the face of the Court’s finding as to 
the nature of the sale the purchaser may 
not have a complete and indefeasible title but 
a remote reversioner cannot, we think, 
in such a case, sue for and obtain immediate 
possession. Conceding his right to sue, the 
only decree should be, not a decree for 
possession, but a decree declaring the 
invalidity of the sale as respects himself and 
other reversioners who have not assented 
thereto. We shall amend the decree 
accordingly.” The above decision clearly pro- 
ceeded on the basis of Suchit Singh’s separation 
from the other members of the family and 
held (1) that Ajudhia Singh, though a remote 
reversioner, had a right to sue fora declara- 
tion, (2) that the transfer was invalid as 
against his interest but that he was not 
entitled to obtain possession. The grounds, 
of appeal show that Gopaldat’s case was that 
Suchit was separate and that, therefore, 
possession could net be awarded to the 
plaintiff (the widow being alive) and also 
that Ajudhia Singh being a remote reversioner 
had no right to sne. 

I note this here because in a preceding 
paragraph of its judgment the Court made 
some remarks which would seem to show that 
it was of opinion that the property sold was 
part of a joint ancestral estate which, the 
widow of a co-sharer, being only entitled to 
maintenance had no power to alienate and 
whose attempt to alienate would justify the 
interference of the surviving co-sharers and 
the dispossession of the widow and her 
alienee. It is hard to reconcile these remarks 
with the final decision of the case, but it is 
clear that the Court maintained the decree 
declaring that the alienation by the widow 
was invalid as regards Ajudhia Singh and 
that it held that he was not entitled to 
possession at that time. Sukhmani, the widow, 
finally died on 27th September 1903. The 
representatives in title of Gopaldat were then 
in possession and remained in possession 
whereupon the plaintiff brought this present 
suit in the Court of the Subordinate Judgo 
against them, and also made the other 
members of his own family, pro forma defend- 
ants, te., the grandsons of his deceased uncle 
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Ramhit. He seeks to recover possession and 
mesne profits for the period of his disposses- 
sion from the date of Sukhmani’s death, that 
being the date on which he became entitled 
to possession, his uncle Ramhit having 
predeceased the widow. In his plaint he 
stated that Suchit Singh, at the time of his 
death, was a member of a joint Hindu family 
consisting of himself and Ramhit and Sheo- 
balak (plaintiff's father) ; that on his death 
Sukhmani was entitled to maintenance so 


: f \ 
her name was entered in the Revenue records 


as holder of the share but: only in lieu of 
maintenance and as having only a life- 
interest ; that she remained in possession 
till she alienated ib when Gopaldat took pos- 
session though the .sale-deed was without 
consideration and was not executed for 
any legal necessity. Ho then related the 
circumstances of the former litigation, 
including the decfsion therein, that the sale- 
deed was invalid as against him but that he 
was not entitled to possession during her 
lifegtime. He alleged the deaths of Ramhit 
and Sukhmani and claimed to be entitled to 
possession by reason of the later occurrence. 
He further pleaded in the alternative that 
even if Sachit was found to have been 
separate he, as the nearest reversioner alive 
at the death of the widow, was entitled to 
possession, the sale having been made without 
necessity or consideration. The defendants- 
appellants resisted the claim on the following 
grounds : s ; 

(1) that the plaintiff'r claim for possession 
having been disallowed in the previous 
litigation, his presentclaim for it was barred as 
ves judicata under section 13 of the C. P. C. 
(of 1882). : 

(2) that the plaintiff not having been in 
possession within 12 years his suit was 
barred by limitation. 

(3) that Suchit Singh died as a separate 
Hindu and that his widow alienated for legal 
necessity and consideration. 

(4) that Ramhit was joint with the 
plaintiff and was head and manager of his 
family ; that as such he ratified the sale made 
by the widow and as no fraud or collusion 
had occurred and it had been found in the 
former litigation that he had consented to 
tho sale, the plaintiff was, therefore, bound 
by the ratification made by the head and 
manager of his family. 

(5) that the defendant’s possession being 
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lawful he was not liable for the mesne 
profits. é 

(6) that plaintiff was not the next rever- 
sioner as Suchit Singh’s daughter Ram Doi 
was alive. 

The Subordinate Judge held 

(1) that the plaintiff's claim for possession 
was not barred ‘by the rule of res judicata. 

(2) that as the widow had died within 12 
years of the suit, the claim was not barred by 
12 years’ limitation. 

(8) that Suchit Singh was not separate but 
a member of the joint family when he died. 

(4) that the decision as to the want of 
legal necessity and consideration in the 
former litigation was binding on the partics 
and that he was bound by that decision. 

(5) that as in the former litigation it had 
been finally held that the consent of Rambhit 
was no bar to the plaintiff’s suit, he could not 
go behind that finding and the parties wero 
bound by it. 

(6) that Suchit Singh left no daughter. 

(7) that the plaintiff was entitled 
to recover lis. 153-5-0 mesne profits from 
the appellants. 

The claim for possession and mesne profits 
was decreed. 

Appeal was preferred to the District Judgo 
where it was contended 

(1) that having regard to the ruling of 
the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhsh Singh (1), Ramhit’s con- 
sent to the sale by the widow made that salen 
good and valid one. 

(2) that as, on the plaintiff's own showing, 
the family was joint when Suchit died, he, 
the plaintiff was entitled to recover possossion 
in 1866 when the sale took place and his 
suit was, therefore, barréd by adverse possession 
for over 12 years. 

(3) that the existence of Suchit’s daughter 
had been established. 

On the first point the lower Court held 
that the point was res judicata between tho 
parties by reason of the decision in the former 
litigation and that he could not go behind 
that finding by reason of the raling quoted. 
On the second point he held that in tho 
former litigation it had been found that 
Suchit was separate and that plaintiff was a 
remote reversioner and, therefore, he wes 
entitled to sue on the death of the widow, anil ” 

GQ)6 A. LJ1;8 MLT 1; 12 OW.N. 7h; 
9 Bom L 1348, 6 C: L. J. 766; 30 A. 1. 
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moreover, even if the family had been joint 
at Suchit’s death and the property had been 
made over to the widow in lien of mainten- 
ance (as alleged by the plaintiff) still the 
‘property would on her death revert to him. 

In either case as suit had been brought 
within 12 years of the widow’s death it 
was not barred by time. On the last plea 
he held with the Subordinate Judge that 
Suchit had no daughter. The defendants 
have now come here on second appeal and 
urge the.following points:— / 

1. That if, as found by the Courts below, 
Suchit died, while-he was a member of the 
joint family, then the attempt to alienate 
by the widow gave the surviving members 
of the family a cause of action to sue for 
the dispossession of the transferee, and the 
family not having done so, the present suit 
was not maintainable. 

2. That a widow in such a joint family 
having no power to alienate the defendants 
have been in adverse possession for over 42 
years. 

3. That the judgment of this Court in the 
former litigation is not conclusive as to the 
plaintiff’s right to sue now for possession. 

4. That the former suit having been heard 
bya Munsif, that decision cannot operate as 
ves judicata because that Court would not 
have been competent to entertain the present 
suit. 

5. That the next reversioner having 
consented to the sale, it was a good and valid 
one and binding on the plaintiff. 

The sixth ground of appeal has no force 
and .was not pressed As being the most 
important issue, I take the fourth ground 
first. Does the decision in the former litiga- 
tion operate as res judicata between the 
parties? The former suit was between the 
same plaintiff and the predecessor=i in-title of 
the present appellants. 

The property in suit is the same in both 
cases and in both suits tho plaintiff claimed 
possession thereof 

It is urged that the presont suit being one 
within the jurisdiction of a Subordinate 
Judge, it would not have been- competent 
for the Mansif to have entertained it, the value 
of the subject-matter being over Rs 1,000, 
and, therefore, tho decision inthe former 
e cwe cannot operate as res judicata. When the 
former suit was instituted Act XVI of 
1868 was in force and under section 13, 
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thereof, Munsife were empowered to try suits 
of which the subject-matter did not exceed 
in amount or value Rs. 1,000. It is- urged 
that the widow sold the property for over 
Rs. 1,000, and, therefore, the Munsif, ap- 
parently in 1868, had no jurisdiction even to 
entertain the former suit and equally so 
would have had none to entertain the present 
suit ifit had been instituted. on the same 
date as the former one. At first sight this - 
argument would appearsound. But no Suits 
Valuation Act was then in foras. The present 
Act was placed upon the Statute Book in 
1870. An examination of the record of the 
former suit shows that it was valued then at 
Rs. 237-9 being eight times the Government 
Revenue. Act X of 1862 (an Act to consolidate 
and amend the law relating to stamp duties) 
was amended by Act XXVI of 1867 which 
substituted a fresh schedule B for that of 
the Act of 1862. Article 1] of that schedule 
fixed the stamp duty on plaints and petitions 
of appeal according to the amount or value of 
the property claimed. 

Note (a) thereto laid down that the stamp 
duty payable was to be computed according 
to the markot-value of the property in suit 
and that when the property was one paying 
revenue to Government and the settlement — 
was temporary, eight times the Revenue so 
payable (was to be taken to be the market- 
value “unless and until “the ‘contrary was 
proved.” An examination of the record shows 
as I have already noted, that in the former 
suit, the market-value was put -at eight times 
the revenue payable. One and the same rule 
apparently governed the valuation for the 
purposes of stamp dnty and jurisdiction. The 
Court was bound to take the market-value ag 
being eight times the revenue unless and 
until the contrary was proved. No objection 
was taken apparently to the valuation. - 

To see whether the Munsif would have had 
jurisdiction to try the present suit we must 
look to the state of affairs in 1868. The 
present valuation cannot be looked at for 
this purpose. The question is whether that 
Court would have had jurisdiction in 1868, 
to entertain the present suit, if it had been 
then brought ; and it is clear that it would 
have been able to do so. As a matter of fact 
the former suit was one for possession of 
this very same property and it was within his 
jurisdiction, eight times the revenue being 
only Rs 237-9. ‚The present revenue is only 
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Rs, 52-14-0, so that under the law and the 
then practice of the Courts the present suit 
would have been well within his jurisdiction, 
unless a higher market-value than Rs. 1,C00 
had been proved. F 

Further there is nothing to show that 
the market-value, in 1868, was over 
Re, 1,000. The sale-deed by the widow is not 
in itself sufficient evidence -to prove that it 
wag over Rs.1,000, I, therefore, hold that the 
decision of the Munsif wasthat of a compe- 
tent Court and that his findings which were 
upheld on appeal are binding on the parties 
and they are not entitled to go behind them. 
Those findings are that tho sale by the widow 
was contrary to Hindu Law, without legal 
necessity and also without consideration and 
invalid as against the interests of the present 
plaintiff in his capacity as a reversioner. It 
was finally held by the High Court that he 
had aright to sue for the declaration but 
that as a remote refersioner he was not then 
entitled to possession. I take next the first 
and second points together lt is urged that 
if, as ébe lower Courts have held, the family 
was joint at the death of Suchit, his widow 
had no power to alienate and if her vendee 
“took possession, the joint family ought to 
have sued for and was entitled to . posses- 
sion and that, therefore, the present suit 
was not maintainable and the appelllants 
have been in adverse possession for over 42 
years. 

The contention fails for several reasons. In 
tho first place the lower appellate Court has 
not held that the family was joint at Suchit’s 
death. It has found that in the former suit 
the respondent was held to be a reversioner 
to Suchit as being separate and that the 
parties cannot go behind that finding. It 
has added, however, that even if the plain- 
tiff’s case be correct that the family was joint 
and that the property was made over to the 
widow in lien of maintenance; then on hor 

- death it would revert to the family and 
the plaintiff would be entitled to recover. I 
cannot lose sight of the fact that the plain- 
tiff sued in the alternative; that it was not 
the appellants’ case in the Court of first in- 
stance that they had held adverse possession. 
They claimed that Suchit was separate and 
sought to establish legal necessity and the 
consent of the then near reversioner. 

The finding of the lower Court is to the 
effect that Suchit was separate and is based 
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on the construction placed by it on the 
former decision of this Court; behind which 
it has held that the parties cannot go. The 
remark that evon if the family was joint and 
the property had been made over to the widow 
in lien of maintenance, the plaintiff would 
equally be entitled to recover, does not consti- 
tuto a finding that the family was joint and 
not separate. The appellants have notas a 
matter of fact challenged the lower Court’s 
finding. They have misunderstood the judg- 
ment. 

On the facts as found, the plaintiff, as 
the next reversioner, is entitled to sue for 
possession on the death of the widow. No 
question of adverse possession arises on the 
pleadings of the parties. The plaintiffs’ case 
was twofold, viz., the family was joint and 
the property mado over to the widow in lieu 
of maintenance, or the family was separate 
and she was only entitled to a widow’s 
ostate, in either case the alienation was in- 
valid. The appellants’ allegation was that 
the family was separate. In either case 
the property would revert on the widow’s 
death. 

This brings me to the third point which 
was barely pressed at all, vis., that the for- 
mer decision of this Court is not conclu- 
sive of the plaintiff's right to sue now. 
The plea ig vague. The plaintiff’s right to 
obtain possession arose on the widow’s death 
he being the next reversioner and the former 
decision is conclusive between the parties 
that tho alienation by the widow was in- 
valid (being without necessity or considera- 
tion) as against the plaintiff’s interest. 

There remains one point. It is urged that 
Ramhit was the next reversioner at the 
time of the sale and as he consented to it 
and there were no other reversioners on an 
equality with him, the sale is a good one 
and binding on the plaintiff. Reliance is 
placed on the ruling of their Lordships 
of the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhsh Singh (1). As a matter 
of fact, Rambhit’s consent was pleaded as a 
bar in the former litigation vide the first 
ground in the petition of appeal to the High 
Court and the plea was ovorruled. Even 
if it was not specifically and clearly rais- 
ed as now it is, a defence, which could and 
ought to have been raised, and not having 
been raised, cannot now be raised. The e 
question was whether the alienation wase 
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valid and binding on tho plaintiff or not. The 
finding, good or bad, was that it was in- 
valid and not binding upon him. The ap- 
pellants cannot go behind that finding and 
the plea is one which this Court cannot 
now entertain at the present stage of the 
litigation, . 

The present suit is merely a continuation 
pf the former one in which the rights of 
parties were finally settled rightly or wrong- 
ly as has been pointed out. The remote 
reversioner then took steps to protect the 
rights of those reversioners who had not 
assented to the sale. The one entitled to 
possession on the death of tho widow happens 
to be the same plaintiff and as between him 
and the appellants the matter was settled for 
good and all at the former trial. In this view 
of the law the appeal must fail and is dis- 
missed with costs including in this Court fees 
on the higher scale. 

Appeal dismissed. 





(a. c. 19 M. L, J. 255.) 
MADRAS HIGH COURT. 
Seconp Civin APPRAL No. 1145 or 1905. 
September 29, 1908. , 
Present :—Mr. Justice Munro and Mr. Justice 
: Pinhey. 
AOHARATH BAPPAN, KARANAVAN oF 
TARWAC—PLAINTIFF—APPELLANT 
versus 
MATHUMMAL CHOVI AND ANOTHER— 
DerenDANTs—RESPONDENTS. 

Adverse Povsession—Leased property —Gift by lessor— 
Tenant directed to attorn to donee—Gift invalid for want 
of regtotration— Ihether dones’s possession 18 adverse, 

Cortain proporty was leased for 12 years. Subse- 
quently the leasor’gifted the property to a third 
person and directed the tenant to pay the rent in 
future to the donce. This was dono. The gift, how- 
ever, was invalid for want of rogistration: Held, 
that the mere receipt of rent did not render 
the possession of the donee adverse to tho lessor 
or his representatives until tho tenant’s lease 
expired. 

Second appeal from the decree of the Dis- 
triot Court of North Malabar in A. S. No. 133 
of 1905, presented against the decree of the 
Court of the District Munsif of Tallicherry, 
inO. 8. No 114 of 1904. 

Mr. J. L. Rozario, for the Appellant. 

The Hon'ble the Advocate-General and Mr. 

. K. R. Subramanya Bastri, for the Respondents, 
.. JSudgment.—the facts found by the 
District Judge are as follows :— i 
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The plaint paramba was leased for 12 years 
by plaintiff's deceased Karanavan, Kunhi 
Pakki. In 1888 Knunhi- Pakki gave the 
paramba as stridhanam to the 2nd defendant, 
his niece, and directed the tenant by Ex. IIL 
to pay the rent to her. From 1889 to 1903 
the purapad was received by the 2nd defend- 
ant from Velandi Kannan and his assignee, 
the Ist defendant, both. of whom executed 
marupat to 2nd defendant, the former in 1892 
and the latter in 1893. Patta was transferred 
to the 2nd defendant’s name in 1893. 

The question for determination is whether 
the suit which is by the present Kuranavan 
to recover the paramba on the strenght of the 
lease of 1887 is barred by limitation as found 
by both the Courts below. 

There is no registered document to evidence 
the gift to 2nd defendantas required by section 
123 of the Transfer of Property Act. The 
shidhanam grant is, therefore, invalid ifit is 


. to be considered as a giftrecognising this; the . 


respondent’s Vakil urged that the grant was 
not a gift but merely an ullotmept for 
maintenance relying on the observation of the 
District Judge that the plaint paramba was 
given by 2nd defendant’s Karanavan, Kunhi 
Pakki, to 2nd defendant for her maintenance. 
The District Judge, however, clearly did not 
mean to find that there was no gift but only 
an allotment for maintenance, for in the very 
next line he refers to the grant as a gift. Fur- 
ther it was the 2nd defendant’s case from 
the beginning that there was a gift of the 
paramba to her. In her written statement she 
said the paramba was granted to her as 
stridhanam on the occasion of her marriage, 
that the property was assessedin her name, 
and that she had been holding it for more 
than 12 years “ on the strength of ownership 
rightand adversely to the right which the 
plaintiff pretends to .possess.” The 2nd de- 
fendant cannot now be allowed to change her 
case. 

The District Judge held that the possession 
of the 2nd defendant for more-than 12 years 
from 1888 was adverse to the tarwad and 
gave her a good answer to this suit for 
ejectment. Itis contended for the appellant 
that there could be no adverse possession prior 
to 1899 when the term of the lease of 1887 , 
expired. For the respondent it is argued that 
the lease of 1887 was determined in 1888 by 
virtue of Ex. ITI. In Ex. IJ, Kunhi Pakkistated 
that ashe had granted the paramba ns stri- 
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dhanam to the 2nd defendant; 
should in future be paid to her. 

There was, however, at the time of Ex. III 
no surrender by the tenant of his right in the 
paramba under his lease. 

All he did was to agree to hold under the 
2nd defqndant who was said to become the 
owner by gift. As, however, the gift 
was invalid, the position is that the 
tenant under the lease of 1887 attorned 
in 1888 to the 2nd defendant who had no right 
to the property and paid rent to her thereafter. 
This would not make the possession of the 
2nd defendant adverse to the tarwad until 
the term of the lease of 1887 expired in 1899, 
there having been no prior determination of 
the tenancy—tide Ittappan v. Manavikrama. 
(1). It follows that the suit is not barred by 
limitation. 

We, therefore, reverse the decres of the Dis- 
trict Judge and reman®the case for disposal 
according to law. Costs will abide. 

Appeal allowed. 

(1) 21 Ma 153 at pp. 168, 164 


the purapad 





(s c.19 M. L. J. 257.) 
MADRAS HIGH COURT. 

Seconn Civi. Apprats Nos. 952 To 955 or 1905. 
November 4, 1908. 
Present:—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 

A. RAGHUNATHA CHARIAR AND OTHERS 
—APPELLANTS 
versua 
TIRUVENGADA RAMANUJAH 
CHARIAR— RESPONDENT. 

Linatation Act (AV of 1877), ach II, ats. 124 and 
142-—~Adrerse puasession of hereditary office—Meanixg 
of art, 124—~<Analogy of art. 142 not to be invoked, 

The plain menning of article 124 is that the 
plaintiff's right to recover an hereditary office would 
not be barred unless tho defendant is found to have 
been ın possession of it adversely to the plaintiff 
for 12 years, and the fact that the plaintiff did not 
have possession of tho office at any time within 12 
years provious to the suit would not be suiiment 
in itself to bar his claim. 

The analogy of artivle 142 cannot be invoked in 
intorproting article 124, as tho two articlos substanti- 
ally differ in their wording. 

Second appeals from the decrees of the Dis- 
trict Judge’s Court of Chingleput, in A.S. Nos. 
262 and 268 of 1904, 267 and 274 of 1904, 241 
and 247 of 1904, and 248 of 1904, respectively, 
presented against the decrees of the Court of 
the District Munsif of Cenjeeveram, in O. 8. 


Nos. 61 of 1908, 1058 of 1899, 60 of 1908 and 
32 of 1908, respectively. 

Messers. V. Krishnaswamt Atyar and S. 
Srinicasa Atyar, for the Appellants. 

Mr. T. R. Ramachandra Atyar, 
Respondent, 

Judgment.—tThe question of limitation 
is one of the questions on which the lower 
appellate Court disagreeing with the Munsif 
dismissed the plaintiff’s suit No. 61 of 1903. 
The object of the suit was to obtain a declara- 
tion of the plaintiff’s right to the office of the 
lst Thirthakar with its honors and emo- 
luments and to restrain the defendants from 
receiving and: enjoying those honors and 
emoluments. There can be no doubt, that both 
the lower Courts have rightly held that the 
proper article applicable to the suit is art. 
124 which prescribes 12 years as the period of 
limitation for a suit for possession of an here- 
ditary office and lays down that thetime will 
begin to run from the date when the defendant 
takes possession of the office adversely to the 
plaintiff. It seems to be the plain meaning of 
the article that the plaintiff's right to recover 
an hereditary office would not be barred unless 
the defendant is found to have been in posses- 
sion of it adversely to the plaintiff for 12 years, 
and the fact that the plaintiff did not havo 
possession of the office at any time within 12 
years previous to the suit would not be sufficient 
in itself to bar his claim. The explanation 
added to art. 124 as to how an hereditary 
officeis possessed makes the matter still clearer. 
The learned District Judge, therefore, in saying 
that because the plaintiffs failed to prove that 
they had possession of the office within 12 
years of the suit, their right would be barred, 
has apparently misunderstood the scope of the 
article. In support of his view he relies upon 
the authority of Madvrala bin Ginapa v. 
Bhagvanta bin Devji (1), and the analogy of art. 
142. The decision in Madvala bin Ginapa v. 
Bhagvanta bin Devji (1), would appear to have 
reference to the Limitation Act, XIV of 1859, 
which contained no specific article correspond- 
ing to art. 1240£f the present Limitation Act, 
and we think that the analogy of art. 142 
cannot be invoked in interpreting art. 124 
asthe two articles substantially differ in 
their wording. 

It is, however, contended by the learned 
Vakil for the respondent that the facts admitted 
or found to be proved in this case not only 

(i) 9 B. I. O. B. 260. 
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show that the plaintiffs did not exercise the 

office of the 1st Thirthakar any time within 12 

years of the snit having been excluded thereby 

the 1st defendant but that the Ist defendant 

and his predecessor in the office of Jeer held 

adverse possession of the office of the Ist 

Thirthakar by enjoying its honors and emolu- 

ments fof more than 12 years before the 

institution of the suit. We think this conten- 

tion has been made‘out. It has been found 

and the finding being one of fact could not 

be challenged in second appeal that the plain- 

tiffs ever since 1885 have been altogether 

excluded from the office of first Thirthakar by 
‘the defendant who successfully prevented them 

from exercising any of its functions and enjoy- 

ing its privileges. We may observe here that 

the apparent origin of the dispute which led to 

the dispossession of Thatha Charia is that 

they wrongly insisted on introducing the 

Vadagalai mantram into certain rituals 

instead of the Thengalai mantram. 

` Itis also proved that although the plaintiffs 

deputed more than one gumasta to perform 

the duties of the office of the Ist defendant 

he refused to recognize their status and the 

latter who is -not only the trustee of the 

temple but also the 2nd Thirthakar enjoyed 

as proved by the District Judge the lst Thir- 

thom offico in addition to his own through” 
a gumasta who was entirely his creaiure. But 
itis urged that Palavadu Ramannja’ Chari, 

the gumasta in question, purported to act as 

hereditary gumasta of the Thatha Charis and 

thus there was no adverse possession by him or 
through him. There ‘is, however, the fact 
that Thatha Charis repudiated the claim of 
this man to act as their gumasta, and the 

truth seems to be as found by the District 
Judge, that the Jeer himself, ever since 1885, 

enjoyed the privileges and income of the 
office of the lst Thirthakar through Plavadu 
Ramanuja Chari who was his own nominee. 

We think, therefore, the plaintiff's suit is 
barred and the appeal must be dimissed with 
costs. The same question of limitation arises 
in Second Appeals Nos. 953 of 1905, 954 of 
1905 and 955 of 1905 which must also be dis- 
missed with costs. As we find that the suits 
were rightly dismissed on the ground of limit- 
nation we have not thought it necessary to con- 
sider the other questions dealt with in the 
judgment of the lower appellate Court and 
discussed before ng in second ‘appeal. 

Appeals dismissed. 
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AHMEDBHOY, HABIBBHOY V. SIR DINSHAW PETIT. 


(a. c. 19 M. L. J. 270.) 
"MADRAS HIGH COURT. > 
Second Crvm Apprat No. 1494 or 1905. 
September 24, 1908. 
P:esent:—Mr. Justice Munro and Mr. Justice 
Pinhey. i 
VENKATACHALAM PILLAI AND ANOTHER 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
PURUSHOTAMA NAICKER AND ANOTHRR 


— PLAINTIFK ANDI st DEFENDANT— RESPONDENTS. 
Revenuo sale—Plea of benami.purchase—Validity of 
plea. 
Thore is nothing to preclude the contention that 
the purchaso in the Revenue sale was benami. 


Second appeal from the’ decree of the 
District Court of Tanjore, in A. S. No 972 of. 
1904, presented against the decree of the Court 
of the District Munsif of Negapatam, in O. S. 
No. 355 of 1903. 

Mr. F. Ryru Nambtar, for the Appellants, 

Mr. T.R. Ramachendya Iyer, for the Respond- 
ents. 

Judgment.—tThe case of Narayana 
Chettiar v. Chokkappa Mudaliar (1), has been 
overraled by Nuarayanasami Padhyachi v. 
Govindasami Paduyachi (2).There is, therefore, 
nothing to preclude the contention that the 
purchase in the Revenue sale was benami. 
The wrong view of the law taken by the 
District Judge has, in our opinion, influenced 
his whole decision. We, therefore, reverse the 
decree of the District Judge and remand the 
appeal for disposal on the merits. 

Costs will abide the event. 

1 

d 


Appeal allowed. 
25 M. 655. 
29 M. 478; IM. L. T. 284; 16 M. L. J. 508. 





(s. o. 11 Bom. L. R. 866 md 645.) 


BOMBAY HIGH COURT. 
ORIGINAL Crvr Sur No. 756 or 1907. 
February 25, and June 14, 1909. 
Present — Mr. Justice Beaman. | 
AHMEDBHOY BADHA 
versus 
SIR DINSHAW M. PETIT AND OTHERS— 
DEFENDANTS. 

Civil Procedure Code (Act T of 1908), s. 11—Final 
decision—Decision of a pant not nevessury to the 
dwposal of the suit—Res judicata 

Vendor and purchaser— Contract to sell-—Spectfic per- 
formance claimed by vendor—Parties to sutt—Sh angers 
claiming adur sely to vendor cannot be joined— Vendors 
ttle doubtful—Doubt to be determined as at the time 
if suit—Discretion how to be emercised—Doubtful 
title not to be forced upon untoilling purchaser—Good 
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or bad title fo be determined, how—Law doudbtful— 
Facts doubt ful—Specyfic performance should be refused 
—LIhndu Law— Whether selj-acquired property der sed 
by will 18 self-acquned for the devise*—Title to property 
offered by a member of a jont Hindu family s doubt- 
ful unless all co-parceners contur in the sale—Alin- 
ation—K hojas, how far yover ned by Hindu Law. 

Where a Court comes toa final decision upon 
any point, which 18 sufficient in itself to dispose of 
@ case, and then procceds thereafter to discuss somo 
connected or ancillary point, such further discussion 
is merely an obiter dictu and cannot bo treated as 
res judicata, 

To constitute res judrea'a something substantially 
and matorally in issuo between tho parties must 
have been finally decided by the Court empowered 
to deal with ıt. And while no doubt overything 
which is necessary for tha disposal of the suit, 
even though only incidentally necessary yet necessary, 
-doesfall within the scope of those words and would 
constitute resjudicata, yob once a decision has been 
come to upon any preliminary point, be it cither 
a point of law or of fact gra mixed question of law 
and fact, which 18 sufficient in itself to dispose of the 
whole suit, if the Judge goos on to discuss other 
questions, the decision of them would not be final. 

Only that decision can be final which ia (a) 
final in itsélf, or (b) allowa the party aggrieved by 
ib to carry it further and got it made final. There- 
fore, a decision upon any question, which does sot 
open the door to tho parties aggrieved to carry it 
to the next Court, is not, in any sense, a final deci- 
gion unloss the Court which has decided it is itself 
the Oourt of final jurisdiction for that suit. 

The decision obiter of any question, not nocessiry 
to the disposal of the suit, isnot a final decision. 

In a suit for specific porformance between vendor 
and purchasor third partios cannot bo bronght in, 
and only the parties to ths contractcin be mulo 
parties to tho\snit. A moro stranger, claiming under 
dverae title, cannot be made a party to such a 









ere doubt is thrown upon a title, owing to 
goers’ making claims upon the property, the truth 
falsehood of which can only bo ascertained in a 
tion between those strangers and the vendor, 
at doubt cannot bo resolved in a suit for specitle 
erformance; and the Court has no powor to jom 
as partics such strangers, who have soparate adverso 
claims of their own, after the suit filed by tho vondor 
against the ventlee, and thou start a trial of all that 
may be at issuo between thoso strangers ond the 
vendor. | 

In determining whethor a title in so doubtful that a 
Court of Equity will not onforce it upon a purchaser 
the ground of that dotormination must bo the state 
of facts existing at thotimo the suit was brought. 
The quality of the title of tho vendor 18 to be in- 
vestigated as at the time it was last offered to the 
purchaser. If at that time there were facts, in 
controversy between vendor and purchasor, of a kind 
which might be ascertainod in an enquiry betwoen 
them alone, then, in strictness, the quality of the title 
is found not as when it was last offered but as 
when the enquiry has been mado. Therefore, the 
point which the Court has to decide is whother the 
title which the plaintiff (vondor) had to offer when 
the suit was filed was auch a title as the Court would 
force upon a purchaser, and the decision of that 
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point is not to bo affected by the courso which 
the litigation may have taken since tho filing of the 
suit 

It behoves Judges in India to be quite sure 
before forcing a title on a purchaser that it will 
not mvolvo him in litigation at all, ‘if that bo 
possible, but at any rato in unsuccessful litigation. 

Where there 18 reasonable probability that doing bo 
will involve the purchaser in litigation, the dinerution- 
ary power of tho Court ought not to be exercised 
and tho title ought not to bo forced on an unwilling 
purchaser A fortior when it is practically certain 
that forcing him to buy the property will also torco 
him to buy a law sut, specific performance should 
invariably be refused. 

The Court will not compel the purchaser to take 
a title which will expose lim to litigation or hazard, 
No man ought to be forced to buy a Iaw suit. 

Whero the vendor of land sues tho purchaser for 
specific performance of the contract, the defend- 
ant is ontitled to have the suit dismissed, if it ap- 
pear that tho plaintiff cannot mako out a good ttle 
to tho land. 

When the question between the vendor and pur- 
chaser is, whether a title is good, or bad, or doubt- 
ful, the Court has to decide, between those parties, 
to which category the title is to bo assigned Whero 
the question turns upon the general law or on tho 
construction of particular instruments the Court 
ought to be and usually is in a position to declare 
the title good or bad. 

When the only doubt to be resolved is a doubt 
about the law (implymg that all the facts are 
known) the Court ought to docido whether the tutlo 
is good or bad in law. The guiding principle to bo 
borno in mind 18 that if the doubt arses on the 
general Jaw and that-law 18 still unsottled, speci- 
fic performance ought to, be refused. 

Whero tho doubifulness of tho title cannot ho 
resolved oxcopt by proof of facts extrimsie to it, 
and agitated botwoon patties other than tho parties 
to the contract of sale, the Court shoul icfuse 
speaflo performance 

The Court will consider title doubtful where tho 
probability of htigation ensuing agninst the pur- 
chaser in respect of the mattor in doubt is Gon- 
siderable 

Ono mode of measuring the doubt is to apply 
tho question whethor it is such a title that tho 
Judge himself would lend his own money upon it. 

Where a title 13 challengol andthe challauge can 
only bo met by the proof or disproof of facts, tno 
title must, to that extent, be doubtful But whero 
the facts ‘are of a kind of which satisfactory proof 
can be adduced between vendor and vendeu, tho 
doubt may be removed upon enquiry Not so, whero 
the facts are peculiarly within tho knowlodgo of 
strangers to the contract, and where they are, tho 
only persons who could lay all the proof adequately 
before the Court 

Quevre —Whether if self-acquired proporty is devised 
by a Hindu father to his son, ıt comes into tho 
hands of the son as his (son’s) self-acquired pro- 
perty P 

Self-acquisitions by a member of a Hindu familv, 
living jointly, may rotain the character, or lose the 
chractor of self-acquisitions, as the acquirer chooses 
to keep them wholly soparated, or throw them into 
the common fund. 
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When property passes from one Hindu to another 
its character is to be ‘ascertained in the hands of 
tho latter by 

(a) the relationship existing betwoen transmitter 
and transmittee, and r 
(4) the mode of transmission. $ 

Quære.—Whether the right to impeach alienation 
ig exactly co-extensive with the right to enforce par- 
tition? 

Quere.—Where the son’s right to insist upon im- 
mediate partition is susponded, whether the father 
may during such suspension alienate the whole or 
any part of the joint-fgmily estate at pleasure P 

It is only where the circumstances of the family 
as a whole make it necessary, in order that its 
corporate life may be best continued, to alienate the 
whole or any part of the family property that the 
‘Hindu Law allowsthe father todo so. Thorefore, 
no title offered by the head of a joint Hindu family 
or a family in which, whether in fact joint or not, 
claims are put forward by members to the property 
a8 pol dae can be good enough to be forced on 
an unwilling purchaser, unless all tho co-parcencrs 
(or possible co-parceners) concur 

In dealing with the Khoja Community it must 
be remembered that what is to bo ascertained is 
not how muob Hindu Law the Khojas have adopt- 
ed, but how much Hindu Law thoy have discarded. 

Facts.—In 1884, C—defendant No. 3 in 
the present case—sued A his father—plain- 
tiff in the present case—for partition of the 
family property alleging that it was encestral 
property. Facts of that case are set out fully 
in Oassumbhoy v. Ahmedbhoy (1). Jardine, J., 
passed a decree in favour of C. On appeal 
against that decree the High Uonrt held 
[see Ahmadbhoy .w. Cassumbhoy (2)] that a son 
had no right to demand partition in the 
life-time of his father, Although this deci- 
sion was sufficient to reverse the decree of the 
lower Court, the High Court proceeded to 
dicuss further (see p. 545 1b.) whether the 
property in dispute was ancestral or not and 
found on evidence that it was not ancestral. 
On appeal to their Lordships of the Privy 
Council the above decision was upheld. i 

In January and February 1907, A 
agreéd to sell to B certain landed property 
out of the property in dispute in the above 
case and situated in the city of Bombay. 
B refused to buy the contracted property on 
the ground that A’s title was not good, and 
that he had no power to alienate the land 
without the concurrence of all his male issues. 

On 26th September 1907, A filed this suit 
against B claiming specific performance of 
contract to buy. B died in October 1907. 
Her executors, like her, maintained that the 
plaintiff’s title was doubtful and, therefore, 

ch 12 B. 280. 

2) 18 B., 684, 
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his claim ought to be dismissed. 

A in amending his plaint made his sons 
and grandsons defendants in the case. The 
firat point raised and decided by an inter- 
locutory judgment was how far the decision 
in the previous case would operate as res 
judicata on tho question of the property being 
ancestral or self-acquired in the hands of A. 
Farther facts and other points raised and 
decided appear from the judgments of+the 
Courts. 

Mr. Inverarity (with the 
Setalvad), for the Plaintiff. 

Mr. Raikes (with the Hon’ble Mr. Strang- 
man, Advocate-General, and Mr. Lowndes), for 
the Defendants. 

Judgment.— (February 25, 1909). The 
questionin this case is whether certain of 
the defendants are prycluded from contesting 
the plaintiff's allegation that the property in 
his hands is his self-acquired property by 
the decision in Ahmedhhoy Hubtbbhoy v. 
Cassumbhoy Ahmedbhoy (2). And this ques- 
tion breaks up into two main parts, first, 
whether this point was in fact decided in 
Ahmedbhoy’s case (2). Next, whether if it was 
so decided, that decision constitutes resjudscata 
against the defendants concerned. 

With reference to the first of these points, it 
is material to quote their Lordships’ actual 
words, which are: “ this is sufficient for the 
decision of the case,” thatis to say, their 
finding upon the point with which they had 
just ‘dealt is sufficient to dispose of the 
But they go on to say: “We think it advi 
to express an opinion on thequestion 4c.” 
therefore, they proceed to discuss the evid 
relating to the character of the propert 
Ahmedbhoy’s hands andcome tothe conclusio! 
a somewhat hesitating conclusion, that th 
evidence was not sufficient to enable them to 
say that property hadthe impress of what is 
called joint ancestral family property. Now 
I confess it appears to me impossible, merely : 
reading those words, to hold as the plaintiff 
has asked me to hold, that what follows them 
is inthe nature of a decision of the question 
raised. I think that their Lordships’ meaning 
is easy to be guessed. The Court below had 
come to its own conclusion upon this part of 
the case andif that decision had not already 
appeared in the law books, it had been the 
common property of the bar; and, therefore, it 
is quite intelligible that if their Lordships of 
the Appeal Court took a different view they 


Hon’ble Mr. 
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would have wished to intimate that other 
Judges sitting alone on the original side were 
not to consider themselves bound by the 
decision arrived at by Mr. Justice Jardine. 
That, I apprehend, to be the intention of their 
Lordships in going into this second question 
at the length they did, and, therefore, upon 
that point I should feel considerable hesita- 
tion in holding that this part of the decision 
in Ahmedbhoy’s case was in any sense a deci- 
sion within the meaning of section 11 of the 
Code. 

Passing on from that, however, to the more 
important question whether if this is to be 
regarded as an answer to the question, it con- 
stitutes res judicata between the present 
parties concerned ; it is necessary to bear in 
mind what the nature of this suit was. It 
was brought by Cassumbhoy, the son of 
Ahmedbhoy, as a partition suit and two main 
questions arose. Firat, whether ib was com- 
petent tothe plaintiff according to the law 
governing Khojas, to enforce a partition in 
his father’s life-time? That was the first and 
perhaps the principal issue. Next, assuming 
that that point was found in his favour, the 
second question would arise whether the 
property of which he sought partition was 
ancestral family property? The Court below 
appears to have found both these points in 
plaintiff's favour. Then on appeal their 
Lordships decided the first point against the 
plaintiff-respondent, that is to say, they held 
that amongst Khojas a son cannot enforce a 
partition in his father’s life-time and that, of 
course, completely disposes of the whole case. 
For this, as I have said, was merely a suit for 
partition and as soon as the Appeal Conart 
held against the plaintiff that there was no 
right to enforce a partition during hisfather’s 
life-time, so far as this suit goes there is an 
end ofit. However, their Lordships proceed- 
ed to deal with the second question whether 
the property in the hands of Ahmedbhoy was 
ancestral family property and no doubt they 
discussed the evidence and came to their own 
conclusion upon that point, a conclusion which 
differs from that arrived at by the Judge of 
the first Court; and they end by saying: 
“therefore, we must reverse the decree with 
costs.” Now, ib appears to me perfectly plain 
that if we look both at the words of section 11 
and the principle of res judicata, even assum- 
ing that this second decision was intended to 
be @ decision of the question raised by their 
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Lordships, it would not satisfy all the condi- 
tions and requirements of res judicata. In 
all such cases where Courts come to a final 
decision so far as they are concerned upon any 
point which is sufficient in itself tp dispose of 
the suit or appeal and then proceed thereafter 
to discuss some connected or ancillary point, 
it is perfectly clear, I think, that throughout 
the whole current of decisions in English 
Courts, at any rate the Judges have never 
doubted that what followsis merely an obzter 
dictum, and cannot be treated as res judicata. 
And that, I think, for a very simple reason of 
principle and only areason of principal, but a 
reason expressed in the plain words of the 
section. To constitute res judicata, something 
substantially and materially in issue between 
the parties must have been finally decided by 
the Court empowered to deal with it. And 
while no doubt everything which is necessary 
for the disposal of the suit, even though only 
incidentally necessary, yet necessary, does fall 
within the scope of those words -and would 
constitute res judicata, yet once a decision has 
been come to upon any preliminary point, be 
it either a point of law or of fact ora mixed 
question of law and fact, which is sufficient 
in itself to dispose of the whole suit, if the 
Judge goes onto discuss merely perhaps for 
the satisfaction of the Appellate Court other 
questions, the decision of them would not be 
final. The test again is exceedingly simple. 
For, indeed, what can be or is meant by a 
final decision? Where we have Courts in 
steps from the grade of Mansifs up to the 
Privy Council, it is plain that only that 
decision can be final which is (a) final in 


itself, or (ò) allows the party aggrieved 
by it to carry it further and get 
16 made final. And, therefore, a 


decision upon any question which does not 
open the door to the parties aggrieved to 
carry it to the next Court is not in ary sense 
a final decision unless the Court which has 
decided it is itself the Court of final jurisdic- 
tion for that suit. The underlying principle 
may be clearly illustrated by the converse 
case—a case which frequently occurs in the 
mofusstl, of a plaintiff while he is substantial- 
ly successful and obtains a decree, having 
some important issue decided against him. 
Now, in such acase although if the decree had 
been against him, he could have carried it up 
first to the District Judge andthen to the High 
Court and then other conditions were ful- 
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filled to the Privy Council, having so obtain- 
ed the decision of the Court of final jurisdic- 
` tion upon the whole case including questions 
which were decided against him, as it is he 
cannot proceed a step. He cannot appeal 
against the decree which is in his favour and 
there ig no provision of law allowing him to. 
appeal against part of a judgment. It would 
thus lie with his adversary to decide whether 
what was decided against the plaintiff should 
remain res judicata aginst him. I have thus, 
I think, reduced the argument, upon which 
the plaintiff relies in this case, to quite an 
evident absurdity. In all such cases, notably 
in this—the decision obiter of any question 
not necessary to the disposal of the suit is not 
a final’ decision. 


For these reasons and withont going into 
numerous other pots which have been raised 
and which have been very exhaustively and ably 
pressed by the learned counsel on both sides, 
it appears to me beyond all reasonable doubt 
that a decision of the kind in Ahmedbhoy’s 
case on the second question which their 
Lordships set themselves to consider could 
not be, within the meaning of section 11, a 
final decision of that question, then substantial- 
ly and materially in issue between the parties. 
Had it been and had the defendant in that 
suit been dissatisied with it and wished 
to: take it before the Privy Council, it 
is quite obvious that he would not have been 
in a position to do so.. For, on the first point, 
namely, that a son had no right to enforce 9 
partition against his father in his life-time, a 
point which was not likely to be further 
contested, the appeal would have-at once gone 
out. I believo the principle of this decision 
is supported by every English and Indian” 
case, With the single exception of one Calcutta 
case. And speaking. with the greatest respect 
to the learned Judges who tried that case, I 
‘cannot approve of or follow it. 

I must, therefore, hold that this question 
is not res judicata between the present parties 
‘to this suit. 

Mr. Inverarity, with the Hon. Mr. Setalvad 
for the Plaintiff. 

Mr. Ratkes, with Mr. Padshah, for Defend- 

ants Nos, 8—7. 


Mr. Lowndes, with the Hon. Mr. 
‘Strangman and Mr. Raikes, for defendants 
Nos. 1 and 2, f 
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Judgment.— (June 14, 1909). This 
is a suit for specific performance of a contract 
of sale of certain landed property, situated 
nb Mount Pleasant Road, Malabar hill, in 
the City of Bombay, the said contract 
being alleged to be contained in two 
letters of the 3lst Jannary 1907 and lst 
February 1907. 

On further steps towards the completion 
of that contract disputes arose, which ve- 
solved ` themselves finally (and for the 
purposes of this suit solely ), into a question 
of the. plaintiff's title. The defendants ob- 
jected that the plaintiff could not make a 
good title, and had not in fact made a 
good title, until he had obtained in a re- 
gular manner the concurrence of all his 
male issues Further that in spite of their, 
the defendants,’ reqnigitions in this behalf 
the plaintiff had not taken any steps to 
mak the title good in this essential particular, 
and had not complied with the defendants’ 
requisitions. A great deal of correspondence 
passed between the plaintiff and the de- 
fendants between January 1907 and 26th 
September 1907 on which date the plaintiff 
filed his plaint in this suit. In view of thé 
course this suit has taken, a most unfor- 
tunate and I fear ill-advised course, it be- 
comes material to “look closely into the 
terms of the original plaint. I need not 
particularize the various points which had 
arisen while the correspondence was going 
on farther then to say, that those which 
are now alone material, were that the 
plaintiff appears to have thought that the 
doubt cast upon the title by the defendants 
‘was removed in two -ways. First, he relied 
upon his own exclusive possession of tho 
property since 1870. Second, he contended 
that any claims which his issue might 
have on this or any other property in his 
hands, were res judicata by the decision in the 
suit of Oassumbhoy v. Ahmedbhoy (1), brought 
in 1884 and decided in 1887 in the Court 
of first instance, and again in 1889 by the 
Court of Appeal, Ahmedbhoy v. Oassumbhoy (2). 

In the original plaint filed on 26th Sep- 
tember 1907, the plaintiff proceeded against 
Bai Awabai alone. The plaintiff states 
therein, para. 4 “that he has from the first 
been anxious to complete the said sale without 
any delay but the defendant’s solicitors have 
from time to time raised various ‘questions 
as to the title of the plaintiff to the said 
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land, with the object as it appears tothe 
plaintiff of putting off the completion of the 

` baid sale. The plaintiff says that the various 
points raised by the defendant have been 
disposed of in the course of the correspond- 
ence which has taken placo between the 
plaintiff's and the defendants’ solicitors, and 
that the plaintiff has made out a good title 
to the said land free from all encumbrances 
and claims and that the defendant is liable 
to complete the said sale without further 
delay ” etc. 

In para 5 he goes onto say “the par- 
ticulars of the plaintiff’é title appear from 
the said correspondence and the plaintiff will 
rely thereon, and upon the fact that he and 
his predecessors-in-title bave been in 
possession of the whole of the said land 
since the year 1846 and that he himself 
has been in sol@ absolute and exclusive 
possession of the whole of the said land 
from the 27th June 1870.” In para. 6 he 
says hat having regard to the possession 
of himself and his predecessors-in-title as 
aforesaid the defandant was not entitled to 
make any requisitions on title. Then in 
para. 7 he goes on: “it appears from the 
said correspondence that the defendants’ 
chief objection to the plaintiff's title is 
based upon the contention that the plaintiff 
cannot dispose of the said property without 
the concurrence of the sons and grandsons 
of the plaintiff. The plaintiff says that 
none of his song or grandsons have any 
interest in or claim in respect of the said 
property, or any part thereof, and none of 
the plaintiff's sons or grandsons have made 
any claim in respect thereof, although pro- 
minent advertisements of the said intended 
sale were inserted in the local newspapers 
by the defendants’ solicitors, and the usual 
Battaki was beaten.” And in the prayers 
all that the plaintiff asks is that 
the defendant be ordered to complete, 
pay interest and costs and so forth. 
There is not a word about any de- 
claration affecting the sons and grandsons, 
nor is any hint given of making them 
parties. Now œ perusal of that plaint with 
all the correspondence which led up to it 
makes the relative positions of the real 
parties to the present litigation perfectly 
clear, at the date of its institution. The 
plaintiff's reliance upon his long exclusive 
possession, as absolving him from any 
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further obligation to answer defendant's 
requisitions ox title, evincés a surprising 
obtuseness to the most elementary principles 
of the Hindu law. It is difficultto under- 
stand bow any responsible lawyers could 
have been found to advise the plaintiff in view 
of the decision in Cassumbhoy v. Ahmedbhoy(1), 
that this circumstance could, assuming 
to be proved, suffice in itself to remove the 
doubt cast upon his title. I shall have 
occasion, I dare say, to make one or two 
more comments on the decision of that suit, 
as affecting the progress and result of the 
present litigation. But. I need now only 
point out tbat it ended in n decision that 
during the. life-time of the father Almed- 
bhoy, his sons could not, according to 
Khoja custom, enforce a partition of the 
family estate, even were that estate joint 
family, or joint ancestral family, estate. It 
is, therefore, perfectly obvious, that as far as it 
went it left the present question, namely, 
whether the property was or was not an- 
cestral, and, therefore, whether the sons and 
grandsons had or had not a vested interest 
in it, wholly untouched. And it follows as 
obviously that the possession of the father 
during his life-time could, in no sense, be 
adverse to his sons, or suffice in itself to 
give the father a complete title, should he 
desire, as in the present instance, he did 
desire to alienate any part of it. It is hardly 
less surprising to find, as the case develop- 
ed, that the plaintiff relied on the decision 
of the Appeal Court in that case, as making 
all claims of his male issue upon any part 
of his property res judicata. It is clear 
from the correspondence that Ahbmedbhoy 
was advised to adopt this attitude: so 
much so indeed that it has been said more 
than once in the course of this trial, that 
he did not believe he had anything at all 
to fear from his sons and grandsons. This 
view predominated so strongly at first, that 
in the plaint I am now considering they 
are not mentioned. Later as I shall pre- 
sently show more cautious counsels appear 
to have prevailed, but still involved in the 
most curious confusion of ideas as to what 
really are the essential points to be kept 
in view to the exclusion of all others 
in ‘deciding the really extremely simplo 
question in issue between Ahmedbhoy and 
the executors of Bai Awabai. Thus when 
the plaint came to be amended the sons and 
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‘gtandsons are made party defendants al- 
though the plaintiff still’ maintains that he 
.does’ not anticipate any resistance from them, 
chor seeks any relief against them. Still, 
-ee-magore cautela, I suppose he throws in a 
prayer} that “should they insist upon their 
vightsas ‘members of an undivided Hindu 
family,the Court will declare that they have no 
interest in the property which is the subject 
of this suit, 
“The point I wish to insist upon here 
‘is that when the plaint was filed, and so 
‘an end put to all further negotiations, the 
plaintiff contended and-no doubt believed 
that he had made a goed title. It was a 
there afterthought, and I cannot help saying 
8" most unfortunate afterthought, to join his 
inale issue, and so entangle the decision 
of what wasa clear cut and well defined 
igsue, with all sorts of other and wholly 
irrelevant considerations. "When the plaintiff 
brought the defendants into Court in Sep- 
tember 1907, all that was to be decided 
between them was whether the plaintiff had 
made’ out a good title, such a title as the 
Court would force upon an unwilling pur- 
chaser P If the suit had gone to trial on 
that footing it.could not, I think, have 
Occupied as many honrs as it has in fact 
occupied days. ‘The principles upon which 
Courts act in snch cases ae so simple, and 
on the whole so well settlsd that, an hour 
.or ‘two’s argument would have‘ exhausted 
the subject. :AJl the Court would have then 
Had to say (and I may add that notwith- 
standing what subsequently happened. all 
that the Court now has‘to say) would have 
been whether, in the state of facts known 
to “be existing“ whien the plaintiff filed his 
suit, he had’shown and madea title which 
the ‘Court ought to compel the defendants 
to take ? z 
'' The next step in the proceedings was 
this. Bai Awabai died in October 1907. Her 
éxecutors, as soon as they had, had time to 
look into her affairs, rescinded the contract, 
Oh solicitors’ letter of the 14th January 
What effect that act might have on their 
legal liabilities, will not, I think, need to be 
énquired into ‘at any” length. Doubtless it 
is ‘a question ‘which in’ some circumstances 
* gives rise to difficulty. In England the 
majority ofthe cases seem to look abit from 
the point of view of the vendor’ 8, not the 
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purchaser’s right to rescind—Hoy v. Smythtes 
(3). But, in my opinion, the point is not of 
any great importance in this case, where 
the issue is to be decided upon general 
principles commonly governing a vendor's 
right to force his title upon an unwilling 
purchaser. 

Next it appears that the plaintiff obtain- 
ed three Chamber orders of 27th January 
1908 and 3rd February 1908 allowing the 
plaint to be amended. I do not know how 
those orders came to be made, ‘as far as I 
can see the order allowing amendment was 
a Prothonotary’s order, and was probably 
ex parte and merely formal. But the result 
has been most unfortunate. On the 8th 
February the plaint was amended so as to 
bring the sons and grandsons of the plaintiff 
on the record as party defendants, and 
raise, as between ‘thêm, the question 
whether the property in suit was joint family 
preperty or self-acquired property. Any 
one with an elementary knowledge of Windu 
law, especially with the casé law of this 
Presidency on this subject, might have fore- 
seen what would happen. Not only that 
but it ought, I think, to have been pretty 
clear that the ‘result of this amendment 
would be to merge the’ issne between the 
plaintiff and the defendants, executors of Awa- 
bai deceased, in the much wider, more com- 
plicated and wholly different, issue, between 
plaintiff and his male issue. What has 
happeried P Instead ofa single suit between 
vendor and purchaser, hinging upon the 
question whether the former had made out 
a good title, the Court has two suits to 
decide which have hardly- anything in com- 
mon. It has to try the issue between vendor 
and purchaser, as it stood when the suit 
was filed, and it is further asked to try 
and decide ‘the issue whether this property 
is the self-acquired or ancestral property of 
the plaintiff. 
< If the amendment had been refused, as it 
certainly ought, in my opinion; to have been 
refused, this confusion, and consequent waste 
of time and money would have been avoid- 
ed. If, when after that amendment the 
trial begun here, the defendant-executors 
had objected on the ground of misjoinder 
and stated their position plainly to the 
Court. I have’ no doubt the trial would 
have been over ina couple ot days. But 

- (8) (1856) 22 Beay. 510: ‘ 
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(again I think most unfortunately) the de- 
fendant-executors and the male issue of the 
plaintiff were represented by the same 
counsel. The plaintiff was allowed to open 
his case, defendants raised issues, and no 
exception whatever was taken to the array 
or the line of attack. The course of the 
case was from the first unusual and difficult 
to follow. An enormous mass of matter 
taken bodily out of the former suit of 1884 
was by consent offered as evidence. While 
all this was being done I confess that I 
was unable to get a clear view of what 
both sides were aiming at. That is almost 
inevitable on the Original Side of this Court, 
when huge cases of this sort are brought 
up for trial. Pleadings are read through 
at high speed, a great number of issues are 
framed, and the Court has to pick its way 
by degrees as thé case unfolds to what are 
the essential questions ; and to discard sup- 
perfluous and irrelevant matter. Ahmedhoy’s 
exayination, relieved by constant references 
to what had happenedand what had been 
said in the previous anit, went onfor days, 
while the Qourt was groping about for 
clues to what all this might really mean. 
The long searching cross-examination of 
Ahmedbhoy conducted by counsel for both 
the executors and the male issue appeared 
to be almost exclusively directed to establish- 
ing the rights of the latter. It was only 
by degrees that the Court realized the 
true state of affairs. As soon as I did, I 
at once pointed ont to counsel for Ahmed- 
bhoy that it looked as though there had 
been a misjoinder of parties and causes of 
action, as though this litigation had taken 
a hopelessly wrong turn, and if persisted 
in in that direction must inevitably prove, 
as to the greater part of what was being 
laid before the Court, wholly in- 
fructuons. The Court suggested that the 
plaintiff should abandon his claim against 
the executors and proceed, if he could, 
against his male issue, or leave them out 
altogether and keep to the narrow issue 
between himself and the executors. But 
counsel refused to adopt any suggestion 
of the kind. The usual arguments were 
pressed upon me, My view might be wrong. 
The Court of Appeal mighttake a different 
view. In any case the parties meant to go 
to the Privy Oouncil, and, therefore, the 
Court was bound to provide their Lordships 
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there with the amplest materials upon which 
to rest a final judgment. Last it was said 
that by the time the Court had got a clear 
sight of what in its opinion was the only 
question to be answered, little evidence 
remained to be. taken and the Court was 
earnestly requested to take what remained, 
so that whatever its own decision might 
be the superior tribunals might not be ablo 
to say that the record was too imperfect 
to allow them to deal with any or all 
matters, which in their opinion, if not in 
the opinion of this Court, were properly 
in controversy. Ib is true that by this time 
the case was coming to an end, and con- 
sidering the time that had already been spent 
in tracing the sources of Ahmedbhoy’s income, 
considering too that rightly or wrongly 
counsel for the executors joined with counsel 
for plaintiff in soliciting the Court tocompleto 
the record, a day or two more or less did 
not seem to matter very much. Sol con- 
sented to let ‘the plaintiff finish bis two 
cases together. Notthat I wag mueh im- 
pressed by the argument that my view 
upon the true nature, and proper principle 
of deciding this suit, might be wrong, and 
that if it were the Courts above might wish 
to be in a position to decide the further 
and immeasurably larger question between 
Ahmedbhoy and his sons. But there were 
jast two points upon which I felt through- 
out the tedious enquiry into the history of 
the family fortunes, it was just possible 
that clearing up some at least of that 
mass of involved transanctions might con- 
tribute to a correct answer to the question 
between Ahmedbhoy and the executors. These 
two points were: (1) Whether irrespective 
of the character of the whole of Ahmedbhoy’s 
property, the deeds and accounts of this 
particular property standing alone might 
not suffice to make out Ahmedbhoy's title 
to it? (2) Whether even if this and all 
the vest of Ahmedbhoy’s property were joint 
family property he might not have a good 


‘title to dispose of any part of it, without 


the concurrence of the other members of the 
family ? I thought perhaps the elaborate 
and on the whole illogical investigation made 
by counsel on both sides, might throw some 
light on these points and if it did, it might” 
after all turn out to have some value. And 
it was not really till counsel for the exe- 
cutors openedin a few words for them, 
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before addressing himself to the case of 
the male. issue, that it became clearer ever 
to my mind, how utterly this trial had gone 
astray in its earlier stages. This conviction 
was confirmed as soon as Mr. Lowndes came 
in. to sum up forthe executors. Up to that 
time he had taken no part in the trial 
leaving his clients’ case, with that of the 
fons and grandsons in the hands of his 
learned senior. Had these interests been in 
separate hands, had Mr. Lowndes been re- 
tained alone for the executors I feel sure 
that what was made so unmistakably clear at 
the end, would have been madeas clear at the 
beginning of the case, and, so the Court and 
all.concerned would have been saved a great 
deal of valuable time. $ 

The plaintiff's position upon this point is, 
as I understood his learned counsel when 
he. finally addressed the Court, this. We 
say we had a good title. We showed a good 
title. The only real doubt upon it was 
whether the property belonged to us, or to us 
and A.B. C. Now how could we possibly clear 
that doubt without suing A. B. C. and gett- 
ing the Court’s decision P And what botter 
or -more reasonable course could we have 
taken than joining A.B. O. with our pur- 
chasers, and so making the title clear by 
a decision between all of us which would 
bind the only people who had any right 
Gf they had any right which of course we 
dony) to dispute our title ? K 

That reasoning seemed to me so plainly 
wrong, so staringly opposed to the principles 
which govern this branch of the law that 
I felt and still feel some doubt whether it 
was ‘seriously ,meant. It is true that it 
gains some faint, and, I think, wholly fal- 
lacious colour from a comparatively modern 
innovation, a legislative innovation, in Eng- 
land. Certain acts of a very special character 
provide in that country for joining parties 
who have registered claims against a pro- 
perty to be sold, in a suit between vendor 
and purchaser. And it does appear that 
those special Acts contemplate in special 
circumstances a departure from the perfectly 
well-established rule that in suits for specific 
performance between vendor and purchaser, 
third parties cannot be brought in. Upon 
-what principle this is done, I have not been 
able to satisfy myself. The old principle. 
is plain and, intelligible.. It may, however, 
be conjectured, though this ig a very difi- 
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dent conjecture, that where within the scope 
and operation of these Acts, there iso 
formal registry of rights, and whereupon 
an intended sale it is found that adverse 
rights have been registered against the pro- 
perty, the ascertainment of those rights, as 
well as their legal effect upon the title in 
dispute might be promptly and definitely 
ascertained. It is, to say the least of it, 
possible that they might be as quickly and 
certainly proved or disproved, by deed or 
short parol, as any other point disputed upon 
the requisition on title, and ordinarily re- 
ferred for enquiry after decree for specific 
performance. However that may be, in 
the first place wehave no acts of the kind 
in this country, and in the next place it 
is I apprehend as certian as anything can bo, 
that no such question as that which arises. 
upon an assertion that a hage fortune dating 
back to an origin a century old, is self- 
acquired or not self-acquired, could ever 
arise or be dealt with in that summary 
way in England. Assertions of that kind 
are peculiar (as to the line of investigation 
and proof) to this country and the adminis- 
tration of the Hindu law. Nothing of the 
kind is known in England. Nothing of the 
kind has ever entered into the headsof the 
Judges or Lawgivers of that conntry. No 
analogy drawn from the comparatively simple 
and easily resolved disputes about registered 
titles or claims in Hngland could be any- 
thing but misleading when sought to be 
transferred to such a state of facts as that 
with which this Court is now confronted. 
While I do not suppose any competent 
person is at all likely to dispute that, I 
think that mutatis mutandis, when a Oourt 
in this country is asked to decree specific 
performance, it will have recourse for guid- 
ance tothe principles which have always 
found acceptance in like circumstances in 
the English Courts. It is only when the 
principles come to be applied, when wo 
have to analyze and fix degrees of doubt- 
fulness, influencing the Court’s discretion 
in forcing titles of that questionable kind 
upon purchasers, thatthe infinitely greater 
complexity of certain sets of facts, which 
would have to. be gone into, proved, and 
appreciated, as well as the much _ greater 
uncertainty of the law, even when the facts 
are capable of being ascertained, which 
governs them, in this country contrast 
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strikingly and a little discouragingly, with 
the corresponding elements of difficulty in 
applying the same principles to particular 
cases, in England. 

Now as far as the English Courts are 
concerned, although there has been a con- 
siderable divergence of opinion upon minor 
points, the fundamental principles upon 
which this branch of the law rests, appear to 
me to be fairly clear and firmly established. 
Probably no better summary of the whole 
question can be found than in Chapter XVIII 
of Fry on Specific Performance upon which 
counsel for the execators and the plaintiff 
have almost exclusively drawn for their 
arguments. The first and widest principle 
stated in the most general terms is that 
where tho vendor of land sues the pur- 
chaser for specifiq performance of the con- 
tract, the defendant is entitled to have the 
action dismissed, if it appear that the plain- 
tiff cannot make out a good title to the 
land* Now, of course, what is and what is 
not a good title- is precisely the point to 
be found in cases of this kind; also there 
may be differences owing to differences of 
procedure in England to which there is no 
equivalent in this country, in the method 
of deciding between the parties to such a 
dispute, what is a good title. And as I 
have said that I do not propose if 1 can 
help it to deviate a hair’s breadth from 
the principles of the English Courts in 
dealing with matters of this kind, I shall 
have to examine one or two at least of 
the English cases, which may seem to 
suggest doubts and difficulties in the way 
I understand and apply those principles. 
Baskcomb v. Phillips (4) decided that where 
the defect of title had not beon put pro- 
minently forward but only appeared at the 
trial, the Court refused to grant specific 
performance. I note the case becanse from 
the reference it might be thonght an indirect 
authority for the plaintiff's contention here, 
that any doubt thrown upon the title ought 
properly to be cleared up at the trial, and 
that in order to do so the party whose 
clnim, occasioned the doubt ought to be 
joined. For part of the plaintifi’s argu- 
mont was that the principle of all the 
English cases, so far as it bears on this 
point, is that specific performance is refused 


in England where a third pariy has a 
(4) (1860) 29 L. J. Oh. 380, ‘ 


INDIAN .OASES. 


AHMEDBHOY MABIBBHOY V, SIR DINSHAW PETIT ` 


133 


prima facie claim, because decreeing it in 
those circumstances would not bind that 
third party and would still leave ihe 
purchaser exposed to a law suit. There 
fore, it was said the proper | course is to 
join the third person and settle his. claim 
along with all other disputes arising Do- 
tween vendor and purchaser upon tho ro- 
quisitions ete. Now as I have anid if that 
argument had not been strenuously pressed 
upon the Court by the senior counsel at 
this bar, I should hardly have thought it 
merited notice. But asit was I must bo 
careful to be sure, that what seemsto-mc 
so’ obvidus and incontrovertible, but what 
evidently did not appear to Mr. Inverarity 
to bo anything of the kind really is so. 
And no doubt the procedure followed in 
England introduces somo slight confusion. 
Now in Baskcomb v. Phillips (4), what hap- 
pened was that the defendants rofuscd to 
take up the lease because he found thai 
the plaiatiff had misrepresented material 
facts, such as that the water supply was 
constant, the fernery completed, the stables 
drained, and so on, none of which were 
true. -Then there was a reference referred 
to inthe judgment of the Master of thc 
Rolls asa trial. At least that is what 1 
gather from the report. The plaintiff was 
interrogated and his replies disclosed quite 
a new dofect of title. The defendant had 
not known of that when he repudiated 
the lease. Still as it was a substantial 
defect, tho Master of the Rolls refused to 
force the title on the defendant although 
most of the objections ‘he-had raised wero 
purely frivolous. : I also observe that the 
Master of the Rolls in giving judgment laid 
great stress on the fact that the dispute 
had been going on from March to Decem- 
ber and that the plaintiff even then was 
not in a position to give the defendant 
possession anda good title. As the dofond- 
ant bad entered into the contract on tho 
understanding that he was to havo carly 
possession, this fact alone appearod to tho 
Master sufficient warrant for refusing specific 
performance. And remembering thad grant- 
ing specific performance is always within 
the Coart’s- discretion, this consideration 
must, inall cases, be weighty, did the pur- 
chaser buy with the object of getting pro- 
sent possession ? If he did, and if owing 
to n defect of title the vendor cannot give 
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him present possession or anything like it, 
if he must be kept ont for four or five 
years at least, would any Court force such a 
bargain on him P 
I here note a sentence in Fry which no 
doubt helped to ground plaintiff's argu- 
ment. “ Though every title must in itself 
be either good or bad, there must be many 
titles which the Court cannot pronounce 
with certainty to belong to either of these 
categories in the absence of the parties 
interested in supporting both alternatives, 
and without having heard the evidence 
they might have to produce, and the argu- 
ments they might be able to urge; and it 
is inthe absence of these parties that the 
question is generally Agitated i in proceedings 
for specific performance”. The words “ the 
question is generally agitated” appear on 
the face of them toimply that this is not 
and need not always bo the case. Bo that 
the plaintiff might contend that as in the 
present trial those parties have been present, 
and all that they have to say has been 
heard the Court cannot avail itself of the 
eommon reasoning in support of the latitude 
allowed to Courts in England to refuse 
specifie performance not because a title is 
bad but because it is doubtful. I shall 
have to say something more abont that 
later, Here it is sufficient to say thatI am 
obliged to conclude that the qualified form 
of Fry's expression is due to the special 
legislation I have already mentioned. For 
cases falling within it are tried ona fall 
array of all concerned including the objec- 
tors to the plaintiff’s title. I must suppose 
that the sentence is really so limited, be- 
cause I have not been able to find a single 
case in the English Courts (not falling 
within the scope of those Acts) in which the 
person, whose claim threw a doubt on the 
plaintiff's title, was made a party to the 
suit between the plaintiff-vendor and the 
defendant-vendee for specific performauce. 
In re the Trustees of Hollis’ Hospital (5) is no 
exception ; rather the veverse. There, it is 
true, that the person claiming adversely to 
the vendor was a party tothe suit. But 
that was in his capacity as one of the 
trustees who were the vendors. in his 
* private capacity, as tlaiming adversely to 
“the trustees’ right to sell, he refused to 
(8) (1899) 2 Oh. 540; 81 L. T. 90,47 W. R. 601; 
68 L. J. Oh. 873. 
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plead or be bound by the decision. Now 
in such a case had any English Judge 
thought for a moment that it was proper 
to drag in a third party, make him a party 
to the suit for specific performance, and try 
out the questions in issue between him and 
the vendor, this is the case in which it 
would have been done. For the only ob- 
jector was, in fact, in another capacity be- 
fore the Court, the Court held a very strong 
opinion against the validity of his claim, 
yet it would not join him, (thongh that 
elaim rested entirely on the decision ofa 
point of law and would not as far as I can 
see have involved taking evidence) and so 
after deciding upon that claim as between 
him and the trustees, declare the title good. 
On the contrary, notwithstanding its opinion 
that the objector had no legal claim at all, 
none, that isto say, that®the Court would 
be at all likely to affirm, what did the 
Court do? It refused to decree specific 
performance, for the sole reason that doing 
so would expose the purchaser to a suit 
at the instance of the objector. In other 
words the Court although it did virtually 
know all the facts which were material, 
and although it inclined to hold that the 
title was, or could be made good against 
the objector, held that it was a doubtful 
title as between vendor and purchaser, 
because this outstanding dispute could not 
be settled in that litrgation, and remaining 
unsettled would or might exposo the pur- 
chaser to immediate further litigation. I 
think that is about as strong a case as 
could be put against the plaintifi’s argu- 
ment that where the doubtfulness of the 
title depends upon the settlement of a 
bona fide claim, however shadowy, brought 
by a third person against the vendor, the 
Court is at liberty in a suit for specific 
performance to bring in that third party, 
and try his case, along withthe case of the 
vendor and the vendee. The former of these 
two cases has obviously nothing to do with 
the latter. Itis in no sense the same cause of 
action, nor are the legal interests involved 
in any sense the same. (Cf. Duckumsey Ookerda 
v. Fazulla Cassumbhoy (6). I hope I am mak- 
ing it clear thronghout all this part of my 
judgment that my observations apply to the 
stale of affairs existing atthe time the suit 
was filed, and not to the state of affnirs 
(6) 5B. 7, 
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which did exist, though in my opinion, it 
never ought to have existed when the trial 
was over, I wish to clear the ground in 
this way to a right understanding of what 


I believe to be the only real issue in this: 


suit. Doing so involves a consideration of 
arguments ‘which were addressed to the 
Court atthe close of the trial, but which I 
do not think would have been used had 
the amendment of the plaint not been 
allowed, and as a result had the. litiga- 
tion not been deflected into totally wrong 
channels, 

Coming back now from what has been 
rather in the nature of a digression, to the 
simple question, was this a good title which 
the Court would enforce upon an unwilling 
purchaser when the suit was filed and ne- 
gotiations broken off, let us first consider 
the basic principle, of the English law on this 
subject. 

The old practice of the Court of Chancery, 
says Fry, in all cases of dispute as to the 
title ®f the estate sold was to decide either 
for or against the validity of the title, and 
either to compel the purchaser to lake it 
as good or to dismiss the bill, on the score 
of its being bad. .This rule follows the 
logical process of dichotomy ; a thing is good 
or not good and so on. Bat the rigorous 
application of rules of logic has never been 
found possible in the administration of law. 
There are too many practical variations, and 
numerous cases under this head must always 
arise, in which it is virtually: impossible 
for a Judge to say that a title is positively 
good or positively bad. Just as in practice, 
although the English law has refused to 
adopt the exception in criminal trials there 
constantly occur cases in which while a jury 
is loath to say that a man is positively 
proved tobe guilty, the same jury would 
find still more difficulty in saying positively 
that the man was not guilty. The English 
Jaw surmounts this difficulty by the dootrine 
that where there isa doubt the prisoner 
is to have the benefit of it; so that not 
guilty often means no more than that the 
Jury entertains a reasonable doubt on the 
evidence for the prosecution, whether the 
offence is brought home. The not proven 
vordict of Scotland is really far more logical 
anl corresponds in the criminal law ex- 
actly with the “doubtful title” _ recognized 
by the English Courts sinco Murlow v. 
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Smith (7) which has frequently since that 
time been made the object of attack on the 
ground of its illogicality. 

Still the doctrine stands. 
that it ought to stand. It is as plain that 
it ought not to stand if the plaintiff's 
argument in this case is sound” For if it 
were open to Courts wherever a title is 
impugned, -not for any defect in the deeds, 
but by reason of a third party claim in- 
volving the taking of evidence, and a sepa- 
rate, often an extremely complicated, trial 
to bring that party on the record and try 
that claim along with the other, there 
never could have been any room for the 
doctrine of doubtful titles, which has become 
firmly established and is indisputably a part 
ofthe law of England. If every possible doubt 
thrown upon the title might be tried out and 
resolved in the same suit, if that is to say 
where there were a dozen persons having a 
dozen distinct claims to a property, thirteen 
suits (including that for specific performance) 
might all be tried together, in the end it 
would beright to say that the Court could not 
feel any donbt at all, and that it wonld be in 
a position and logically bound to declare that 
the title was either good or bad. But 
such a procedure is wholly unknown to our 
system of law, and would directly conflict 
with the principles upon which Courts have 
always gone in the exercise of their disero- 
tionary power to force a title upon an unwill- 
ing purchaser. 

Allowing a class of titles to be doubtful in 
the sense that the Courts of Equity would not 
force them on an unwilling purchaser, startod 
with Marlow v. Smith (7) and was settled 
by Nhapland v. Smith (before Lord Thurlow), 
Lord Eldon did not approve of the rule but 
followed it, although he allowed himself to 
bewail the mischief he thought it occasioned. 
In spite of the doubts thus expressed by that 
great Judge the rule stood, and received tho 
sanction of thé House of Lords in Parker v. 
Tootal (8). 

Now before going further, this is I think 
the place to limit and . define, the scope and 
incidence of my remarks upon the principles 
which I feel I ought to follow, and my reasons 
for the conclusion to which I shall come. 

“Indetermining whether a title is so donbtful 
that a Court of Equity will not force it npon 
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a purchaser, my first proposition is that the 
ground of that determination must be the 


state of facts existing at the time the suit was. 


brought. I entirely dissent from the proposition 
that the Court ought to, or for that matter 
has the power to join parties who have 
separate adverse claims of their own after 
suit filed by the vendor against the vendee, 
and then start a trial of all that may be at 
issue between thosa third parties and the 
vendor, matters in which the vendee can have 
no interest, about which he knows nothing, 
and keep him dangling at the wheels of that 
litigation may be for years, so that at the end 
the Court may or may not be ina position to 
say that the result justifies it in forcing the 
title on him. 

I say confidently that that ought not to 
be done, that it never has been done (except- 
ing the procedure under special Acts) in 
England, that it never has been done in India, 
and that it is altogether contrary to the 
usually accepted principles of all litigation. 
And it follows that I am to dispose of this 
question as though the male issue had never 
been joined and as thongh no evidence had 
been gone into between them and the plaintiff, 
with the object of showing not only that this 
property, but all the rest of the property in 
tho plaintiff's hands was joint family or joint 
ancestral family property,in which the said 
male issue had vested interests. 

Considering, said Mr. Inverarity, that the 
only real doubt thrown upon this title is 
whether the vendor owned the property 
exclusively or in co-parcenary with his male 
issue, how is it possible for the Court to 
resolve that doubt without joining the male 
issue, and ascertaining what the true natare 
of the property, as between them and the 
plaintiff is P That argument appears to me 
to put an end to the plaintiff's case. If the 
title really is so doubtful, that no Court could 
say whether it was good or bad withont 
undertaking a suit between all the members 
of an alleged joint Hindu family, and tracing 
back the source, as well as the developments, 
by way of accretions of the family wealth 
over more than acentury, it seems to follow 
that the Court having no right or power, as I 
believe, to undertake any suit of the kind as 
part of this suit, would be compelled to adopt 

e Mr. Inverarity’s own alternative and say at 
enco. “At the time you profess to havo shown 
8nd made your title, this great doubt hung 
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over it.” It is a doubt which no Judge in the 
world could presume to resolve upon such 
facts as were available tothe vendor and the 
purchaser on the mere reyuisitions of title, 
and so the title is not so plainly good that 
any Court of Equity would force it on a 
purchaser, It is also quite plain from the 
course of the correspondence, and from what 
has occasionally been let-fall here for the 
plaintiff, that that was his opinion, when he 
filed the suit. I mean that his opinion was 
that no question of this extremely complicated 
kind could fairly be raised. He believed that 
his male issue were already concluded for 
two reasons, by adverse possession, and by 
res judicata, If they really were, then his suit 
for specific performance would have been in 
order, and as far as I can see must have 
succeeded. Having thus blundered into it, 
relying upon very treacherous ground which 
soon began to give way “beneath him, the 
plaintiff bethought him of fortifying his 
position and correcting his mistakes by the 
‘extraordinary advice of gutting the hole 
huge question, latent no donbt for many years 
but none-the-less alive and really in issue 
between him and his descendants, decided as 
ancillary to this suit for specific performance. 
I told plaintiff more than once in the course 
of the trial that my own mind was perfectly 
clear on this point ; I had not the least doubt 
that he was ill-advised and following a course 
that would end in a useless impasse. Nothing 
that was said for him by his learned and 
eminent counsel at the conclusion of the case, 
has shaken my conviction in the slightest 
degree. Rather, when I analyse the argu 
ments that were used for that purpose they all 
tend to confirm my opinion. And I shall, 
therefore, now proceed to try the case as I 
think it ought to have been tried from the 
commencement as a case between the plaintiff 
and the executors, on such facts as were 
available when the suit was filed and might 
properly have been laid before the Court on 
the trial of that suit. 

Now what were the facts when the negotia- 
tions ended P There had been a suit in the 
year 1884 between ane of the sons of the 
plaintiff and his father the plaintiff. In that 
suit Cassum, the son, claimed that all his 
father’s property was joint family property 
liable to partition. All that the Court of 
Appeal (where the suit ended) decided was 
that according to Khoja law (or custom) 8 
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son could not enforce partition by snit 
against his father. What followed was, in 
my judgment, merely obiter. The plaintiff 
relied on that. He thought it was res judicata. 
He thought that the Appeal Court had decided 
that his property was self-acquired. I held in 
an interlocutory judgment upon the preli- 
minary issue of res judicata, that this was not 
s0. I see no reason whatever to doubt the 
correctness of that ruling. Nothing was res 
judicata in that suit but the right of the sons 
to enforce a partition against their father 
during his life-time. And the implication 
certainly.is that there was at least a possibility 
of their being able to claim a partition between 
themselves after their father’s death. All that 
the public could know from that suit was that 
the ‘sons claimed that the whole of Ahmed- 
bhoy's property was joint family property. 
That, as the resultgof a suit contained in @ 
judgment of the Court, was common property. 
It was enough to put any cautious purchaser 
onenquiry. I repeat that if the concluding part 
of thé Appeal Court's judgment does constitute 
a res judicata as to the nature of Ahmedbhoy’s 
property then the plaintiff would succeed. If 
not we may leave that judgment aside alto- 
gether, as having no greater bearing on the 
present snit than I have ascribed to it, namely 
raising a well-founded doubt in the minds of 
the public gonerally as to Abmedbhoy’s 
unqualified right to dispose of the whole or 
any part of his property. 

Then there was the allegationof undisturbed 
exclusive possession since 1870. The plaintiff 
strongly relied on that also. But in view of the’ 
decision in Oassumbhoy v. Ahmedbhoy(1)and the 
general principles of the Hindu law governing 
the reciprocal rights and liabilities of members 
of joint family—principles I may add of which 
tho application to Khojasis further complicated 
and obscured. by the uncertainty still existing as 
to the precise extent to which that community 
is governed by Hindu law, and how far where 
itis the rules of Hindu law- may not be 
modified by Khoja custom-—it is only too plain 
that the plaintiff was here propping himself 
on a very broken reed indeed. 

Further it is proved that the plaintiff tried 
to get his sons to renounce in writing all 
claims to this property. One of thom was sent 
to the defendant’s solicitors to admit that 
neither he nor any of the male issue had any. 
interest whatever in it. But he refused to 
make any such admission, and the result of 


CASES. 137 


the interview must have been to convince the 
solicitor that in the interests of his client, 
the intending purchaser, it was indispensable 
that this point should be cleared. 

Now if at this stage of the negotiations the 
plaintiff had frankly said, “Your doubts are 
natural but they are quite groundless, I will, 
if you wish it, bring o suit against my male 
issue, and 1 will guarantee you against any 
loss, in consequence of that suit, so certain am 
I of my rights over this property,” tho position 
might have been different. I am not myself 
sure what view a Ceurt might then have 
taken of the plaintiff's right to have specific 
performance, had the defendant then resiled. 

But the plaintiff did nothing of the kind. 
He first makes time an essence of the contract 
and he then becomes very peremptory, and 
insists upon the defendant completing. He 
declares that the objection to title is utterly 
frivolous; bu the does not take any step at all 
to remove it. He comes at once into Court, 
alleging that he has made a good title. As 
to any distinction which there may be betwecn 
showing and making a good title—Of. Parr v. 
Lovegrove (9)—all I need say is that nothing, 
in my opinion, turns on it in this case. I am 
only concerned to see whether at the time tle 
negotiations were broken off the plaintiff had 
shown or made (it does not much matter 
which) a good title, or wasin a position— 
limiting the controversy to himself and his 
vendee—to do so. 

That being the real position, as I understand 
it, I will proceed to discusg the law governing 
the rights ofthe parties to it. 

` Now where the question is whether a title 
is good enough to be forced on a purchaser 
it has offen been said that there is no room 
for any doubt, that pretending a donbb is 
logically absurd and practically injurious. 
Every Court ought to know whether n title 
js good or bad. But we must remember that 
these confident assertions are made in England 
by English lawyers, with reference to 
conditions, anda systematized legal system, 
to which this country cansupply no counterpart. 
Probably those who maintain in England that 
as soon as a title is laid before a Judge ho 
ought to know, as a Judge must know, whether 
it is good or bad, speak primarily with 
reference to legal interpretation, and that only. 
I do not suppose that they contemplate cases 
in which aclaim might conceivably be bronght 

(9) (1857) 4 Drewry 170. 
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against the title, to settle which would 
necessitate a long trial betweon third parties 
and the taking ofan onormous amount of evi- 
dence, upon questions of fact. Of course, they 
might in England even contemplato as "meh 
as that, and yet say that a Judge ought to 
be able to say, merely on the requisitions and 
answers, and such farther enquiry as is made 
on the reference, whether there was any 
possibility of such a claim being successful. 
Circumstances are so widely different in 
England and in India, that no such instance 
as a dispute between members of a Hindu 
family about the nature of the family fands, 
their mode of acquisition, and their first 
origin could ever have entered the head, or 
tonched the imagination of an English 
lawyer. 

Quoting again from Fry on this point. “It 
must bo remembered that a judgment of the 
Court in such an action is tn personam and not 
in rem; that it binds only those who are 
parties to tho action, and those claiming 
through them, and in no way decides the 
question in issue as against the rest of the 
world.” Upon this Mr. Inverarity, as I before 
pointed out, argued that in the present case, 
the judgment would in effect beim rem, as 
every one who had any interest in the pro- 
perty had been made party to the suit. But if 
that had beon contemplated as possible in 
England, Fry would not have laid down this 
line of reasoning. He would have said at once 
that it was bad, for that the difficulty could 
and ought to be removed in every case by 
bringing the objectors on the record, and 
trying all the suit together. (Of. remarka of 
Jessel, M. R., in Osborne to Rowlett, (10). It is 
not easy to gather from the report what the 
learned Master of the Rolls had, in mind 
when he referred regretfully to the “old rule” 
as being sounder law in the interests and 
for safeguarding of purchasers; or -what his 
exact meaning was in referring to Alexander 
v. Mills (11) with approval, while pointing 
out that decisions of this kind did not tech- 
nically bind any one not a party to the suit, 
and, therefore, would not prevent the purchaser 
being exposed to further litigation. Probably 
the parties he had in mind were parties who 
might have objected on the same grounds, 

a that is, on the construction of the deeds, or 
etheir legal effect. But what would have been 


(10) 1880) 18 Oh. D. 774. 
(11) (1870) L. R 6 Ch. p. 124. 
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said toaclaim which is in effect this. The 
vendor is not sole owner of the property. I 
am a co-owner; the fact cannot possibly be 
proved by any deed. It will have to be proved 
by an enquiry into the history of the family, 
and the conduct of its businesses, varying in 
kinds, carried on under different names, for 
more than a century in all. It will have to 
be proved by an exhaustive examination of 
hundreds of account books, anda multitude 
of collateral facts, of which little direct 
evidence now survives; and when all the 
facts are found, the legal effect to be given to 
them will depend upon a branch of the law 
which is still extremely unsettled, and in 
which very often apparently conflicting 
decisions are being constantly given. That is 
a kind of difficulty which I am quite certain 
never presented itself to any of the great 
English Judges who have þuilt up this part 
of the English law. Turning to Alexander v. 
Mills (11), James, L.J., says : “ We do not say 
that there may not be cases in which a question 
of law may be considered so doubtful tat a 
Court would not on its own view compel a 
purchaser to take a title; still as a general” 
and almost universal rule the Court is bound 
as much between vendor and purchaser, as 
in every other case, to ascertain and determine 
as it best may, what the law is, and to take 
that to be the law which it has so ascertained 
and determined, The exceptions to this will 
probably be found to consist, not in pure 
questions of legal principle but in cases 
where the difficulty and doubt arise, in ascer- 
taining the true construction and legal 
operation of some ill expressed and inartificial 
instrument.” This is the dictum to which 
Jessel, M. R., refers with complete approval. 
It serves to illustrate the distinction which I 
feel so strongly. Where the only doubt to be 
resolved isa doubt about the law (implying 
that all the facts are known) I agree that 
the Court ought to decide whether the title 
is good or bad in Jaw. But observe, the Court 
has in view acasestrictly limited to the vendor 
and purchaser; between them the duty of the 
Court, as in all other cases is clear, it must 
decide what is in controversy. But that is 
a different thing from sayiug ‘that ib” can 
predict with certainty what will be the end 
of another litigation; also a very different 
thing from saying that it ought itself to take 
up that litigation, link it with the 
litigation between vendor and purchaser and 
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then decide the two together. | 
. Fry continues “If therefore there be any 
reasonable chance that some third person 
may raise a question against the owner of 
the estate after the completion of the contract, 
the Court may consider this to be a circum- 
stance which renders the bargain a 
hard one for the purchaser, and one, 
which in the exercise of its discretion, it 
will not compel him to execute.” And again, 
concluding this part of the discussion. “ The 
Court, when fully informed, must know 
whether a title be good or bad ; when par- 
tially informed it often may and ought to 
doubt.” On thia I pause. Of course the 
plaintiff's argument is that the Court is 
-now fully informed, and, therefore, must 
know whether the title is good or bad. That 
is all very well; but I am not to be drawn 
off the proper line®f this litigation, by the 
unfortunate circumstance, that wrong parties 
were joined, and that what was originally 
and aught to have been kept a suit for 
specific performance, has developed into a 
suit for a declaration between Ahmedbhoy 
and his male issue, that the latter have 
no interest in this property. The real 
question is, in applying 
whether when the suit was filed-and if 
after being filed it had been kept within 
its proper bounds the Court could or 
would have been fully informed, whether 
it would not and ought not to have felt a 
doubt? Let me now following Fry consider 
what the amount of doubt is which should 
justify a Court of Equity in refusing to decree 
specific performance. One mode of measur- 
ing the doubt has been by applying the 
question whether it is sucha title as that 
the Judge himself would lend his own money 
upon it. Lord Eldon said in Jervotse v. 
Duke of Northumberland (12) : “The Court 
has almost gone the length of saying that 
unless it is so confident that if it had 
£95,000 to lay out on such an occasion, it 
would not hesitate to trust its own money 
on the title, it would not compel a pur- 
chaser to take it.” Now we know that Lord 
Eldon viewed the class of doubtful titles 
with considerable disapproval. And here no 
doubt he expresses that disapproval in what 
is meant to be an extreme case. But I 
confess I do not see that it is an extreme 
case at all. On the assumption that Judges 
.(12) (1820) 1 J, and W. 669 at p. 589. 
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ought to know the law, that they must 
know whether a title is good or bad what 
extravegance is there in requiring that a 
Judge who is so confident as to force the 
title on a reluctant purchaser, should be 
willing to invest all his own money in it P 
Ex hypothesi he is certain that it is a 
good title; therefore, there is no risk 
at all. The title must be good or bad; 
the Judge knows itis good; let him stake 
his own money on his conviction. That 
seems to mea perfectly fair test; though I 
fancy that were it practically insisted upon, 
we should find judicial language suddenly 
modified, and a much stronger inclination in 
favour of doubtful titles characterizing 
judicial minds. 

What a Judge forces upon a purchaser as 
good, he ought to be willing to take him- 
self as ‘good. And those Judges who have 
held the loftiest language aboutthe absurdity 
and impropriety of other Judges giving effect 
to judicial doubts about the invulnerability 
of a title, might conceivably shrink from 
accepting the personal test. In England 
the questions of law which Judges are called 
upon to decide before decreeing specific per- 
formance, are comparatively simple; most 
of themare or ought to be referable to well- 
settled principles. In other words the law 
is clear, it is well-known, and there is ro- 
latively little diffculty in applying it. Even 
so, as the case lawon this subject shows, 
there have been endless differences of opi- 
nion. One Judge has held a title bad, and 
another Judge has held the same title good. 
These have been Judges of the greatest 
emirence, an eminence to which no Judge 
of an Indian Court can think of aspiring. 
Yet’ one or the other of these great Judges 
did not know the law ; and if he had staked 
his £95,000 onthe title he would have lost 
it. After such an experience itis unlikely 
that he would ever have declared a title 
good again. In India the position is al- 
together different, especially where the vexed 
question turns upon applying the principles, 
such as they are or can be said to be settled, 
of the Hindu law, and applying them too 
to a set of facts, which for mass and intricacy 
have hardly a parallel in English Courts. 
It is not too much to say that no Judge 
in India, confronted with a claim by sons 
to vested interests in the large accumula- 
tions of a Hindu merchant, when the famiky 
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history goes back over a hundred years, would 
care to risk a sixpence, let alono £95,000 
on his decision (after trial) both upon the 
facts and the law being certainly correct. 
‘And before such a trial, how can he really 
have any sach opinion at all P How is he 
to decide whether property is self-acquired 
or ancestral? Let us remember all that is 
jmplied in this claim. Tho law itself really 
does not present much difficulty ; although 
thore are points upon which the law still 
YVacillates. But taking it to be the law that 
where there has been a nucleus, of ancestral 
property, all accretions, referable to that nu- 
cleus and not consistently kept separate from 
jt, and acquired without detriment to the an- 
cestral fund, partake of its character, as water 
flowing into a cistern from two pipes of dif- 
ferent diameters, nevertheless when the cistern 
is fall is indistinguishable, no one drop being 
possibly referable to this or to that pipe, 
conceive what sort of an enquiry this opens 
“ap? And before the enquiry has been 
made who would be bold enongh to say what 
the result would be ? First it is to be found 
whether theré was a nucleus or not. Then if 
there was not, ibis to be found whether the 
family constituted itself a joint family ata 
later stage without a nucleus. And in either 
case every source of income has to be 
scrutinized, and its proper and peculiar cha- 
racter assigned to it. Inthe case of rich 
Jocalized families like that of Ahmedbhoy, 
Khojas, who did not know they were gov- 
erned by the Hindu law till the Courts told 
them so not very long ago,a suit of such 
a kind as that which tho plaintiff has in- 
geniously tacked on to his suit for specific 
performance would mean reviewing the 
whole family history back to the first mem- 
ber who can be shown to have had more 
than enough money to get himself buried, 
an enquiry which widens out with the in- 
creasing prosperity of the family, until it 
embraces the history and accounts of half 
n dozon partnerships, and tho analysis of more 
necounts in one suit, than probably come by 
way of evidence directly before any English 
Court in ten yoars of ‘litigation. AsI said 
before there is not only this difficulty, which 
is serious enough, but in the case of Khojas 
Most 
e unfortunately I cannot help thinking for 
themselves, the Khojas have in comparative- 
ly recent times been declared subject to the 
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Hindu law of inheritance and succession: 
Considering that their leading men reside 
chiefly in Bombay, and are eminent in trade; 
leading merchants on a large scale, they will 
soon feel, I expect, if they do not already 
feel, the case law affecting them in this 
manner, to be intolerable and disastrous. It 
isnot even certain. It is limited to inherit~ 
ance and succession. It has not yet taken 
into account ‘such an obvious matter as 
alienation, though I presume that that will 
be regarded bythe Courts as comprised within 
succession, Already the Courts have gone 
out of their way to give the Khojas a sepa- 
rate law of partition, and surely a most re- 
markable law P While under the general 
principles of the Hindu law a son has a 
vested right in allhis father’s estate, other 

than self-acqnired property, he has no ` 
right to enforce a partitién. And apparent- 
ly he may be turned ont, and left wholiy 
unprovided for until his father dies. It 
would seem to be a logical corollary this 
that no restrictions are imposed upon a 
Khoja father’s power to alienate during his 
life-time. But thatis a point I must deal 
with separately, as it has always seemed ta 
me to be the strongest point in the whole 
of the plaintiff’s case, although it was not 
mentioned by defendants’ counsel at all, and 
only by plaintiff’s counsel at the very end of 
his concluding address. It can scarcely be 
said to be definitely raised in the pleadings, 
though, of course, it may come in under the 
general head of the allegation that the 
plaintiff did make a good title. I believe, 
however, that it did not occur to counsel on 
either side, till almost the last words in 
the case were being said. I had often had 
it on my tongue tomention, but I expected 
every moment that the defendant would deal 

with it, and whether he did or not I meant 
to consider it for myself should it be wholly 

everlooked by the learned gentlemen con- 
cerned. Thus then we see that while the ad. 

ministration of the Hindu law by our Courts ia 

very far indeed from being consistent or as yet - 
systematized, while judgments are constantly 

emanating from the highest tribunal, which 

it is not too much to say take the profession 

in this country by surprise, and are hard to 

reconcile with former decision, or what the 

text-books lay down as the fundamental prin- 

ciples of Hindu law, while ina word Hindu 
law is still in a state of flux and undergoing 
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repeatad modifications at the hands of our 
Judges, the Khoja law is vastly vaguer and 
more indeterminate. 


Such then are the facts and such the law 
upon’ both of which a Court may be asked 
to decide unhesitatingly, and without any of 
the members of the family being parties 


or bad. 


In Williamsv. Scott (18), the Privy Council 
refused to force the title on the purchaser 
not only because the purchaser would be 
running the risk of proceedings being taken 
by the cestui que trust to re-open the tran- 
saction ; he would be saddled with a pro- 
perty which he would be unable for many 
years to put upon the market unless recourse 
was hgd to some special restrictive condition. 
Now, would not that principle apply here, 
supposing that all tho Court know was that 
the sons claimed a vested interest in the 
property, and that that interest could not be 
adjudicated, unless the father cared to make 
the first move, until he died, which might 
be ten or it might be forty years. I think 
the true principles are very clearly expressed 
in Pyrke v. Waddingham (14). Turner, VY. C., 
after stating that the title would be good in 
certain contingencies (the question arose on 
the construction of a will), went on: “It 
has now- for so long a time been the settled 
rule of Courts of Equity, not to compel a pur- 
chaser to accept a doubtful title, that it is 
quite unnecessary for me to make any obser- 
vations on that subject ; but 1 have found it 
necessary to look into the question what titles 
are to be considered doubtful within the mean- 
ing ofthis rule, whether therule applies only in 
those cases in which the Court itself entertain 
doubts upon the title, or whether it extends 
further to cases in which although the Court 
itself may entertain an opinion in favor of 
the title it is satisfied, that that opinion 
may fairly and reasonably be questioned by 
other competent persons.” Now the latter 
part of that dictum may be neglected I think. 
It can scarcely be the business of a Court to 


(18) (1900) A. G. 499; 69 L. J. P. 0.77; 82 L. T. 
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speculate upon what other competent persons 
may think of the correctness or otherwise 
of its decision. And this opened the way 
to all those rather conflicting cases in which 
the opinion of some other even inferior Court 
was or was not held enough to make the title 
doubtful. On that Lord St. Leonards mado 
some forcible remarks in Sheppard v. Doolan 
(15). A good deal was said in the argument 
of theeffect which Jardine, J.’s decision in Cas- 
sumbhoy v. Ahmedbhoy (1) ought to have on my 
mind now in considering whether Ahmedbhoy’s 
title was good or bad. Jardine, J. in that suit 
held that the property was ancestral, and 
that Cassum was entitled to partition, And 
so it was contended that one learned Judge 
having come to that conclusion, 1b would be 
impossible for another, even after re-hearing 
the - whole case, to say that the contrary 
conclusion was wholly beyond doubt. On the 
other hand plaintiff contended that as Jardine, 
J.’8 judgment was reversed in appeal, by a 
parity of reasoning this Court ought now to 
feel no doubt that Ahmedbhoy’s title was 
good. Of course that does not follow. It is 
not well-reasoned, and in strictness Mr. 
Lowndes is right. It might be an occasion of 
doubt that another learned Judge of equal 
authority in this Court held that all the 
property was ancestral; but it would not 
make the title more or less doubtful that the 
Court of Appeal reversed that decision on 
another ground, and added odvter, that it did 
not agree with the learned Judge below upon 
the character of the property either. 

Going back to Pyrke’s case (14), we find the 
Vice Chancellor stating that from Lord 
Eldon’s time the rule rests on this that the 
purchaser is entitled to require a marketable 
title, (unfortunately an accurate analysis of the 
terms shows thatthis is arguing in a circle), 
and further on “that this is the true rule, is, 
I think, the more apparent from the repeated 
decisions that the Court will not compel the 
purchaser to take a title which will expose 
him to litigation or hazard.” The learned Vico 
Ohancellor proceeds to give the scale upon 
which the doubt is to be measured. “If tho 
doubts arise upon a question of the general 
law the Court is to judge whether tho 
general law upon that point is or is not 
settled, enforcing specific performance in tho 
one caseand refusing to enforce it in the other. 
Tf the doubt arises npon the construction of 

(15) (1862) 8 Dr. and W. 8. 
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particular instruments and the Court is itself 
doubtful upon the points, specific performance 
must, of course, be refused. And even though 
the Court may lean in favour of the title its 
duty is either as expressed by Lord Eldon in 
Jervoise v. Duke of Northumberland (12), to 
consider whether it would trust its own money 
upon the title, or at least to weigh whether 
the doubt is so reasonable and fair that the 
property would be left in the purchaser’s 
hands not marketable. If the doubts which 
ariso may be affected by extrinsic circum- 
stances which neither the purchaser nor the 
Court hasthe means of satisfactorily investi- 
gating, specific performance is to be refused.” 
Now that last sentence appears to me to fit 
this case exactly. It is clear that without 
making the male issue parties to this suit 
neither the purchaser nor tho Court could 
satisfactorily investigate all the extrinsic 
circumstances necessary to be investigated 
before the doubt could be resolved. Observe 
not a word is said or the remotest hint given 
of the feasibility of joining those other persona 
with whose co-operation the extrinsic circum- 
stances might be satisfactorily investigated 
in the suit. Turner, V. C., goes on: “I think 
that each case must depend upon the nature of 
the objection and the weight which the Court 
may be disposed to attach to it and that in 
determining whether specific performance is 
to be enforced or not, it must not be lost 
sight of that the exercise of the Court of its 
jurisdiction in cases of specific performance 
ig discretionary ; and that, as was observed in 
Cooper v. Denne, the Court has no means of 
binding the question as against adverse 
claimants or of indemnifying the purchaser, 
if its own opinion should ultimately turn out 
not to be well-founded.” Now I glean a 
groat deal of useful matter from these obser- 
vations. For one thing it is plain beyond 
doubt that had such a case as this come 
before Turner, V. O., at the stage when the 
suit was filed, and had he realized all that 
was involved in the objection, he would, upon 
the principles he has enunciated, have unhesi- 
tatingly refused specific performance. The 
cases he contemplates are all cases in which 
the doubt arises upon the general law of the 
land or the particular construction of docu- 
ments. Even in such cases there may be 
extrinsic circumstances which cannot be 
satisfactorily cleared up between the vendor 
and purchaser but they could hardly be of 
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the extensive and complicated kind with 
which this objection confronts the Court. It 
appears to me equally certain that had the 
proposal been made to Lord Turner to join 
the male issue, and then go on to try, “tho 
suit between them and the plaint as an 
incident and preliminary to the suit of the 
plaintif for specific performance, it would 
have been utterly scouted. In each case we 
aro tò look at the nature of the objection. 
And it is safe to say, I think after studying 
the whole case law on this subject, that it 
is only where the doubt thrown upon the 
title arises out of the law, general or parti- 
cular, that a Judge ought to confidently 
decide it. Where, further, in order to prepare 
for the application of the law disputed facta 
have to be proved, as of course they often 
have, the Court is to consider whether the 
facts are of a nature which can be adequately, 
and with some prospect of finality, be found 
between vendor and vendee. For if they go 
beyond that, and the proof of them depends 
more or less upon resources and know- 
ledge peculiar to third parties, then as 
those parties cannot be joined in the suit, 
nor can be bound by the decision, it would 
be going too far, first to say that the Court 
could give a confident judgment upon what 
must be ex hypothesi imperfect materials, 
second, that it ought to try to do so, when 
doing so would expose the purchaser to 
further litigation. Hence the old rule of 
thumb that no man ought to be forced to 
buy a law suit. And a very sound practical 
rule too. But if the procedure which has 
been followed here and which as the plaintiff 
admits was necessary if he was to have any 
chance of success, is the right procedure, the 
purchaser is not only compelled to buy a 
possible law suit, but bas one ready made 
thrown in with the rest of the bargain. He 
cannot escape it. The position is absurd. He 
is tied already to the tail of a litigation, to 
avoid which he rescinded his contract. And 
the Court is gravely told that whatever 
decision it comes to upon this heavy and 
costly litigation neither party will accept it 
but will carry it through to the Court of 
final appeal. And willy nilly I suppose the 
unhappy purchaser must go along with these 
refractory litigants through this Court, and 
the Court of Appeal, and then to England 
where in four or five years he may reasonably 
hope their Lordships of the Privy Council 
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will be in a position to give a final decision. 
That is ludicrous enough, but after all it is 
not so bad as tvhatthe defendants hadto expect 
if what ought to have been done had been 
done, and this litigation between the vendor 
and his own male issue postponed. For them, 
assuming that the defendants had had this 
title forced upon them, there can be no 
question that they would have been exposed 
to the risk of precisely this litigation as soon 
as Ahmedbhoy died, with the difference, that 
they would have had to pay all the costs of the 
plaintiffs had the plaintiffs succeeded ; whereas 
if thismatter went on as it has begun, and the 
decision were finally against Ahmedbhoy and in 
favour of his sons, Ahmedbhoy would have 
had to defray the taxed costs of the whole 
and that comes to this, that supposing with 
this imminent possipility before itthe Court 
had forced the purchaser to take the title and 
pay say four anda half lacs to Ahmedbhoy, 
no sooner does he die, than the purchasers 
will h&ive to prepare to defend themselves 
in a litigation, which upon the most moderate 
computation would hardly cost them less 
than another lac before they came to the 
end of it. Suits of this kind, in this Court, 
have unfortunately become so unwieldy, and 
‘from their very nature susceptible of 
almost indefinite protraction, while every 
account book that has ever been used in the 
business of the family is labouriously inspect- 
ed, and laid outin detail before the Court 
that any litigant who embarks upon such a 
suit would I suspect reckon himself fortunate 
if success cost him less than half a lac while 
failure would, of course, be much more costly. 
A law suit in England is forbidding enough, 
and no wonder that Chancery Judges hesitated 
to force purchasers into one. But as things 
are going in this country, an English suit is 
child’s play to one of these big Indian cases. 
It, therefore, behoves Judges here to be still 
more careful before forcing a title on a 
purchaser to be quite sure that it will not 
involve him in litigation at all, if that be 
possible, but at any rate in unsuccessful 
litigation. I will, before passing on from 
Pyrke v. Waddingham (14), repeat that one of 
Lord Turner’s guiding principles was that 
where the doubt arose on the general law, 
_ if that law were still unsettled, specific per- 
fromance ought to be refused. And this has 
an important and direct bearing upon the 
decision of this case in two ways. First, can 


INDIAN CASES. 


AHMEDBHOY HABIBBHOY V. BIR DINSHAW PETIT. 


143 


it be said that the law governing Khojas is 
settled P Can it be said that it is yet settled 
law that property bequeathed by will to a 
son is taken as self-acquired property P Is it 
settled law that a Khoja father can alienate 
ancestral property during his life-timew ithout 
tho consent of his sons. I shall have to say 5 
word or two upon these points later in thair 
place, after I havo finished what I may call 
the more general part of my judgment. 


De Hoghton v. Money (16) is only important 
for this reason that it very empliatically lays 
down the principle that a party to a contract 
cannot enforce specific performance against 
those who were no parties to the contract. 
Turner, L. J.says. “The defendants against 
whom this bill has been dismissed and against 
whom this appeal insists that itought not to 
have been dismissed were not parties to this 
agreoment. They were entire strangers to ıt 
claiming under an adverse title, and I take 
it to be wellsettled, both upon principle and 
authority, thata mero stranger claiming under 
an adverse title, cannot be made a party 
to asuit for specific performance. There 
is no equity against him independently of 
the agreement, and the agreement, to which 
he was not a party, cannot creato such an 
equity.” Now is notthat precisely the case 
here P Al the male issues are wholly outside 
this agreement; they were not parties to 1b 
and cannot, upon any principle which occurs 
to me, be made parties to a suit for its specific 
performance. 


Palmer v Locke (17), later case than 
Sheppard v. Doolan (15), appears to take tho 
law back to where it stood after Pyrke v. 
Waddingham (14). This was a question of law 
decided, it is to be noted originally by Jossel, 
M. R., who in Osborne to Rotrllet had adopt- 
ed the language of Sheppard v. Doolan (15) 
—and the Court of Appeal held that the title 
was too doubtful to be forced on the pur- 
chaser. Selborne, L. ©. said: “It does not 
appear to me necessary to say positively 
and finally that the law ıs one way or the 
other on the point argued. There are many 
cases in which it is necessary and proper 
to doso, but when you have a question 
raised upon the contsruction of a general 
statute, if there is any reasonable ground for 
saying that that question is not determined 


(16) (1866) L. R. 2 Oh. App. 164, 
(17) (1881) 18 Oh. D. 381. 
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by previous authorities or that the previous 
authorities are conflicting, then, in the terms 
of Lord Justice Turner’s judgment in Pyrke 
v. Waddinyham (14), that cannot be treated 
as a question of general law so settled as to 
exclude that kind of question which the 
Court has paid regard to when it sees thero 
is a doubtful question of title which cannot 
be forced upon a purchaser. When 
the Court finds, according to the principles 
explained inthat case, that there is a ques- 
tion open to doubts of the kind there mention- 
ed, and that a title ought not to be forced 
upon the purchaser, itis neither necessary, 
nor generally convenient or desirable, that 
the Court, whatever may be the opinion it 
has formed upon the question and on the 
materials presented in a suit for specific per- 
` formance, should think that that should con- 
clude all questions as against persons who are 
not before it.” 

On this the comment suggests itself, that at 
the time the parties to this sale fell out 
the matter in difference botween them did not 
turn on any rule of the generallaw. For 
the general law is clear enough that if Hindus 
hold property jointly, all have a vested 
interest init, if one ofa joint family has 
self-acquired property the others have no 
interest in it. True, the plaintiff relied on 
one or two other points, as for instance 
that he had taken his estate under his 
father’s will, and the law is that what 
passes under a will comes into the hands 
of a devisee as self-acquired and not ancestral 
property ; also as I have before said on 
res judicata, and adverse possession. But 
speaking broadly the main question was 
not a question of law at all buta question 
of fact answering which would necessarily 
entail taking a vast amount of evidence in a 
suit between the plaintiff and others who 
were not parties to this contract and, there- 
fore, not subject to any of its terms, con- 
ditions, or resultant equities whatever they 
might be. 

Fry lays it down that the doubt may be a 
doubt arising out of the general law, or the 
construction of particular instruments, or it 
may bea doubt of fact. 

I have shown that in this case the doubt 
is really of the latter kind. As to that 
Fry says the doubt may be as to facts ap- 
pearing on the title, or facts extrinsic to it. 
Again it may be about a matter of fact 
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which admits of proof but which has not 
been satisfactorily proved. The learned 
author then attempts a classification, parts 
of which are highly instructive. He con- 
ceives that the Court would consider a title 
doubtful where the probability of litigation 
ensuing against the purchaser in respect of 
the matter in doubt is considerable. The 
Court, to use a favourite expression, will 
not compel the purchaser to buy -law 
suit. Price v. Strange (18); In Re Hollis’ 
Hospital (5). There the reverter had given 
notice, and this was taken to be a thieat, 
making it probable that -the purchaser 
would be exposed to litigation, although 
the Court knowing all the facts was confident 
that that litigation would fail. Now that isa 
much stronger case than this for while the 
litigation was as certain to follow here as In re 
Hollis (5), no Court could*possibly forecastthe 
result, unless indeed it accepted without any 
qualification the rule laid down in Sir Mangal- 
das’ case ; and even then it is doubtful whether 
the male issue might not have persuaded 
the Court to go further back and enquire 
into the character of Habibbhoy’s property. 
The unwillingness of the Court is increased 
where the title depends on a question of fact 
to be proved by the oral testimony of wit- 
nesses, whom, at the time when the con- 
troversy is raised, it may be difficult to find, 
or who may be dead, or out of the ju- 
risdiction. That is to say, when the witnesses 
are of a kind who might all be brought be- 
fore the Court by one or other of the parties 
to the contract. Much more then must the 
doubt be increased when the facta to be prov- 
ed would have to be proved by other parties 
not parties to the contract, who could not, 
therefore, properly be brought before the 
Court at all in a suit for specific performance. 
Now applying this passage to the facts of 
the case before me, it comes to this; a 
question of fact was raised between Ahmed- 
bhoy and Awabai, namely, whether the 
property to be sold was the self-acquired, 
or the joint family property of the vendor. 
That fact could only be proved as between 
these parties, if it could be proved at all, 
by bringing forward witnesses to the whole 
commercial history of the family from the 
beginning of the 19th century. Many of 
those witnesses have long been dead, many 


could not now be found. It is clearly a 
(18) (1820) 6 Mad. 159. ; 
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casein which the doubt would be sensibly 
increased by such considerations. And it is 
pretty certain that if such questions ever 
could arise in England no English Court, 
acting on the well-settled principles govern- 
ing this branch of the law, would 
be in any doubt as to what ought to be 
done. 

Iam not to be supposed to think that 
every title is doubtful, which depends in any 
degree upon proof of fact. For virtually 
every dispute involves inthe last analysis 
some question of fact. But there are facts 
and facts; and it seems to me that the true 
rule’ is that where the doubtfulness of the 
title cannot be resolved except by proof of 
facts extrinsic to it, and agitated between 
parties other than parties to the contract 
` of sale, no Court would force that title on 
` a purchaser. Thus in Smith v. Death (19), 
Leach, Y. ©., heldthat it could not be insisted 
that.the purchaser was not bound to take 
a tijlé which in some measure depended 
upon matter of fact, for almost every title 
must in some degree depend upon such 
matter...that the matter of fact upon which 
a title depended might be such as not in its 
nature to be capable of satisfactory proof 
as in the case of Lowes v. Insh (20), (decided 
by Sir W. Grant), and such atitle a pur- 
chaser conld not be compelled to take; or 
the fact might in its nature be capable of 
satisfactory proof, and yet, not satisfactorily 
proved, 

In Lowes v. Lush (20), an act of bankruptoy 
was proved, and Sir W. Grant held thata 
purchaser could not be compelled to take a 
title depending on evidence that the alleged 
bankrupt was not so indebted that a commis- 
sion could issue, It will be seen I think 
from all these cases, what kind of facts 
were to be proved, how they were to be proved 
and how very cautious even in such cases 
the Court was of the purchaser's interests, 
There is no case, as far as my researches 
have gone, in the least resembling this, or 
that can by any fair analogy be said to 
support the plaintiff’s contention, that the 
doubtraised was ofa kind which might rightly 
be resolved upon a trial between tho objectors 
and himself, enclosed so -to apeak, in the 
irial of the main issue between himself and, 
his purchaser. ` 


(19) (1820) 5 Mad. 371. 
(20) (1808) 14 Vesey 647. 
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Fry continues his classification thus :— 

“ Gi) Where there has been a decision by 
a Court of co-ordinate jurisdiction adverse’ 
to the title or to the principle upon which the 
title rests, though the Court thinks that deci- 
sion wrong.’ 

The defendants rely on this, because of the 
decision of Jardine, J. But I do not attach 
much importance to it. 

“ Gii) Where there has been a decision in 
favour of the title which the Court thinks 
wrong.” 

' (v) Where the title rests on a pre- 
sumption of fact of such a kind that if the 
question of fact were before a jury, it wonld 
be the duty of the judge not to give a clear 
direction in favour of the fact, but to leave 
the jury to draw their own conclusion from 
the evidence.” See Lowes v, Lush (20), Freer v. 
Hesse (21). Eyton v. Dicken (22). This appears, 
to be a good sound practical rule. Applying 
it, no Court assuming that such a question 
as that raised by the male issue were to bo 
tried before ajury could suppose for a 
moment, that it would be its duty to give a 
clear direction in favour of plaintiff’s asser- 
tion of fact. Most assuredly, it would be for 
the jury to find on the evidence, what was 
the true character of Ahmedbhoy’s estate. In 
re ‘Douglas | and Powell’s Contract (23), Byrne, 
J., said, “ But apart from this, and assum- 
Da that I am wrong inthe view I take, it 
is quite clear that the title is one depending 
on the establishment of facts and dealings 
of a complicated, and in some instances of 
án ambiguous nature, such ag are not 
merely practically capable of being challenged, 
or put in issue, but not unlikely to bo 
raised, and with » reasonable chance of 
success... I think I ought to follow the 
course pursued in other cases thelast of which 
is In re Handman and Willcom Oontract (24), and 
hold that the title is not one which ought 
to be forced upon a purchaser.” In In re 
Handman and Willcox Contract (24), the Court 
of Appeal held, following Freer v. Hesse (21), 
that assuming that the lease was void- 
able only and not void, the title was not 
such as ought to be forced upon the purchaser, 
since it depended on a doubtful question of 


fact namely whether his predecessor-in-title, 
(21) (1883) 4 De. Geox. M. and G. 405, 22 L J, Ch. z 
597 ; 2 Eq. R. 13. 6 
(22) aein 4 Price 303. 
(23) (1902) 2 Ch. 296; 71 L. J Ch 850 
(24) (1902) 1 Ch. 699;71 L. J. Ch. 263; 86 L. T. 248. 
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the vendor, purchased without notice of the 
defect in the title. Cozens Hardy, L. J. in 
the course of his judgment quotes the judg- 
ment of Knight Bruce, L, J., in Freer v. Hesse, 
(21) where he says, “This is a question not 
between incumbrancers claiming rights 
against the estate; it is one arising in a 
suit for specific performance between the 
person in possession who wishes to sell the 
estate, and the person to whom he wishes to 
sell it and the safety of the title depends for 
this purpose on the pomt whether the vendor 
had notice of the encumbrance. The vendor 
says that he had not. His agents say they 
had not, Thisis perhaps true; but I am not 
aware of any instance, and counsel have not 
been able to supply apy to the Court of a 
title depending on such a fact being forced 
on a purchaser.” Then Cozens Hardy, L. dJ., 
goes on, “I think that is still good law. I 
should not hesitate to force upon a purchaser 
a title depending upon the construction and 
effect of a general statute, even though my 
view differed from that of the Court below. 
A striking instance of this is furnished by 
In re Oarter and Kenderdine’s Contract (23). 
But different considerations apply where the 
title depends upon the proof ofa fact, such 
ns notice or want of uotice. The decision of 
the Court in such a case based upon the eyi- 
dence bofore it would not be binding upon or 
indeed in any way influence the Court in a 
litigation between other parties where different 
evidence might be adduced.” Of course, this 
brings up again the peculiar difficulty of the 
present case, where that which, in my opinion, 
ought not to have been done has been 
done, and has so given the plaintiff the 
opportunity of distinguishing between the 
reason of so many of the decisions in the 
English casos, and the reason which he main- 
tains now governs or ought to govern the deci- 
gion in this case. But l remain quite unshaken 
in my belief that the principle of this decision 
must be precisely the same as the principle 
of the long course of English decisions. The 


Court has to decide one point and one point, 


only, whether the title which the plaintiff had 
to offer when the suit was filed was such a 
title as the Court would force upon a pur- 
chaser, and the decision of that point is not to 
. be affected by the course which the litig tion 
has, since the filing of the suit, been allowed 


(25) (1897) 1 Ch. 776; 76 L. T. 475,45 W. R 484; 4 
Manson 84; 66 L. J, Ch. 408. 
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to take. After a careful study of the cases 
in which Fry conceives that the Court would 
not consider the title doubtful and would 
force it on a purchaser, I am of opinion, that 
none of them can be of any assistance to the 
plaintiff. The only case which in principle 
might be thought to touch the principle of 
this case, and possibly to be capable of being 
extended far enough to, at least, throw some 
light on it is Spencer v. Topham (26). There 
Lord Romilly, M. R., forced on an unwilling 
purchaser a title depending on the validity 
of a purchase by a solicitor from his client 
on proof of the validity of the transaction, 
though given in the absence of the client, who, 
it was urged might possess other evidence and 
ultimately set aside the sale. There the 
possible invalidity of the title depended upon 
facts that might have been in issue between 
Spencer’s vendor Moss Phillips, and one 
Bate, a client of Moss Phillips. There is no 
suggestion that Bates had made or would 
make any claim to hase his sale to Moss 
Phillips set aside. But the Conrt dealt “with 
the case in this way. Assuming such a claim 
to have been made the onus of proving 
bona fides etc. would have on Moss Phillips. 
And in this action hehad given that evidence, 
although not against Bates. Lord Romilly 
thought it was enough to prove good faith and 
go forth. That got rid of all the special diffical- 
ties. All that remained open was the question of 
adequacy of price, and of course that could 
be as well tried and decided in this action 
as in an action between Bate and Moss 
Phillips. That is essentially a different case 
from this. Here the doubt thrown on the 
plaintiff's title, involves an enquiry of an alto- 
gether different and more ccmprehensive sort. 
Besides while in Spencer v. Topham (26) there 
was nomore than a possibility and a remote 
possibility that the objection would ever be 
taken at all, here it had in effect been taken 
already, at the interview between Hussain 
and the defendants’ solicitors, when Hussain 
declined to renounce his rights in the property 
to be sold. It was perfectly certain, and that, 
too, to the knowledge of all the parties, that 
the plaintiff’s title would be challenged after 
his death. Nor could any amount of evidence 
given by the plaintiff, as now appears, and is, 
I think, admitted by his counsel, have availed 
to lay that doubt to rest, unless tho other 
claimants had been parties to the snit. That is 
(26) (1856) 22 Beay. 578, 
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enough to ‘distinguish this from Spencer’s 
case (26), 

- This preliminary critical analysis has, 
I think, cleared the way and enabled me to 
establish beyond all possibility of serious doubt 
the main premises upon which the further 
treatment of the case depends. 

: The first and the most important of these 
is, that in a suit by « vendor for specific 
performance, only the parties to the contract, 
can, in the absence of special legislution, be 
properly parties to the suit. But for the line 
of argument adopted by plaintiff’s counsel in 
this case, I should have thought that an almost 
self-evident proposition, resting on unim- 
peachable authority, referable to the plainest 
principle, and uniformly accepted in all the 
Courts of England and India. It was briefly 
and olearly affirmed in this Court by Sir 
C. Sargent. Luckumsey Ovokarda v. Fazulla 
Oasstumbhoy (6). 

- It follows from this that where donbé is 
thrown pon a title owing to strangers making 
claims upon the property, the truth or false- 
hood of which can only be ascertained in a 
litigation between those strangers and the 


vendor, obviously that doubt cannot be resolved © 


in a suit for specific performance. 

| Next it appears to me that the quality of 
the title is to be investigated, as at the time 
it was last offered to the purchaser. No doubt 
if at that time there were facts in controversy 
between vendor and purchaser, of a kind which 
might be ascertained in an enquiry between 
them alone, then, in strictness, the quality of 
the title is found not as when it was last 
offered, but as when “the enquiry has been 
made-; and in England that is usually after 
decree fot specific performance (appears) to 
have been provisionally made. Still the 
quality of the title, thongh the Court can 
only declare it after tho enpuiry, was poten- 
tially the. same as between vendor and 
purchaser, when last offered. Nothing has 
been done to strengthen it,as between them. 
That is not the case; when in order to clear 
the title, the claims of third parties have to 
be investigated and separate suits filed and 
decided. I do not find a single case in all the 
English law books in which a purchaser was 
even compelled to wait till the vendor had 
removed a doubt thrown on his title by some 
cutsider, by suing that outsider, ‘and so 
getting that question judicially and finally 
answered, : 
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When the question between vendor and 
purchaser is, whether a title is good, bad, or 
doubtful, the Court has to decide between 
those parties to which category the title is to 
be assigned. Where the question turns ‘upon 
the general law or the construction of particu- 
lar instruments, the Court onght to be and 
usually is in a position to declare the title good 
or bad. : 

But whether goodor bad it is one of tho 
simplest and most firmly established of all 
the rules guiding English Courts of Equitytin 
the exercise of their discretionary power “to 
force titles on purchasers, that where ‘thero 
is a reasonable probability that doing so will 
involve the purchaser in litigation, the 
discretion ought not to be exercised, and 
the title ought not to be forced on an un- 
willing purchaser. A fortiori, when it is 
practically certain that forcing him to buy tho ` 
property will also force him to buy a law 
suit, English Conrts have, as far as my 
researches go, without exception refused to 
decres specific performance. I do not treat 
the case before Lord Hardwicke as an excep- 
tion. The principle of that decision was, 
really, that no further litigation ought, in 
reason, to be anticipated. Of course, when -E 
say that the Oourt will not force a purchaser 
to buy a law suit, I mean a rational law 
suit, founded on at least a colourable right. 
A mere threat to bring a suit by some busy 
body who had no semblance of right-or 
interest would not bring the rule into 
operation. 

Wherever a title is diea and the 
challenge can only be met by the proof or 
disproof of facts, the title must, to that 
extent, be doubtful. For no Judge, however, 
competent to lay down the law infallibly, 
oan forecast the result of an enquiry into 
facts. But where the facts are of a kind of 
which satisfactory proof can be adduced 
between vendor and vendee, the doubt may 
be removed upon enquiry. Not so where tho 
facts are peculiarly within the knowledgo 
of strangers to the contract, and whero they 
are only persons who could lay all the 
proof adequately before the Court. 

Tf it be objected thas any purchaser who. 
wishes to avoid: hia contract, has only to 
pot up a stranger to advance a claim 
against the property, so that the contract of 
sale will not be specifically ehforeed, the 
answer is that the claim to havé this “effeot 
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must.be prima facie a sustainable claim. And 
collusive;.; strangers would find it hard to 
hoodwink,the Courts so far. All the English 
cases show this. It is true that in very fow 
indeed of those cases, do we find that a definite 
claim has “been made. The Courts have 
proceeded on the probability of some person 
both being in a position to make a claim; and 
making it. That is to say, as observed in one 
pf the cases, not only that there is a probabili- 
ty ofa claim being brought against the pur- 
chaser, but also a reasonable probability of it 
being. successful. No doubtthe latter considera- 
tion is not essential, when in fact it is known 
that a claim will be made, as in In re Hollis’ 
Hospital (5). The Judge was satisfied in his 
own mind that the claim would fail, but 
as there was a practical certainty of litigation, 
the intention to bring a suit having been 
expressed, the Court would not make the 
-purchaser buy a law suit. That might be 
pushed too far, so.as to support the objection. 
I have just anticipated, for then it might be 
said that alla purchaser need do is to get 
some collusive stranger to threaten him 
with a suit. 

I do not, however, anticipate that any practi- 
eal difficulties would be felt in dealing with 
plainly fictitious and dishonest claims of 
that kind. It is enough to say that in the 
whole history of the English law, recorded 
inthe reports, there is not, I believe, a single 
instance of the kind. In the Hollis’ Hospital 
case (5)the learned Judgethought that the pro- 
posed suit would fail, but it had a show 
of legal right and it -was perfectly bona fide. 
In the present case, as I have frequently 
said, we have to deal with sets of facts 
to which the English law affords no parallel. 
And strictly speaking it is not a case of 
the title being put in doubt owing to a 
claim having been made, but rather to the 
title being in law -doubtfal, till certain 
definite renunciations had been made. Given 
a Hindu father, in possession of large 
property, and having male issue, any pur- 
chaser would haye a right to demand from 
him, when.he offered.a part of that pro- 
perty for sale, an assurance that it was not 
joint family property. It is perhaps too much 
to say that thereis any legal presump- 
tion either way; but itis not too much 
to say that there must always be a doubt 
in the minds of those unacquainted with 
the circumstances and history of the family 
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as to the true nature of the property. More-, 
over in this case, that very question had 
formed the subject of an inconclusive liti- 
gation, so that all the world knew this much 
that the sons claimed ashare in Ahmedbhoy’s 
property. 

That then was the position when the par- 
ties broke off negotiations. Before going fur- 
ther I will finally dispose of what has been 
really the most serious difficulty in the case, 
the plaintiff’s contention that he had a right 
to join the members of his family in this 
suit and so get the Court’s decision on their 
alleged interest in the property to be sold. 
I have conclusively shown that this ought 
not to have been allowed. But the plaintiff 
says, that whether if ought or ought not 
to have been done, it has in fact been 
done, and it is now a case of factum valet. 
Rightly or wrongly the male issue have, 
been brought on the record, their case has 
been fully heard, and in the light of all 
that evidence, the Court is now bgund to 
decide between them and their father asa 
preliminary to clearing the title, whether 
in fact this was Ahmedbhoy’s self-acquired 
property or not. 

To meet that contention it is necessary to 
keep clearly in view, what the object of 
this suit was. The plaintiff asked the Court 
to force a title on the defendants. He claim- 
ed to have made it perfectly good. How? 
By denying that his sons had any interest | 
in it. By fortifying that denial by a state- 
ment of adverse possession. This I have already 
pointed, ‘out was utterly worthless. It is 
strange that he should have been advised 
to press it. Then he relied ona res judicata., 
This would have been decisive had it ex- 
isted. It did not. So far. then the title 
was as doubtful as ever. His bare denial 
of his sons’ right to a share in the pro- 
perty could not be enough. Lastly there is 
the assertion that he took his estate under 
a will, and, therefore, it must have come 
into his hands as self-acquired property. 
That remains as good or as bad an answer 
to the defendants’ objections, standing alone 
and without enquiring into the question of 
the character of all Ahmedbhoy’s propr- 
ties as between him and his male issue, 
For my present purpose, therefore, I will 
ignore it 

It comes then to this that the Court had 
to see whether the title which Ahmedbhoy 
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was offering: to the defendants was so good, 
so free from all doubt that the Court would 
force it on’ them ? Now suppose these other 
defendants had not been added (and waiv- 
ing for a moment’ all further considerations) 
the Court would most assuredly have said, 
I cannot say whether this property is really 
your self-acquisition or not, it may be, 
it very probably is; but since your male 
issue say that it is not, and since they 
are precluded from taking any further steps 
to establish their rights, by the decision in 
Oassumbhoy v. Ahmedbhoy (1), till your death, 
it is plain that unless you can get them to join 
in the conveyance, there is so much doubt 
on the title, sach a high probability amount- 
ing in'fact to moral certainty, that they 
will sue the purchaser on your death that 
the Court could not force the title on him. 
I apprehend that there can be no doubt at 
all that that is how the matter would have 
been disposed of had the male issue not 
been jgined (I still-andthroughoutthis discus- 
sion of the plaintiff’s argument accept all other 
answers he might have to make to the defend- 
ants’ objections.) 

And the reason of the decision would have 
been simply this. It is entirely immaterial 
whether in the result Ahmedbhoy’s male 
issue are proved to have had or not to 
have had an interest in the property. It is 
enough that they claim such an interest; that 
thatis at least a plausible claim ; that on the 
face of it they have a very good fighting chance; 
and they are perfectly certain to fight. Is-the 
Court then going to compel the defendants 
to buy this property, and so lay up for 
themselves huge and costly litigation in 
the near future? -In the ordinary course of 
nature, Ahmedbhoy who is already over 70 
must soon die. Then the defendants will 
find themselves or may find themselves sued 
by Ahmedbhoy's ‘sons and grandsons, and 
ifsuch a suit is launched it is most unlike- 
ly that it will end within less than three 
or even five years, while the expenses are 
sure to be ‘enormous. ‘Those considerations 
I apprehend -wonld: be amply sufficient to 
warrant any Oourt of Equity refusing spe- 
cific’ performance. And they are entirely 
independent of any finding one way: or the 
other about the rights of Ahmedbhoy and his 
sons tnter se. 

Suppose now the Court does assent fo 
plaintiff’s request and gods into this ques- 
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tion and finds that the title so far as this 
objection goes is good, still would it forco 
it on the defendants? | think not. Jt is 
all very well to say that Judges ought, 
when fully informed, to be able to say de- 
finitely and finally whether a title is good or bad. 
I am as little in the ‘habit of distrusting the 
soundness and rightness of my conclusions 
as most men; but there are limits even to 
a Judge’s arrogation of infallibility. And 
I am quito certain that not one of tho great 
English Judges who have given authority 
to this view, would, upon an examination 
of the record in this case, upon a full re- 
alization of its complexity, and tho mass 
combined with the ambiguity of the materials 
on which I should be asked to base my de- 
cision, believe that his findings on the 
facts would be indisputably and absolutely 
correct. 

Moreover, there is another way of testing 
the soundness of the plaintiff’s contention. 
Suppose as I have said that I held that 
the property was Ahmedbhoy’s self-acquisi- 
tion and, therefore, that the defendants must 
take the title; and suppose that both 
Ahmedbhoy and the purchaser were quite 
satisfied with that decision, what follows? 
Is the litigation atan end? By no means. 
The male issue would of course appenl 
right up to the Privy Council, with tho 
result that the only parties to the contract 
who were now at one, their differences 
happily composed, would still be dragged 
from Court to Court, the resulé uncertain, 
the possibility of an adverse decision hanging 
like a sword of Damocles ‘over their heads, 
for the convenience of strangers, whose 
grievance had nothing whateyer to do with 
the contract, or the subject matter of this 
suit. Again if the decision were ‘the other 
way and against the title, since these largo 
interests, infinitely larger than all that is at 
stake between Ahmedbhoy and his vendess, 
have been involved, Abmedbhoy would have 
no choice but to carry the case up to the 
last tribunal. If the decision went no fur- 
ther than that the title was bad, or at any 
rate too doubtful to be forced on the pur- 
chaser, Ahmedbhoy might be content to 
stop there. But if it goes further and 
declares that his male issue have an interest 
in this property, und, therefore, by implica- 
tion in all the rest of his great fortune 


‘it is ‘obvious that he ‘could not let the 
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matter drop. Hither. way then the unfor- 
tunate defendant-purchasers would be com- 
which they cannot 
control, and which has already assumed much 
‘ greater proportions than it ever ought to 
have done, ° 


I have no hesitation in concluding that I- 


ought not to go into this question between 
Ahmedbhoy and his sons; it lies outside the 
scope of this suit altogether. Tt is not neces- 
sary to be decided, in deciding whether or 
_ not the title which Ahmedbhoy had to offer 
‘to, Awabai was good enough to be forced on 
her, now on her executors. And the futility of 
doing. what the plaintiff asks me to do is, 
amongst otherthings, this, that were I todo so, 
were I to lengthen this judgment four or five- 
fold, as I should. then have to do, and were my 
decision to be that the title was bad or 
good, as I found foror against the claims of 
tthe male issue, it soems to me perfectly 
‘clear, that whoever appealed and on what- 
ever ground the decision never could really 
rest upon any other ground than this, that 
at the dike the litigation was started the 
titlo was. (barring other, considerations) so 
doubtful - ‘that no Court of Equity would use 
its- discretionary - power: to force it upon 
an unwilling purchaser, and if that were so 
all the rest of the “elaborate enquiry, and 
still more elaborate judgment would be obiter. 
Of course the plain truth is that Ahmedbhoy 
is,much more anxious to get the question 
between himself and his sons decided, than he 
is to force this saleon thedefendants parchasers. 
And he has, unfortunately for himself, been 
advised that he can do it in this indirect 
way. That advice has been I say most un- 
fortunate for him, but he is a rich man, 
and can. bear the loss. The position of his 
male issue, who appear to have been advised 
to the same purpose, is still more unfor- 
tunate. Tor they are by no means wealthy. 
And it. does seem to me that all the 
money. -a “which has been spent by them 
and. ““Ahmedbhoy in thus irrelevantly pro- 
S. this case has been utterly thrown 
away and wasted. 

If my view is correct, and I have not 
the slightest doubt that it is, no decision 
af mine on this point could be of any ser- 
vico to these ill-starred litigants. This is 
the second effort they have made at, I 
fear, enormous costs to get their rights 
tnter se settled. On the first occasion Ahmed- 
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bhoy really believed ‘that the Court had 
decided that all his property was his self- 
acquired property. No doubt that was the 
view to which the learned Judges of’ this 
Appeal Court did incline. But the decision 
was entirely unnecessary, just as it would 
be unnecessary here, and so, the whole of that 
part’ of the judgment is merely obiter. The 
quality of Ahmedbhoy’s possession is as ne- 
bulous and unascertained as ever. 

If I thought that I could give a decision on 
the question which any other Court, should, 
the case go higher, would look at, I should 
be only tooglad todo so. Noone deplores 
more than I do the disappointment and 
pecuniary loss to which Ahmedbhoy and his 
sons have been subjected. | But I am per- 
fectly clear that in deciding this suit I ought 
to treat it as though it were between Ahmed- 
bhoy and the purchasef, and utterly neglect 
all that could not properly be evidence be- 
tween them. It would be most unfair to 
the purchaser whén the Court is asked to 
force a title on him, to look at it, not as it 
was when it was offered to him, but as ib 
might appear after four or five years litiga- 
tion” between his vendors ‘and strangers 
who had claims on it. It never was a ques- 
tion whether Ahmedbhoy might or might 
not succeed in repelling the, claims made 
upon his property by his ‘sons, but it was 
and remains a question whether while those 
claims were still alive and undecided Ahmed- 
bhoy could force this title on Awabai, which 


_isa very different thing. If the former had 
-been the real question, it would clearly have 


been Ahmedbhoy’ 8 duty to repel those claims 
before he began offering titles in the market. 
But to suppose that he can do that, along 
with enforcing the titles, which have been 
repudiated because of those very outstanding 
claims, appears to me to argue a strange 
confusion of thought, and subversion of first 
principles. It might be a great improve- 
ment on the settled law, if this practico 
were permitted ; so much is suggested by 
Fry in reference to the Land Registry Acts. 
But I doubt whether in this country at any 
rate, it would bean improvement, I doubt 
very much whether mixing up litigation, as 
the plaintiff has tried to mix up this litiga- 
tion, and involving purchasers, who refuse 
doubtful titles, in extremely complicated and 
almost interminable litigation, with which 
they have no interest, but from which, oncè 
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entangled, it is almost impossible for them 
to extricate themselves, would not produce 
far more evil than good. However that 
may be, the trath is that thora is absolutely 
no precedent for anything of the kind in this 
country, and speaking for myself, I should be 
most reluctant to create one. ` 
I shall now consider in the light ofall the 
foregoing commentary on English case law, 
~ and such conclusions as I have already drawn, 
what remains of the case between Ahmedbhoy 
and the executors of Awabai, 

What sort of title was this which Ahmed- 
bhoy was offering ? If the property was his 
own, that is to say, if there had been no ques- 
tion of the rights of members of a joint 

, Hindu family in it, it would have been of 
course a perfectly good title, Ahmedbhoy 
had bought it, ajl the deeds are in order. 
The only question all along was with whose 
money did he buy itP And this is the kind 
of doubt which never could arise in England, 
witl? which, therefore, the English Courts 
are not familiar, which English lawyers and 
English Judges happily for themselves have 
never had to deal with, and in all probability 
have never contemplated. 

For in such circumstances the mere fact 
that Ahas paid the purchase-money, will 
not get over the difficulty, leaves it indeed ex- 
actly where it was. If the money which 
A paid was joint ancestral money, then the 
property would retain that character, and 
all A’s sons would have vested interests in 
it at birth. It is plain, therefore, that the 
defendants were only exercising 0 reasonable 
caution in trying to find ont whether Ahmed- 
bhoy was the sole owner of this property: 

Now he claims to be so on various grounds. 
Barring the main general ground that all 
his property is his own self-acquired pro- 
perty, a point not directly raised in this suit, 
he claims to have been able to show that the 
price he paid for this property, whatever 
is to be said about the rest, was his own 
money, his self-acquired money. And if 
that could be satisfactorily proved as be- 
tween him and the purchaser that would 
be quite enough to put the male issue oub of 
the discussion, and effectually clear the 
title. I allowed much of the long examina- 
tion and cross-examination of Ahmedbhoy to 
goon, inthe hope that this might prove a 
happy solution ; and narrow the controversy 
to this definite question. But apartfrom what 
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was finally said by «Mr. Inverarity on tns 
point it became clear to me that the case could 
not be disposed of in that way. The plaintiff's 
case was that this property was bought out of 
the profits of Ahmedbhoy's, business, and 
that all that was his self-acquired money, 
coming out of the firm which he carried on 
in partnership with Rehimbhoy Habibhoy 
alone. But keeping “in view the doctrine of 
Hindu law on the subject of what is and 
what is not self-aequired property, it is 
obvious that no such line of separation 
could be drawn without going nt longth 
into the whole history of the family ac- 
cumulations, and that is precisely what could 
not be done without bringing in the claim- 
ant malo issue, who ought not to be brought 
in. It is not as though the purchase-moncy 
of this house could be accurately allotted 
to a separate fund, the origin and whole 
history of which could be made clear, be- 
twoen Ahmedbhoy and Awabai when the 
title was offered. All that Ahmedbhoy could 


_ then say or for that matter all that he can 


now say is, that he carried on partnerships, 
and made profits, and that ont of the profits 
he bought this property. Conceded. That 
leaves the doubt exactly where it was. In 
a suit by the sons against Ahmedbhoy the 
Court would want to-go much further back 
and trace the capital of those partnerships, as 
well as the manner in which the profits were 
distributed. Andif these were not always 
kept wholly distinct from any moneys which 
might have come in from the father Habib- 
bhoy, then. the usual difficulty would at once 
arise, whether the total was not coloured by 
the infiltration of a certain amount of an- 
cestral money. In this case, it is quite 
possible that it was not; it is quite possible 
that had this suit been confined to Ahmed. 
bhoy and his sons, I should have been able 
to say that all Ahmedbhoy’s property was 
his self-acquired property. But what I want 
to make clear is that 1 could not possibly 
have done that, no Court could have done 
that, in respect of this isolated piece of 
property without going into the whole ques- 
tion. No Court looking only at what Ahmed- 
bhoy had to offer in support of his allega- 
tion that this particular parcel of property 
was bought out of his own money, tha 
proof being restricted to what Ahmedbhoy 
might have brought against Awabai could 
possibly have decided with any confidence, 
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on that evidence, between those parties, 
‘that that allegation was well proved. And 
that’ is the whole point. Iam not saying 
that Ahmedbhoy did not buy this property 
with money which he had earned by his 
own ‘independént exertions, money, therefore, 
‘that -was his self-acquired money ; indeed 
I think it extremely probable that he did. 
But I do say very emphatically that in a suit 
between him and Awabai, offering the evi- 
dence on the point which he did, it would 
have been impossible to come to that con- 
-clusion affirmatively, without regard to the 
past history of the family, all its commercial 
transactions, and much proof which might 
well have been thought to’ be within the 
exclusive knowledge and control of persons 
who were wholly strangers to this contract. 
So that is where that line of attack breaks 
down. For where there is a great family 
estate, larger and interconnected mercantile 
dealings, covering a very long period, and when 
the allegation is that the whole remaining in 
the hands of one of the members is by reason 
of origin and so forth ancestral joint family ` 
property, it is virtually impossible for that 
member to’ set apart one item of expen- 
diture, and say, this at any rate was my own 
money. I say that is impossible unless the 
whole affairs of the family estate are gone 
into from the beginning; because although at 
the first view it may appear as though the 
sums going to make up the price paid for this 
particular property all come from the profits of 
a business, thab is not enough. And going 
further back to see whether other funds mixed 
up with those spent on this property had the 
same or a different character and if a different 
character, then whether that was not imparted 
to these funds too, it becomes necessary to 
re-open the entire history of all the family 
dealings. And to do that it is again necessary 
that all those surviving members of the 
family who'claim to be interested in the 
products of the whole trade, should be before 
the Courtand should have an opportunity of 
proving what they can in their own favour. 
In other words it is not practicable ina suit 
of this kind between vendorand purchaser, 
where the vendoradmittedly holds and owns 
other large properties and funds, to se- 


A parate off one of them,and limit the enquiry into 


‘its charactetr, as the plaintiff would upon this 
restricted presentment of his case wish thé 
Court to do. 
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I come now to consider another point which 
might quite properly be taken between vendor 
and purchaser. Ahmedbhoy contends that he 
took whatever money he ‘did: take from bis 
father Habibbhoy ( excepting gifts, which 


after all are onthesame, or from.Ahmedbhoy’s" 
point of view, a better footing ) under a will. : 
And according to the decision in Str: Mangal- . 


das’ case, money or property taken under a: 
will is taken as self-acquired property. There- 
fore, Ahmedbhoy might very weli say -to the 
purchaser, whatever my sons may choose to 
say it issettled law that the money I got from 
my father is my self-acquired property.. Out 
of thatI bought this property and no one has 
any right to question my own absolute right 
and title to it. This giving rise to a question 
of law, is very proper to be considered and 
dealt with by the Court in 2 suit for specific 
performance. 

Is it then the general law of this waia 
that moneys taken under a will are the self- 
Lek us 
limit the case to father and son. Ifa father 
possessing (for the sake of the argument) self- 
acquired property leaves it by will to his son, 
does the son take it as self-acquired ‘or as 
ancestral property P If there were no will, 
and the son took by inheritance he would, of 
course take the property as ancestral. Is the 
nature of the property, as and when it comes 
into his handsaltered bý the mode of trangmis- 
sion P That is the quéstion, and it is a ques- 
tion of considerable importance. 

When I come to consider the judg- 
ment of the first and ‘Appeal Court, 
in Str' Mangaldas’ case, . carefully’ and 
critically, I feel grave doubt whether they 
really do go the length of settling the general 
law on this basis. Scott, J. 8 judgment at any 
rate more than once insists upon the particular 
intention of the testator inferred from the 
particular words of that will. Ifthe testator 
intends that his son shall take the property 
under the will, as his self-acquired property 
and says so, then the property comes into the 
hands of the legatee impressed with that 
character. Such I take to be the extreme 
length to which that judgment can fairly be 
taken. And the judgment of the Court of 
Appeal really goes no ‘further, if as far. The 
Privy Council case of Baboo Beer Pertab Sahee 
v. Maharajah Rajender Pertab Sahee (27) does 


not touch this question, except inferentially. 
(27) 12 M.I. A.159 W. R. 16 (P. 0) 
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Certainly their Lordships say that decisions 
too numerous now to be questioned have 
established the testamentary powers of Hindus, 
at least to the same extent and subject to the 
same ‘restrictions as inthe case of gifts tnter 
vivos. But it may well be doubted whether 
their Lordships, then or at any subsequent 
time, have decided that property, devised, to a 


son comes into his hands as- self-acquired’ 


property. It is strange that except in Str 
Mangaldas’ case, this question never seems to 
dhave come prominently forward in this Court, 
while in the other High Courts the decisions 
show that there is no disposition to accept 
ir Mangaldas’ case,.as having finally settled 
the law; no decision of the Privy Council 
exists on the point. Until this question has 
been definitely put and answered by their 
Lordships of the Privy Council, I should 
hesitate to say that the general law, depend- 
ing upon it, was settled. So far from that 
being’ the ‘case, the inclination of my own 
mind isto doubt whether the reasoning upon 
which the judgments in Sir Mangaldas’ case 
proceed, -is satisfactory or conclusive. 
‘Doubtless that decision is binding upon this 
Court; but the question here is different. I am 
to -determine whether assuming that there 
were no further difficulties, the whole of 
Ahmedbhoy’s property did come tohim under 
his father’s will, and assuming that‘ will 
contained a clear expression of intention that 
the property was to be taken as Ahmedbhoy’s 
self-acquired property, those facts, taken with 
the decision in Sı. Mangaldas case would 
render the title so secure, under the settled 
law of this country, that I could without fear 
orrisk force it on a purchaser. I doubt. The 
analogies which -were pressed on both the 
Courts during the argument in St? Mangaldas’ 
case, drawn from the old English law, are 
entirely deceptive and misleading. Where a 
testator bequeathed to his heir an estate of 
the same quality which he would have taken 
without the bequest, the rule was that the heir 
took as heir, and not as devisee. And it was 
actually argued that that could throw some 
useful light on the question whether assuming 
that a Hindu had the right to-dispose, by will, 
of his self-acquired immovable property, and 
exercised that right by. bequeathing it to his 
son, the son took it as ancestral or self- 
acquired ? The reason of the English rule was 
perfectly clear and intelligible ; but it has, of 
‘course, on bearing not the remotest, on the 
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vexed points of this question. 

An heir in England took a perfectly well- 
known and defined estate ; there was no doubt 
about the power of a testator to bequeath ; no 
doubt whatever about the right of legatee, no 
doubt about a single factor in" the whole 
problem. Because in English law the ono 
estate was higher than tho other, a devise to 
an heir, of the same estate that he would have 
taken as heir, became a nullity. It served no 
purpose. Had there been no devise the heir 
would have been better off. Hence the rule. 
But every factor in theIndian problem is 
doubtful. First, whether a Hindu had tho 
right to make a will at all; that was settled. 
Then whether he had the right to dispose of 
his self-acyuired property by will ; and, if so, 
whether of both kinds of self-acquired property 
movable and immovable? That was settled 
too, on the analogy of the Hindu law of gifts 
tnter vivos. It must, of course, be borne in 
mind, that our Courts are always trying not 
only to interpret, but to make, what we then 
call Hindu law. They have to adapt that 
archaic and in many respects obsolete set of 
rules to the requirements of expanding and 
developing civilization. The real Hinda law 
knew nothing whatever of wills. No Hindu 
lawyer had ever imagined a will. And it may 


“very well be doubted whether wills can be 


consistently engrafted upon the Hindu law of 
inheritance, or, to put it more broadly, pro- 
perty. For at the root of their whole system, 
seems to have lain the idea, that death ended 
all, and as the succession opened at death, tho 
notion of allowing a person to retain 
his power of disposition after death, by means 
of a will, would have been wholly repugnant 
to the principles of their law of inheri- 
tance, 

Still, since wills have long been recognized, 
and since they have been brought into line 
with alienations by gift inter vivos, with the 
object as far as possible of systematizing what 
has always been a vague, and rather amor- 
phous body of ancient rules and ritual, passing 
loosely under the name of Hindu law, the 
question must, of course, sooner or later, come 
up. What effect has this extension of the power 
of disposition beyond life, upon the quality of 
the estate so transmitted P Ifa Hindu has 
self-acquired immovable property, and dies 
leaving sons, they take the property as ancest- 
ral. That is the true Hindu law, If during 
his life-time he had chosen to give it to an 
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of his sons, I suppose, he would have taken it 
as a self-acquisition. But it does not necessarily 
follow as most of our Judges appear to have 
thought, that a Hindu lawyer would immedi- 
ately assent to the extension of whatis at best 
a donbtful “and. artificial analogy, so as to 
impress upon all property given by will, the 
same character as property given inter vitos. 
Because in the latter case, it muy well be 
doubted whether the doctrine does not Court 
a collision with a very deep seated 
principle of the truo Hindu law. And trying 
to find an explanation for what would satisfy 
the sentiments of Hindu lawyers on such a 
point, by means of an inexact and useless 
English analogy, is likely to make the con- 
fusion worse. 

Attempting to find a reason for making new 
Hindu law, upon a point which never could 
have occurred to Hindu lawgivers, in the 
technicalities of very old and well-settled 
English law implies a parallelism between the 
fundamental notions and systems of English 
and Hindu law which never existed. Analogies 
which appear to be the closer owing to the 
accident of both systems now being necessarily 

interpreted in the same language, native to 
one, foreign tothe other, are in that degree 
the mere misleading if they are not, as in the 
instance I am considering the analogy certain- 
ly was not, true. The analogical method has 
ils own value ; it has its special dangers. 
Used without as keen an eye to differen- 
ences, as to analogies, it is certain to 
breed confusion, and lead to unsound con- 
clusions. I make these observations, not 
because the particular point calls for them, 
though it is a good illustration; but because 
in studying all the case law which hasbeen 
cited both in this and the very similar case of 
Ohabildas Laliudhat v. Ramdas Ohabildas(28), I 
have been struck by the manner in which 
English Judges have over and over again, quite 
unconsciously, I believe,in many cases, read 
English analogies into the Hindu law. 

Taking the decision in Sir Mangaldas’ case, 
as it stands; conceding that it states the 
general law; there would still remain three 
points of grave doubt resting on Habibbhoy’s 
will. To make property left by a Hindu 
father to his son by will, self-acquired in the 
son’s hands, there are according to Sir Mangal- 
das’ case, three essentials. The property must 
have been the self-acquisition of the father; 

(28) 11 Bom. L. R. 606; 3 Ind. Oas. 267, (Infra). 
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the father in leaving it to his son, must have 
intended the son to take it as self-acquired 
property, and that intention must be plainly 
expressed on the face of the will, or at any 
rate capableof being collected with certainty 
from the language of the will, and circums: 
tances aliunde. Here the sons deny that the 
property which Habibbhoy left by will was 
his self-acquired property. It was, therefore, 
necessary, and would have been necessary 
even if the suit had been confined to Ahmed- 
bhoy and the purchasers, to carry the enquiry 
back to the time df Ibrahim, father of 
Habibbhoy. It was necessary to ascertain 
whether Ibrahim had left any property. If 
he had, and had not left it by will, ib would 
have come to Habibbhoy as ancestral property; 
and’ forming a nucleus, would again have 
necessitated a minute and difficult enquiry 
into the mode of all his “acquisitions, and the 
extent to which they too might have been 
infected with the character of joint ancestral 
property. Such an enquiry could enot, of 
course, have been attempted, much less made, 
in the absence of all the surviving members 
of the family ; and the fact that, on such an 
allegation, it would havebeen necessary shows 
clearly the limitations within which the 
Court would have had to act and decide 
between the vendor and purchaser. No Court 
would have thought of entering upon an 
enquiry into such remote and uncertain facts, 
under those conditions. 

In Oasumbhoy Ahmedbhoy v. Ahemdhoy 
Habtbbhoy (1) the issue was definitely raised, 
tried and found upon against Abmedbhoy. Thé 
Court found that Habibbhoy’s property was 
ancestral, In appeal their Lordships dissent- 
ed from this view, but as it was not necessary 
to decide the point, I can only treat that part 
of the judgment as an expression uf opinion. 
It is, however, obvious that while the point 
remains in doubt, Ahmedbhoy’s reliance on the 
fact that he obtained his property under the 
will of Habibbhoy, and, therefore, under the 
ruling in Sir Mangaldas’ case, that fact alone 
met and disposed of the defendants’ objection 
to the title was and is wholly misplaced. 

It would also be easy to distinguish the 
facts here from! the -facts in Sir Mangaldas’ 
case ; for the question in every case remains 
open, whether the testator had, and if he had 
whether he has clearly expressed a certain 
intention. í 

And here I wish to make an observation or 
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two upon the principle of the decision in Sir 
Mangaldas’ case, which in the opinion of 
many eminent Hind: lawyers, revolutionized 
the true-Hindu law. The ground of that 
decision is the intention of the testator. The 
reasoning, summarized, amounts to this. The 
Hindu law permitted a father to dispose of 
his self-acquired property by gift inter vivos. If 
in the exercise of that power le gave 
any part of it to a son, who would in 
the ordinary course have taken, on his 
death-as heir, that part came into the 
hands of the son às self-acquired property. 
Had-there been no gift, what came to the 
son by inheritance would have come to him as 
ancestral property. The power of testamen- 
tary disposition was unknown to Hindu law- 
givers. But now that it is recognized, it 
‘must be catalogued with the power to dispose 
of-self-acquired property by gift enter vivos. 
And the legal consequences which attach to 
“the one, must likéwise attach to the other 
mode of disposition. So far, although it may 
very well-be doubted whether, having regard 
to the time and cirenmstances when the 
Hindu law was made, any such correspondence 
‘between the modes of disposition would have 
been accepted, the reasoning is simple and 
‘intelligible. But the Courts were not content 
to leave it there. Had they done so we should 
have hada plain uniform rale, to be applied 
in all cases. All property left by will comes 
to the hands of the taker as his self-acquired 
property. And then the only doubt that ever 
could have arisen would have been whether 
the testator had acquired the property himself 
in such a way as to make it, within the 
contemplation of the Hindu law, his self- 
acquired property. There can of course be 
no question that a Hindu cannot dispose of 
ancestral property by will. In such a case 
the will would be a nullity. Not of course 
because the heir takes a higher estate or a 
lower estate, or for any such technical, and 
fanciful reason, but because property once 
impressed with the character of ancestral 
cannot by any act of mere volition be divested 
of that character. The converse is equally 
true, though in moulding the law on this 
subject, this side of the question appears to 
have been overlooked. The impress of 
ancestral property cannot be stamped on any 
property by mere volition. 
Thus when the Courts go on, as they 
immediately did, influenced no doubt rather 
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unconsciously than consciously by English 
ideas, to qualify the rule, the door was opened 
to uncertainty and confusion. The whole 
basis of the Judge-made law (for of course it 
ig, in no sense, really Hindu law) is tho 
supposed correspondence between tho power 
to dispose of property by gift inter vives and 
by will. From this the rule is deduced that 
as in the former case what is given is self- 
acquired, so in the latter case what is left 
by will is self-acquired. But the qualification 
which is immediately added, and has sinco 
been embroidered with considerable fincsso 
and delicacy inother Courts upon the Rule 
cannot be rightly deduced from that supposed 
correspondence or from any principle of the 
Hindu law. In effect it amounts to this, a 
testator who has self-acquired property may 
devise it to his son, so that by the expression 
of the testator’s intention one way or the 
other, the son will take it either as ancestral 
or self-acquired property. With the utmost 
respect for the many eminent judges who 
appear to have approved, without questioning 
that addition, I submit that it is illogical and 
untenable First, with reference to its 
source, the supposed correspondence between 
gifts and wills. Under the true Hindu law 
could a father give to his son, or to anyone 
else, tnier vevos, property, to be taken by the 
donee as ancestral? Iapprekend not. There- 
fore, if the new doctrine is deduced from the 
old, if it corresponds with it in one part, ib 
should logically correspond with it in the 
other. 

Butthe root of the error, as I venture 
humbly to think, lies deeper. My submission 
is that a correct understanding of the Hindu 
law will yield this fundamental principle. 
The nature of property, as ancestral or self- 
acquired, is wholly independent of any 
volition, when it has undergone transmission. 
I have to add the last words, else the uni- 
versality of my principle might be challenged 
in this way. Self-acquisitions by a member 
of a Hindu family living jointly, may retain 
the character, or lose the charactor of self- 
acquisitions, as the acquirer chooses to keep 
them wholly separate, or throw theminto the 
common fund. And that would be apparently 
a case of volition operating to impress ono or, 
the other character on the property. I doubt 
however, whether a more accurate analysis of 
what is implied in this current statement, 
would not further confirm the general truth of 
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the principle. But this appears to me certain 
and universally true, that when property passes 
form one Hindu to another, its character is to 
be ascertained in thehands of the latter by (a) 
the relationship existing between transmitter 
and transmittee, and (b) the mode of transmis- 
sion,“ In neither case is thero any room for 
the ‘play of intention or volition beyond this 
point, that the transmitter may selcct one of 
two modes of transmission. But having 
selected one, he cannot, by expressing an 
intention to the contrary, prevent that mode 
leaving its impress on the property when it 
reaches the hands of the recipient. 

I would illustrate my meaning by a simple 
figure. Suppose, there'are two conduit pipes tho 
top end of both being the same, but the bottom 
end of one being circular, and of the other 
triangular. Suppose the owner of self-acquired 
property to have the option of sending his pro- 
perty by the rounded or the angled conduit 
pipe, to his heir legatee or donee; and sup- 
pose that the property like molten metal 
must take the shape of the mould. Now it 
appears to me that this gives an exact and 
useful illustration of what according to the 
Hindu law happens and must happen when a 
Hindu devises to his son self-aecquired pro- 
perty. He can put it inthe one pipe or the 
other, that is to say he can make a will or 
not. - If he makes a will, he puts the pro- 
perty'into , we will say, the triangular mouth- 
ed pipe, if he does not, he puts it in the 
round mouthed pipe. But if he puts it into the 
former, it is useless for him to add a wish, or 
express an intention, that it should emerge 
circular all the same. That is impossible. 

The simile of the pipes is useful, of course, 
only to show what I mean bya part of my pro- 
position. Relationship cannot be illustrated by 
this figure. But it is obvious that no Hindu 
can make property ancestral by devising or 
‘giving it to persons, who are not so related to 
him as to make that form of property possible. 
Such considerations lead me to doubt whether 
when this question comes before the Privy 
Qouncil, as sooner or latter it must, their Lord- 
ships will lay down the general law as the 
particular decision in Str Mangaldas’ case has 
left it. 

For these reasons, to which I might add 
others owing to the actual distribution under 

“ Habibbhoy’s will, as well ab circumstances in 
the family history which had preceded it, I 
do not think that the plaintiff's contention 
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that the mere fact that he took his estate 
under Habibbhoy’s will avail him anything in 
this suit to enforce apecific performance of the . 
sale. 

There remains then only one questian. Whe- 
ther, assuming the family to be a joint Hindu 
family and the property in suit joint family 
property, the proposed sale by'the father. would 
not be valid and binding on the sons? If in 
all circumstances it would, then the objection 
to the title on this ground, which isthe only 
substantial objection, fails. 

At the very end of the argument gami 
for plaintiff mentioned this -point. It 
evidently took the defendants executors by 
surprise. Yet it has always lain on tho 
face of the whole discussion, plain to be 
seen by all. 

But Ido not think there is much init 
after all. True. the plaintiff's contention 
has some seeming support in a decision of the 
Privy Council in Baboo Beer -Pertab Sahee v, 
Maharaja Rajender Pertab Sahee (2), grhich 
lays down, though not I think as more than 
the expression of a reason for their Lordships’ 
conclusion, that the right to impeach alien- 
ation is exactly co-extensive with the right 
to enforce partition. Thus, where, on that 
footing. a son could not enforce partition, 
he could not object to an alienation. And 
as among the Khojas the law-.ab present 
is that by custom a son is- precluded from 
demanding partition during his father’s life- 
time he is ‘likewise precluded from chal- 
lenging any. alienation of the joint family 
property by the father. This at first looks 
like a»very strong position. And if the 
general Hindu law wore settled on the basis 
of that principle, if farther.” the Khojas 
were definitively in all respects subject to 
the Hindu law, there would be an end of 
the matter. In the first place.it may well 
be doubted whether. the dictum of the 
Privy Council ought to be or’ was meant 
to be extended beyond the facts of- that 
case. If--ve go to the Hindu law itself 
it would, I think, be hard to find either 
in texts ov general principles: any -sup- 
port for: thus connecting the. power of. 
alienation on ‘the ọne ' hand‘ with the 
right to: demand partition’ on the other. 
I question whether any Hindu lawyer 
of eminence would unhesitatingly assent 
to: the proposition; as a general pro- 
position of Hindu law,” that- where the 
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fons’ right to.insist upon immediate par- 
tition is suspended (if indeed upon a true 
understanding of the Hindu law it ever 
is) the father may during such suspension 
alienate the whole’ or any part of the 
joint family estate at pleasure. The truth 
is that. the two powers are rooted in 
totally; different notions. Whatever is to 
be said of the restrictions imposed by 
some of our Courts upon the right of a 
son to insist: upon immediate partition (as. 
in the case of an impartiable Raj which 
is, of course, ® special case, or as among 
Khojas, where the restriction is admittedly 
an exception to the Hindu law and is 
founded on proof of a Khoja custom) it 
may well be doubted whether the reason 
for such a restriction anywhere im- 
pinges upon the -theory of a father’s power 
to alienate as ‘agent and manager for 
the rest of the family any part of the 
joint family property. . Making the two 
interdependent, seems to lead to entangl- 
ing two quite distinct theories. The 
former if referable to anything really to be 
found in the Hindu law might be refer- 
able to some extension of the patria-potestas, 
some survivalof the sanctity and reverence 
belonging to the father and head of the family. 
As a conseqnance of that and by -way of 
special privilege it might follow that the 
father occupying a higher position was not 
to be exposed to compulsory partition of the 
estate at the will or caprice of any junior 
member of thefamily. Where all are equal 
as upon the father’s death, the brothers would 
be, this reason. ceases to operate, and hence 
possible the origin of this rule. But no 
reasoning of that sort could fairly be extended 
to empower the father, not only to prevent the 
sons insisting upon partition and obtaining so 
each his share, during the life-time of the 
father, but of disposing of the whole family 
property and thus depriving the rest of the 
family of all even after his death, in which 
from birth they had vested interests. 

In respect of alienations I submit that the 
governing principle is really no more than a 
principle of agency; and that even so viewed 
it is subject to severe restrictions, It is only 
where the circumstances of the family as a 
whole make it necessary, in order that its 
corporate life may be best continued, to 
alienate the whole or any part of the family 
property, that the Hindu law allows the 
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father to do so. No doubt what consti- 
tutes necessity and what falls short of it must 
in each case be a question of fact, and the 
degrees of necessity shade nicely and finoly 
off into what is not really necessity but 
advantageousness. It is possible that Courts 
would look upon an alienation, which was 
extremely advantageous to the family, as 
justified. But that assumes that it had been 
done. I question whether any Court in India 
has yet gone the length of allowing an 
alienation by the father without the consent, 
and against the wishes of sons, merely upon 
the ground that it would be a very good 
bargain. In this case, of course, there is no 
question of necessity at all. Suppose this sale 
were decreed and the vendor, still having 
during his life-time theabsolute control of the 
money, were to speculate and lose every 
penny of it could not the sons come in after 
his death and claim to have the sale set 
aside P And if they could what would be the 
position of the purchaser? He wonld find 
himself involved in costly and interminable 
litigation which upon a moderate estimate 
would cost him a quarter of the price he had 
paid for the property, even if it did not end 
in his losing the property as well. Ought any 
purchaser to be exposed to such arisk P 

There is too the additional difficulty I have 
mentioned. Taking the decision in Baboo 
Beer Pertab Sahes v. Maharajah Rajender 
Pertab Sahee (27), to be binding, as, of course, 
it is upon all Indian Courts, and farther that 
ib has established the law to be that as long 
as sons cannot insist upon partition, the father 
may alienate at pleasure still the Khojas are 


not in all respects subject to the Hinda law. 


In this respect they might say that they were 
not. No decision has yet been given upon 
what limitation if any Khoja customs impose 
upon the Khojas-in matters of alienation. 
Doubtless alienation may be taken to be a 
part of the Jaw of inheritance and succession, 
so too one would have thought might partition, 
But already the Khojas are excepted from 
the general Hindu law of partition and 
possibly they may be excepted again from 
the Hindu law of alienation, Indeed it is 
not too much to say that no one at present 
knows or possibly can know how the Khojas 
stand in relation to Hindu law onthe one - 
hand and Mussulman, or English law (in thee 
Presidency towns) on the other. Every 
point as it arises is sure to be tried out on a 
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plea of custom, just as in Oassumbhoy v. 
Ahmedbhoy (1) the decision of the principal 
point there rested on a proved custom. 
< Further in dealing with the Khoja 
community it must be remembered that 
what is to be ascertained is not how much 
Hindu law, the Khojas have adopted, but 
how much Hindu law they have discarded. 
And it may well be doubted whether ustil 
qur Courts re-imposed it on them, they had 
not desired and intended to’ disembarrass 
themselves of most of the more rigid rules of 
Hindu law governing the accumulation of 
family wealth, If the Khojas really have a 
“onstom” that sons cannot enforce partition 
during the lives of their fathers, that probably 
means no more than that the community to 
that extent had abandoned the Hindu law 
” of the family. And proceeding along the 
same line, it would have been but a short and 
n natural step to have abandoned the whole 
Hindu law of joint family estate. T have 
little doubt that this is what the Khojas, or 
as many of them, as reside in great cities and 
carry on large businesses, would wish to--do. 
Nothing could be well more unsuited to a 
. growing commercial community, than the 
doctrines of joint ancestral, or joint family, 
property. Unless, however, special legislation 
frees them from the yoke, it must be for the 
present taken to be settled that inthese im- 
portant aspects of life, the Khojas are under 
the Hindu law. Therefore, it would be at present 
out of the question to presume that an aliena- 
tion of ancestral family property made without 
necessity, and withont the assent of the 
co-parceners, would bind the latter. 

Thus after civing careful attention to every 
point which fairly arises between the vendor 
and the purchaser, I am forced to the conclu- 
sion that this suit fails. 

It may well be objected that if I am right 
no father of a family governed by the Hindu 
law could ever offer a good title to an intend- 
ing purchaser unless he got all his male issue 
to concur and join with him in executing the 
conveyance. And this notwithstanding that 
in fact the property to be sold was the self- 
acquired and sole property of the intending 
vendor. I admit that that seems a harsh 
rule, especially to be applied to the wealthy 

e Hindu inhabitants of this great city. But 
at seems to me the only logical and consistent 
rule. The fault is not with Courts but with 
the requirements of the Hindu law, which wag 
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made for a society living under altogether 
different conditions, framed to secure objects 
which need not be regarded as of much 
importance in modern ‘commercial circles, 
and now appearing, with reference to all the 
surrounding circumstances, badly in need of 
adaptation to a new environment. No Judge, 
who has to administer the venerated Hindu 
law io a progressive society, can help feeling 
that in some respects it is an anachronism ; 
and thatits archaic form needs rè ‘casting. ; 
But as long as it remains what iti is, there can 
I apprehend be little doubt but that i in effect 
the rule really is in a case like this, that no 
title .offered by the, head of a joint Hindu 
family, or a familyin which whether in fact 
joint or not claims are put forward by members, : 
tothe property as ancestral could be good 
enough to be forced on an unwilling purchaser, 
unless all the co-parceners (or possible co- 
'‘parceners) concurred. In .this view it would 
be obviously idle to proceed, as I have been 
asked to proceed, and further determine 
whether as between Ahmedboy and his “male 
issue, ihis property is’a self-acquisition of the 
former. Whichever way I decided, assuming 
that my decision on the main issue is right, 
I should only be dealing with a point 
immaterial to the suit, a point which is not 
necessary to be decided, and so my decision 
would be obiter and would have no binding 
effect upon Ahmedbhoy and his male issue. 

I come to this conclusion with regret, not 
only because I feel that it will be a great 
disappointment to the principal litigants, but 
because in the courge of the trial and argu- 
ments, many interesting and important points 
have been raised which have engaged my 
attention for weeks. Still, in the circumstances 
of the case, I feelthat I ought to refrain 
from expressing any opinion upon the merits 
of this part of the controversy. 

The result is that this soit for specific 


performance must be dismissed with all costs '' 


upon the plaintiff. 
Suit dismissed. 
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Orv, Appear No, 48 or 1908. 

March 2, 1909. 

“Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
GUNNAJI BHAVAJ1—~PLamtier— 
APPELLANT 
versus 
MAKANJI KHUSHALCHAND— 
DEFENDANT — RESPONDENT. 

"Greil Procedure Coda (Act AIF of 1882), 8. 50— 
Plaint darred on the face of it— Amendment by reference 
to a document which would bring the gust within time 
— That document mol qneluded im the original list of 
documento. 

The amendment of a plaint by reference to a 
document not inoluded in the original list of docu- 
ments’ would not convert the suit into a suit of 
differont and inconsistent character, and as a suit, 
which is prima jacie time-barred, would remain the 
same, based upon exactly the same causo of action, 
except for the addition of ono allegation, which would 
bring the claim within time, the amendment should 
be allowed. 

- Facts.—Are fully stated in the following 
Jadgmefttof Russel, J., dated August 21, 1908, 
against which this appeal was preferred: 

- Rassel, J.—This case raises an important 
point of practice. 

The suit was filed by the plaintiff’s firm 
against the defendants for a sum of over 
Rs. 6,000 on the usual commission. agency 
account in respect of spices and grain and 
the suit was admitted on the 15th October 
1907. Para. 4 of the plaint relies upon an 
adjustment dated the ltth September 1899, 
(obviously, therefore, the plaintiff is barred) 
whereupon a sum of over Rs. 8,000 was 
found due to the plaintiff. The para. goes on: 

“Thereafter plaintiffs received from time 
to time various sums aggregating to Re. 4,101 
from the defendant. The last of such pay- 
ments was made on or about Magsar Vad 
13th, Samvat 1961, Marwari, (5th December 
1895). Copy of the writing passed on making 
- this payment is hereto annexed and marked 
B.” 

Now I have read Ex. B to the plaint, and 
that runs as follows ;— 

“Release 1 one to Sha Gunnaji Bhawaji 
of Bombay written by Bhai Ramchand Khoo- 
shal of Goregaum. I give this in writ- 
ing that I had a share in your shop 
of annas 2, in word annas two, from Sam- 
vat 1956 Ashad Sud Sth up to Samvat 1958 
Kartak Vad 80th according to the Marwari 
Calendar. That share I am taking from you in 
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a lump sum, viz., Rs. 601 (six hundred and 
one) and that I admit and consent to. 1 
have now no interest in your shop. I am 
now releasing this my share of my own 
freewill. This release is given by me of 
my freewill and pleasure and when in sound 
understanding and it is agreed to by me. 
Dated Samvat 1961, Magasar Vad 18th, 


. Marwari Date. 


Whether that document Hx. B could, under 
any circumstances, be held to be evidence of 
part-payment on account of this debt, it 
is not necessary for me to decide, because 
as the plaint stands it obviously is beyond tho 
period which is necessary to take the case out 
of the Statute. 

At the hearing of the case when it camo 
on as a Short Cause, a written statement 
was put in raising several defences, but the 
only one relied upon was that of limitation ; 
and upon that being done Mr. Jardine ap- 
plied for leave to amend the plaint, becaure 
he sought to rely upon another ee 
namely one of the 20th of March 1902, 
translation of which has. been supplied Pa 
me. I may mention that in the list of 
documents upon which the plaintiff relies, 
which I have referred to, no mention what- 
everof this document is to be found. Certain 
correspondence took place after the discovery 
or the alleged discovery of this document, 
a portion of which only has been put in 
as Exts. Nos. 1,2 and 3. It is not necessary 
for me to refer to that correspondence in 
extenso. ‘Suffice it to say that the view of 
the detfendant’s attorney was that assuming 
this document of 1902 to be genuine docu- 
ment, it would be necessary to havo tho 
plaint amended. But this suggestion was 
rejected in a very summary manner by tho 
plaintiff’s attorneys ; and the question that I 
have to decide is whether I can allow this 
plaint, which is bad on the face of it, to be 
amended in the way suggested. 

By section 50 of the Civil Proceduro Code, 
last clause, it is expressly provided: `“ If the 
cause of action arose beyond the period 
ordinarily allowed by any law for insti- 
tuting the suit, the plaint must show the 
ground upon which exemption from such 
law is claimed.” So that makes it imper- 
ative upon the plaintiff to set out in his 
plaint the ground upon which exemption 
from such law is claimed. In the plaint 
(as I have pointed out), as it is now drawn, 
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the plaintiff relies or wishes to rely upon a 
part-payment which is beyond the period of 
three years from the original adjustment. 
In the letter of 1902 he would attempt to 
rely upon an acknowledgment which would 
take the case ont of the Statute. Now one 
thing is perfectly clear that amendments 
cannot be allowed if they convert a suit of 

.one character into a snit of another, and I 
confess that I cannot imagine any amend- 
ment more inconsistent than one which 
makes a plaint, which is admittedly bad on 
the face of it, a good one in law. 

Now, the principles which have been laid 
down in several cases, are to be found in 
Steward v. North Metropolitan Tramways Com- 
pany (1) and in Weldon v. Neal (2); and in 
Olarapede and Qo. v. Commercial Union Associ- 
ation (3) ; and the facts of two cases in Steward 
v. North Metropolitan Tramways Oompany (1) 
and Weldon v. Neal (2) certainly bear upon the 
present case. In all those three cases the 
principle may be stated to be that all amend- 
ments will be allowed which do not cause an 
injustice to the other side. But if the amend- 
ment will put the other side into such a 
position that they must be injured it ought not 
to be made. 

In this cas it appears to me it would be 
a gross injustice to the defendants, who are 
entitled to rely on the Statute of Limitation 
if I were by this amendment to convert 
what is as I have said admittedly a bad plaint 
into what may be a good one. I have not been 
able to find any case (and such must have 

* occurred) in which an amendment such as the 
present one has been allowed. 
“ I should like to remark that in this case the 
plaintiffs cannot be* said to be without any 
remedy, because it will be open to them to 
“file a suit against the attorney who drew 
this plaint, if they are so advised, for negli- 
gence, and to seek from him the sum of 
over Rs. 6,000 the amount of damages which 
_they may have sustained. 

Another thing I should like to remark is 
that I learnt during the progess of this 
case from My. Kirkpatrick thst there 
is a rule in the Taxing Masters Office 
that where plaints in Short Causes aredrawn 
by counsel, the connsel’s fees are not allowed 
on texation. All I can say is that to my mind 

(1) (2286) 16 Q. B. D. 558. 

(2) (1887) 19 Q. B. D. 894, 

* (8) (1884) 82 W. B. 267. 
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I consider that practice is one very much 
to be deprecated. Ithink I may fairly assume 
that if fhe plaint in this case had been 
drawn by counsel section 50 of the Civil 
Procedure Code would have heen borne in 
mind. Therefore, it appears to me, a certain 
amount of discretion should be allowed to the 
Taxing Master, to allow counsel’s fees, on 
taxation, if heis of opinion it was not un- 


reasonable to submit it to counsel to be- 


drafted or settled. 

The result of my judgment is thatI find 
on the issues that the suit is barred by limit- 
ation, and the natural result must follow that 
it is dismissed with costs, 

The Hon. Mr. Selavad, for the Appellant. 

The Hon. Mr. Strangman, the Advocate- 
General, with Mr. Inverartiy, for the Re-' 
spondents. 


Judgment.—tIn this case we cannot 
agree with the learned Judge of the Court 
below that an amendment such as was asked 
for would convert the suit into oe suit of 
different and inconsistent character. The 
suit would remain the same based upon 
exactly the same cause of action except for 
the addition of one allegation. We think, 
therefore, that the amendment should be 
allowed as shown in para. 1 of the memo- 
randum of appeal, but as the controversy has 
arisen entirely through the negligence of 
the plaintiffs, we direct that they must pay 
the costs of the appeal and of the first 
hearing in the Court below including the 
costs if any of the hearing of the Jndgmert, 
Leave granted to defendants to file a supple- 
mental written statement, if so advised. 

Appeal allowed. 


= ae 
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SHWARNAMOYI DEBYA U. NAVADURGA DEBYA. 
(Not reported yet olaewhere.) 
CALCUTTA HIGH COURT. 
REGULAR Orvis Appean No. 451 or 1907. 
August 6, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Carndnuff. - 
SHWARNAMOYI DEBYA-— PLAINTIFR— 
APPELLANT 
` versus 

NAVADURGA DEBYA CHOWDHURANI 

AND ANOTHER—D EFENDANTS—BESPONDENTS. 

Bpeetfic Relief Act (I of 1877), 8 42—BSutt for mere 
declaratioen—Omiasion to ask Jor consequential relief, 
fect of, E 

Section 42 of tho Specific Relief Act does not 
empower a Court to dismiss oa suit merely because 
the plaintiff being able to seek further relef than 
a mere declaration of title omits to do go. 
says that in such a case no Court shall make a 
declaration. If there is some relief which the plain- 
tiff was able to seck but hag not done so, an op- 
portumiy should certainly be given to the plaintiff 
to include that rehef, conditionally (if necessary) 
upon her pore tho additional Court-fees. 

Kunj Bihari adji Purshotam Prasaljiy. Keshav- 
lal Hiralal, 28 B. 507, Sakharam Krishna v. The 
Swetary of State for India in (vurcil, 28 B. 832 and 
Kalabi@u Bhapuji Chudasama v. The Secretary of 
State for India tx Conucil, 29 B 19, followed. 

Appeal from the decree of the District 
Judge of Noskhali, dated September 9, 1907. 

Dr. Preo Nath Nen and Babu Romesh 
Chandra Sen, for the Appellant. 

Babus Bordo Nath Datta and Janendra Nath 
Sarkar, for the Respondents. 

Judgment.—tThis is an appeal by the 
plaintiff froma decree of the District Judge of 
Noakhali, dismissing her suit on the prelimi- 
nary ground that it was barred by section 42 
of the Specific Relief Act, 1877, and could 
not proceed in its present form because it 
was in substance a suitto cancel the will of 
her father Naba Kumar Roy Chowdhury. 
The following facts are undisputed. One 
Raj Kamal Roy Chowdhury by his will 
dated 13th Magh 1265 left his propery to 
hisson Naba Kumar Roy Chowdhury and 
the child of which his wife was then pregnant, 
if it were ason. Inthe event of his son or 
both his sons, not living long the Testator 
empowered his wife to adopt two or three 
song in succession. Raj Kamal died shortly 
after making his will in J265 leaving his 
widow Ram Durga Deby Chowdhurani and 
his son Naba Kumar him surviving. The 
child born after Raj Kamal’s death was a 
daughter. Naba Kumar thus became entitled 
to the property and in histurn made a will 
dated 2nd Jaista 1282 by which he conferred 
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on his wife (defendant No. 2) power to adopt 
ason. He further purported to confirm tho 
authority which -his mother and his sunt 
Bhairabi Debya Chowdhurani might have to 
adopt sons to their respective husbands, 
namely his father Raj Kamal, and his unclo 
Krishna Mangal Roy Chowdhury. His wife 
(defendant No.2) was then pregnant. Ifa son 
was born to him that son was to inherit. 
Naba Kumar further directed by clauso 7 
of his will that if his aunt or mother adopted 
a son he should be regarded as his (ihe 
Testator’s) brother and share equally in tho 
family property with his begotten or adopt- 
ed son. In defanlt of any begotten son of his 
own or adopted son “of his aunt, mother, or 
wife, or children of such adopted sons or any 
one in the line of his grandfather, he De- 
queathed a small share of the property to his 
two sisters Brojeswari Debya and Mohes- 
wari Debya and their sons, and the remainder 
to the family Thakur. Naba Kumar died in 
1282 shortly after making his will, and the 
plaintif is his posthumous daughter. In 
1284 Ram Durga purported to adopt one 
Chandra Kumar Roy Chowdhury asa son to 
her late husband Raj Kamal. Chandra Kumar 
died in 1296, and defendant No. 1 is his 
widow and heiress. The plaintiff's case is that 
the adoption cannot affect her rights as heiress 
of her father” Naba Kumar, inasmuch as 
the property vested in her on her birth sub- 
ject to the life-interest of her mother, defend- 
ant No. 2, The will of Naba Kumar is not 
mentioned in the plaint and the plaintiff has 
inanswers to interrogatories denied that she 
had any knowledge of it until it was plead- 
ed in the written statement of defendant No. 
1. Defendant No. 1 has, it is said, entered 
into possession of the property or a 
share of it wrongfully and with the 
consent and collusion of defendant No. 
2, Plaintiff, accordingly, asks for a declaration 
of her title to the property left by Naba 
Kumar Roy Chowdhury subject to the life- 
interest of defendant No. 2 and fora declara- 
tion that the acts of ownership done by de- 
fendant No. 1 are inoperative as against her. 

The District Judge has dismissed her suit, 
as above stated, holding that it was incumbent 
on the plaintiff to ask to have first the adop- 
tion of Chandra Kumar and, secondly, Naba 
Kumar’s will set aside, before she could suc- , 
ceed in this suit. 

In this view we think that the District Judge 
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was clearly wrong. As pointed out by the 
Bombay High Court in ` Kun) Bihars 
Prasadji Purshottam Prasadjt v. Keshav- 
lal Hiralal (1) section 42 of the Specific 
Relief Act does not empower a Court 
to dismiss a syit merely because the plaintiff 
being able to seek further relief than a mere 
declaration of title omits to do so. It merely 
says that in such a case no Court shall make a 
declaration. If there is some relief which the 
plaintiff was able to seek but has not done so, 
an opportunity should certainly be given to 
the plaintiff to include that relief, condi- 
tionally (if necessary) upon her paying the 
additional Oourt-fees. The cases of Sa- 
kharam Krishna v. The Secretary of State 
for India Oounctl (2), and Kalabbat 
Bapuji Chudasama v. The Secretary of State 
for India in Oouncil (8), are to the 
same effect. It is obvious, therefore, that 
for that reason alone the case must be re- 
manded to the District Court for a retrial. 
In this case, however, the facts of which are 
not unlike those in the case first cited, we 
are unable to see that as against defendant 
No. 1 the plaintiff was able to seek other 
relief at this stage. Her case is that she is 
the heiress of her father, and, subject to her 
mother’s life-interest entitled to the property 
of which he died possessed. Her mother 
being still alive, she cannot claim possession. 
She is only entitled to bave her rights 
declared. As forsetting aside the adoption, it is 
immaterial to the plaintiff whether the adop- 
tion be set aside or not. What she maintains 
is that her rights are better than those of 
the alleged adopted son, because the adoption 
did not take place until the property had 
vested in her and that it could not be divest- 
ed, and secondly, that the bequest in the will 
to the adopted son was void. The District 
Judge admits that there is some force in 
this contention but appears to think that the 
questions can be raised only if the plaintiff 
asks the Court to adjudicate upon the validity 
of the adoption. We see no necessity for 
such a cause. The questions properly arise 
in this suit as between the plaintiff and the 
defendant No. 1 and there is nothing to 
prevent the Court considering and determin- 
ing them es incidental to the main decision 
inthe suit, regarding the plaintiff’. title, 
~ Bo, too, with regard to the will, the Doni 
1) 28 B. 567. 
| PE B. 19. 
28 B. 832. 
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may, and indeed must, construe it to see 
whether it is opposed to the plaintiff's caso. 
It may be noted that probate was once granted 
of this will to Bhairabi and Ram Durga. 
Application was made to the District Judge 
for revocation of that probate on several 
grounds (1) that the will was a forgery, (2) 
that Naba Kumar was in fact a minor and (3) 
that both the executrices weredead. Revocation 


` was ordered onthe last ground, the other 


questions being left open (see appeal from 
Original Decree No. 384 of 1908, which we 
decided on the 23rd July last). We see no 
reason why the validity of the will so far as 
it affects the plaintiff's case against defendant 
No. 1 should not be inquired into in this suit. 
The plaintiff’s claim to relief will not be 
thereby changed. She will be stil suing 
only fora declaration. The only consequential 
relief that she could well ask for would be 
possession, and that relief is not open to her, 
on her case as she puts it, so long as her 
mother is alive. 

The case of Thakoordeen Tewuree v. Nawab 
Syed Ali Hussein Khan (4), on which the 
leaaned Pleader for the respondent relied 
appears to us to be distinguishable from the 
present. There the plaintiffs were seeking to 
set aside a deed executed by their mother 
through whom they claimed though they 
framed their prayer as for a declaration only. 

In Joy Narain Giree v. Grish Chunder Mytee 
(5), the facts are not clearly stated, and it does 
not appear what the plaintiff actually sought. 
But apparently it was asimilar case to that 


‘last cited, as Couch, O.J., remarked “ where a 


plaintiff asks to have a deed or will set aside, 
there is a prayer for substantial relief.” That 
is not the case here. At the same time we may 
suggest that for the better determination of 
the question arising in this suit it would 
be advisable that the estate of the 
plaintiff's deceased father should be repre- 
sented. The probate of the will having 
been revoked as above stated there is at 
present no legal representative to be brought 
upon the record. The District Judge should 
consider whether it would not be advisable to 
appoint an administrator pendente lite of that 
estate, unless before the hearing, letters of 
administration have been granted to some 
person. In -that case that administrator 
might be made a party. For these reasons 
we think that the decree of the District Court 


: C4) 21 W. R. 340; 18 B. L. R 427; 1 L A. 192. 
(5) 22 W. R. 488; 15 B. L. R. 172. 
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must be set aside and the case remanded to 
that Court under Order XLI Rule 23 for trial 
on the merits. 
The costs of this oppeal to abide the 
result. We fix the hearing fee at 5 gold mohurs. 
Appeal allowed and case remanded. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ORIGINAL Sorr Appran No. 20 or 1908. 
April 22, 1909. 

Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Sankaran Nair. 

Tun ADMINISTRATOR-GENERAL oF 
MADRAS AND ANOTHER—PLAINTIFE— 
APPELLANT 
versus 
Tur OFFICIAL ASSIGNEE or MADRAS 
AND ANOTHER-——DsFRNDANTS—RASPONDENTS. 

Insolvency Art (St. 11 & 12 Vic. C 40) 8 7—Death of a 
partner.. Insolvency application by suruwing partner, effect 
o'—Rwht of Oficial Assignee to wind up the business so 
as to bind the representatives of the deceased partner, 

On the death of a partner the partnership is 
diszolvedeand the surviving partner has the right 
to realise the property of the partnership and 
discharge its liabilities. If the surviving partner 
had applied to be declared an insolvent and a 
vesting order is made, his right and obhgations 
vest in the Official Assignee who can wind up the 
business so os to bind the representatives of tho 
deceased partner. The obligation of tho surviving 
partner to sell the partnership property and to pay 
the partnership debts devolves on the Official 
Assignee as an incident of the estate which vested 
in him under section 7 of the Insolvency Act, 
and the administrator of the property of the de- 
ceased partner including hig share in the partner- 
ship property takes subject to the said obligation 
of the Official Assignee. 

Ita Bondne, (19065) 2 Oh. 480, Lovell v. Beaucha , 
(1894) A. O. 607, referred to. 

Frarer y. Kershan, 2 Kay and Johnson 496, dis- 
tinguished. z 

Appeal from the judgment of the Hon. 
Mr. Justice Wallis, dated 24th January, 1908, 
in the exercise of the Ordinary Original 
Civil jurisdiction of the High Court “in 
O. S. No. 90 of 1907. - 

Mr. 0. F. Napier, instructed by Messrs. 
David and Brightwell, for the Appellant. 

Mr. M. A. Tirunarayanachari, instructed by 
Messrs. King and Josselyn, for the Re- 
spondent. 

Judgment, 

Arnold White, C, J.—The point raised in this 
case is by no means free from difficulty. 

The effect of the death of Mr. Macfadyean 
was to dissolve the partnership, Indian 
Contract Act section, 258 (10). After the 
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dissolution the rights ond obligations of the 
partners continued in all things nocessary 
for winding up the business of the partner- 
ship (section 263). Mr. Napier on behalf 
of the appellant did not contend that Sir 
George Arbuthnot, as the surviving partner, 
had not the right to realise the property 
of the partnership and discharge its liabili- 
ties. I may omit Mr. Young’s name since 
it is not disputed that Sir George Arbuthnot 
and Mr. Macfadyean were alone interested in 
the partnership's assets, Mr. Young being what 
is known as. “a salaried partner”. Mr. 
Napier’s argument was that this being a 
personal right based on the natural con- 
fidence between tho partners (see Lindley on 
Partnership. 7th Edition page 648), it did 


-not pass to the Official Assignee and that 


for the purpose of realizing the estate the 
only course open to the Official Assignee 
(there being no provision inthe Indian In- 
solvency Act, which corresponds to section 
125 of the English Bankruptcy Act, 1883) 
was to bring a suit against the Administrator 
for the winding up of the partnership. 

I do not think it can be disputed that 
on the death of Mr. Macfadyean, it became 
the duty of Sir George Arbuthnot to wind 
up the partnership. Vaughan Wiliams 
L. T., in Re Bondne (1), puts the law thus 
“The real trath of the matter is that, 
leaving out all questions of legal estate, 
there is, as between the surviving partner 
and the representatives of tho deceased part- 
ner, an overriding duty to wind up the 
partnership assets and to do such acts as 
are necessary for that purpose and if it is 
necessary for that winding up either to con- 
tinue the business or borrow money or 
to sell assets, whether these assets are real or 
personal, the right and duty are co-extensive.” 

I take it that if Sir George Arbuthnot 
instead of filing his insolvency petition had, 
as surviving partner, entered into a private 
arrangement with the Firm’s creditors for 
the purpose of winding up the business, he 
could have done so without bringing a snit 
for winding up and that Mr. Macfaydean’s 
representative would have been bound thereby. 
Does it make any difference if the business 
is wound up in insolvency proceedings in- 
stituted by a surviving partner? It would 
appear from the judgment of the House of 
Lords in Lovell v. Beauchamp (2), that the 

(1) (1906) 2 Ch. 480. (2) (1894) A, C. 607, 
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rule, that when a receiving orderis made 
against a Firm of which one partner is a 
minor, an adult partner has the right to 
insist that the partnership assets shall be 
applied in payment of the liabilities of the 
partnership, and that until these are pro- 
vided for no part of them shall be received 
by the infant partner, can be made avail- 
able for the benefit of the creditors in 
bankruptcy proceedings. I think the right 
and obligation of Sir George Arbuthnot as 
surviving partner can be made available for 
the benefit of the Firm in the insolvency 
proceedings under the vesting order made 
against the Firm. In Seton on Judgments 
and Orders, Vol. III page 2190, the law is 
thus stated. Where all the surviving part- 
ners or a sole surviving partner become 
bankrupt, the proper forum for the decision 
of all questions relating to the estate is the 
Court of Bankruptcy ; and an aciton on the 
part of persons claiming under the deceased 
partner will be restrained by injunction; 
secus where the the survivors or any of them 
remains solvent; ex parte (3), Gorden Morley 
v. White (4). Lord Lindley says “If there is 
only one partner living in this country his 
co-partners being either dead or abroad, 
and he becomes bankrupt, the trustee in 
that case winds up the affairs of the part- 
nership as well as the private affairs of 

the bankrupt.” Lindley on Partnership, 
' ‘th Edition page 740. The estate which 
vested in the Ofcial- Assignee was as 
it seems to me Sir George Arbuthnot’s 
interests in the partnership assets 
but this interest was subject to the obli- 
gation to realize the property of the part- 
nership and to discharge ita liabilities. If 
Sir George Arbuthnot’s right was a personal 
right and nothing more. ` Mr. Napiers’ argu- 
ment would have been more difficult to un- 
swer. But the right was subject to the 
correlative obligation and it seems to me the 
Official Assignee took the estate subject to this 
obligation. Assuming Mr. Macfadyeans’ in- 
terest in the partnership assets became 
vested in his administrator on his death 
that interest was subject to the obligation 
on the surviving partner to sell the part- 
nership property to pay the partnerships’ 
debts. It seems to me this obligation de- 
volved upon the Official Assignee ag an in- 
cident of the estate which vested in him 

(8) 8 Ch, 555. (4) 8 Ch. 214. 


under section 7 of the Insolvency Act. 

I think the case of Frarer v. Karshan (5), 
in which Mr. Napier relied is distinguishable. 
In that case an injunction was granted to the 
Assignee in Bankruptcy of an insolvent 
partner restraining a judgment-creditor of 
a solvent partner who had purchased the 
interest of the solvent partner in the part- 
nership goods to a purchaser under a sale 
which the judgment creditor professed to have 
made. 

All that that case decided was that the 
power of a solvent partner upon the bank- 
ruptcy of his co-partner to sell the partner- 
ship property cannot be transferred. 

As it seems to me the decision might well 
have proceeded on the short ground that 
the surviving partners’ right to sell is for the 
purpose of winding up the partnership and 
not for the purpose of satisfying the separate 
debt of the surviving partner. I think the 
principle of this decision does not apply when 
the estate of an insolvent surviving partner 
vests in the Official Assignee. It vests subject 
to the obligation surviving partner was under, 
viz., an obligation to wind up the partnership 
business. . : 

I do not wish to be taken to dissent from 
the ground on which Wallis, J., based his judg- 
ment, but I prefer to rest my judgment on 
the ground which I have stated. 

I think this suit was rightly dismissed by 
Wallis, J., and I would dismiss this appeal 
with costs. I certify for two counsel. 

Sankaran Nair, J—I am not prepared to 
differ. 

E Appeal dismissed. 

(5) 2 K. & T. 498. 





(s. c. 83 B. 429; IL Bom. L R. 495.) 
BOMBAY HIGH COURT. 
Civin EXTRAORDINARY A.PPLIGATION No. 72 
or 1909. 
April 2, 1909. 

Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
TRIMBAK MADHAV T1ILAK—Appiicant 
versus 
NARAYAN HARI LELE—Opposiry Parry, 

Trusts Act (II of 1882), s. 84—Opinion of Court ~- 
Appeal—Ezecuter—Trustee—Ezecutor unable to allocate 
property— Adminstration suit. 

(1) An opinion expressed by a Court under section 
34 of the Trusts Act is not appealable. 

(2) Unless an executor has assented to a legacy 
and set aside funds to meot it, he cannot become a 
trustèo. 
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(3) An executor, who is unable to decide how much 
ofthe property in his hands he should allocate for 
the benefit of each of tho persons named as legatees, 
ig not entitled to claim the advantages provided 
for trustees by section 34of the Indian Trusts Act. 
His remedy, if he feels any doubt as to the man- 
ner in which he should administer the estate in 
his hands, is by an administration suit. 

Extraordinary application against the deci- 
sion of ©. A, Kinkaid, Esq., District Judge, 
Poona. 


Mr, K. H. Kelkar and Mr. P. D. Bhide, for 
the Applicant. 


Judgment.—The executor of one 
Vishnupant Tilak applied to tho District 
Courtof Poona for its opinion under section 34 
of tho Indian Trusts Act with regard to tho 
administration of the trust property of th 


testator. ~ ; 
Some of the parties interested as benefi- 
ciaries under the will were present at the 
time of the application, and those parties 
appear to have agreed that the Court should 
advise *the executor under section 34 of the 
Trusts Act. An opinion was, accordingly, ex- 
pressed by the District Judge upon the 
points preferred for the Court's opinion by 
the executor, but one at least of the bene- 
ficiaries was absent and not consenting. 
One of the parties who had consented to 
this method of disposal of the question having 
found that the opinion of the Court was 
unfavourable to his interest preferred an 
appeal against the opinion, and, in the 
alternative, has asked this Court to entertain 
his objection as made under the revisional 
jurisdiction of the Court conferred upon it 
by section 622 of Civil Procedure Code, 1882. 
We think that assuming that an opinion 
was expressed which fell within the powers 
of the Court under section 34, there is no 
appeal from such an opinion. We hold, how- 
ever, that the case presented to the District 
Judge was not a case falling under section 34; 
for the executor who asked for the opinion 
of the Court had not become a trustee with 
regard to any of the property in his hands 
on behalf of the legatees. His difficulty was 
to decide how much of the property in his 
hands he should allocate for the benefit of 
each of the persons named as legatees, and 


` itis ia consequence of his inability to decide 


that that he came to the Court. It is no 
doubt true that an executor, when he has 
assented to a legacy and set aside funds to 
meet it, becomes a trustee, but, as observed 
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by Mr. Justice Kekewhich, in In re Mackay (1), 
“the exact moment of passage from the 
character of executor to that of trustee is diffi- 
cult to define; there is no difficulty in say- 
ing that at some point of time the executor 
becomes a trustee and the trusts being 
sufficiently declared, an oxpress trustee, and 
then the consequences of that conversion 
follow.” 

The applicant in this case had not, in our 
opinion, become a trustee so as to incur all 
the liabilities of a trustee. He was still an 
executor and could: as an executor have 
pleaded limitation against the claims of beno- 
ficiaries, and so long as he occupied that 
position he could. not claim the advantages 
provided for trustees by section 34 of the 
Indian Trusts Act. His remedy, if he folt 
any doubt as to the manner in which he 
should administer the estate come to his hands, 
was to file an administration suit. | 

We hold that the opinion of the District 
Judge was given without jurisdiction, ond 
we, therefore, direct that the proceedings bo 
set aside. 

(1) (1906) 1 Oh. 26; 75 L. T. Oh. 47 ; 98 L. T. 09b; 
54 W. R. 88. 


(s8. c. 11 Bom. L. R. 499.) 
BOMBAY HIGH COURT. 
ORIGINAL Oivin Surr No. 651 or 1907. 
March 8, 1909. 

Present :—Mr. Justice Davar. 
UMABAI—Puarmtive 
VETEUS 
BHAVU BALVANT AND OTHERS— 


DEFENDANTS. 

Civil Procedure Code (Act V of 1808), O. I, rr. 3 
and 5, O. II, r. 3—Misjoirder of causes of action and 
of parties— Word “same” in O. I, r. 8—Word “jointly” 
in 0. II, r. 8. 

The word “same,” which precedes the word “not 
or transaction ” in O. J, r. 8, governs also tho words 
“series of acts or transactions ” and must bo read 
before those words also. 

Before a plaintiff can join sevcral persons ag co- 
defendants in the same suit, two conditions under 
the rule must be fulfilled, first, the rolicf songht 
against the defendants whether jointly, sovorally, or 
in the alternative, must arise from the same trans- 
action or the same serios of acts or transactions, 
and secondly, there must arise between tho plamtiff 
and all the defendants some common question of 
law or fact. Biroud v. Lawson, (1898), 2 Q B. 44; 
67 L J. Q. B. 718; 78 L. T. 729; 46 W. R 626, refer- 
red to. 

Tho word “jointly” ın O. TI, r. 3, means that all 
the defendants in a suit must bo jointly liablo in 
respect of “esch and all” of the causes of action 
which tho plaintiff unites against tho defendants in tho 
same suit. Narswgh Das v, Mangal Dubey, 5 A. 163, 


166 


UMABAI V. BHAVU BALYANT. 
Bhagwati Prasad Gir v. Bindeshri, 6 A. 1086; Afullick 
Kefait Hussem v. Sheo Pershad Singh, 23 ©. 821, 
referred to. 

The plaintiff may in one action unite several causes 
of action against several defendants provided that 
all such defendants are “jointly liable in respect 
of each and all of such causes of action” and 
the condition precedent to the plaintiff being al- 
lowed to join several causes of action against several 
defendants is that such defondants must all “have 
a joint interest in the main question raised by the 
litigation” and causes of action joined in one suit 

inst sovernl defendants must be causes of action 
in which “the defendants aro all jointly interested ”. 

It is not necessary that every defendant should 
be intereated as to all the reliefs claimed in the suit 
(O. 1, r. 5) but it is necessary that “that there 
must be 4 cause of action in which all the de- 
fendants arc more or less interested although the 
relief asked against them may vary.” 

The Hon'ble Mr. Strangman, the Advocate- 
General, with Mr. Inverarity and Mr. Jayakar, 
for the Plaintiff. 

The Hon'ble Mr. Setalvad, with Mr. Raikes, 
for the lst Defendant. 

Judgment.—aAt the hearing of this 
suit Mr. Setalvad for the first defendant 
raised amongst others the following issues : 

(4) Whether the Court has jurisdiction to 
entertain this suit. 

(5) Whether the suit is not badfor reason of 
misjoinder of causes of action and of parties. 

The learned counsel after the issues had 
been raised and the Advocate-General had 
stated the facts of the case applied that the 
two issues Nos. 4 and 5 which involved 
questions of law should be tried first. The 
Advocate-General did not object to this being 
done. Order XIV, r. 2, provides that where 
in the same suit issues both of law and of 
fact arise and the Court is of opinion that 
“tho case or any part thereof may be disposed 
of on the issues of law only it shall try those 
issues first.” 

On the pleadings and the undisputed 
facts it did appear to me possible that the 
anit, or at all events a part of this suit, may 
be disposed of by determination of these issues 
of law and I felt that it was desirable in the 
interest of the parties that these issues should 
be tried first. 

It seems to me, however, that the decision of 
issue No. 4 as to the jurisdiction of this Court 
depends on my decision on issue No. 5 as to 
whether this suit is bad by reason of misjoin- 
der of causes of action and of parties and the 
results that may follow from my decision of 
that issue. I will, therefore, in the first in- 
stance confinemy attention to the consideration 
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of the question for decision involved in that 
issue. To arrive ata correct decision on the 
issue as to miagjoinder it is necessary that the 
facts must be clearly appreciated. 

The undisputed facts are to be gathered 
from the plaint in this suit and the plaint 
in suit No. 8 of 1906 which is referred by the 
plaintiff herein in para. 6 of her plaint. 

One Vithoba Khimdappa Gulve died on the 
llth of September 1891 leaving a will dated 
the 27th of January 1890. The 9th and 
10th defendants Nilkant Venayak Ohatre and 
Shanker Ramchander Phatarpikar were 
appointed executors under the will. Probate 
of the will was granted to the two executors 
by the Thana District Court on the 28th of 
October 1891. The 9th and 10th defendants 
are made parties to this suit in their capacity 
as executors of Vithoba’s will. 

The will of Vithoba directed that the 
residue of his estate should be divided in two 
parts and one of guch parts should be given 
to Shanker Vithoba Gulve. The plaintiff 
claims to be Shanker’s sister. ‘The Advocate- 
General in his opening stated that Shanker 
and the plaintiff Umabai were the illegitimate 
children of Vithoba by a mistress named 
Paroo Pringlay. The first defendant’s counsel 
does not admit that the plaintiff is the sister 
of Shanker. He said his client had no know- 
ledge whether this statement was correct or 
not. For the present purposes it is immaterial 
to consider the question whether Umabai 
is or is not the sister of Shanker. I will 
assume that Umabai the plaintiff is the sister 
of Shanker and ag such his next-of-kin. 

Vithoba Khimdappa Gulve during his life- 
time had, on the 4th of December 1883, lent 
and advanced to the members of a Hindu 
family of Bombay named Patkar the sum of 
Rs. 11,000 on the mortgage of an immovable 
property belonging to them and sitnated at 
Bhuleshvar in Bombay. This mortgage was 
outstanding at the time of his death. Vitho- 
ba’s executors divided his property in two 
parts and made over one of such parts to 
Shanker. The mortgage was included in the 
part of Vithoba’s property made over to 
Shanker. The executors did not at any time 
execute any written assignment or transfer 
of the mortgage. Shanker died on the 23rd 
of January 1903 intestate and without any 
issue. He left him surviving his widow 
Girjabai who was also known as Umabai. 
Although in Suit No, 8 of 1908 she is spoken 
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of only as Umabai, I will continue to call her 
Girjabai in order to prevent any possible 
confusion arising from this name being 
the same as that of the plaintiff. The 
mortgage moneys were still outstanding when 
Shanker died, one of the terms of the 
“mortgage being that the mortgage moneys 
were to be repaid ten years after the date of 
the mortgage. - 

Girjabai was a minor when her husband 
died, and the District Court of Poona in 
June 1903 appointed her father Balvantrao 
Suryavanshi the guardian of her person and 
property. Some time in 1904 Girjabai by 
her guardian applied to the District Court at 
Poona for leave to adopt her minor brother 
and having obtained such leave she 
adopted him. This adopted boy Bhau 
Balvant Suryavanshi, who, after the adoption, 
was called Vithal Shanker Gulve, is the first 
defendant in the suit. Shortly after the adop- 
tion Girjabai died on the3rd of January 1905, 

Ono Girjabai’s death the Poona Court 
appofnted two persons as guardians of the 
person and property of the minor Vithal 
Shanker Gulve. 

In the beginning of 1906 the said minor 
Vithal by his guardians as his next friends 
filed a suit against the members of the Patkar 
family to realise the mortgage debt. The 
mortgaged property being in Bombay the 
suit was filed in this Court. 

When that suit was filed the plaintiff alleged 
that the amount due to him under the 
Indenture of mortgage with interest up to the 
29th of October 1905 was Rs. 32,018-2-3 and 
he claimed to recover that sum and further 
interest. The executors of Vithoba’s will 
not having executed any legal assignment or 
transfer of mortgage were made co-defendants 
in the suit and they were defendants Nos. 8 
and 9. This suit was heard before me on 
the 19th of February 1907. At the hearing 
it was proved before me that the guardians of 
the minor plaintiff and the first seven 
defondants had arranged a compromise of the 
claim for Rs. 20,000; that this compromise 
was submitted to the District Court of Poona 
and that that Court had sanctioned the 
proposed compromise. I was asked to pass 
a decree in terms of the compromise. As the 
Court, whose ward the plaintiff was, had 
sanctioned the compromise, I passed a decree 
by consent of all parties in terms of the 
compromise and sanctioned the same as being 
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for the benefit of the minor plaintiff. When 
that suit was called on, the 8th and the 9th 
defendants, the executors of the will of Vithoba, 
did not appear but, while I was recording 
evidence, counsel appeared on their behalf 
and brought to my notice the, fact that the 
adoption of the plaintiff inthe suit was 
disputed in a suit pending in the Poona Court. 
It then transpired that Vithal had filed a 
suit in the Subordinate Judge’s Court at 
Poona to recover the keys of a safe and certain 
documents from Sirdar Natu and that Sirdar 
Natu had put ina written statement alleging 
that Vithal’s adoption was not valid and 
asking that Shanker’s sister Umabai should 
be made aco-plaintiff. On being apprised of 
this fact I felt that Umabai’s interests 
should, in some way, be safeguarded and at 
my suggestion the plaintiff undertook to allow 
the amount realised to remain with his 
attorneys for six months to enable Umabai to 
establish her contention that the adoption of 
the plaintiff in that suit was invalid and that 
she as next-of-kin was entitled to the property 
left by her brother Shanker. The plaintiff's 
attorneys were directed to give notice of the 
decree to Umabai. The consent decree in Suit 
No. 8 of 1906 is Exhibit No. 1 in this suit. 

It is proved before me in this suit that the 
mortgagors paid the amount for which the 
claim of Vithal was compromised and on such 
payment in terms of the arrangements arrived 
at between the parties, the executors of 
Vithoba executed a re-conveyance of the 
mortgaged premises on the 18th of July 1907 
and the guardians of Vithal executed the same 
re-conveyance on the 27th of July 1907, 

The reconveyance in favour of the mort- 
gagor is Ex. No. 2. 

The firat defendant in this suit is Vithal 
Shanker Qnulve, the son adopted by Girjabai 
the widow of Shanker after his death. 

Defendants Nos. 2to 8 are the membors 
of the Patkar family the mortgagors who 
had originally mortgaged their Bombay 
property to Vithoba Xhundappa Gulve. 

Defendants Nos. 9 and 10 are the executors 
of the will of Vithoba. 

The plaintiff says that Shanker before his 
death had given instructions to Girjabai that 
she should adopt one of her sons; that her 
sons were available for adoption, that the 
adoption by Girjabai of the plaintiff in” 
contravention of her husband’s injunction is 
invalid and inoperative, and that she as tho 
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sister and next-of-kin of Shanker is entitled 
to the whole of the property left by Shanker. 

The plaintiff then impeaches the compro- 
mise of the claim made in Suit No. 8 of 1906. 
She says she protested against the compromise 
before the corfsent decree was taken and- in 
support of her statement she produces 
correspondence which is collectively marked 
Ex. B. She contends that the consent decree 
is not binding on her and that the same 
ought to be set aside, 

The reliefs that the plaintiff claims in 
this suit shortly put are that it may be 
declared that the first defendant is not the 
validly adopted son of Shanker and that she 
as the sister of Shanker may be declared 
to be the sole heir of Shanker and as such 
entitled “to the right, title and interest of the 
said deceased” in the mortgage in the plaint 
mentioned ; that it may be declared that the 
decree in Sait No. 8 of 1906 is not binding on 
her; and that an order may be made “setting 
the same aside” as against her. She then prays 
that defendants Nos. 2 to 8 may be ordered to 
pay to her the full amount that may be found 
due at the foot of the mortgage and that in 
default the mortgaged premises may be sold. 
In -the alternative she prays that if the 
consent decree be not set aside then it may 
be ordered that the amount received under 
the compromise may be paid to her. She 
prays for other incidental reliefs which I do 
not think it is necessary to refer to. 

The question for the consideration of the 
Court on the facts as set above is, in the first 
instance, whether the suit as constituted is 
bad by reason of misjoinder of causes of action 
and of parties. 

Section 45 of the old Civil Procedure Code 
dealt with the joinder of several causes of 
action in the same suit andsection 28 dealt with 
the joinder of several defendants in one suit. 

Rule 3 of Order I is now enacted in the 
place of section 28 of the old Code and Rule 3 
of Order II takes the place of section 45. 

The language of rule 3 Order II is the 
same as that of section 45 of the old Code but 
there is considerable difference in the provi- 
sions of rule 3 of Order Iand these of 
section 28. 

The rule now governing the joinder of 
several defendants in the same suit provides 
*that— 

All persons against whom any right to 
relief in respect of or arising ont of the 
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same act or transaction or series of acts or 
transactions is alleged to exist whether 
jointly, severally or in alternative, where if 
separate suits were brought against such per- 
sons any common question of law or fact would 
arise, may be joinedas defendants in the same 
suit. 

In reading this rule it seams to me quite 
obvious that the word “game” which precedes 
the words “aot or transaction” governs also 
the words “series of acts or transactions” and 
must be read before those words also. It 
seems to me, therefore, that the first condition 
to be fulfilled before joining several persons 
as co-defendants in the same suit is that the 
right to relief songht in the snit must arise 
against all the defendants from the same act 
or transaction or from the same series of acts 
or transactions. The second condition to be 
fulfilled under the rule is that some common 
question either of fact or law should arise 
against the defendants if reparate suits were 
brought against such persons. 

In Stroud v. Lawson (1), the Court of 
Appeal had O. XVI, r. 1, under their con- 
sideration. That is an order providing for the 
joinder of several plaintiffs in the same suit 
but the language of the rule is exactly the 
same as the language of our rule 3 Order I. 
Lord Justice Vaughan Williams, in construct- 
ing the rule before the Court, at page 54 
of the report, says :— 

“The two conditions, namely, that the right 
to relief must arise from the same transaction 
and that there must be a common question of 
law or fact, are not alternative conditions. If 
that had been meant to be so the wording of 
the rnle would certainly have been different as 
for instance by the insertion of the simple 
word ` or’ before the word ‘where’.” 

It seems, therefore, quite clear that before 
a plaintiff can join several defendants in tho 
same suit both the conditions laid down in 
the rule must be fulfilled, first, the relief 
soughtagainst the defendants whether jointly, 
severally, or in the alternative, must arise 
from the same act or transaction or the same 
series of acts or transactions, and, secondly, 
there must arise between the plaintiff and 
all the defendants some common question of 
law or fact. 

Then again, under rule 3 of Order II, the 
plaintiff is allowed to unite in the same suit 
(1) (1898) 22 B. 44; 67 L. J. Q. B. 718; 78 L T. 

729; 46 W, R. 62 
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several causes of action against the same 
defendant or the same defendants jointly. 

Since I discussed the question of misjonder 
of parties and of causes of action in Mavy? 
Manji v. Kuverj: Narronji (2) the new Civil 
Procedure Code, incorporating in it many 
more rules of English practice and procedure 
than were to be found in the old Procedure 
Code, has come into operation and a great 
many Indian cases based on the construction 
of the language of section 28 of the old Code 
are of no value. But we have, however, Indian 
authorities dealing with general principals 
aud the policy of the law on the question 
now under my consideration and-I think they 
are still very useful guides. 

In Narsingh Das v. Mangal Dubey (3) a 
Full Bench of that Court held thata plaint 
had been properly rejected because the suit 
was open te the objection that differont causes 
of action, against different defendants sepa- 
rately, had been joined in the same suit. 
In the qurse of the judgment it is said :— 

“The plaintiff has united different causes 
of action in one suit against different defend- 
ants who are not jointly liable in respect of 
each and all. of such causes of actton—a mode 
of procedure thatthe law does not sanction.” 

This statement of the law by the Full 
Bench of the Allahabad High Court is 
important having regard to the fact that 
the language of section 45 of the old Code and 
that of rnle 3 Order II of the present Code 
which deal with the joinder of causes of action 
against several defendants is the same. As I 
read the judgment it Jays down that the 
meaning of the word “Jointly” in the old 
section, and, therefore, inthis rule, is that all 
defendants in a suit must be jointly liable in 
respect of “each and all” of the causes of 
action which the plaintiff unites against the 
defendants in the same suit, 

That this is the correct reading of the 
Full Bench judgment appears from the 
decision in Bhagwati Prasad Qir v. Bindeshri 
Gir (4) where Mr. Justice Straight delivering 
the judgment of the Court and speaking of 
the test of the applicability of section 45 of 
the old Oode says :— 

“Joint interest in the main question raised 
by litigation is a condition precedent to the 
joinder of several causes of action against 
several defendants.” : 

(2) 31 B. 516, 9 Bom. L. R. 482, (8) 6 A, 163. 

(4) 6 A. 106, 
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The only other Indian case, which I think 
it is necessary to refer to, is that of Mullick 
Kefait Hossein v. Sheo Pershad Stngh (5). 
There again a division Bench, consisting of 
Mr. Justice Beverly and our late Chief 
Justice Sir- Lawrence Jenkins, -had under 
their consideration section 45 of the Code. In 
the course of their judgment the learned 
Judges say :— 

“There is no provision in the Code allowing 
distinct causes of action against distinct sets 
of defendants, that is to say, canses of action 
in which the defendants are not all jointly 
interested. to be united in the same suit.” 

Turning to the English practice we find 
that rule 1 of Order XVIII provides that 
subject to the rnles of that Order the plaintiff 
may unite in the same action several causes 
of action. In Rurstall v. Beyfus the Lord 
Chancellor Lord Selbourne says :— 

“To bring into one claim distinct causes 
of action against different persons neither 
of them having anything to do so with tho 
other (and only historically connected...) is 
not contemplated by Order XVIII, rnle!1 
which authorises the joinder not of several 
actions against distinct persons but of several 
causes of action.” 

The result of the authorities seems to me to 
be that the plaintiff may, in one action, unito 
several causes’ of action against several 
defendants provided that all such defendants 
are “ jointly Hable in respect of each and all 
of such causes of action ” and that the con- 
dition precedent to the plaintiff being allowed 
to join several causes of action against several 
defendants is that such defendants must all 
“ havo a joint interest in the main question 
raised by the litigation ” and that causes of 
action joined in one suit against several 
defendants must be canses of action in which 
“ the defendants are all jointly interested.” 

It is not necessary that every defendant 
should be interested as to all the reliefs 
claimed in the suit (O. I, r. 5, Civil Pro- 
cedure Code) but it is necessary “ that there 
must be a cause of action in which all the 
defendants are more or less interested 
although the relief asked against them may 
vary ” (Annual Practice, 1909, p. 163.) 

Keeping these requirements of the law in 
view let me now turn to the facts of this case 
and see wether these requirements are fulfill- 
ed in this suit. 

(5) 28 0. 821, 
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The principal defendant in this suit is the 
first defendant Vithal Shanker Gulve and the 
main question in.this litigation is whether 
his adoption by Girjabaiis good and valid in 
law as he contends itisor is invalid and 
inoperativeas the plaintiff contends. This is 
the only question in this suit in which he is 
interested. If he is declared the validly 
adopted son of Shanker the suit comes to an 
abrupt termination~—none of the other ques- 
tions in the suit which affect the other defend- 
ants would ever arise. He would then be 
the owner of the property left by Shanker 
including the mortgage made by the family of 
defendants Nos.2 to 8 in favour of Vithoba. 
He sued to recover the moneys due under the 
mortgage; the Court whose ward he was 
sanctioned a compromise of that suit: 
the Court passing the decree has certified 
that the compromise was beneficial to him; 
the moneys decreed are in the hands of 
his solicitor, the decree in binding on him; 
and neither he nor the other defendants in 
the suit raise any question whatever in 
respect of the mortgage, or the consent decree 
in Suit No. 8 of 1906. As I observed above 
the validity of his adoption is the only question 
in which the first defendant is interested. Dir- 
ectly that isestablished the suitfails and while 
that question istriedthe otherdefendants have 
nothing to do but to sit with folded arms and 
watch the result of the fight between the 
plaintiff and the first defendant. I have 
noticed what the result of the suit would be if 
the first defendant’s adoption is held to be 
valid. Now take the other possible result. 
Suppose the Court comes to the conclusion 
that the first defendant’s adoption is invalid. 
He immediately loses all interest in the suit. 
He would then have no interest in Shanker’s 
praperty and it would be a matter of no 
interest to him whether the plaintiff succeeds 
or fails in her contentions against the other 
defendants. It matters nothing to him 
whether the decree in Suit No. 8 of 1906 is 
held binding on the plaintiff or not. It 
matters nothing to him whether the compro- 
mise between himself and defendants Nos. 2 
to 8 is held binding on the plaintiff or not. It 
matters nothing to him whether defendants 
Nos. 2 to8 haveto pay R. 20,000 or Rs. 82,000 
and more under the mortgage. The main and 
the only question he is interested in this 
litigation is to prove the validity of his 
adoption. 
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Now let me turn to the other defendants. 
The second set of defendants are defendants 
Nos. 2 to 8—the mombersofthe Patkarfamily, 
the mortgagors. What are the questions in the 
suit between them and the plaintiff P What is 
the plaintiff’s cause of action against them? 
The plaintiff contends that the compromise of 
the mortgage debt effected between the first 
defendant and these defendants is not binding 
on her. She claims to be entitled to recover 
the whole amount due under the mortgage. 
I assume that when the Poona Court sanca 
tioned the compromise of a claim of over 
Rs. 32,000 for Rs. 20,000 it must have taken 
into consideration the possibility of the 
mortgagors being able to reduce the claims 
originally made in Suit No. 8 of 1906. If the 
plaintiff is declared the beneficial owner of 
the mortgage the mortgagor-defendants would 
be entitled in the event of the compromise 
being held not binding on the plaintiff to 
plead all their defences to the claim as 
originally made. They would be engitled to 
urge all those contentions for the reduction of 
tho claim which must have been submitted to 
the District Court at Poona in support of the 
compromise. Besides this other defences are 
open tothem. They would say the plaintiff 
knew of the intended compromise before the 
decree was taken and took no steps to prevent 
the decree being passed. On the 30th of 
January 1907 she was informed of the terms 
of the compromise and told to take what 
steps she liked (See Ex. B). The decree was 
not taken till the 19th of February 1907 and 
she took no steps to intervene. These 
defendants would also raise the question 
whether the plaintiff is entitled to re-open the 
question in this suit, the executors of this 
original mortgagee in whom the legal estate 
had always remained having executed a 
reconveyance of the mortgaged premises 
before the plaintiff filed this suit. If the 
plaintiff succeeded in her main contention 
against the first defendant and then is 
allowed to proceed with the second branch of 
her case against the 2nd set of defendants 
further complications would arise because it 
appenrs from the written statement of the 
first defendant that onthe property being re- 
conveyed to them, defendants Nos. 2 to 8 have 
sold the same and the purchaser whose title 
would be jeopardised is not a party to the 
suit. 

The first defendant has not the smallest in- 
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terest in any singlo one of the questions that 
would arisebetwoon the plaintiff and the other 
defendants. 


It will thus be seen that the questions . 


arising between the plaintiff and the first 
defendant and the questions arising between 
the plaintiff and second set of defendants are 
totally distinct and different. There is no 
common question of fact or law which affects 
all the first eight defendants, 

Then take the case ofthe defendants Nos. 9 
and 10. What is the plaintiff’s cause of action 
against them? They were formal parties to 
the first suit No. 8 of 1906 because they had 
' not assigned or transferred the mortgage to 
the plaintiff in that suit. They exezuted a 
re-conveyance when the person whom they 
believed to be the beneficial owner of the morb- 
gage-debt asked them to do so. Itis difficult 
to conceive what the plaintiff’s cause of action 
is against this, the third set of defendants. I 
searched in vain through her plaint to find 
out what her cause of action is against these 
defendants and what relief she claims against 
them. The only possible complaint that she 
could make against them isthat they joined 
in re-conveying the property. 

It will thus be seen that all the defendants 
in the suit are not jointly liable in each and 
all of the causes of action united in this suit 
nor are they all jointly raised by this litiga- 
tion. 

It seems to me that in this suit the plaintiff 
has distinctly combined at least two 
separate suits. It also appears to me that she 
has made her claim against defendants other 
than the first defendant much too premature- 
ly. There is no dispute that the first defend- 
ant has, as a matter of fact,been adopted 
by Shanker’s widow Girjabai. He is to all 
intents and purposes the owner of all 
Shanker’s property till such time as his 
adoption is set aside and declared invalid by 
a Oourt of law competent to try that question. 
Till she succeeds in establishing theinvalidity 
of the adoption of the first defendant, Vithal, 
she has noright to sue the other defendants 
in respect of property to which her right is 
not established. AIl the property left by 
Shanker is vested at present in the first 
defendant and the plaintiff has launched this 
litigation against the other defendants without 
having established her right to the property in 
respect of which she sues. The suit as 
constituted must in my Zopinion cause 
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considerable embarrassment to the differont 
defendants. 

Under these circumstances I have no option 
but to hold that the plaintiff has clearly 
misjoined in this suit both parties and causes 
of action, I would like to say herethat even 
if tho conclusion to which I have arrived had 
been different I would still have held that tho 
causes of action joined in this suit could not 
conveniently-be tried or disposed of together 
and considered what would have been the 
right order to make under the discretion 
vested in the Court by rule 6 of Order IT. 

Having, however, come to the conclusion 
that the suit as constituted is bad by reason of 
misjoinder of parties and of causes of action I 
find the 5th issue in the affirmative. 

1 will give the plaintiff the option of 
electing against which defendant or defendants 
she proposes to goon with the suit and when 
she has made her election I will proceed to 
consider my decision onthe 4thissue as to 
whether this Court has jurisdiction to 
entertain the suit against the particular 
defendant or defendants against whom tho 
plaintiff elects to proceed. 





(s. c. 11 Bom. L. R. 544.) 
BOMBAY HIGH COURT. 
CRIMINAL ÀPPRAL No. 90 op 1909. 
April 1, 1909. 
Present:—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
TULSIDAS LAKSHMAN—Accusep 
versus 
EMPEROR. 

Criminal Procedure Code (Act V of 1898), 8. 408 cl. 
(b)—-Conourrent sentences, one of 4 years, and othar of T 
days—Oourse of appeal. | 

Tho accused was tried and convicted under ree- 
tions 420 and 404, Indian Penal Code. For cheat- 
ing he was sentenced to four years’ and for abot- 
ment of bigamy to seven days’ mgurous imprison- 
ment. The sentences were ordered torun concur- 
rently : 

Held, that on appeal lay to the Sossions Court 
and not to the High Court. 

Sher Muhammad v. Emperor, 25 P. R. Cr, 1001, 
followed. 

Mr. S. S Patkar, for the Accused. 

Mr. M. B. Ohaubal, for the Crown. 

Order.—The Court agrees with tho 
ruling of the Punjab Chief Court in Sher 
Muhammad v. Emperor of India (1), and holds 


that an appeal lios not to this Court but to,” 


the Sessions Court. The memo. must be re- 


turned for presentation to that Court. 
(1) P. B. 25 of 1901, Or. 


hd 
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(s. c. 88 B. 419; 11 Bom. L. R. 612) 
BOMBAY HIGH COURT. 
Sgconp CIVIL Appeat No. 402 or 1908. 
April 5, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaten. 
MURLIDHAR NATHA—PLAINTIFE— 

APPELLANT 
versus 
VALABHDAS MURLIDHAR AND OTHERS 
—DEFENDANTS— RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), 88. 27, 
41, cl, 4—Lrability of guardian fur his failure to m- 
vest his ward's money for tnterest—Liabilsty not out- 
side the Act—Ueclaration of discharge made by the 
Court under s, 41 (4)— Efect of such decluration. 

The effect of a declaration made by the Court 
under section 41 clause (4) of the Gnardians and 
Wards Act is that the guardian is protected from 
all suits in connection with the management of tho 
minor’s property except in the case of fraud dis- 
covered after the declaration 

The liability of a guardian who fails to invest 
his ward’s money for intorest, as he would do if 
the money were his own, arises under section 27 
of the Act. Thoreforo, there can be no question of 
liability outside the Act and the order of the Court 
discharging the guardian undor section 41 (4) is a 
complete protection to him so far as such liability 

es. 

T Second appeal from the decision of the 
District Judge of Nasik, confirming the 
decree passed by the Subordinate Judge 
at Yeola. 

Facts.—The guardian of a minor al- 
lowed the money of his ward to le with- 
out interest with a Banker. He failed to 
invest the money for interest. On the 
death of the Ward the Court made a 
declaration under section 41 (4) of the 
Guardians and Wards Act discharging him 
from all liabilities save as regards any fraud 
which may subsequently be discovered. 

Tho heir of the Wards sued the Guardian 
for compound interest of the money which 
had been allowed to remain uninvested. 

The guardian died and the case was pro- 
secuted against his sons, the second and 
third respondents in the case. 
> Mr. 8. S. Patkar, for the Appellant. 

Mr. G. S. Rao, for the Respondents. 

Judgment.—tThe lower Courts have 
rightly, in our opinion, held that the first 
respondent is not answerable to the claim of 
the appellant. 

The question isas to the liability of the 
“second and the third respondents. Their 
father had been a guardian appointed by the 
Court and, when the minor died, the Court 
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made a declaration discharging him so far as 
his liabilites under the Guardians and Wards 
Act were concerned. Under section 41, clause 
(4), of the Guardians and Wards Act, when a 
guardian has delivered any property in his 
possession or control belongiug to the ward 
or accounts as required by the Court, “the 
Court may declare him to be discharged from 
his liabilities save as regards any fraud which 
may subsequently be discovered.” Such a 
declaration has the effect ef protecting the 
guardian from all suits in connection with 
the management of the minor’s property 
except in the case of fraud discovered after 
the declaration. No such fraud is found 
proved in the present case; but itis contended 
for the appellant thatthe declaration actually 
made by the Court saves the guardian only 
from suits concerning liabilities arising under 
the Guardians and Wards Act, not from 
those arising under the common law. Assum- 
ing such a distinction to exist between the 
liabilities under the Act and those under the 
ordinary law, here the complaint is that the 
second respondent invested his ward’s money 
in an imprudent manner by letting it lie as a 
deposit without interest with the first 
respondent. That means that the second 
respondent did not deal with his ward's 
property in the manner he was bound to deal 
with it by the provisions of section 27 of the 
Act. That section says that “a guardian of 
the property of a ward is bound to deal there- 
with as carefully as aman of ordinary pru- 
dence would deal with itif it were his own.” 
A man of ordinary prudence invests his money 
for interest; and this is what the father of 
the second and third respondents failed to do 
in respect of his ward’s money. There can 
be no question in this of any liability outside 
the Act. It arises under the Act itself. The 
order of the Court discharging the second 
respondent is, therefore, a complete protection 
to him so far as the present claim goes. 

The decree of the Court below must, 
therefore, be confirmed with costs. Separate 
sets being allowed in the case.of the first 
respondent nnd the second and third 
respondents, 

Decree confirmed. 
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NARAIN PAL V. ADDOITA MONDAL, 

(Not roportod yet elsewhore.) 
CALCUTTA HIGH COURT. 
SEGOND Crvin APPBAL No. 1247 of 1907. 
August 6, 1909. 

Present :—Mr. Justico Richardson. 
NARAIN PAL AND oTHERS—DxEFENDANTS— 
APPELLANTS 
VOT EUS 
ADDOITA MONDAL—Prarntirr— 


RESPONDENT. 

Civil Procedure Code (Act Vof 1908) s. 100— 
Second appeul—Error of law—Erioneous view of 
evidence—Omission to consider wnportant part of 
evidence—Depositum, construction of—No question 
of taw. 

An erroneous view of evidence does not, in every 
caso, involve an error of law sufficient to support 
a second appeal. But a total omission to consider 
an important part of the ovidence 18 an error 
of law. 

Iswar Chunder Santra v. Satish Chunder Gui, 80 
C. 207, referred to, 

The construction of the doposition of a witness 
is what the Court thinks proved by it. It is 
a misapplication of the term to speak of it as a oon- 
struction go as to make it a question of Jaw. 

Himgmut du Khadim y. Nyamutoollah Khadim, 23 
W. R. 250, referred to. 

Appeal from the decree of the Sub-Judge 
of Birbhum, dated April 23, 1907, reversing 
that of the Munsif of Suri, dated August 
24, 1906. 

Mr. B. O. Seal and Babu Harendra Krishna 
Mookerjee, for the Appellants. 

Babu Nalini Ranjan Chatterjee, for the 
Respondent. 

Judgment.—tIn this second appeal, 
defendants Nos. 1 to 9and ll are the appel- 
lants before me. Among the prayers of the 
plaint are the following: (a) to declare the 
title of the plaintiff to the 5 cottahs of land 
out of the 15 cottahs comprised within the 
boundaries given, (b) to give the plaintiff 
gw decree for possession of the said 5 
cottahs of land. The suit, therefore, is a 
suit for declaration of title and consequen- 
tial relief in the way of possession. 

The defendants who are potters plead a 
right in the nature of an easement to take 
earth from time to time from any 10 cottahs 
of land within a larger area said to com- 
prise 7 bighas including the 5 cottahs in 
dispute, and to belong to the plaintiff. The 
case for the defence is thus stated in 
paragraph 6 of the written statement : 
“Theo claim of the plaintiff is barred by 
limitation inasmuch as these defendants have 
for upwards of 12 years held adverse posses- 
sion of any 10 co#ahs of land within the 
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boundaries given below, as well as of the 
land in suit, since tho time of their ancestors 
and since the time of those of the plaintiff and 
pro forma defendant.” The plaintiff, on the 
other hand, alleges that earth was dug 
first from the 5 cottuhs in dispute in Pous 
1311. Z 

In the Court of firat instance, the suit 
was decided in favour of the defendants. The 
learned Subordinate Judge reversed the 
Munsif’s decree and decided in favour of 
the plaintiff. Hence this appeal. 

It is urged by the learned Pleader for 
the appellants that the learned Subordinate 
Judge has taken an erroneous view of the 
evidence in the case; and he has submitted 
that an erroneous view of the evidence in- 
volves in every case an error of law. I do 
not think that the authorities to which 
he refers are sufficient to support this 
proposition in the form in which it is stated. 
In the case of Lachmeswar Singh v. Manowar 
Hossein (1), decided by the Privy Council, 
their Lordships of the Judicial Committee 
made the following observations. “Ibis true 
that the Subordinate Jndge finds that the 
defendant’s possession for twenty years was 
adverse to the plaintiffs. The question 
whether possession is adverse or not is 
often one of simple fact, but if may also 
be a conclusion of law, or & mixed question. 
Their Lordships have no wish to restrict 
the range of a role which is designed to 
lessen the expense of litigation in cases 
ef small value commenced in the Munsil's 
Court. Bat in this case the Subordinate 
Judge himself appears, quite rightly as their 
Lordships think, to have treated the question 
of adverse possession apart from his find- 
ings on simple fact, and as the proper legal 
conclusion to be drawn from those findings.” 
In these circumstances, their Lordships held 
that the High Court was at liberty in 
second appeal to come to a conclusion 
different from that of the Subordinate 
Judge on the question of adverse pos- 
session. In the second case cited, namely, 
the case of Iswar Ohunder Santra v. Satish 
Ohunder Qiri (2), the following observations 
were mado by two learned Judges of this 
Court: “The depositions of the plaintiff's 
two nephews amount to a great deal moro 
than a disclaimer of interest in the land” 


(1) 190. 253; 19 I. A. 48, 
(2) 300. 207. 
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subsequent to the institution of the suit. 
They are evidence bearing upon the ques- 
tion whether the plaintiff is or is not tho 
person alone entitled to the lands and to 
the crops in dispute. As tho lower appellate 
Court in ceming toa finding on that point 
has taken a-clearly erroneous view of the 
evidence, and that erroneous view involves 
an error of law, in other words, as the 
learned Subordinate Judge in the Court of 
Appeal below has omitted to consider an 
important portion of the evidence bearing 
upon the question of the plaintiff's title, 
his decision upon this point must be set 
aside and the case remanded for a fresh 
dicision upon the evidence taken as a whole.” 
Now, these observations were made with 
reference to the circumstances of the case 
which the learned Judges had before them. 
But, in my opinion, the language used 
being taken as it stands, the learned Judges 
were far from laying down the principle 
that an erroneous view of the evidence in 
every case involves an error of law suffi- 
cient to support a second appeal to this 
Court. The mistake made in the case be- 
fore them appears to have been a total 
omission to consider an important part of 
the evidence, an omission which went to the 
root of the question which the Subordinate 
Judge in that case had to decide. In the 
present case, I do not think that the learned 
Pleader for the appellants has made out 
either that there has been any legal con- 
clusion wrongly drawn from simple findings of 
fact or that there has been any omission 
in the Court below to consider any part 
or any material of the evidence given 
in the case. If the learned Pleader 
has succeeded in establishing anything at 
all, it is that the learned Subordinate Judge 
has failed to put a right interpretation 
upon the evidence of two of the witnesses 
examined in the case—an interpretation 
which does not appear to me to amount 
to a legal inference from the facts found 
or to be anything more itself than a sim- 
ple finding of fact. As I have indicated 
it is not every wrong inference from the 
evidence which justifies a second appeal. 
In support of that view I have been re- 
ferred by the learned Pleader for the re- 
*gpondent to the case of Himmut Ali Khadim 


* Nyamutoollah Khadtm (3), in which Couch, 
(8) 28 W. R. 250. 
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C.J. made the following remarks. “The first of 
these grounds appears, on the face of it, not to 
be a ground of special appeal. The word- 
ing of it shows that the objection that the 
lower appellate Court has not taken tho 
view of the evidence which the appellant 
thinks it ought to have taken. It is alto- 
gether improper to say thatthe constraction 
of the depositions of witnesses isa question of 
of law. The construction of the deposition of 
a witness is what tho Court thinks is prov- 
ed by it. Itis a misapplication of the term 
to speak of it as a construction so as to 
make it a question of law.” Now, the two 
witnesses, whose evidence in the present case is 
said to have been misinterpreted are Hori 
Proshad, witness No. 5 for the defence, 
abd the plaintiff's witness No.2. Of the 
former the learned Subordinate Judge speaks 
as follows:— Witness No.5 Hori Proshad 
says that he knows the disputed land and 
that he sees the defendants take earth from it 
since he -came to age of discretion, but 
that he does not know the boundaries. It 
is not the case of the defendants that they 
take earth from the disputed-land from 
long.” All that the learned Subordinate 
Judge appears to me to have done is to 
refer to Hori Proshad as a witness who has 
not sufficient knowledge of the exact 
locality of the land in respect of which he 
purported to give evidence. No question of 
law appears to me to be involved in that 
expression of opinion. Then, as to the 
plaintiff’s witness No. 2 the learned Subor- 
dinate Judge says: “Ib appears that the 
lower Court has not paid much attention 
to the evidence on the defendant’s side, 
but has based its judgment mainly on 
the statement. of plaintiff’s witness No. 2 
who has said that the defendants take 
earth from land within the boundaries given 
by the defendants in their written 
But the plaintiff himself has 
said that the said boundaries are not strictly 
correct and that though they might indi- 
cate bis own land, but in fact no land an- 
swering the description exists. The defend- 
ants have not proved the correctness of 
the boundaries given and there is nothing 
to show that the entire land extending up 
to the land of Horish Mandal and Gour Das 
on the south belongs to plaintiff. There- 
fore, Ido not think that the plaintiff's witness 
No. 2 has in any way established the case 
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of the defendants.” Here, again, Lam un- 
able to see that the learned Subordinate 
Judge has drawn any inference which can 
be classed as an inference of law or legal 
conclusion from the facts found. His opinion 
of the deposition of this witness is much 
the same as his opinion of the deposition 
of the defendant's witness No. 5. The wit- 
ness did not sufficiently locate the land of 
which he was speaking and I think a re- 
ference to this evidence of that witness will 
show that there is no reason to differ 
from the view taken by the learned Sub- 
ordinate Judge. In his examination-in-chief 
the witness appears to be speaking of the 
plot of 5 cottahs in respect of which the 
suit has been brought and he says that 
he does not know of pottera taking earth 
from any land of the plaintiff for the last 
2 or 3 years, and then he adds that formerly 
the potters used to take earth from a 
low piece of land which is now lying unused. 
Then in cross-examination he says that the 
low lang, from where the potters formerly 
used to take earth fell within the bound- 
aries of the larger plot referred to in the 
written statement. The learned Subordinate 
Judge says that there is nothing to 
show that the low land is identical 
with the land in dispute or to prove that 
the whole of the larger plot of land des- 
eribed the written statement belongs to the 
plaintiff. 

The result is that the appeal is dismissed 
with costs. 

Appeal dismissed. 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
Secoxp Civiu Arrear No. 2072 or 1907. 
August 6, 1909. 

Present:—Mr. Justice Richardson. 
DWARKA NATH NANDI AND OTHERS— 
PLAINTIFFS —APPELLANTS 
versus 
MRITUNJOY PATRA—Dgvranpant— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 85—Civil 
Procedure Code (Act XIV of 1882), 8. 48—Mor tgage— 
Tlolder of two mortgages on same property suing sepa- 
rately on each, 

There is nothing in the Code of Civil Procedure 
or in the Transfer of Property Aot to prevent the 
holder of two independent mortgages over the same 
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property, who is not restrained by any covenant in 
eithor of them, from obtaining a decree for salo 
on each of them in a separate suit, but subjoct to 
this that ho cannot sell the property twice ovor, 
AR sell it under the second decree subject to tho 

Bb. 

Sundar Singh v. Bholu, 20 A. 322 (F. B ), followod 

Dorasamı v. Venkataseshayyar, 25 B. 108, not 
followed. . 


Appeal from the decree’ of the District 
Judge of Bankura, dated May 30, 1907, afirm- 
ing that of the Additional Munsif of that 
place, dated November 28, 1906. 

Babu Joy Gopal Ghosa, for the Appel- 
lants. 

Babu 
spondent. 


Judgment.—The plaintiffs in this 
suit sue upon a simple mortgage-bond exs- 
cuted in their favour by the defendants 
on the 5th Assar 1301. The mortgaged 
properties were three in number. On the 
17th Jaisto 1304, the defendants executed a 
second and independent mortgage-bond in 
favour of the plaintiffs, this mortgage com- 
prising two out of the three properties cover- 
ed by the earlier mortgage. 

The Court of first instance held that the 
plaintiffs were not entitled to an order in 
the present suit for sale of the two proper. 
ties comprised in the second mortgage. The 
learned Munsif, therefore, gave the plaintiffs 
a decree under which, in default of the 
money due not being paid within three 
months from the date of the decree, the 
plaintiffs were to be entitled to bring 
to sale the property not included in the 
second mortgage. 

Against that decree an appeal was pre- 
ferred to the District Judge of Bankura, 
Mr. B. O. Mittra. The judgment of the 
learned District Judge is in these terms: “This 
appeal has been urged on two grounds: 
first, that the Monsif was wrong in hold- 
ing that the instalments for 1302 and 1303 
have been paid by inclusion in a subsequent 
pond and, secondly, that the order for sale 
should not have been confined to plot No. 
3 to the exclusion of plots Nos. 1 and 2 
which are also included in a subsequent 
mortgage by the defendant to the plain- 
tiffs. On the first point, I see no reason, on 
examination of the accounts, to differ from 
the Munsif’s finding. On the second 
point, the authorities are not clear, and 1 
would not go counter to the views adopted 


Jatindra Nath Ghose, for the Ro- 
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by the lower Comt. The appeal is dis- 
missed with costs. Cross-appeal not pressed 
is dismissed.” 

In this second appeal, it is contended 
that the learned District Judge was wrong 
on both the points which he decided in 
the judgment which I have just quoted. In 
regard to the first point which was stated 
to be a minor point and which, though it 
was not abandoned, was not strongly pressed 

` in argument, I think that I must accept 
the findings of both the Courts below 
as findings of fact. The learned Munsif 
deals with this matter as follows: ~The 
plaintiff's account books show that the in- 
stalments due for 1802 and 1303 were en- 
tered each year and interest thereon was 
calculated before the dues for the year 
were calculated. In that way, the account 
is taken over to the date of the next mortgage- 
bond, dated 1404 (Exhibit II). So clearly the 
instalments due for 1802 and 1304, on 
the bond in suit, have been included with 
interest and incorporated in the subsequent 
pond, Exhibit II. That amounts to satis- 
faction of the instalments due in 1302 and 


1303 and the instalment due in 1301 has, 


been credited in the plaint.” It has not 
been shown to me that that view of the 
facts is incorrect or involves any error of 
“Jaw. This ground of appeal, therefore, fails. 

The second ground, however, clearly in- 
- yolves a question of law and, on the best 
consideration that I have been able to give 
to it, regard being had to the arguments 
adduced at the bar, I think that the plain- 
tiffs are entitled in this suit for a decree 
which will enable them to realize payment 
of the sum due to them by bringing to sale 
all the three properties comprised in the 
first mortgage. In the case of Sundar Singh 
v. Bholu (1), it was decided by a Full Bench 
of the Allahabad High Court that there 
was nothing in the Code of Civil Procedure 
or in the Transfer of Property Act to pre- 
vent the holder of two independent mort- 
gages over the same property, who was not 
restrained by any covenant in either of them, 
from obtaining a decree for sale on each 
of them in a separate suit. This case was 
referred to in a later case decided by the 
Madras High Court Dorasami v. Venkata- 
seshayyar (2),in which it was held by Sir 


(1) 20 A. 822, 
(2) 25 M. 108. 
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Arnold White, C.J. and Bhashyam, Ayyangar 
J., that, where B. executed a simple mort- 
gage over certain lands in favour of A. and 
then mortgaged the same lands to A. with 
posgessionand A. brought a suit on the earlier 
mortgage for sale of the mortgaged pro- 
perty subject to the later mortgage, the 
suit could not be maintained. The plain- 
tiffs in the case before me are ,prepared 
to surrender their claim to bring the three 
properties comprised in their first mortgage to 
sale subject to their rights under the second 
mortgage. They are willing to accept a de- 
cree in the ordinary form under section 88 
of the Transfer of Property Act in respect 
of their first mortgage without reference to 
their claims under the subsequent mortgage. 
Jn Dr. Gour’s Law of Transfer in British 
India, Second Edition, Second Volume at page 
891, the following observations will be 
found: “The question as to the joinder 
of parties being directed against the multi- 
fariousness of suits, it has been held that 
a party suing upon ono of his mgrtgages 
can have no excuse for his not including 
in the suit his rights under his other mort- 
gages, since ho must necessarily have notice 
of them. This view, it is said, finds sup- 
port in the form of decree prescribed in 
the Code which provides that upon redemp- 
ticn the plaintiff 15 to reconvey the said 
mortgaged premises ‘free and clear from 
all incumbrances done by him’ and which 
indicates that the mortgagee is not to reserve 
to himself right over the mortgaged property. 
Sunilar language finds place in sections 86 
and 88. But never-the-less the question is 
not free from difficulty. Indeed, it may 
not always be possible to enforce all the 
mortgages together, for they may not be 
all mature for repayment In this case, 
is the mortgagee to wait till he can maintain 
a joint claim, and if so, what if a portion 
of his claim in the meantime becomes time- 
barred P The doctrine, if sound, is scarcely 
distinguishable from the consolidation of se- 
curities. It was probably to steer clear of these 
difficulties that the Allahabad High Court 
has adopted the mean course of allowing a 
holder of two independent mortgages over 
the same property, who is not restrained 
by any covenant in either of them toob- 
tain a decree for the sale on each of the 
mortgages in a separate suit, but subject to 
this that he cannot sell the property twice 
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over, nor sell it under the second decree 
subject to the first. If this had been per- 
mitted, the mortgagee would be enabled 
to sell the equity of redemption apart from 
the property itself, which, so far as the sale 
is made at the instance of the mortgagee, 
would be opposed to the tenor of the Act 
and let in the mischief, section 99 was en- 
acted to avert.” I have read this passage 
from the commentary of the learned author 
on section 85 of the Transfer of Property 
Act, because it appears to me to indicate 
the law correctly and to suggest the 
course that should be adopted in the pre- 
sent snit. 

I think following the Allahabad High 
Court rather than the Madras High Court 
that the decree made by the Court 
below should be modified so as to enable the 
plaintiffs to sell all thethree properties in- 
cluded in the mortgage in suit. I made no 
order which will preclude the plaintiffs from 
bringigg a suit upon their second mortgage, 
but at the same time I decide nothing as 
to the rights which they will be in a posi- 
tion to enforce in sucha suit. The prayer 
in the plaint that the mortgaged properties 
Nos. 1 and 2 of the schedule should be sola 
subject to the charge of the interest 
that may be dua on the 37 maps of paddy 
advanced on the 17th Jaisto 1304 is reject- 
ed. A decree will be made to the effect 
which I have indicated. 

In substance the appellants have suc- 
ceeded. The respondents will, therefore, pay 
their costs in this Court and also in the Court 
below. 

Appeal allowed. 





(Not reported yet elsewhero.) 


CALCUTTA HIGH COURT. 
Sxsoonp Civ, APPEAL No. 1619 or 1908. 
August 3, 1909. 
Presené -—Mr. Justice Richardson. 
SARAT OHANDRA CHATTERJEE— 
PLAINTIFF—APPELLANT 
versus 

RAKHA HARI MUKHOPADHYAY 

AND OTHERS— DEFENDANTS —RRESPONDENTS. 

Transfer af Property Act (IF of 1882), s. 54—Sale 
of land—Registration of sale-deed—Non-payment of 


. Consideration—Delivery of tale-deed—Passing of tstle— 
Intention of parties, 


Moers registration of a dood of salo doos not 
nieasssirily pass the title if the parties intond that 
no title shall pass upon registration till the con- 
aideration-moncy has beon paid in full and tho 
decd delivered to the vendes. 

Steo Naram Singh y. Darvon Uther, 2 0 W.N. 207 
and Muntadan v. Rughunindan Pershid Singh, 27 C. 
7, followel. 

Pmniya Guatan v. Muttu Goundan, 17 M 146, 
referred Lo, 

Appeal from the decree of the Sub-Judga 
of Burdwan, dated May 27, 1909, reversing 
that of the Munsif of Asansole, date] March 
27, 1907. 

Babus Bordo Nath Duti and Jnanendra Nath 
Sarkar, for the Appellant. 

Babu Nagendra Nath Ghose, for the Re- 
spondents. 

Judgment.—tThis second appeal is 
preferred by the plaintiff who claims ns 
against the defendants a declaration of title 
in regard to, and possession of, certain lands 
alleged to have boen sold to him by the 
predeco3390"-in-interest of thedefendants by 
a registered Atbala dated the 22nd Baisakh 
1312. 

16 appears that the prico agreed upon 
was Rs. 43. Ab the time the deed was 
registered, the plaintiff paid Rs. 39. The 
deed after registration was taken by tho 
predecessor of the defendants who has since 
died. Itis stated in the plaint that there 
was an understanding batween the plaintiff 
and the predecessor of the defendants that 
the deed should be delivered to the plain- 
tif on payment to the predecessor of tho 
defendants of Rs. G the balance of the 
purchase-money. Thedeed relates totwo plots 
of land and the defendants plead that one 
of the plots has been fraudulently inserted 
in the kabala without the knowledge of 
the executant. As to the other plot thoy 
state in their written statement that there 
is no dispute. The plaintiff offered to pay 
the balance of the purchase-money to the 
predecessor of the defendants who refased 
to accept it and deliver the deed to tha 
plaintiff. 

In the Court of first instance, the 
went to trial on the following issues :— 
“1. Has the plaintiff cause of action 
for this suit? 2. Is the kubala relied on by 
the plaintiff a void document on account of 
frand as well as for want of consideration ? 
3. To what relief or reliefs, if any, is the 
plaintiff entitled 2” With reference to the 
first two issues, the principal question disa 
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cussed in the judgment of the learned Munsif 
is whether or not the kabala was vitiated 
by fraud. This question he answered! in 
the negative and gave the plaintiff a decree. 

When the case came on appeal before 
the Court below, it was contended that the 
Munsif’s findings were wrong and that the 
plaintiff was not entitled to the reliefs sought. 
The Subordinate Judge held that the sale 
had not been completed that the plaintiff 
was not in the circumstances entitled to 
bring a suit for a declaration of his right 
to the land and for possession and that 
his proper remedy was a suit for specific 
-performance of the contract of sale. He, 
therefore, allowed the appeal and dismissed 
the suit, 

In my opinion the first and third of the 
issnes framed are wide enough to cover the 
ground on which the learned Subordinate 
Judge procéeded. As he indicates towards the 
end of his judgment, though the defendants 
may have relied principally on their alle- 
gations of fraud, they made a specific alle- 
gation in regard to one of the properties, 
which the learned Munsif dealing with the 
ease on the basis of the kabala did 
not consider or did not fully consider. On 
the pleadings, I think it was open to the 
Subordinate Judge to decide the case 
as he did. The fact that the defendants 
admitted that there was no dispute as to 
one of the properties is immaterial because 
the plaintiff's claim must be dealt with 
as a whole. 

It is urged that the learned Subordinate 
Judge was wrong in thinking that the sale was 
incomplete. Reference has been made to the 
caso of Ponnaya Goundan v. Mutiu Goundan 
(1) and of Sheo Narain Singh v. Darbart 
Mahton (2). On the strength of these author- 
ities it was argued that the mere registration 
of a sale-deed without delivery of the deed 
to the vendee was, or rather might be, 
sufficient to pass the property in land sold 
and that the onusof proving that the pro- 
perty had not passed was on the vendor. 

It is clear from the second of the two cases 
cited that the mere registration of a deed of 
sale does not necessarily pass the title if the 
parties intend that no title shall pass upon 
registration till the consideration-money has 
been paid in full and the deed delivered 


ay 17 M. 146. 
(2) 2 0. W. N. 207. 


to the vendee [See also Mauladan v. Rughu- 
nandan Fershad Singh(3)]. Thequestion, there- 
fore, which arises-is whether the learned Sub- 
ordinate Judge had sufficient grounds for 
thinking that the intention of the parties in 
the present case was that the title to the land 
sold should not be transferred till the 
balance of the purchase-money was paid 
and the deed was handed to the plaintiff. 
This is a question of fact and I need only 
say that we have the statement in the 
plaint to which I. have already referred, and 
have, moreover, the conduct of the parties. 
It is clear that what happened was that 
the deed was registered and then taken 
back by the vendor without objection by 
the vendee, the plaintiff. 

I am unable to say in the circumstances 
that there is wo evidence justifying the 
learned Subordinate Judge in arriving at 
the conclusion to which he came. I might 
go further and say that I see no reason 
for differing from that conclusion. In wy opin- 
ion, therefore, the ground of appeal, on which 
the appeal is mainly based, fails. A suit origin- 
ally instituted as suit for adeclaratory decree 
and consequential relief by way of possession 
cannot be turned into a suit for specific per- 
formance of a contract, this would be to 
alter the character of the suit and might 
prejudice the defendants in their defence. 

In the view I take, this appeal must be 
dissmised with costs. 

Appeal dismissed. 

(8) 27 0. 7. 





(Not reported yet elsewhoro.) 
CALCUTTA HIGH COURT. 
RRGULAR Orvm Appran No. 8 of 1909 with 
MISOBLLANEOUS Appzat No. 82 or 1909. 
AND Rus No. 857 or 1909. 

July 23, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
BRINDABAN CHUNDER SHAHA— 
OBJECTOR——ÅPPELLANT IN R. A. No. 3 AND 
Responpent IN M. A. No. 82 
versus 
SURESHWAR SAHA PRAMANIK— 
PETITIONER— RESPONDENT IN R. A. No. 3 AND 


APPELLANT IN M. A. No. 82. 

Probate and Administration Act (V of 1881), 8. E0— 
Revocation—Immediate reversioner, right of, to apply 
for revocation—Mer e assertion of relationship not suffiu 
cient, but proof necessary——Proper order in revocation 
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case-——Infant applicant—Mother joined in application 
for probate-—-Guardion ad litem. 

The position of the immediate reversionary heir 
under the Hindu law in relation to tho estate of 
the deceased is of such a character as to entitle 
him to be heard in proceedings for grant or revocation 
of probate. 

Kamona Soondury v. Hurro Lall, 8 O. 570, 10 C. L. 
R. 409 ; Khetirumoni v. Shyama Churn, 21 C. 689 and 
Bepin Behari Shaha v. Monoda Dasi, 60. W. N. 912, 
followed. 
` Bham Sunder vy. Achhan Kunwar, 25 I. A. 188; 21 
A. 71; 2C. W. N. 729, explained and distinguished. 

Quere :—Whether a remote reversioner is under 
any i ae entitled to be heard in such 
procee 

Abniash a v. Hars Nath, 32 O. 62, referred 
to. 

A petitioner for revocation is not entitled to 
be heard upon mere assertion of his relationship 
with the deceased, but upon proof of the alleged re- 
lationship. 

In a case in which an order for revocation is 
to be made, the proper order to make is to allow 
the application under section 50 of the Probate 
Act and. to recall the probate before the pro- 
pounder is called upon to prove the Will in the 
presence of the objector. 

Whoge the applicant for revocation was ab tho 
time of the probate proceedings an infant, he ought 
to have been represented by a guardian ad litem 
other than his mother who had joined in the applica- 
tion for probate, and citation ought to have been issu- 
ed upon such guardian. 

Appeals from the decree of the District 
Judge of Dacca, dated December 2, 1908. 

Dr. Rash Behary Ghose, Babus Basanta 
Kumar Bose, Dwarka Nath Ohuckerbutty, 
Surendra Nath Guha and Prokash Ohandra 
Sarkar, for the Appellant in R. A. No. 3 aad 
Respondent in M. A. No. 82. 4 

Mr: Ohuckerbutty, Babus Harendra Narain 
Mitra and Gopal Ohandra Das, for the Re- 
spondent. 

Judgment,.—oOne Phanindra Mohan 
Shaha, owner of an estate of considerable 
value, died on.the 20th July 1900. He 
left a minor widow Gour Dasi the daughter 
_ of the present appellant Brindaban.Chandra 
Shaha, a sister by the name of Shobha Sun- 
dari, a nephew Sureshwar Shaha the infant 
adopted son of his sister, and a cousin 
Bhuban Mohan Shaha. On the 18th Septem- 
ber 1900 Brindaban Chandra Shaha andShobha 
Sundari made an application to the District 
Judge of Dacca for probate of a will alleged 
to have been executed by Phanindra Mohan 
Shaha onthe day previous to his death. Under 
the will the petitioners, who are thefather-in-law 
and the sister of the testator, were appointed 
executors. The will provided that the widow 
was to take a life-interest in the estate of 


the testator but would not be able to do 
any act that might cause deterioration to 
the same. The widow was further authorised 
to take three sons in adoption successively. 
The will also contained a direction for the 
management of the estate during the infancy 
of the adopted son or in the event of dis- 
agreement betweenthe widow and the adopted 
son. The executors were finally empowered 
to alienate any property for the benefit of 
the estate. The application for probate 
recited that the nearest relations left by 
the testator were his widow, his sister and 
the adopted son of the latter. No mention 
wag made of the cousin. General notices 
were, thereupon,issued in the usual mannerand 
on the 20th December 1900 Bhuban Mohan 
entered @ caveat in which he denied the 
genuineness of the will, questioned the factum 
of the adoption by the sister of the de- 
ceased and alleged that after the death of 
the widow ‘he was the person entitled to 
inherit the estate as reversionary heir. The 
proceedings were thereupon converted into 
a contentions probate suit, and at one 
stage witnesses were examined upon the 
question of the factum and validity of 
the alleged adoption by the sister Shobha 
Sundari. This evidence prima facie es- 
tablished that Sureswar had been taken in 
adoption by Shobha Sundari. The consin 
Bhuban Mohan, therefore, entered into æ 
compromise with the petitioners and withdrew 
his objections to the grant of probate hy a 
petition dated the 10th June 1901. The 
case was subsequently treated as uncontested, 
and upon proof of the execution of the will by 
an affidavit probate was granted to the petition- 
erson the 17th June 1901. On the 22nd 
September’ 1908 Sureswar, the adopted son 
of Shobha Sundari, who had meanwhile 
attained majority, presented an application 
to the District Judge under section 50 of 
the Probate and Administration Act for 
revocation of the probate on the ground, 
amongst others, that he had not been made 
a party to the proceedings, that no notice 


‘had been served upon him or upon any 


one as his guardian ad litem, that the will 
was a forgery and that consequently the pro- 
bate ought to be revoked and the executors 
called upon to prove the will in solemn | 7 
form. On the 2nd December 1908, the” 
District Judge revoked the probate on the 
ground that no citation had been issued upon 
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‘Sureswar and Jie was not represented in the 
probate proceedings. Brindaban Chandra 
Shaha, the father-in-law of the testator and 
one of the executors, has now preferred an 
appeal against the order of revocation. 

On the 25th January 1909 the petitioner for 
revocation of the probate, Sureswar, applied 
to the District Judge for sppointment 
of an administrator pendente lite. This ap- 
plication was refused on the 20th February 
last on the ground that the deceased had 
left widow who was able to administer the 
estate. Sureswar has preferred an appeal 
against that order and has further obtained 
a Rule calling upon the opposite party to 
show cause why an administrator pendente 
lite should not be appointed to take charge 
of the estate of the deceased during the 
pendency of the appeal from order. The two 
appeals and the Rule have been heard together. 

In support of the appeal directed against 
the order for revocation, ithas been argued, 
first, that Sureswar as reversionary heir of 
the deceased has no interest in his estate 


and is not entitled to appear in these pro- 


ceedings; secondly, that he ought not to 
have been allowed to obtain an order for 
revocation till he had established by evidence 
that he was the adopted son of the sister 
of the testator; thirdly, that the District 
Judge ought-not to have revoked the probate 
but should merely have called upon the 
executors to prove the will in solemn form. 
The first point taken on behalf of the 
‘appellant, namely, that the reversionary heir 
of a Hindu is not entitled to be heard in 
a proceeding for the probate of a will alleged 
to have been execnted by the deceased, be- 
-cause he has not a present interest in the 
estate, raises a question of considerable im- 
portance. The learned Vakil for the ap- 
pellant conceded that his contention was 
opposed to a series of decisions of this Court 
and was contrary to what has been deemed 
the settled practice for many years past. 
Amongst those decisions it is sufficient to 
refer to the cases of Kamona Soondury Dassee v. 
Hurro Lall Shaha (1), Knhettramont Dasi v. 
-Shyama Ohurn Kundu (2) and Bepin Behari 
‘Shaha v. Manoda Dasi (3). He, however, 
. ‘strenuously contended that these decisions 
e could no longer be treated as good law in view 


‘of the decision of their Lordships of the Judi- 
(1) 8 C. 570 ; 10 0. L. R. 409 


. (2) 21 0.539. (3) 6 6 0. W, N. 912. 


cial Committee in Sham Sunder v. Achhan 
Kunwar (4), which it was argued overruled by 
implication the cases to whick reference has 
been made. No doubt, if the question raised 
before us has been decided by their Lord- 
ships of the Judicial Committee, we are 
bound to give effect to:that decision. But 
it was emphatically contended on behalf of tho 
respondent that the poins did not arise either 
directly or indirectly for consideration before 
the Judicial Committee and that the ap- ' 
pellant merely sought to apply the decision 
of their Lordships to a class of cases which 
it could never bave been intended to govern. 
Itis necessary. therefore, to examine closely 
the decision of the Jndicial Committee. 

In the case of Sham Sunder v, Achhan 
Kunwar (4), which is the foundation of the 
argument addressed to us on behalf of the 
appellant, the question arose as to the valid- 
ity of certain mortgages one of which was 
executed by the widow and the other by the 
daughter of the original owner wth the 
concurrence in each case of the reversionary 
heirs. It was found that the alienation by 
the widow or the daughter was not bind- 
ing upon the estate. The question, there- 
fore, arose whether the reversionary heir 
was alfected. Their Lordships observed 
that in 1877, the date of the first bond, 
neither Achhan Koer nor Enayet Singh who 
were the reversionary heirs and had joined 
in the transaction could by Hindu Law make 
a disposition of or bind their expectant 
interests. This statement of the law has 
in subsequent cases been treated as an 
authority for the proposition that the in- 
terest of a Hindu reversioner expectant 
upon the death of a Hindu female cannot 
be validily alienated by the reversioner (see 
Nund Kishore Lal v. Kanes Ram Tewary (5), 
which dissents from the contrary view taken 
in Brahmadeo Narayan v. Harjan Singh (6), 
Abdool Hoosein Mulla v. Goolam Hosatn Ally 
(7), Sumsuddin Goolam Husein v. Abdul 
Husein Kalimuddin (8), Dhoorjetti Subbayya v. 
Dhoorjetti Venkayya (9), Bhawani Singh v. 
Dilawar Khan (10), and Rebati Mohan Das 
v Ahmad Khan (11). It may be assumed, 


(4) 25 I.A. 183; 21 A.71;20 W N. 720. 
(6) 29 0. 355. (8) 25 0 778. 

7) 80 B. 804 at p. 815; 7 Bom L. R. 74% 

8) 81 B. 165; 8 Bom. L. R. 781. 

9) 30 M. 201 ; 2 M. L. T. 184. 

(10) 81 A. 253 ; 36 A. L. J. 145; 1 Ind. Oas. 886. 
G1) 9 0. L. J. 60; 1 Tnd. Oas, 590. 
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therefore, “as a-settled proposition of law 
that a Hindu reversioner not only cannot 
dispose of but cannot bind ‘his expectant 
rights. But the question still remains does 
it necessarily follow that such a person has 
not such an interest in the estate under 
section 69 of the Probate and Administra- 
tion Act as entitles him to oppose the grant 
of probate of a will which if established is 
likely to. prejudice him? There can be no 
dispute that the case before the Judicial 
Committee is not directly in poist and after 
a careful consideration of the. arguments 
which have been addressed to us on behalf 
of the appellant, we are not prepared to ex- 
tend the application of the principle to a 
class of cases which the Judicial Committoe 
had never under consideration. Lord Halsbury 
made two weighty observations of a general 
character in Guinn v. Leathem (12), which 
may be usefully remembered when an 
attempt is made to apply the legal principle 
deducible from a Judicial decision toa class of 
cases of an entirely different nature. “ Every 
judgment must be read as.applicable to the 
particular facts proved or assumed to be 
proved, since the generality of expressions 
which may be found there, are not intended 
to be expositions of the whole law but 
governed and- qualified by the particular fact 
of the case in which such expressions are 
to be found. A case is only an authority 
- for what it actually decides. I entirely deny 
that it can be quoted for a proposition that 
may seem to follow logically from it. Such 
a form of reasoning assumes that the law 
ig necessarily œ logical Code whereas every 
lawyer must acknowledge. that the law is 
not always logical at all.” (See also Na- 
tional Phonograph Company v. Edison-Bel! Con- 
solidated Phonograph Oompany (13). If we 
bear this observation in mind, it is 
obvious that the contention of the appellant 
reduces to the position that a Hindu re- 
versioner is not entitled to appear in a 
probate proceeding because he does not possess 
a present atienable interest in the estate 
left by deceased, a position for which so 
far as we are aware, there is no authority, 
and, against which, it was not disputed by the 


learned Vakil for theappellant, weighty reasons 
(12) 18.B O. (N. S.) 97; (901) A. 0. 495 ; 70L J. 
P. C.76; 85 L T 289; 50 W. R. 189, 65 J. P. 708, 
5 ©. W. N. cccxxin. . 
(18) (1908) 1 Ch. 335 at p. 349 ; 
98 L T. 291, 24 T. L. R, 201, 


TTL. J. Ch 218; 


may be assigned on principle. Similar observa- 
tions apply to the cases of Davis v. Angel (14), 
In re Parsons (15), Allcard v. Walker (16) and 
In re Ellenborough, Towry-Law v. Burne (17), 
These cases,no doubt, point outthe distinction 
between an interest that has arisen and is 
represented and an interest that has not 
arisen and never may arise, but with re- 
gard to which there is a remote possibility 
that the event which has not occurred and 
upon which it is made to, hang may hereafter 
occur. As was observed by Lord Westbury 
in the first of these cases, an interest that 
has mot arisen is properly not an interest, 
it is. not a right; ib is nothing moro 
than a bare expectation of a future right 
an expectation of a future interest or 
rather of a future event which may give 
an interest, is nob a thing which would 
justify a Court of Equity in entertaining a 
suit at the instance of a party having that 
and nothing more,—a suit for construction 
of a will and for ascertainment and security 
of the future title. Similarly in the caso 
In re Parson (15), Mr. Justice Kay examined 
with reference to the provisions of the Married 
Women’s Property Act of 1882, the meaning 
and scope of the phrase ‘contingent title’ 
and pointed out that a possible next-of- 
kin of a person who is supposed to die at 
a future time cannot properly be said to 
have a contingent title, as in reality he 
had nothing more than an expectation of 
title which was not recognised in law 
as any title at all. It does not follow, 
however,by any means that the interest which 
would justify the intervention of a person in 
a probate proceeding must be an interest 
of the description referred to in these cases. 
In fact Mr. Justice Kay referred to the 
decision of Lord Eldonin Ex parte Clarke (18), 
where the Lord Chancellor held that in 
proceedings in lunacy against an ancostor 
the possible heir or next-of-kin is permitted 
to come before the Court, on the principle 
that “the Courtought to receive from the 
persons probably entitled, that assistance in 
the protection of the property which persons 
having such an expectant right will be likoly 
to afford.” Weare unable to hold that the 


principle deducible from the authorities upon 
.(14) (1862) 4 De. G. F. & J. 524 at p 529. 
15) (1800) 45 Ch. D. 61 at pp 56 & 60. 
16) (1896) 2 Ch. 369 at p. 380. 
(17) (1808)1 Ch 697; 72d. Ch 218; 87 L. T. 714, 61 
W. R, 315. (18) Jacob ‘589 nt p. 505, 
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which reliance is placed on behalf of the 
appellant can be legitimately applied to 
proceedings for grant or revocation of pro- 
bate. Although a reversioner under the 
Hindu Law has no present interest in the 
property left by the deceased, yet it is 
manifest that he is substantidlly interested 
in the protection of devolution of the estate. 
Tt is well-settled that a reversioner 
can gue to restrain waste [Hurrydass y: 
Rungunmoney (19)]. The reversioner can, 
if he makes ont a proper case, obtain an 
order for the appointment of a Receiver [Rao 
Kurun Singh v. Nawab Mahomed Fyaz Ali Khan 
(20)]. He can maintain a suit for declaration 
that an adoption by the female heir in posses- 
sion is invalid Srinath Gangapadhya v. Mahesh 
Ohandra (21), Anund Kunwar v. Oourtof Wards 
(22). He can also sue for declaration that an 
alienation by the female heir in posses- 
sion will not be operative beyond her life- 
time. This has now been placed beyond 
the possibility of dispute by the provisions 
of section 42 of the Specific Relief Act, 
illustration (e) and (f) to which section 
show that such declaratory suits may be 
maintained. Besides it is manifest from the 
case of Abinash Ohandra Mazumdar v. Harinath 
Shaha (23) that such a declaratory suit is 
maintainable by a remote reversioner, who 
would take an absolute interest, in the presence 
of the immediate reversionary heir who has 
only qualified rights in the estate, and also, 
when the nearest reversioner has precluded 
himself from maintaining a declaratory 
action by his conduct or by omission to sue 
within the statutory period, a remote re- 
versioner is entitled to maintain the suit. See 
also Puttanna v. Rama Krishna Sastri (24), in 
which it was held that where on the death of 
the last male owner, leaving a widow, the pro- 
perties belonging to him are claimed by 
devisees under a will alleged to have been 
left by him, the nearest reversioner in ex- 
istence is entitled to sue for a declaration 
that the alleged will was invalid and did 
not bind his reversionary interest. Our atten- 
tion was invited to the case of Nobeen Chundar 
Stl v. Bhobosoondurt Debee (25), in which 


Mr. Justice Field appears to have held that 

on Sevestre, 657. 

20 14 M LA176 at p. 187, cad aren a 
Sa 1a W.R. (F. B.) 14. 

E A. 14; 6 0. 764; 80. L. R. 881. 

23 


82 0. 62. 
25 . 


6 Q. 460 


(24) 30 M. 1795; 17 M. L. J.874. 


the test to be applied to determine whether 
@ person possesses sufficient interest to en- 
title him to enter a caveat and oppose the 
grant of probate is whether the person can 
show that he is entitled to maintain a suit 
in respect of the property over which probate 
would have effect. It is not necessary for our 
present purpose to examine whether this test 
is of universal application or whether it 
may not require to be qualified. We only 
observe that the learned Judges who decided 
the case of Abhiram Dass v. Gopal Dass (26), ex- 
pressed their dissent from the test formulated 
by Mr. Justice Field. Reference was also made 
in the course of the argument to the decision 
in Kishen Dat v.Satyendra Nath Dutt (27), in 
which it was held that a judgment-creditor 
of a person who, but for a will, would 
receive the property by inheritance had 
sufficient interest to entitle him to oppose 
the grant of probate. It is not necessary 
to express any opinion upon the question 
decided in this case as it has ng direct 
bearing upon the solution of the question 
raised before us, nor is it necessary to ex- 
amine the grounds of the dictumin Durga- 
gati v. Saurabins (28),in which it was held 
that a decision in a proceeding for revoca- 
tion of probate commenced by a female 
reversionary heir would be binding upon 
the actual reversionary heir after her death. 
We feel no doubt that for the reasons already 
given, the position of a reversionary heir 
under the Hindu Law in relation to the 
estate of the deceased is of such a character 
as to entitle him to be heard in proceed- 
ings for grant or revocation of probate. 
We may further point out that the view 
we take is supported by implication by the 
decision of the Judicial Committee in the case 
of Shama Charn Kundu v. Khettromont Dasi 
(29). In that case, upon application for pro- 
bate of the will of one Madhusudan, caveat was 
entered by his widow. She afterwards with- 
drew her opposition and thereupon one of 
her daughters filed objection to the grant 
of probate. It was contended that as a re- 
versioner, shehad no interest in the estate 
left by the deceased and was consequently 
not entitled to be heard. This objection 
prevailed and an order for grant of probate 
was made as in a non-contentious proceed- 

7 0. 48. (27) 28 0, 441, 

28) 28 C. 1001 at p. 1008. 
fa 27 C. 521; 4 0. W.N 501, 
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ing. The daughter then appealed to this 
Court and her appealsuceeded Khetramont Dasi 
v. ShymaQhurn Kundu (2). The case was then 
remanded, and the question of the genuineness 
of the will was investigated in the presence 
of the daughter. The District Judge held 
that the will was genuine and granted pro- 
bate. Upon appeal to this Oourt, that 
judgment was reversed, and probate was 
refused. The matter was then taken on 
appeal to the Judicial Committee and the 
appeal was defended by the daughter. 
Their Lordships with full knowledge of 
the facts just stated, did not hold that 
the daughter had no locus standi, but con: 
sidered the case on the merits and reversed 
the decision of this Court. If, as has now 
been contended by the learned Vakil for the 
appellant, the daughter asreversionary heir 
was not entitled to be represented in the 
proceedings at all, it isa matter for surprise 
that this question should have escaped the 
counsel for the appellant, as well as the 
members of the Judicial Committee, two 
of whom atany rate (Lord Hobhouse and 
Sir Richard Couch) had considerable ex- 
perience of Indian law and might be assumed 
to have been quite familiar with the 
nature of the position and rights of a rever- 
sioner under the Hindu law. We may 
add that if the view put forward by the 
appellant were accepted, irremediable in- 
justice of the gravest character might be 
done to the reversioner. It would be quite 
open to the widow, for instance, of a Hindu 
who had died intestate, to propound a forged 
will and get probate thereof withont con- 
test. Under the will she might have abso- 
lute power of alienation or authority to 
take a son in adoption, and thus be placed 
ina position to deprive the reversioner of 
the estate to which he would otherwise be 
legitimately entitled. We are not prepared, 
therefore, to put upon section 69 the narrow 
construction which we have been invited 
to place upon it by the learned Vakil for 
the appellant. The grant of probate operates 
as a judgment fn rem and as has been 
repeatedly pointed out in the English Courts, 
it is of the utmost importance that such 
grant should be made after full opportunity to 
enter appearance has been afforded to all per- 
sons who are likely to be affected by the grant, 

The principle which is followed in Eng- 
land in cases of this character is thus stated 


in a well-known work : “ Any interest how- 
ever slight and even it seems the bare 
possibility of an interest is sufficient to 
entitle a party to oppose a testamentary 
paper. Thus where a testator disposed of 
all his personal estate by his will and 
gave his real estate but none of his personal, 
to his brother’s children, and by a codicil 
he gave them pecuniary legacies revoking 
the devise to them of the real estate which 
was of greater value than the legacies, it 
was held that they might oppose the codicil 
alone, notwithstanding their only right 
to a share of the personal estate was under 
it. Though a next-of-kin may as such 
oppose all the testamentary papors, ho 
has not a right to oppose any particular 
one he may think fit; for some interest 
in it however remote is necessary ” (Wil- 
liams on Executors Vol. I page 245). Thus 
statement of the law is amply borne ont 
by cases of the highest authority Kipping 
v. Ash (30), Baskcomb v. Harrison (31) ,Orinx'n 
v. Doyliont (82), Dizon v. Allinson (33). 
In more than one of these cases, it was 
stated that the bare possibility of an intorest 
was sufficient to enable a person to oppose 
a testamentary instrument. Substantially 
the same rule has been adopted in the 
American Courts as consistent with the 
principles of reason and justice. Thus in 
the Encylopedia of Pleading and Practico 
Vol. 16 pages 1009 and 1015, it is staterl 
that a contestant must be a person interested 
though his interest may be very small and 
not entirely free from contingencies or doubts. 
Reference is made to the case of Dower v. 
Ohurch (34), in which it was held that 
where the interest of the plaintiff in a bill 
contesting a will consistsin his claim under 
an earlier will not probated, the Court 
will not try the validity of the former 
will, but it is sufficient if the contestant sets 
up a bona fide claim. 

It was contended by the learned Vakil 
for the appellant that if a reversioner 14 
held to be a person interested in the estata 
and entitled to intervene, every possible 
heir of the deceased would be entitled to 
claim similar rights, as it would be im- 
possible to draw the line of domarcation. 

80) (1845) 1 Robertson 270 ; 4 Notes of Cases 177. 

1) 1849) 2 Robertson 118 ; 7 Notos of Casos 275. . 

(82) {00 2 Bw. & Tr. 17. . 


R 1864) 8 Sw. & Tr. 572. 
34) 21 W. Vir. 48, 
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We do not feel embarrassed by any such 
consideration. In our opinion there can be 
no doubt that the immediate reversioner is 
entitled to - intervene, and if a question 
arises in future as to whether a remote 
under any circumstances 
entitled to be heard, the principle laid down in 
Abinash Chandra Mazumdar v. Harinath Saha 
(23) may afford a basis for solution. We must, 
therefore, hold that the first ground on which 
the decision of the District Judge is assailed 
cannot be supported and must be overruled. 

The second ground upon which the deci- 
sion of the District Judge is questioned is 
that the petitioner for revocation was not 
entitled to be heard upon mere assertion 
of his relationship with the deceased, but 
if at all, only upon proof of the alleged 
adoption. Now there can be no doubt that 
before a person can be permitted to contest 
a will, the party propounding has the right 
to call on him to show that he has some in- 
terest, Hingeston v. Tucker (85), Rahamtullah 
Sahib v. Rama Rau (36). In the case before 
us, however, it is manifest from the pro- 
ceedings in the Court below that the ques- 
tion of the facium and validity of the 
adoption of the present respondent was not 
seriously challenged. No doubt the some- 
what ambiguous statement in the original 
application for probate by the present ap- 
pellant that Sureswar was the adopted son of 
Shobha Sundari does not create an estoppel. 
At tho same time from the evi- 
dence already on the record, which we 
have examined, it is fairly clear that the 
status of Sureswar as an adopted son has 
been prima facie established for the purposes 
of the present litigation. This evidence, 
which as already explained, was taken at 
the instance of the cousin of the deceased 
who had entered a caveat and questioned 
the adoption of Sureswar is, in our opinion, 
sufficient to render further investigation need- 
Jess in the course of the present proceeding. 
The second ground taken on behalf of the 
appellant entirely fails. 

The third ground taken on behalf of 
the appellant does not raise a question of 
substance. The learned Vakil for the ap- 
pellant contended that when an application 


- for revocation has been made and allowed 


“under section 50 of the Probate and Ad- 
ministration Act, probate ought not to be 


(85) 2 Sw. & Tr. 696, (86) 17 M. 873. 


revoked and the petitioner called upon to 
prove tho will in solemn form, but the 
question of revocation ought to be deferred 
till the petitioner had an opportunity to 
prove the will in the presence of the objector. 
In support of this proposition reliance was 
placed upon the form ofthe order made in the 
cases of Brinda Chowdhrain v. Radhica Ohow- 
dhrain (37), Hlokesht Dassi v. Hurry Prosad 
Soor (38) and Prem Chand Das v. Surendra 
Nath Saha (839). The cases upon which reli- 
ance is placed, however, do not support the con- 
tention of the appellant. In our opinion 
the proper order to make in a case of this 
description is to allow the application under 
section 50 if good grounds are established 
for revocation of the probate, and to recall 
the probate before the profounder is called 
upon to prove the will in the presence of 
the objector. On an examination of the 
record in the present case it appears that 
the probate has not only been recalled 
butalso cancelled. The cancellation appears 
to have been due to an oversight and will 
not stand in the ‘way of reissue of the 
probate, if the will is ultimately established. 
But we must hold that when the learned 
District Judge found that the probate ought 
to be revoked, he rightly recalled the 
probate which bad been granted. We are 
further of opinion that the propounder 
ought to be called upon to prove the will in 
solemn form in the presence of the objector, 
as the case cannot be allowed to remain pend- 
ing for an indefinite length of time. 

It was faintly suggested at one stage of 
the argument that the applicant for probate 
was not entitled to app'y for revocation 
under section 50 of tke Probate and Ad- 
ministration Act, as although no citation 
was issucd upon him, he had full knowledge 
of the proceedings and was consequently 
debarred from claiming any assistance from 
the Court upon the principle of the deci- 
sion in Brinda Chowdhrain v. Radhica 
Ohowdhrain (37) and MNistariny Dabya v. 
Brokmomoyt Dabya (40). The answer to 
this argument, however, is obvious. The 
applicant for revocation was at the time 
an infant and as pointed out in the cases 
of Walter Rebells v. Maria Rebelle (41), 
and Shoroshtbala Debt v. Anandamoyee 


Debi (42), he ought to have been represent- 
(87) 11 O 492. (88) 7 C. W. N. 450. 
as 9 C. W. N. 180. (40) 18 0. 45. 
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ed by a gnardian ad litem other than his 
mother who had joined in the application for 
probate, and citation ought to have been 
issued upon such guardian. The respondent 
is consequently entitled to ask for revocation 
of the probate. All the grounds urged 
in support of Appeal No. 3 of 1909 fail and 
this appeal, therefore, must be dismissed 
with costs. We assess the hearing fee at 
20 gold mohurs. 

Appeal from order No. 82 of 1909 is 
directed against the order of refusal of the 
District Judge to appointan administrator 
pendente lite. His refusal is based on the 
ground that there was no pending proceed- 
ing before him, and that the widow was 
quite competent to manage the estate. It 
is manifest, however, that the effect of the 
revocation of the probate was to revive the 
original proceeding for the grant of probate 
and it wonld be quite competent, therefore, 
to the Court to make an order under sec- 
tion 34 of the Probate and Administration 
Act. was observed in the case of 
Bellew v. Bellew (43), the Court of Probate 
would grant administration pendente lite 
in all cases where the necessity for the 
grant is made ont; and this is so becauso 
while the suit is pending, there is no one 
legally entitled to receive or hold the 
assets or to give discharges. In the case 
before us, it is not disputed that various 
suits are pending in different Courts and 
the estate is of considerable value and ex- 
tent, for the preservation of which proper 
arrangement ought to be made. We, there- 
fore, set aside the order of the District 
Judge and appoint the widow to be ad- 
ministratrix pendente lite, on condition that 
she furnishes a bond for Rs. 20,000 and 
that her father, the present appellant, do 


stand surety in the sumof Rs. 10,000 upon. 


failure to carry out this orderthe applicant 
for revocation will beat liberty to apply 
for further orders. This appeal is, there- 
fore, decreed, but there will be no separate 
order for costs. 

Rule No. 857 of 1909 which was for the 


appointment of an administrator during the- 


pendency of these appéals will be discharged 
without costs. 
Appeal No. 3 dismissed. 
Appeal, No. 82 allowed. 
Rule discharged. 
(48) 4 Sw. & Tr. 68. 
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(s. c. 88 O. 786.) 
CALCUTTA HIGH COURT. 
ORIGINAL Civ Suit No. 58 or 1909. 
May 3, 1909. 

Present :—Mr. Justice Harington. 
FINLAY MUIR & Co.—P.arntirrs 

versus s 
RADHAKISSEN GOPIKISSEN— 
DEFENDANTS. 

Contract Act (IX of 1872), 8.120—Surt for price of gonds 
bargained and suld—Civil Procedure Code (Act XIV of 
1882), sch IV, Form 10-——Evidence—Appropriation by 
seller—Assent by buyer—Sale of goods by description 

Where goods answering the description of goods 
contracted to be sold have been sold to the buyer, 
and the property has passed to him, an action 
for goods bargained and sold can be brought, and 
section 120 of the Contract Act does not deprive 
a seller of this form of action. 

Mitchell Reid § Co. v. Buldeo Dass Khetiry, 15 C. 
1, custinguished. 

A lottor signed by both buyer and soller ro- 
questing an arbitrator to ascertain whethor certain 
specific bales of goods, described by certain specific 
marks and appropriated by the seller to the con- 
tract, are inferior in qnality to tho goods deliverable 
under the contrach and whether an allowance in re- 
spect of them onght to be made, is evidence of an as- 
sent to the appropriation, by the buyer. 

Original action. 

Mr. Stokes and Mr. B. C. Mitler, for the 
Plaintiffs. 

Mr. Buckland, for the Defendants. 

Judgment.—tThe plaintiffs’ claim is 
for the price of goods bargained and sold; the 
defendants plead that the action does not lic 
and that the goods wefe not shipped under 
the contract. 

The facts which have been proved or admit- 
ted before mearo that by a contract dated 
March 7th, 1908, the plaintiffs agreed to sell, 
and the defendants to buy 15 bales of grey 
C. B. dhooties of the size and quality described 
in the contract at Re. 1 per pair; shipment to 
be in April-May 1908; delivery to be taken 
within 90 days of arrival ; interest to be charg- 
ed at 12 per cent. on payments made after 45 
days from actual delivery. 

A number of bales of dhooties arrived in tho 
ss. Sparta on April 15th—tifteen bales out of 
this lot were selected by the plaintiffs’ salc- 
master to be delivered to the defendants in 
fulfilment of this contract and were divided 
into two lots, eight bales for the April ship- 
ment and seven bales for the May shipment. 

Out of the first lot of eight bales, the defend- 
ants took delivery of two bales on April 16th. 
An extension of time was granted under the 
terms ofthe contract for taking delivery of 
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the remaining bales, which were to be deliver- 
ed—six bales by August 13th and the remain- 
ing seven by September 12th. A few days 
after the two bales had been delivered, the 
defendants complained that they were inferior 
tosample and were damaged by mildew. An 
allowance of Rs. 15 a bale was, accordingly, 
made by the plaintiffs for mildew damage. 
The other questions were referred to the 
arbitration of the Bengal Chamber of Commerce 
under the latter portion of clause 2 of the con- 
tract of March 7th. The question of mildew 
damage was struck out in the letter of refer- 
ence to the Chamber of Commerce. The 
plaintiffs say that this was because while they 
disputed the buyers’ complaints as to inferiority 
of quality, they were quite prepared to allow 
an abatement of price for any mildew damage 
which might be proved. The defendants say 
they consented to strike out the words, 
because the plaintiffs promised that if the 
goods were mildewed the contract should be 
cancelled. 

On this point I believe the plaintiffs and 
not the defendants. First, because I think it 
very improbable that the plaintiffs would have 
agreed tocancel the contract on account of mil- 
dew damage when it was customary in the trade, 
as stated by thedefendants’ witnesses, to make 
anallowancein respect of such damage. Secondly, 
pbetause the defendants have not pleaded that 
the plaintiffs agreed to cancel the contract if 
the goods were proved to be damaged by 
mildew. Thirdly, because when the plaintiffs 
offered in their letter of October 17th, 1908, 
to make any reasonable allowancefor damaged 
bales, the defendants’ attorneys whileobjecting 
to take damaged bales said nothing about any 
promise by the plaintiffs to cancel the contract 
if the bales were damaged. 

The letter of reference to the Bengal Chamber 
of Commerce was signed by the plaintiffs and 
by the defendants on April 22nd, 1908, and 
related tothe inferiority of quality of the 
whole fifteen bales. On May 6th the arbitrators 
made an award to the effect that they found 
that the goods were a fair tender in every 
respect, and that the buyers were to take 
delivery of them under the terms of their 
contract, 

Nothing further was done until July 25th 
when Brojo Lal Mookerjee wroteto the plaintiffs 
claiming to cancel the contract on the ground 
that the goods were not of the shipment con- 
tracted for. In reply, the plaintiffs disputed 
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the defendants’ right to take this course. 

Further correspondence followed: the plain- 
tiffs pressing the defendant to take delivery 
of the bales under the contract, the defendants 
refusing to take them on the ground that 
they were not of the shipment contracted for. 
The correspondence ended witha letter of 
December 28rd, 1908, and on January 21st, 
1909, the present suit was brought. 

In the course of the trial the award of the 
arbitrators was tendered. It was objected to 
by Mr. Buckland on the ground that the agree- 
ment to submit to arbitration was contained 
in the contract of March 7th, and that contract 
did not bear the 8-anna stamp required by 
schedule I, article 5 (b) of the Indian Stamp 
Act, 1899, and that as section 85 of the Act 
provides no instruments not duly stamped 
shall be acted on by any person having by 
consent of parties authority to receive evidence, 
the arbitrators were precluded from acting 
on it— their award, therefore, was made with- 
out authority and could not be admitted. 

The plaintiffs contended that the™contract 
of March 7th being an agreement relating to 
the sale of goods fell within Exemption (a) 
to article 5 of the schedule and did not 
a a stamp, and relied on Kyd v. Mahomed 

It is unnecessary to decide whether this 
objection is sound or not, because the admissi- 
bility of the awardas evidence against the 
defendants does not depend onthe submission 
to arbitration contained in the contract. The 
letter of April 22nd, signed by the defendants 
(as well as the plaintiffs ), contains a request 
to the Bengal Chamber of Commerce for the 
appointment of two arbitrators and the issue 
of an award, andit sets forth in detail the 
buyers’ complaints, and gives the numbers 
of the particular fifteen bales (87081-95) 
covered by the contract as to which the 
dispute has arisen. This letter clearly does 
not require a stamp, and any award made 
in pursuance of the authority contained in 
that letter is evidence against any person who 
signed the letter authorising the making 
of the award. The award is admissible in 
evidence against the defendants. 

The learned counsel for the defendanta 
contended that an action for goods bargained 
and sold would not lie, and that the only 
remedy the plaintiffs had was to sue for dam- 


ages under section 120 of the Contract Act, 
(1) 15 M. 160, 
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and he cited the case of Mitchell Retd & Oo. 
v. Buldeo Doss Khetiry (2). But that was 
a case in which the property in the goods 
had not passed and so, clearly, a claim for 
goods bargained and sold was not sustainable, 
It does not lay down the proposition that 
where goods answering the description of the 
goods contracted to be sold have been sold to 
the buyer, and the property has passed to 
him, uo action for goods bargained and sold 
can be brought. Section 120 of the Oontract 
Act does not deprive a seller of this form of 
action which is recognised under the Civil 
Procedure Code of 1882: see Schedule IV, 
Form 10, = 

Next, the defendant says he can cancel the 
contrach because the goods wereshipped before 
the contract was made. I do notthink that this 
contentionis sound, because the parties have by 
clause 5 of the contract agreed that shipment 
prior to the stipulated time shall not give the 
buyers'‘the right of cancelling, and, further, I 
believe that when the defendant took delivery 
of the fwo bales on April 16th he knew they 
were not of the April shipment. He says he 
did not, but he admits he has been seven or 
sight years in the piece-goods trade. I do 
not believe him when he says that notwith- 
standing his experience, that he did not know 
that it was impossible for goods arriving in a 
ship at Calcutta on April 15th to have been 
shipped during the month of April in 
Liverpool. 

The substantial qnestion in the case is 
whether the contract of March 7th has been 
converted into a cemplete bargain and sale by 
the appropriation of specific goods to the 
contract, in other words, whether the plain- 
tiffs have only proved the breach of an 
agreement to sell sounding in damages, or 
have proved an actual sale passing the 
property in the goods and rendering the 
buyers liable to pay the agreed price therefor. 

Now, there is evidence which has not been 
contradicted that the plaintiffs did by their 
sale-master select and appropriate fifteen 
specific bales to the contract in question. 

The question then arises, did the defendant 
assont to the appropriation of these fifteen 
specific bales to the contract? 

I think that the defendants’ letter to the 
Bengal Ohamber of Commerce on April 22nd 
is evidence of an assent to the appropriation. 

Chamber of Com- 
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merce by their arbitrators to ascertain 
whether these specific bales described by 
certain specific marks are inferior in quality 
to the goods deliverable under the contract. 
That seems to meto be consistent only with 
an assent to the plaintiffs’ appropriation of 
those specific bales, and further, in their 
letter, they do not claim to be entitled to 
refuse the bales but say that they want an 
allowance. The position of the parties at the 
time of the reference was this. The plaintiffs 
had appropriated certain bales to the fulfil- 
ment of the contract with the defendants; tho 
defendants said they were of inferior qualify 
and they wanted an allowance in respect of 
them. Both the plaintiffs and the defendants 
wrote authorising arbitrators to make an 
award on the question whether goods aro 
inferior or not, and whether an allowance 
ought to be made. 

In my opinion, the defendants consented to 
the appropriation, and the property in the 
goods passed to them. 

The result is that the plaintiffs are entitled 
to judgment. 

The defendants have not claimed to set-off 
as against the price any compensation to 
which they would be entitled in the event of 
the goods being damaged by mildew. But 
both parties have agreed that if it be held 
that the plaintiffs are entitled to recover, tho 
question as to what abatement, if any, of the 
price the defendants ought to get in respect of 
mildew damage shall be referred. Tho refer- 
ence will be to some gentleman agreed on 
between the parties: in the event of their 
being unable to agree, to the Official 
Referee. 

The plaintiffs will be entitled to judg- 
ment for the amount claimed less the sum, 
if any, to which the Referee finds the de- 
fendants entitled in respect of mildew dam- 
age. Costson scale 2. Liberty to apply to 
enter judgment inaccordance with the Re- 
ferco’s report. 

Judgment for rlaintiffs. 
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BEHARI LAL CHATTERJEE V. EMPEROR. 
4 (s8. 0. 86 O. 749.) 

CALCUTTA HIGH COURT. 
CrairxaL Reviston Perrrions Nos. 339 AND 
340'or 1909. 

May 12, 1909. 

Present :—Mr. Justice Caspersz and 
* Mr. Justice Ryves. 

BEHARI LAL CHATTERJEE— PRTITIONER 
versus 
EMPEROR 
RASH BEHARI SEN—PETITIONER 
versus 
EMPEROR. 

Criminal Procedure Code (Act V of 1898), 8. 5l4— 
Buil-bond, forfeiture of—Surety, labil of—Terms 
of bond—Production before Sessions Court, not before 
Magisti ate. 

Where a person stands surety for the production 
of an acousod person in the Sessions Court on a 
certain day, the condition of the bond is satisfied 
if tho accused appear in that Court on that day. 
Tho surety is not bound to produce the accused 
subsequently before the District Magistrate. 

Where a person stood suroty for certain appel- 
lants beforo tho Sessions Court and undertook to 
produce them in that Court on every dato fixed for 
heating or whenever required : Meld, that the con- 
dition was satisfied by the attendance of the ac- 
cused during the hearing; and that although a re- 
quisition might be made by the Seasons Court for 
the production of tho accused in that Court, the suroty 
was not bound toproduce them before the Magistrate. 

A bail-bond should contam a clear proviso for 
the production of the accused before the Court or 
officer who is to take measures to secure the sur- 
render of the accused and to re-commit them to jail 
in terms of the warrant. 

Rules against the orders of the District 
Magistrate of Khulna, dated March 5, 1909. 

Facts.—tThe bail-bonds in these two 
cases are set forth in the judgment of the 
High Court. In both the cases tho 
accused were present in the Sessions Court 
on the dates specified in the bail-bonds. 
Tho appeals of the accused to the Sessions 
Court were dismissed. Subsequently the Dis- 
trict Magistrate directed the sureties to pro- 
duce the accused before his Court within 
14 days. That order not being complied 
with, he called upon the sureties to show 
cause why they should not forfeit the 
amounts of the bail-bonds. The sureties 
showed canse and produced the accused 
before the jail authorities. The District 
Magistrate not being satisfied with the cause 
shown, directed the sureties in both the 
, cases to forfeit ten percent. of the total 
e amount of the bonds. 

The sureties moved against the orders and 
obtained these Rules. ` 
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Babu Atulya Churn Bose, for the Petitioner: 

Judgment.—[Criminal Revision No. 
839 of 1909.) This is a Rule upon the 
District Magistrate to show cause why his 
order, dated the 5th March 1909, directing 
forfeiture of ten percent. of the amount of each 
bail-bond, executed by the petitioners on 
behalf of certain accused persons, should not 
be set aside. 

We do not proposo to enter into all the 
facts of this case, because, in our opinion, 
the petitioners are not liable for the forfeiture 
of their bonds, in accordance with the con- 
ditions mentioned therein. Now, the terms of 
each bail-bond are these -— 

“We hereby stand surety for the production 
of the above-named persons in the Sessions 
Court, on the lst December next, in the sum 
of Rs. 200 each, and that, in the case of 
default, we shall forfeit the amount of the 
surety to the King-Emperor.” . 

The accused did appear in the Court of 
Session on the lst December 1908, and, 
consequently, the condition of the b8nd was 
satisfied The subsequent proceedings, at 
the instance of the District Magistrate, were, 
therefore, not warranted by the terms of the 
bond. The Rule is made absolute, and the 
order complained of is set aside. 

[Oriminal Revision No. 340 of 1909.) The 
circumstances in which this Rule was issued 
resemble those in Rule No. 339 of 1909 which 
we have just disposed of. Here, however, the 
bail-bond is drawn up somewhat differently, 
namely as follows :-— 

We hereby stand surety under the above 
conditions for the aforesaid accused persons, 
convicted under the above sections, and 
undertake to produce them in the above-men- 
tioned Court on every date that may be fixed 
for hearing, or whenever required, ond, in 
case of default, we bind ourselves to forfeit 
to His Majesty the King-Emperor of India 
the sam of Rs. 200 in the case of each,” 

The langnage contemplates the production, 
ofithe accused persons in tho Oourt of Sessions, 
and the order of the District Magistrate, dated 
the 5th March 1909, has no referenco to the 
failure to produce the accused persons in that 
Court, but rather to some subsequent failure 
with which the petitioners were not legally 







made by the Court 
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tion of the accused in that Court. The 
Rule is made absolute. The order complained 
of is set aside. 

We desire to add that the bail-bonds 
referred to in these two Rules were not 
accurately drawn up, and did not properly 
provide for the production of the accused 
persons after their appeals had beon disposed 
of by the Sessions Judge. Such a bond should 
< contain s clear proviso for the production of 
the accused persons before the Court or 
officer who is to take measures to secure 
the surrender of the accused and to re-commit 
. them to jail in terms of the warrant: see 
General Rules and Circular Orders (Criminal) 
Chapter I, Rule No. 119, page 45. 
; Rule absolute. 





. (3.0. 86 ©. 758) 

CALCUTTA HIGH COURT. 
Cryunan Revision No. 436 or 1909. 
May 20, 1909. 

Present :—Mr. Justice Caspersz and 
Mr. Justice Ryves. 

DURGA TEWARI AND orners—Acousep— 
PHTITIONERS 
versus 
EMPEROR. 

Penal Code (Act XLV of 1860), ss. 379, 405— 
Theft—Criminal breach of trust—Land with stand- 
sng paddy entrusted to accused—Cutting of paddy by 
accused— What offence. 

. Certain land on which was standing a crop of 
paddy was entrusted to the accused to take caro 
of and watch until the paddy was ripo, when they 
were to give notice to the complainant who would 
cutit. When the paddy was ripe, the accused them- 

- solves cut the crops and disposed of the same - 

Held, that the accused were guilty of either crimi- 
nal breach of trust or theft. 

Jugdown Sinha v. Queen-Empress, 28 C. 872 and 
Reg. v. Girdhar Dharamdas, 6 B. H. O. R. Or. 83, 
distinguished. 

Empress v. Bhagu, Ratanlal’s Unre. Cr. Cas. 928, 
followed. 


Rule against the order of the Sessions 
Judge of Tirhoot, dated March 16, 1909. 
Babu Atul Krishna Roy, for the Petitioners. 


Judgment.—tThis is a Rule on the 
District Magistrate to show cause why 
the conviction and sentences of the 
petitioners should not be set aside on the 


ground that the property contemplated in | 


section 406 is movable property, and the 
“property entrusted to the petitioners was 
standing crops; on the authority of the 
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case of Jugdown Sinha v. Qucen-Hmpress 
(1), and also why the sentences should not 
be reduced. 

It has been found by both Courts that 


18 bighas of land on which was thon 
standing a crop of paddy were entrusted 
to the petitioners to take care of and 


watch until the paddy was ripe when they 
were to give notice to the factory people 
who would cub it. When the paddy was 
ripe the petitioners themselves cut the 
crops and disposed of the same. On these 
findings- both the Courts concurred in 
convicting the petitioners under section 406 
of the Indian Penal Code. 

In this Court it has been contended that, 
inasmuch as the property was standing 


_ crops at the time when the trust was created, 


no offence under section 403 of the Indian 
Penal Code could have been committed 
in relation to that crop, and the case of 
Jugdown Sinha v.  Queen-Empress (1). 
has been relied upon, as also the case of 
Reg. v. Girdhar Dharanulas (2). In the 
former case the subject of trust was land ; 
in the latter case, a house. Reliance is 
also placed on the case of Queen-Hmopress 
v. Bhagu (8). The facts of this case are 
very similar to the case now before us. 
In that case a forest guard, who had been 
engaged to watch a Government forest, had 
been convicted of an -attempt to commit 
criminal breach of trust, because he had 
allowed a timber merchant improperly to 
cat and remove some trees from the forest. 
It was held in revision in that case that 
it was “ extremely doubtful if the forest 
guard could have been in any manner 
entrusted with the trees of the forest or 
with any dominion over those trees. He 
seems to have been merely a watchman 
employed to guard the trees and to 
prevent any injuries being done to the 
forest. The fact that he omitted to do 
his duty would hardly, we think, amount 
to criminal breach of trust.” The learned 
Judges goon to say : “Moreover, the treos 
are immovable properties, and according to 
good authority criminal breach of trust could 
not be committed in respect of them.” 
Reference is then made to the cases we have 
already quoted. The learned Judges, there- 
D 23 ©. 872. 


2) 6 B. H. O. R. Cr. 33. 
(3) (1897) Ratanlal’s Unreported Or. Oas. 928, 
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fore, held that section 406 was inapplicable 
to the facts of that case, and altered the 
conviction to one under section 379. In this 
case the property which was entrusted to 
the accused was acrop of paddy which the 
petitioners. had to guard until it had become 
ripe. At that time, no doubt, it was im- 
movable property. When they cut the paddy 
it became movable property, but it still 
remained entrusted to them. Jf they, there- 
fore, improperly disposed of it, it seems 
to us that they’ committed criminal mis- 
appropriation within the meaning of section 
405. If, on the other hand, the lower Courts 
are not right in holding, as we are inclined 
to think, that the crops were entrusted to 
the petitioners, within the meaning of section 
405, then for the reasons given in the last 
quoted Bombay case their conviction under 
section 379 would not be improper. The 
property became capable of theft the moment 
it was severed from the ground : tide Expla- 
nation (2) to section 378 of the Penal 
Gode. We have been asked to reduce the 
sentences. It seems, however, from the 
explanation of the Magistrate that a very 
considerable amount of paddy, probably of 
the value of Rs. 1,000, was removed. We, 
therefore, do not think that the terms of 
imprisonment are too severe. 

With regaxd to the fines, we direct that 
if they, or any portion thereof, be realised, 
the amount willbe awarded as compensation, 
under section 545 of the Criminal Procedure 

. Code, to the manager of the factory. - 

The petitioners must now surrenderto their 
bail and serve out the remaining portions 
of their sentences. The Rule is discharged. 

Rule discharged. 


(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
Secoxp Crv APPEAL No. 1095 or 1908. 
July 28, 1909. 
Present: —Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
SHAIK ATHAM SAHIB— PLAINTIFE— 
APPELLANT 
versus 
DAOUD SAHIB—DeErenpant—ReEsponpent. 
. Foreign Judgment, suit on—Judgment passed ex 
parte, whether can be enforced sn the forum of an- 
other country subject to the same sovereign—Private 
International Law, rules of—Axthority of British 
Parliament recognising jurtediction must be clear and ew- 
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press—Churter of 1838 (Ceylon), s 24— Ceylon Ordynance 
II of 1889, ss. 9,704—‘ Appear or defend the action” 
meaning of—Obtaining of learo tv defend actwn, 
whether amounts to voluntary submission to the 
jurisdiction of the Court—Decrsion of foreign Court 
Uherwrse than on the merits of the case—Hffect 
on sis enforcement ina Courtin British India. 

r Appellant obtained a decree against the respondent 
in a suit instituted by him ina Court in Oeylon 
on a pro-note. The suit having been instituted 
under the sammary procedure provided by Ohapter 
LIII of the Ceylon Ordinance II of 1889 (analogous 
to section 582 of Act XIV of 1882) defendant ap- 
peared by an attorney and applied for leave 
to defend the suit. Leave was granted to him 
on the condition of his formshing security. The 
respondent did not furnish security, and did 
not appear at the trial when judgment was 
passed against him during his absence. The 
respondent having left Ceylon and settled in 
British India, appellant brought the present suit 
against him in a British Indian Court. The re- 
spondent pleaded want of jurisdiction as (1) under 
the rules of Private International Law the judg- 
ment of e foreign Court passed in absentem could 
not be enforced in a British Indian Oourt, (2) the 
respondent did not appear at the trial and there was 
no decison on the ments. 


Held, (1) that though Ceylon and Brffish India 
owed allegiance tn the same sovereign, the enfor- 
ceability of the judgments of the Courts of eithor 
country on those of the other was guided by the 
rule of Private International Law, vz., that the 
judgment of a foreign Court passed against the 
defendant in absentem cannot be enforced against him 
in a Court in British India. 

Gurdyal Singh v. Rajah of Faridkot, 22 0. 222 3 
21 I. A. 171; Moaszım Hossein Khan v. Raphael— 
Robinson, 28 O. 641, distinguished. 4 

Kasim Mamoojee v. Isuf ‘Mahomed Suliman, 29 
C. 608 ; Emanuel v. Symon, (1908) 1 K. B. 803, 77 L, 
J. K. B. 180; 98 L. T. 804; 24 T. L. R. 85, Halsbary’s 
Laws of England, Vol. VI, p. 291, referred to. 


(2) that neither by section 28 of the Charter of 
1888, (Ceylon Legislative Enactments Vol I, p. 
676), nor section 9 of Ordinance No. II of 1889, 
(Ceylon Legislative Enactments, Vol. II, p. 676) 
are the Oeylon Courts empowered by the British 
Parhament to adjudicate in a matter in which the 
cause of action arose within its jurisdiction so ag 
to bind by its decree a defendant who is a re- 
sident of British India and a subject of the British 
Crown, although he never resided in Ceylon at the 
time of the action or submitted himself to the 
jurisdiction of the Ceylon Court. Such jurisdiction, 
having regard to the prinoples of international 
law, would only be recognised in British India if 
it was conferred by the Supreme Legislature by 
express and clear words. 

Gurdiyal Singh v. Raya of Faridkot, 22 O. 222 ; 21 
1. A. 171 and Emannel y. Symon, (1908) L.K.B.802 ; 77 
L.J.K. B. 180 ; 98 L.T. 804 ; 24 T. L. R. 85 referred to. 

(8) that a decrees based on a contraot imposing 
personal obligation upon an absent foreigner is not 
countenanced by the Comity of nations only becanse 
the defendant entered into the contract in the terri. 
tory of the forum which passed the decree, 
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Gurdiyal Singh v. Raja of Faridkot, 22 C. 222; 21L A. 
171; Tadepalli Subba lies v. Nawab Sayed Mir Gulam 
Allikhan of Banganapalli, 29 M. 69, Srintvasamurthi 
v. Venkata Varada Ayyangar, 29 M. 239 at p. 279; 1 
M. L. T. 71; 16 M. L. J. 288, referred to. 

(4) that the defendant, though he was ew parte 

at the trial, must be deemed to have voluntarily 
submitted to the jurisdiction of the Ceylon Court 
as he applied for leave to defend the action. 
' (5) The words ‘ appear or defend’ in section 704 
of the Ceylon Ordinance II of 1889 are the equi- 
valont of ‘appear and defend’ and clearly refer 
to appearance for the purpose of defending the 
action in accordance with the leave granted and 
do not imply that appearance for the purpose of 
obtaining leave is not to be deomed appearance in 
the action at all. 


(6) It is not even necessary that submission 
must be by an act done in the course of the 
action itself, for 16 can be constituted by 8 con- 
tract to that effect entered into between the 
plaintiff and the defendant previously to the 
action, 

Emanuel v. Symon, (1908) 1 K. B.302;77 L. J. 
K. B. 180;98 L.T. 804; 24 T. L.R. 85; Vornet 
v. Barrett, 55 L. J. N.B. (Q. B. D), p. 39; Parry 
and Co. v. Appasawmi Pillai, 3 M. 407; Siara. 
man Chetty v. Iburam Saheb, 18 M. 827, referred to. 

(7) A Sudgment of a foreign Court, which does 
not decide upon the merits of the dispute for 
instance, if a suit is dismissed os being barred 
by the law for limitation of suits prevailing in 
that Oonurt, cannot be pleaded as a bar to a mit 
instituted in the Court of the plaintiff’s domicile on 
the same cause of action. 

The Delia, The Erminia Fioscolo, 1 P. D. 898 ; 
The Challenge and Duc d’ Aumale, (1904) P. 41; 78 
L. J. P. 2; 89 L. T. 491; 9 Asp. M. O. 497 referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kunba- 
konam in A. S. No. 27 of 1908, presented 
against the decree of the District Munsif 
of Valangiman in O. 8. No. 161 of 1907. 

Mr. T. Rangachartar, for the Appellant. 

The Hon. P. 5. Sivaswami Atyar, (Advocate- 
General), for the Respondent. 

Judgment.—tThe appellant in this 
second appeal sued in the District Munsif’s 
Court of Valangiman upon a judgment which 
he had obtained against the present respond- 
ent in the District Court of Kandy for a 
certain sum of money due on & promissory 
note. Both the District Munsif and the 
Subordinate Judge in appeal, dismissed the 
suit on the ground that the judgment of the 
Ceylon Court having been passed in absen- 
tem was not binding upon the reapondent 
who is a native of British Indiaand was not 
a resident at the time of the action in Ceylon. 
They also found against the contention of the 
appellant that the respondent has submitted 
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himself to the jurisdiction of the Ceylon Court. 

Upon the first question the contention of 
the learned Vakil for the appellant is, that 
rules of Private International Law apply only 
to judgments of Courts of Foreign Independent 
States and not to that of a Court of a Country 
which is subject to the same sovereignty as 
the country in which the judgment in question 
is sued upon. This proposition, to support 
which there is really no authority, is obviously 
untenable. The Ceylon Court being outside 
the limits of British India is a Foreign Court 
as defined by section 2, Civil Procedure Code 
(Act XIV of 1882) and its judgments 
are foreign judgments. That being so, the 
recognition of such judgments by a Court in 
British India would prima facie be subject to 
all the rules which govern foreign judgments. 
And we are not aware that the validity of a 
foreign judgment when it is obtained in the 
forum of a country with system of adminis- 
tration and judicature separate and distinct 
from that of the country in which it is sucd 
upon, thongh both the countries may owe 
allegiance to the same sovereign, is apart from 
especial legislation regulated by rules different 
from those which regulate the operation of 
other foreigh ‘judgments. Perhaps the 
phrase ‘ Private International Law’ which has, 
however, the sanction of authority and long 
usnage is as pointed ont by Mr. Dicey (see 
his Conflict of Laws, Introduction, page 15) 


misleading and has, as he says, given rise 


to many misconceptions. In fact the assump- 
tion underlying the entire argument addressed 
tous by the learned Vakil for the appellant 
on this point is that when considering the 
question of application of Private International 
Law toforeign judgments one must under- 
stand the word international in the same 
sense in which it is used when speaking of 
usages and customs regulating the public 
relations inter se of Independent States. As 
for authority, he has referred us to certain 
passages in the judgment of Lord Selborne 
in Gurdyal Singh v. Rajah of Faridkot (1), 
the leading case on the subject of foreign 
decrees. But in that case the present ques- 
tion did not arise at all, for there the judg- 
ment sued upon was that of an Independent 
Native State, and if Lord Selborne in stating 
the general rules of Private International Law 
relating to the enforcement of foreign decrees 
speaks with particular reference to judgments 
(1) 22 0. 222; 21 I. A. 171. 
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of Courts in foreign independent territories, 
that is clearly because the question before the 
Board arose with reference to judgment of 
such a Court and not that he wanted to 
confine the application of therules of Interna- 
tional Law, to judgments of such Courts 
alone. Oonsiderable reliance was also placed 
on behalf of the appellant upon the decision in 
the case of Moazzim Hossein Khan v. Raphael 
Robinson (2), butas weread the judgments of 
Maclean, O.J., andBanerjee, J., in that case the 
ground on which the judgment of the High 
Court of Justicein England obtained în absen- 
tem in a personal action against one of the de- 
fendants, a resident of British India was 
upheld, was that a statute of the British Parla- 
ment which is also the Supreme Legislature 
for India gave jurisdiction to the English High 
Court in actions of a particular class over non- 
resident British - subjects. We are not 
concerned here with the question whether the 
decision correctly appreciated the scope of 


` certain orders and rules of English practice 


upon which the High Court in England 
acted, but the conclusion atrived at in that 
case is, we take it, based on especial legisla- 
tion of the Supreme Legislature (see pp. 647 
and 648). Otherwise it would be difficult to 
reconcile that decision with the ruling in 
Kassim Mamoojee v. Isuf Mohamed Suliman 
(3), to which also Maclean, C. J., was party, 
and where it was held that the judgment of a 
Court in Mauritius passed’ in absentem im- 
posing personal liability upon a native of 
British India was a nullity. 

There the Chief Justice of the Calcutta 
High Court says: “I think the defendant 
here was a foreigner within the meaning of 
that term as used in the cases I have men- 
tioned, otherwise the result would be that, 
upon a judgment obtained in a Court of any 
Colony of the British Crown against an 
absent person who was not a native of or 
either permanently or temporarily resident 
or domiciled within that Colony at the time 
of the suit or of the judgment passed against 
him tn absentem, he might be successfully 
sued upon that judgment in any other Court 
within the British dominions. This view 
appears inconsistent with the decision in the 
case of Turnbull v. Walker. This is a direct 
authority negativing the appellant’s position 
and it seemsthat no doubt was ever enter- 


3 28 C. 641. 
3) 29 0. 509. 
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tained that for the purposes of Private 
International Law two provinces part of the 
same Empire may be treated as foreign to 
each other. For instance the judgment of a 
Western Australian Court wasin Himanuel v. 
Symon (4) assumed without any question at 
the bar to be subject to thernules of Private 
International Law: and the judgments of the 


-Scotch and the Irish Courts apart from the 


Judgments Extention Act have always been 
considered in England to be governed by 
those rules (seo Halsbury’s Laws of England 
Vol. VI page 291). It is then argued that the 
Ceylon Court having derived authority from 
the British Crown by the Charter of 1833 
Section 24 (Ceylon Legislative Enactments 
Vol. I) and by section 9 of Ordinance No. II 
of 1889 Ceylon Legislative Hnactments 
Vol. II page 576 passed by the Legislative 
Council of Ceylon under the general power of 
legislation conferred on them by the British 
Parliament, to adjudicate in a matter in 
which the cause of action arose within its 
jurisdiction, it must be held that the Im- 
perial Parliament cmpowered the Ceylon 
Court in such cases to bind by its decree 
a defendant who is a resident of British 
Tndia and subject of the British Crown, 
although he never resided in Ceylon at the 
time of the action or submitted himself 
to the jurisdiction of the Ceylon Court. We 
shall assume that the British Parliament, 
if it so thought fit, might confer authority 
on the Ceylon Courts to exercise jurisdic- 
tion over residents of British India tn absentem 
in a personal action of the kind under consider- - 
ation and if such jurisdiction were conferred, ~ 
the case would probably fall within the 


‘dictum of Lord Sélborne in Gurdtycal Singh 


v. Rajah of Faridkot (1), where he says at 
page 238 “As between different provinces 
under one sovereignty (e.g , under the Roman 
Empire) the Legislation of the sovereign may 
distribute and regulate jurisdiction.” But such 
jurisdiction having regard to the principles 
of International Law would only be recognized. 
in British India if it was conferred by the 
Supreme Legislature by express and clear 
words. In the absence of any express en- 
actment the ordinary “presumption that 
the jurisdiction of all Courts is properly 
and strictly territorial would not be dis- 
placed just in the same way as a contract 


(4) (1998) 1 K. B. 302; 77 L.J. K.B. 180; 98 
L. R 804; 24 T. L. R. 85, 
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onthe part of an absent foreigner to sub- 
mit himself to the jurisdiction of the forum 
of a country to which he owes an allegiance, 
if not express, would not be inferred 
as a matter of implication.” [See the case 
of Emanuel v. Symon (4), already referred 
to.) In this connection it is important to bear 
in mind the distinction between the question 
of validity and operation of a decree within 
the territorial limits of the country of the 
forum which passed it and its recognition 
outside such limits. To the former question 
International Law has nothing to say, while 
no amount of mere territorial legislation 
can enforce its recognition beyond the terri- 
tory itself. Thusalthough the decree sued 
upon in the present case may be perfectly 
valid in Ceylon, it will not be recognized 
by a British Indian Court if it be in violation 
of any of the well-established doctrines of 
International Law. 


_ The next argument of Mr. Rangachariar, 
the appellant’s Vakil in connection with his 
first contention, that a decree based on a 
contract imposing personal obligation upon 
an absent foreigner is countenanced by the 
Comity of nations if the defendant en- 
tered into the contract in the territory of 
the forum which passed the decree, is no 
longer worth any serious consideration after 
the decision in Gurdiyal Singh v. Rajah of 
Faridkot (1). But reference has been made 
to Tadepallí Suba Rao v. Nawab Sayed Mir 
Gulam Alikhan of Banganpalli (5), as laying 
down the law otherwise. All that the case 


decides, however, is, that a non-resident 
foreigner who is subject- of a Protected. 
Native State may be sued in the Courts 


of British India if the cause of action arose 
within the jurisdiction of any such Court 
but the learned Judges in that case, one 
of whom was Subramanya Aiyer, J., were not 
called upon to consider the validity of such 
a judgment outside British India. There 
are no doubt, words in the judgment of 
Subramanya Aiyer, J., which would show 
that he overlooked the distinction I have 
just alluded to, but he himself took the 
opportunity afforded to him in a subsequent 
cage in Srinivasa Moorthy v. Venkata Varada 
Atyangar (6), to correct the mis-apprehension 
see page 278. ‘ 


(5) 29 M. 69. 
(6) 20 M. 239 ; 1 M. L. T, 71; 16 M. L. J. 288. 
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Upon the other question, however, whe- 
ther the respondent submitted to the juris- 
diction of the Ceylon Court, we are 
unable to agree in the view which has 
commended itself to the lower Courts. What 
happened was this:—-The respondent, a na- 
tive of the Madras Presidency, executed 
the promissory note in question at Kandy, 
where he was then carrying on business. 
But at the time the suit to recover on the 
note was instituted in the District Court 
of Kandy he had left Ceylon and was re- 
siding at a village in Kumbakonam where 
he was served with the summons of the Kandy 
Court. In answer to the summons which 
was issued under the summary procedure 
relating to suits on Negotiable Instruments 
laid down in Chapter LILI of the Ceylon Ordi- 
nance IL of 1889 and which is sub- 
stantially the same as enacted in section 
532 of the Indian Civil Procedure Code 
of 1882 and in Order XXXVII of the 
Indian Civil Procedure Code of 1908 
the respondent appeared through a duly 
appointed Attorney and applied for leave 
to defend the suit on the allegation that the 
note which he admitted he had made had been 
discharged. He filed an affidavit in support 
of his allegation but the learned Judge 
having regard to certain facts doubted the 
good faith of the defence and granted leave 
to the respondent conditional upon his fur- 
nishing security. The respondent failed to 
furnish the required security and judgment 
was accordingly entered against him. The 
question is, did the respondent by appearing 
in obedience to the process of the Kandy 
Court and applying for leave to defend the 
action—neither of which he was obliged 
to do—without raising any objection to 
its jurisdiction, voluntarily submit him- 
self to the jurisdiction of that Court? 
The answer must be in the  affirma- 
tive. And it would be clear bad faith on 
his part having once elected to submit to 
the forum chosen by his opponent and 
taken the chance of a decision in his favour 
in that forum to turn round and say after- 
wards when the decision has gone against 
him that the judgment was without juris- 
diction. This according to doctrines of In- 
ternational Law he cannot be permitted to 
do. See Emanuel v. Symon (4). But the 
learned Advocate-General who appears for 
respondent argues that according to sec. 


194 
SHAIK ATHAM SHAIB V. DAOUD SHAIB. 
tion 704 of the Ceylon Ordinance II of 
1889 9 defendant in an action under the 
Summary Procedure can appear or defend 
the action only after leave is granted 
and hence he contends that if leave 
was refused or if leave having been grant- 


ed, the defendant did not appear 
in pursuance of such leave and in 
this respect it would make no difference 


whether the leave if granted was con- 
ditional or absolute—he cannot be held to 
have appeared in the action at all and 
submitted to the jurisdiction of the Ceylon 
Court. We think the words ‘appear or de- 
fend’ occurring at one place in section 704 
which runs thus: “In any case in which 
a plaint and summons are in such forms 
respectively, the defendant shall not appear 
or defend the action unless he obtains leave 
from the Court as hereinafter mentioned 
so to appear and defend......... ” are the 
equivalent of “appear and defend” and 
clearly refer to appearance for the purpose 
of defending the action in accordance with 
the leave granted and do not imply that 
appearance for the purpose of obtaining leave 
is not to be deemed appearance in the 
action at all (see also section 705). But 
what we are concerned with isnot the ques- 
tion whether appearance in order to apply for 
leave ig or is not appearance in the action 
for certain purposes contemplated in Chap- 
ter LIT of the Ordinance, but whether 
appearance in answer to the process of the 
Ceylon Court without any protest whatever 
and applying for leaveto defend the action 
do not show that the respondent submitted 
to its jurisdiction. It is not even necessary 
that submission must be by an act done 
in the course of the action itself, for it 
can be constituted by a contract to that 
effect entered into between the plaintiff and 
the defendant previously to the action. 
That the conduct of the respondent amounted 
in this case to submission hardly admits 
of any doubt, as we have already indicated, 
and in this view we are supported by the 
case of Voinet v. Barret (7). There the de- 
fendant having appeared and taken part in 
certain proceedings of a preliminary nature 
was held to have submitted to the juris. 
diction of the Oourt although he eventually 


e allowed judgment to go against him in de- 


fault of appearance a she time of hearing, 
| (7) 65 L. J. N. 5. Q. B. D 
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The learned Advocate-General has cited the 
case of Parry and Oo. v. Appasami Pillai (8), 
as an authority in his favour. But there 
the defendant who appeared in order to 
escape the inconvenience of arrest and attach- 
ment of property in a foreign territory ob- 
jected at the same time to the jurisdiction 
of the foreign Court though ineffectually 
and that was held to show that his sub. 
mission was not voluntary. In Stvaraman 
Chetti v. Iburam Saheb (9), also quoted by 
the Advocate-General, the facts of which 
are not fully set forth in the report, it 
seems that the defendant had instructed a 
Vakil to defend the action but at the time 
of the hearing the Vakil stated that he had 
no instructions and thereupon judgment was 
given against the defendant ex parte. There 
the learned Judges while recognizing the 
force of the rule that a defendant who has 
taken his chance of a decision in his favour 
cannot afterwards take exception to the 
jurisdiction held that on the facts of the 
particular case before them theres was in 
fact no submission. It is not-for us to 
consider whether the view they took of the 
facts in that case was correct or not but 
there is nothing in the judgment of Collins, 
C. J., and Best, J., to indicate that they in- 
tended to lay down broadly that if the de- 
fendant allows judgment to be passed against 
him by a foreign Oourt in default of ap- 
pearance, although he might have other- 
wise submitted to “its jurisdiction the plain- 
tiff cannot sue upon that judgment in the 
forum of the defendant’s country. No doubt 
a judgment of a foreign Court which does 
not decide upon the merits of the dispute, 
for instance if a suit is dismissed as being 
barred by the law for limitation of suits 
prevailing in that Court cannot be pleaded 
as a bar to a suit instituted inthe Court 
of the plaintiff’s domicile on the same cause 
of action. The cases of The Delta v. The 
Erminia Foscolo (10) and Ths Challenge and 
Duc D’Aumale (11), were cases of that des- 
cription. But we are not dealing with a 
question of that nature in the present case. 
In the view we have expressed we reverse 
the judgments of both the lower Courts and 
decree the plaintiff appellant’s suit. There 


will be judgment for me plaintif for 
(8) 2 M. 407. C9) 18 M. 827. 

n 1 Probate Division 893. 

(11) (1904) P. 41 ;79 L. J. P. 2; 89 L. T. 481 ; 9 Asp. 

M, 0. 497. . 
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Rs. 1,873-0-5 with interest at 6 per cent. per 
annum from the date of suit until pay- 
ment. 

Appeal allowed. 


ee 


(s c. GALI 697;10 C.L J. 121; 18 C W.N. 988 ; 
5 M.L T. 427;11 Bom L R. 878.) 
PRIVY COUNCIL. 
APPEAL FROM ALLAHABAD. 
May 11, 1909. 

Present :—Lord Atkinson, Lord Collins, 
Lord Gorell and Sir Arthur Wilson. 
Musammat PARBATI—Derenpant— 
APPELLANT 

versus 


CHAUDHRI NAUNIHAL SINGH— 
PLAINTIFe—RESPONDENT. 

Hindu Law—Joint family—Partitim—Ditisi n of 
right —Division of property —Agreement to enjoy prop rty 
tm specified shares—Agreemsnt fur partition during 
minority of co-parcens''s —Partitien by parol agreement 
— Manager treating one memeber as owner of his share 
of erte property. 

In the partition of a joint Hindu family, there 
may be œ division of right, and there may be a 
division of property, and there may bo a separation 
in interest and in right, although not immediately 
followed by a de facto actual division of the subject- 
matter. This may at any time be claimed by virtue 
of the separate right. 

Where the members of a joint Hindu family, 
some of them being minors, acting by or through 
their parents, executed instruments in writing pro- 
viding that a part or the whole of the joint family 
property should belong to and be enjoyed by the 
different members of the family in specified shares: 
dfeld, that therewas a division of rights, that the status 
of tho family was changed and the tenancy of the pro- 


perty severed and converted from something like a joint - 


tenancy into a tenancy-in-common, and the previously 
undivided family became by operation of law divided. 

Appovier v. Rama Subba Awan, 11 M. L.A. 75; 8 W. 
B. 1 (P.0.) and Balkishen Das v. Ram Narain Sahu, 80 
I. A. 189, 7 C.W.N. 578; 30 C. 788, followed. 

A valid agreement for partition may be made 
during the minority of one or more of the co-par- 
coners. No doubt, if the partition were unfair or 
prejudicial to the minor's interests, he might, on- 
attaining his majority, by proper proceedings, set — 
it aside so far as regards himself. 

Balkishen Das v. Ram Narain Sahu, 80 I. A. 189, 
7 O.W.N 578, 30 O. 738, followed. 

An agreement to partition the joint family pro- 
perty in interest and right need not be embodied 
in a deed in writing. It may be s parol agree- 
mont. 

It is inconsistent with the existence of a joint 
Hindu family that the oldest male, and manager 
for the family, should treat one member as the 
owner of his share of the entire property, and 
account with that member for the income of the 
property on that basis. 


Appeal from the decree of the High Court 
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at Allahabad, dated May 27, 1904, varying 
that of the Additional Sub-Judge of Aligarh, 
dated November 29, 1901. 

Mr. De Grayther, K. O. and Mr. G. E. A: 
Ross, for the Appellant. 

No one for the Respondent. 

Judgment.—iIn this casethe respond- 
ent, Chaudhri Naunihal Singh, the only son 
of Chaudhri Nirmal Singh, deceased, on tho 
28th September, 1900, instituted inthe Court 
of the Subordinate Judge of Aligarh a suit 
in the nature of an ejectment against the 
appellant, Musammat Parbati, widow of his, 
paternal uncle,Chaudhri Dalip Singh, decoased , 
to recover possession of the land fally describ- 
ed in the schedule attached to his plaint, 
and for other relief. 

He based his right to the relief he sought 
on two alleged facts, (1) that his late father 
and his late uncle, Dalip Singh, were the two 
male members ofa joint Hindu family of 
which he (the plaintiff) was the surviving’ 
male, and (2) that the property which 
was sought to be recovered belonged to that’ 
family jointly. The defendant resisted this 
claim on the ground among others, that all 
the joint family property had, by agreement 
between the then existing members of the 
family, been partitioned in interest in the year 
1861, though not then, and only to a small 
extent afterwards, partitioned by metes and 
pounds, and that the land sought to be 
recovered was the separate property of her 
husband, Dalip Singh, who died the owner 
io possession thereof on the lst February, 
1899. : 

The following pedigree shows the relation- 


ship of the several parties to the suit. 
Shadi Ram. 


Tara Singh, died 1858,— 
AMusammat Pul Kunwar. 


r 


Har Narain, 
died about 1867. 


| | 
two daughters. 


Nirmal Singh, died 1861— Dalip Singh died 
Musammat Rani February, 1899 
Musammat Parbati, 
Defendant. 


. Nadnihal Singh, plaintiff. 


The two daughters of Har Narain have 
not been made parties to the action, and do 
not apparently claim any interest in this 
property, and the precise nature of Har 
Narain’s right to or interest in it (if any) 
does not appear. The Subordinate Judge 
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decided in favour of the defendant and 
dismissed the action, holding that there had 
been a partition of the family property in 
1861, and that the plaintiff was not joint 
owner with Dalip Singh at the time of the 
latter’s death, and, consequently, was not 
entitled to succeed him. The High Oourt 
at Allahabad by their decree of the 27th 
May, 1904, set aside this decree “with the 
exception of Mahal. Dalip Nagar partitioned 
in 1870, and the mahals partitioned to Dalip 
in 1890 and 1898 in Shamtlat, Shikarpur, 
and in Khandwaya, to which the defendant 
ig entitled for a widow’s estate,” and declared 
that, as to “all the rest of the property 
claimed. ...... the family was a joint Hindu 
family during the life-time of Dalip Singh, 
that since his death the plaintiff has been 
the owner and in possession of the aforesaid 
property as survivor, and that the defendant 
has no right to it.” Against this decree the 
defendant has lodged the present appeal. 

The several partitions mentioned in the 
decree of the High Oourt were partitions 
by metes and bounds of the joint property, 
carried out under orders of competent 
tribunals 

Though the question for decision by their 
Lordships is one of fact, its proper determin- 
ation turns upon the application of certain 
legal principles to the facts proved, and the 
true conclusion to be drawn from these facts 
viewed inthe light of these principles. 

It is much to be regretted, therefore, that 
the attention of the High Court was not 
directed to the two authorities in which 
those principles have been laid down—in 
the first by Lord Westbury, and in the 
second by Lord Davey—namely, the cases of 
Appovier v. Rama Subba Atyan (1) and Bal- 
kishen Das v. Ram Narain Sahu (2). In both 
these cases the members of a joint Hindu fami- 
ly, some of them being minors, acting by and 
through their parents, executed instruments 
in writing providing, in the first case, that 
part, and, in the second case, that the whole, 
of the joint family property should belong 
to and be enjoyed by the different members 
of the family in specified shares. The effect 
of this was held to be that, as to the property 
80 dealt with, there was a division of rights; 
the status of the family was changed; 
the tenancy ofthe property severed and 

m 11 M. I. A. 75 ;8 W.R. 1 Œ. 0.) 

(2) 30 L A. 189; 7 O.W.N. 578; 80 0. 788. 
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converted from something, to use the langu- 
age of English law, like a joint tenancy into 
a tenancy-in-common, and the previously 
undivided family became by operation of law 
divided. 

At page 89 of the report of the first case, 
Lord Westbury is reported to have expressed 
himself thus :— 

“According to the true notion of an 
undivided family in Hindu law, no individual 
member of that family, whilst it remains 
undivided, can predicate of the joint and 
undivided property that he—that particular 
member—has a certain definite share. No 
individual member of an undivided family 
could go to the place of the receipt of rent 
and claim to take from the Collector or 
Receiver of the rents a certain definite share. 
The proceeds of undivided property must be 
brought, according to the theory of an 
undivided family, to the common chest or 
purse, and then dealt with according to 
the modes of enjoyment by the members 
of an undivided family. But when the 
members of an undivided family agree 
among themselves, with regard to particular 
property, that it shall thenceforth be the 
subject of ownership in certain defined shares, 
then the character of undivided property 
and joint enjoyment is taken away from the 
subject-matter so agreed to be dealt with; and 
in the estate each member has thenceforth 
a definite and certain share, which he may 
claim the right to receive and to enjoy in 
severalty, although the property itself has 
not been actually severed and divided.” 

At page 91 he proceeds to say :— 

“It is necessary to bear in mind the two- 
fold application of the word ‘division.’ There 
may be a division of right, and there may 
be a division of property ; and thus after 
the execution of this instrument, there was 
a division of right in the whole property, 
although in some portions that division of 
right was not intended to be followed up by 
an actual partition by metes and bounds, that 
being postponed till some future time when 
it would be convenient to make that par- 


tition.” 


And again at page 92 there is the follow- 
ing passage :— 

‘Then, if there be a conversion of the 
joint tenancy of an undivided family into a 
tenancy-in-common of the members of undivid- 
ed family, the undivided family becomes a 
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divided family with reference to the property 
that ia the subject of that agreement, snd 
that is a separation in interest and in right, 
although not immediately ‘followed by a 
de facto actual division of the subject-matter. 
This may at any time be claimed by virtue 
of the separate right.” 

In the last quoted passage Lord Westbury 
stated he used the terms of English law, 
“Joint tenancy” and “tenancy- -in-common,” 
by way of illustration. In the second of the 
above named cases this decision was approved 
and followed, and on the question of the 
binding effect of such a deed, or agreement, 
as is above-mentioned, on the interest of 4 
minor who was by and through his parent a 
-party to it, Lord Davey, at page 150 of we 

report, expresses himself thus :— 

“There is no doubt that a valid Appeal 
for partition may be made during the 
minority of one or more of the co-parceners. 
That seems to follow from the admiited 
right of Me co-parcener to claim a partition 
and (as has been said), if an agreement for 
partition could not be made binding on 
minors, & partition could hardly ever take 
place. No doubt, if the partition were unfair 
or prejudicial to the minor’s interests, he 
might, on altaining his majority, by proper 
proceedings set it aside so far as regards 
himself. 

There is not a suggestion in either of the 
above-mentioned judgments that the agree- 
ment to partition the joint family property in, 
interest and right must be embodied in a 
deed or instrument in writing. It might be 
a parol agreement. i 

The question for decision in this case 
accordingly resolves itself into this: Did the 
members of this joint Hindu family—namely, 
Dalip Singh, Musammat Rani, acting for 


herself and also on behalf of her infant son,- 


the plaintiff, and Musammat Phul Kunwar, 
the plaintiff's grand-mother—on or before the 
18th June, 1861, agree amongst themselves 
that their joint family property should 
thenceforth be the subject of ownership in the 
defined shares mentioned in their petition, 
dated the 13th June, 1861, tothe Tahsildar 
to have their names entered in the village 
papers : that is, Phul Kunwar to enjoy Patti 
Shadi Ramwala for life, and, subject thereto, 
one-half of the 
ancestral as newly purchased, tobe taken as 


divided into equal shares, half and half, one- , 
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half or share to be enjoyed by Dalip Singh, 
and the other by the plaintiff and his mother. 
It cannot be suggested that these shares weru 
not sufficiently “defined” within the meaning 
of, the above-quoted authorities, or that the 
agreement which the petition purports to 
embody is not ambiguous, precise, and clear 
in its language, nor can it be successfully con- 
tended that, having regard to the position of 
the family and the rights of its respective 


‘members, this division of the family property 
was in itself unnatural or unjust. Dalip Singh 


must then have been 17 or 18 years old since 
he describes himself on the 16th June, 1867, 
as 24 years of age. He was, therefore, of ago 
according to Hindu law. The plaintiff was an 
infant two years old. Hada suit for partition 
of the joint property been ` instituted on his 
behalf by a duly appointed guardian ad litem, 
as it might have been, or had it been institut- 
ed by Dalip singh, there would prima facie 
have been allotted to each widow a portion of 
the property adequate for her maintenance, 
and, subject to that thewhole property would 
have been divided between the plaintiff and 
Dalip in equal shares. Little more than this 
is done by the agreement, since it is by no 
means certain that the plaintiff's mother 
would, under such an agreement as this 
interpreted by Hindu law, get more than 


. what was sufficient to maintain her out of the 


half of the property allotted to her and her 
son. In addition to the provision for the 
division of the property, the petition contain- 
ed a provision that Dalip Singh was to be 
lambardar in certain mouzas therein named, 
and Musammaét Rani, underthe sarbarahkar- 
ship of Dalip Singh, lambardar in certain 
other mougas, and Musammat Phul Kunwar 
in the Patti, namely Shadi Ramwala in 
Shikarpur. This petition purports to be 
presented by Dalip Singh and Musamma/ 
Rani, on behalf .of herself and “as 
guardian and patron of her minor son Naunihal 
Singh,” and Musammat Phul Kunwar,— 
Musammat Rani through her brother, Shib 
Charan, and Musammat Phul Kunwar through 
her son, Dalip Singh. On the same day, the 
13th June, 1861, an order was made by the 
Deputy Collector Botting forth that the 
Tahsildar had been “asked to submit a report. 
relating to the lambardurship and sarbarah- 
karship of the widow of Nirmal Singh,” and 
directing the application (t.e. the petition), to 
he also sent to the Tahsildar “ asking him to 
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give the particulars in detail.” On the 1st 
J July, 1861, the Tahsildar roports that :— 

“The Kanungo verified the contents of this 
application (2.6. the peititon) from Musammat 
Phul Kunwar and Musammat Rani . . 
who stated that the dispute between them 
had been settled, and that the applicants had 
filed the application after settlement of the 
matter, and thatit should be filed with the 
record.” Upon this the Deputy Collector, on 
the 2nd July, 1861, ordered the application 
to be brought forward with the record. The 
petition was thus treated as a serious 
‘business transaction by the officers before 
whom,it came. Entries were made in the 
village papers in accordance with it, and con- 
tinned to be so made up to the death of Dailp 
Singh, in 1899,7.¢., for æ period of 38 years. 
Yet it is this petition that is now impeached 
by the plaintiff in paragraph 8 of his plaint 
as a mere paper proceeding,’ and the 
management by Dalip Singh under it describ- 
ed as in no way affecting “ the property 
and business of the joint Hindu family.” 
The High Court deals with it in the following 
passages of its judgment : 

“ The petition, in our opinion, amounts to 
no more than a compromise between the two 
widows, an arrangement for the management 
of the estate for the time being, and for the 
purpose of supplying the Revenue authorities 
with the names of persons to be appointed 
lambardars of the several villages comprised 
‘in it, and the nominal apportionment of shares 
Detween the plaintiff and Dalip can be 
considered to be no more than an expression 
of the ladies’ opinion that that was the 
measure of their interest in the family-estate. 
Musammat Phul Kunwar takes care that her 
interests (though she really had no greater 
interest than as mentioned above) shall be 
safeguarded, and in that she is imitated by 
Musammat Rani . . . We cannot find 
that it had the effect of working a separation 
in a family which it is now admitted was 
joint atthe time when this petition was 
prepared.” 

In another passage of the judgment of the 
High Court it is said that the statement 
with which the petition opens—namely, that 
after the death of Nirmal Singh disputes 
arose between the applicants in connection 
with the estate of Tara Singh, the ancestor of 
the executanits, which has been settled by 
mutual consent in this way—“ supplies the 
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key to and explains why the petition was 
presented.” The most natural and effectual 
way, however, of terminating such disputes 
would have been to divide the property 
between the different members ofthe family 
in definite shares, each member becoming 
entitled to the profits and bearing the losses 
of his allotted share, substantially os the 
law would have done. This is procisely what 
this settlement purports to effect. The High 
Court fail altogether to explain how the 
emply form of getting the applicants’ names 
entered in the village papers as lambardars 
of distinct mousas—the property remaining 
joint and continuing under the management 
of Dalip Singh—would have conduced to the 
settlement of any disputes, or how the desire 
which they attribute to the two widows to 
appropriate a large portion of the income of 
the property could be gratified by such 
means, unless the partition was a real 
transaction, intended by the widows and 
Dalip Singh to be operative from? the first. 
The settlement secured to them no benefit 
whatever, and therefore, the more rapacious 
they were, the greater the probability that the 
partition was a real transaction. 

With all respect to the learned Judges 
of the High Court their Lordships are quite 
unable to concur in their view. The parol 
evidence is to agreat extent worthless. Many 
of the witnesses depose to matter of which 
they obvionsly can know nothing. In some 
instances they go the length of stating what 
waa the nature ofa certain law suit instituted 
by the parties tothe present appeal, or by 
Dalip Singh. No attested copies of the 
proceedings in those suits were produced, nor 
was any excuse given for their non-production, 
But of the numerous documents given in 
evidence many are absolutely inconsistent 
with the continuance of the family as a joint 
Hindu family owning the family property 
jointly; none are inconsistent with the 
partition, in interest and right, of that 
property in the manner indicated in the 
petition; and some are inexplicable on any 
other assumption. 

Tf there be one thing more than any other 
inconsistent with the existence of a joint 
Hindu family, itis that the eldest male, and 
manager for the family, should treat one 
member as the owner of his share of the 
entire property, and account with that 
member for the income of the property on 
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‘that basis. Yet the very first business 
transaction which takes place between Dalip 
Singh and Musammat Rani after the present- 
ation of the petition is conducted on these 
lines. She, who isa pardanashin lady, had 
on the 6th June, 1868, execnted a power- 
of-attorney appointing her brother Shib 
Oharan and Lalji Mal as her“ general attor- 
neys and representatives” “for the manage- 
ment of the property and for looking after 
the Court business.” This document was 
registered on the 23rd July, 1866, her 
execution of it having been first verified in 
‘proper form. 

One of the villages, a portion of the joint 
estate, named Khandwaya, had been mortgag- 
ed for asum of Rs. 2,000. Dalip Singh was 
anxious to'redeém the mortgage. In order 
to effect this, Musammat Rani and Dalip 
Singh came apparently -to the following 
arrangement. On the taking of accounts 
between them in respect of the income of 

her share” of the family property, a balance 
was found in her favour of Rs. 1,000 or 
Rs. 1,100 ; the amount is differently stated. 
She authorized him to apply that balance, 
with an equal sum of his own, in redemption 
of the mortgage, and two deeds were executed, 
each bearing date the 16th June 1867, one 
by Musammat Rani, “by the pen of Lalji 
Mal, general attorney,” called a “ receipt,” 
and the other a complementary deed by Dalip 
Singh, described as 24 years of age, by which 
instruments the parties became bound to 
carry out their respective parts of the 
arrangement. Both these instruments were 
duly registered. At the foot of each is given 
a list of all the villages of all the szamindari. 
In the deed executed by the Rani, the sum of 
Rs. 1,000 is described as her share of these 
villages, after deducting the Government 
revenue, household expenses, expenses of the 
servants, and those incurred on occasions of 
marriages and deaths,” 
that this is to be left with Dalip Singh “ for 
theredemption of the zamindari share in mouza 
Khandwaya.” The deed executed by Dalip 
Singh contains a declaration by him that 

Rs. 1,100 out of the profits due to Musam- 
mat Rani, guardian and sarparast of Naunihal 
Singh, her minor son, for the samindaré share” 
of the villages mentioned at the foot of the 
deed ‘‘were in deposit” with him, and provides 
that should he not succeed in redeeming 


the mortgage, he should return the sum of 
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Rs. 1,100, and that “after the return of the 
said sum the parties shall be liable for 
the mortgage-money in proportion to their 
shares.” The deed contains the further stato 
ment that with the exception of this money 
there is no longer any account between me 
and the Musammai in respect of the amount 
to be taken and paid up to the Kharif crop, 
1274 Faslt,” as well as other passages 
dealing with the respective rights and liabili- 
ties of the parties. These deeds are amongst 
the things proved in the case as to which 
the Subordinate Judge was of opinion that 
they “would not have been thonght of wero 
the family a joint Hindu family.” 
- Their Lordiships concur with him in this 
opinion. If they are genuine, and the 
transactions they record and carry out are 
real transactions, they are crucial in this 
case. The High Court gets rid of them sum- 
marily. It states thatthe argument mentioned 
in each of them “would seem to have been 
concocted between Dalip Singh and Lalji 
Mal,” and points ont that neither deed is 
signed by Musammat Rani (who, by the 
way, appears to be unable to write), and 
that there is nothing to show whether eithor 
document was ever communicated to hor, 
The High Oourt do not suggest, however, 
what purpose could be effected, or what 
end aubserved, by this concoction, or what 
would be the use of inserting into one of the 
deeds provisions as beneficial to the Rani as 
those which the deed executed by her agents 
on her behalf undoubtedly contains, if the 
purport andeffect of the instrument never 
was to be, and never was, communicated to 
her. Why should Dalip Singh state under 
his hand, in an instrament duly registered, 
that he owed Musammat Rani Rs. 1,100 
unless he, in fact, owed that sum to her P 
And if he did owe it to her, on what account 
could he have owed it unless, as he says, it 
ig on account of her share of the rents of the 
property P Again, 15 receipts were given in 
evidence bearing dates from June, 1867 to 
March, 1875, signed on behalf of Musammut 
Rani by either Lalji Mal or Shib Charan, 
or sometimes by both. They each bear tho 
signatures of two or more witnesses. On the 
face of them they purport to contain state- 
ments of account between the lady and Dalip 
Singh in respect of her half-share of somo,” 
income from the estate. They are, if genuine 
documents recording real transactions, 
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inexplicable on any hypothesis other than 
that the partition of the joint estate, at least 
in right and interest, had actually taken 
place. The High Court disposes of them 
by holding that neither Lalji Mal nor 
Shib Charan had, under the instruments 
appointing them, power to settle accounts 
with, or recetve money from, Dalip Singh 
on behalf of their principal, and, therefore, 
she, Musammat Rani, would not be bound 
by these receipts. That is not, however, quite 
Bo clear as is assumed ; but even if it were so, 
that criticism might be very just if Musammat 
Rani were suing Dalip Singh or his re- 
presentatives for an account of the profits 
received by him on her account, and he were 
insisting on getting credit for the sum ack- 
nowledged by the receipt to have been paid ; 
but it fails altogether to show the effect and 
weight of these documents as pieces of evi- 
dence inthe present case. It is impossible to 
believe that these two agents of the Rani 
were engaged for 14 years in the manufacture 
of fictitious receipts. The concoction would 
effect no conceivable object. If they are 
genuine documents, they record a course of 
dealing which no ingenuity can reconcile 
with the continuance of the joint ownership 
of this family property. 

It is unnecessary to examine all the other 
documents in the case. Few, if any, of them 
are inconsistent with the defendant's case ; 
many of them are quite inconsistent with 
that of the plaintiff. The High Court ex- 
amined them in great detail. They dealt with 
them, however, in what, in their Lordships’ 
opinion, was an erroneous method. They 
apparently only considered whether each 
document was by itself sufficient to rebut the 
prima facie presumption that as the plaintiff’s 
family were admittedly a joint Hindu 
family before 1861, it continued to be joint, 
and omitted to take into account the cumu- 
lative effect of all these documents. 

In their Lordships’ opinion, there is no 
hypothesis on which all the transactions of 
the thirty-eight years from 1861 to 1899 can 
be reconciled and made consistent but one, 
and that is, that the petition of 1861 was a 
genuine document, and that the agreement 
it embodies and in furtherance of which it 

. was presented, was a real agreement. The 
plaintiff does not deny that money was paid 
by Dalip Singh to his mother, but says it 
was for maintenance. The receipts refute this. 


He does not deny that a compromise was 
made before the petition of 1861 was pre- 
sented, but seeks to limit the extent of it. 
Their Lordships concur with the Subordi- 
nate Judge in thinking that the plaintiff 
acted upon the partition effected in 1861, 
that he took advantage of it, and never 
repudiated it during Dalip Singh’s life-time. 
He is, therefore, bound by it now. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should be 
allowed, that the decree ofthe High Court 
should be reversed with costs, and that the 
decree of the Snbordinate Judge should be 
restored. 

The respondent must pay the costs of this 
appeal, 

Appeal allowed. 





(8. 0.10 O.L.J. 188; 18 O.W.N. 1098; 11 Bom.L.R, 868.) 
PRIVY COUNCIL, ; 
APPEAL FROM OUDE. P 
May 11, 1909. 

Present :—Lord Atkinson, Lord Collins, 
Lord Gorell and Sir Arthur Wilson. 
MAHESHWAR PARSHAD SHUKUL 
AND ANOTHER—PLaInTines— APPELLANTS 
versus 


MUHAMMAD EWAZ ALI KHAN— 
DEPENDANT—~ RESPONDENT 
AND 
MUHAMMAD EWAZ ALI KHAN—~ 
PLaIntivr—A PPELLANT 
Versus 


MAHESHAR PARSHAD SHUKUL— 

AND ANOTHER— DEFENDANTS — RESPONDENTS. 

Oudh Bub-Setilement Act (XXVI of 1866 )—Sohedule 
of Rules—Rule 18, consiruchon «(f— Under-proprieta: y 
right—Permanent lease—Claims disposed of otherwise 
than in accordance with Rulea—Sud-settlement—De- 
cree for farming lease for 80 years—Construction of 
decree. 

Under-proprietary right in any land in the 
Settlement of Oudh means the right to hold the 
land in perpetuity for a heritable and alienable 
estate, at a fixed rent, subject to a revised asscss- 
ment. 

Sub-settlement, under the Oudh Sub-Settlement 
Act, was not a new thing giving some extra right 
or privilege over and above what was secured by 
a decree finding that a person was possessed cf 
under-proprietary right; and the rules attached to 
the Act show that the object and purpose with 
which it was passed were to reviee and correct 
what had been hastily and imperfectly or loosely 
done, and to secure that no person should enjo 
under-proprietary rights who could not establish 
his claim in the manner prescribed by those Rules, 
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Claims to under-proprietary rights disposed of 
before the passing of the Act, “ otherwise than 
in accordance with these Rules” within the mean- 
ing of Rule 13, must refer to those claims which 
had not been supported by the proofs prescribed 
by Rules 2 and 8, amongst others, for the estab- 
lishment of future claims,and Rule 13 would, 
therefore, bo meaningless unless it authorized an 
enquiry into those matters. 

Wheré in a suit claimmg sub-settlement after 
the passing of the Act, the Financial Commissioner 
found that the provisions of the Act had not been 
complied with, and that, as the original proprietary 
title had not been proved, the plaintiff was inno 
way entitled to Sub-Settlement, but as the defend- 
ant’s agent was willing to compromise -the suit, 
the Commissioner decreed a farming lease to the 
plaintiff, he paying the Government demand p'us 
25 per cont. to the talugdar for a period of 30 years: 

‘ald, that the lease decreed was only a lease 
for a term of 80 years from the date of the 
decree. .. 

Appeal No. 39 of 1906 from the decree of 
the Judicial Commissioner of Oudh, dated 
December 13, 1904 affirming that of the 
Sub-Jndge of Sultanpur, dated February 10, 
1904 : and Appeal No. 7 of 1908 from the 
order of the Board of Revenue for the 
United Provinces of Agra and Oudh, dated 
January 2, 1907, affirming that of the Com- 
missioner of Fyzabad, dated August 13, 
1906, confirming that of the Deputy Com- 
missioner of Sultanpur, dated May 9, 1906. 
These two appeals were consolidated. 

Mr. K. Brown, for the Shukuls. 

Mr. DeGruyther, K. O. and Mr. Dube, for 


the Taluqdar. 


Judgment.—tThe matter in contro- 
versy in these two consolidated appeals is 
the right of one Muhammad Ewaz Ali Khan 
(here-in-after called “the Talugdar”) to 
recover possession, either in the Civil Courts 
or in a Revenue Court, of a village situate 
within the ambit of his talug, named Gadaria, 
from the present holders, Maheshar Parshad 
Shukul, and Har Gopal Shukul a minor 
under the guardianship of Maheshar Parshad, 
named in the proceedings “the Shukuls. » 
Tho two main, if not the only, questions 
for their Lordships’ decisions are (1) the 
proper construction of the 18th Rule in 
the Schedule of Rules attached to the 
Oudh Sub-Settlement Act. No. XXVI ol 
1866 and (2) the proper construction of a 
certain order or decree made on the 6th of 
January, 1869, by L. Bairow, Financial 
Commissioner, in a suit or proceeding in 
which one Bhairon Shukul, the predecessor 
ofthe present holders, prayed as against 


Assistant Settlement Officer, and a 


Rani Sadha Bibi to be entitled toa pucca 
lease of the said village with other 
lands. 

The case arises out of the Settlement of 
Oudh. There has been an immense amount 
of litigation between the parties, and much 
conflict of opinion on their respective rights. 
On the 2nd February, 1864, the above- 
mentioned Bhairon Shukul instituted a suit 
in the Court of the Settlement Assistant 
Commissioner „Against Rani Sadha Bibi, 
described as “Talugdar Mahona,” praying 
for an under-proprietary settlement in tho 
said village of Gadaria and other lands. On 
the 15th March, 1864, judgment was 
pronounced in this suit by W. E. Forbes, 
per- 
manent lease of mouza Gadaria Dih with 
Hasanpar”’ decreed in favour of the plaintiff, 
and he was ordered to pay makkana to the 
defendant “at the rate of 25 percent. on the 
revised sama.” This judgment was affirmed 
by the Settlement Commissioner and the 
Chief Commissioner. It was admitted in 
argument that under-proprietary right in 
any land in this Settlement of Oudh meant 
the right to hold the land in perpetuity 
for a heritable and alienable estate, at a fixed 
rent, subject to ® revised assessment. And 
though the words “permanent lease” are nsed 
in this decree, it cannot have been meant 
that the relation of landlord and tenant was 
to be created between the parties. The rights 
the plaintiff claimed were “under-proprietary 
rights.” The decree commences thus — 

“After a careful consideration of all tho 
evidence andthe facts brought to light thereby 
in this case I have come to the conclusion that 
the plaintiff's claim to a permanent lease is f 
good and justone,” so that it is evident that 
the Assistant Settlement Officer regarded a 

“permanent lease "and “ under-proprictary 


rights,” when applied to the tenure of 
such lands as these, as convertible 
terms. 

The Ondh Sub-Settlement Act received 


the assent of the Governor-General on the 
12th October, 1866. Very soon after Rani 
Sadha Bibi presented under this Act a 
petition to L. Barrow, the new Financial 
Commissioner for a review of the late Finan- 
cial Commissioner’s judgment. 

On the 17th January, 1867, judgment was 
delivered and.the case was ordered to be 
remanded to the Settlement Court for 
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re-investigation under the new rules on the 
‘ground that it did not appear from the judg- 
ments of the lower „Courts that the respond- 
ent’s possession was “ sufficiently continuous 
to entitle him to Sub-Settlement,” and that it 
was doubtfil whether he even then could get 
Sub-Settlement, or str, equal to the profits of 
hislease. Other proceedings were taken and 
ultimately, on the 6th January, 1869, the 
same Financial Commissioner pronounced a 
decree in the following terms :— 

It appears that the mouza in suit was 
included in taluga Mahona in 1228 Fasl, 
having previously been incorporated in taluga 
‘Deokali in or abont 1192 Fask, but the 
Upadhias from whom the plaintiff claims were 
-not in proprietary possession on either of these 
occasions. The Settlement Officer, however, 
snpposes that plaintiff and his forefathers 
have been in sub-proprietary possession, and 
that plaintiff is entitled to a decree for 
Sub-Settlement, and further, appellant’s 
agent expressed his willingness to come to 
terms. 

The provisions of the Sub-Settlement Act 
have not been complied with, but as the 
special appellant’s agent is willing to 
compromise the suit, there need be no further 
difficulty in disposing of the case, I will only 
add that as the original proprietary title has 
not been proved, the plaintiffs are in no way 
entitled to Sub-Settlement, which actually 
restores them under our rules to proprietary 
possession, and makes the Taluqdar, who has 
been half a century in possession the mere 
recipient of malikana. I decree a farming 
lease to plaintiff, he paying the Government 
demand plus 25 per cent. to the Tuluqdar 
for a period of 80 years. 

It is contended that this decree was made 
without jurisdiction, and is,therefore, a nullity, 
with the result that the earlier decree of the 
15th March, 1864, stands, and the Shukuls 
are, therefore, entitled to remain in possession 
of the village by virtue of the under-proprie- 
tary rights which that decree gave them. 

The answer to this question depends on 
the construction of the 13th of the above- 
mentioned Rules. It runs thus :— 

“13.—Cases in which claims to under- 
proprietary rights have been disposed of 
otherwise than in accordance with these rules 
will be open to revision, but this rule will not 
apply to cases disposed of by arbitration or 
by agreement of the parties.” 


Rule 2 prescribes what a claimant must 
prove in order to obtain a Sub-Settilement 
(which is nothing more than an authoritative 
ascertainment and declaration of his under- 
proprietary rights) and enacts, amongst 
other things, as follows :— 

“He must show that he possesses an under- 
proprietary right in the lands of which the 
Sub-Settlement is claimed, and that such 
right has been kept alive over the whole 
area claimed within the period of limitation. 
He must also show that he, either by himself 
or by some other person or persons from 
whom he has inherited, has, by virtue of his 
under-proprietary right, and not merely 
through privilege granted on account of 
service, or by favour of the talugdar, held 
such lands under contract (pucha) with some 
degree of continuousness since the village 
came into the taluga.” ' 

Rule 3 prescribes how the words “some 
degree of continuousness” are to be inter- 
preted. Claims which have been tperetofore 
disposed of “otherwise than in accordance 
with these Rules’ within the meaning of 
Rale 13, must, therefore, refer to those claims 
which have not been supported by the proofs 
prescribed ‘by Rules 2 and 3, amongst 
others, for the establishment of future 
claims. Rule 13 would, therefore, be 
meaningless, unless it authorized an inquiry 
into those matters. The argument, however, 
is that, even if, upon this inquiry, it should 
be ascertained that the claimant had not 
proved, and could not prove, any of the 
matters prescribed by Rules 2 and 8, the 
Chief or Deputy Commissioner should simply 
abstain from making an order or decree for 
Sub-Settlement, and shouldleave the claimant 
in the secure possession under the old 
decree of the under-proprietary rights to 
which it had been ascertained he was entitled 
according to the new standard. In their 
Lordships’ opinion, this contention cannot 
be sustained. Sub-Settlement was not a 
new thing giving some extra right or privilege 
over and above what was secured by a decree 
finding that a person was possessed of under- 
proprietary right. And the history of the Act 
together with its provisions, and the rules 
attached to it, show that the object and 
purpose with which it was passed were to 
revise and correct what had been hastily 
and imperfectly or loosely done, and to se- 
cure that no person shonld enjoy under- 
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proprietary rights who could not establish 
his claim in the manner prescribed by those 


rules. Revision would be a perfunctory and 
useless operation on any other terms. 


Their Lordships, therefore, think that the. 


- Financial Commissioner had jurisdiction to 


‘ 


make the decree of the 6th January 1809, 
and that it is a valid and binding decree. 

The next question is, what is its meaning P 
It is urged that it, in effect, grants the 
plaintiff a perpetual lease that the period of 
30 years mentioned in it is the period which 
is to elapse before revision, and that the 
talugdar is practically left in the same position 
as he was in under the earlier decree, save 
only that he has not the right to alienate ; 
though-why he should not have that right 
is not shown. But the whole frame of the 
decree shows that it never could have been 
intended to put the plaintiff in such a 
position. He was not a falugdar, nor an 
occupier, and was found not tobe a person 
possess@d of under-proprietary rights. The 
decree does not put him into possession of 
the land, but merely entitles him to farm 
the rents of the occupiers. The whole thing 
‘was a compromise, and more or less of an 
anomaly, and though the Financial Com- 
missioner gave him a valuable right, he could 
not, in theface of his own declaration that 
the provisións of the Sub-Settlement Act 
had not been complied with, and that the 
plaintiff was “in no way - entitled to Sub- 
-Settlement” which would restore him, under 
the Rules, to proprietary possession, and 
make the talugdar “a mere recipient of a 
maltkana,” have intended to put him into 
a position almost ns beneficial as if he had had 
all the qualifications he is stated to have 
lacked. Their Lordships are, therefore, 
of opinion that the lease decreed 
‘was only 8 lease for a term of 30 years from 
the date of the decree. That being so, the 
talugdar would be entitled to recover posses- 
sion if he took the right steps and proceeded 
in the right tribunal. He served a notice of 
ejectment under the provisions of section 
52 (2) of the Oudh Rent Act, 1886. That 
appears to be the right course, having regard 
to the provisions of the 54th section. No 
objection has been taken intheargumentsto the 
form ofthe notice or to the service of it. Section 
1C8 of the Act prohibits all Courts other 
than Courts of Revenue from entertaining suits 


by a landlord for the ejectment ofa tenant, 
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According to the construction their Lordships 
have put on the decree of the 6th January, 
1869, the Shukuls are now in the position 
of tenants whose tenancy has expired. 

The talugdar is, therefore, entitled to 
a declaration, such as is asked for in the suit 
instituted by him onthe 11th January, 1900 
in the Court of the Subordinate Judge of 
Sultanpur,—namely, that the Shnkuls are 
not entitled to the rights of under-proprietors 
or to any rights other than those of tenants 
for a torm of 30 years whose term has 
expired, —but not to any further relief. The 
decree, dated the 18th December 1904, 
of the Court of the Judicial Commissioner 
of Oudh, is in their Lordships’ opinion right, 
and should be affirmed. 

The Shukuls, however, instituted œ suit in 
the Court of the Deputy Commissioner of 
Sultanpur, under section 108 (8) of the Ondh 
Rent Act, 1886, in which they prayed that 
the above-mentioned notice of ejectment 
might be cancelled. The Deputy-Commis- 
sioner, on the 9th May, 1906, made a decree 
cancelling it, and holding that the Shukuls 
were entitled to a perpetual farming lease. 
Against this decree the talugdar appealed 
to the Court of the Commissioner of Fyzabad. 
On the 13th August, 1906, that Court made 
an order dismissing his appeal. Against 
this order the tulugdar appealed to the Board 
of Revenue for the United Provinces of 
Agra and Oudh; but by an order of that 
Board, dated the 2nd January, his appeal was 
dismissed. Against this order and the decrce 
of the Commissioner of Fyzabad the talugdar 
has, by special leave, appealed to His Majesty 
in Council, and his appeal has been consoli- 
dated with the first-named appeal. Their 
Lordships are of poinion that the orders 
appealed against by the falugdar were wrong, 
and should be reversed. 

Their Lordiships will, therefore, humbly 
advise His Majesty that the first-named 
appeal should be dismissed ; that the 
talugdar’s appeal should be allowed; that 
the orders or decrees of the Board of Revenne 
for the United Provinces of Agra and Oudh, 
the Court of the Commissioner of Fyzabad, 
and the Court of the Deputy Commissioner of 
Sultanpur, dated respectively the 2nd , 
January 1907, -the 13th August 1906, nnde 
the 9th May 1906, should be reversed; and 
that the action instituted in the last men- 
tioned Court should be dismissed, with costs 
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throughout, but without prejudice to the 
claims made by the Shukuls in paragraph 7 
(f) of their plaint in the said action under 
section 57 of the Ondh Rent Act 1886. 

The appellants in the first named appeal 
must pay thé costs of that appeal, and the 
respondents to the talugdar’s appeal must 
pay his costs of that appeal. 


oe 


(e. 0.10 O.L J. 144.) 
CALCUTTA HIGH COURT. 
Lerrers PATENT Appeat No. 64 or 1908. 
June 8, 1909. 

Present :—Sir Lawrence Jenkins, KT., 
Chief Judge and Mr. Justice Mookerjee. 
ANANDA CHANDRA ROY—Puamtirr— 
APPELLANT 
versus 
MAKRAM ALL AND ANOTHER— DREBNDANTS—- 

RESPONDENTS. 

Bangah Tenancy Act (VIII of 1886), 
rent — Under-raiyat. 

Where an under-ra/yat agrees to pay to his land- 
lord as rent a certain quantity of produce or in 
defanlt a fixed amount in cash, his rent is a money 
rent within the meaning of section 48 of the Bengal 
Tenancy Act, and the righta of the parties in 
relation to the recovery of that rent must be de- 
aoe by reference to that section, and the limit 

god by the section must be observed. 
chobat Ali v. Abdool Ali, 3 O. W. N. 151, dis- 
tinguished. 

Appeal from the judgment of Mr. Justice 
Brett, in Second Appeal No. 782 of 1906. 


Facts.—tThe material portion of the 
gabultat on, which the suit is founded is as 
follows :— We agree that we take Chukti- 
burga Settlement for aterm of three years. 
We shall deliver on the 30th Assin every 
year, a quantity of 27 maunds and 30 seers 
of jute or in absence thereof pay Rs. 132 
on account of the value of the jute, and 
shall deliver on the 30th Pous every year 
a quantity of 59 maunds of paddy or 
in absence thereof pay Rs. 118, that is, 
in all we shall pay on account of the 
value of the jute and paddy a sum of 
Rs. 250. 

Brett, J.—After hearing the learned vakil in 
support of the appeal I see no reason to differ 
from the view which has been taken by the 
edearned Judge of the lower appellate Court 
as to the character of the gabultat which was 
entered into by the defendants with the 
plaintiff. There seems little doubt that the 
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intention of the plaintiff when taking that 
gabuliat was to realise the full yearly rent 
of Rs. 250 whether it was paid in the amounts 
of jute and paddy stated in that document 
or not and that the contract was not that a 
share of the produce should be paid as rent. 
That this was so is clear from the former of 
the present suit in which rent is claimed 
from the defendants at the rate of Rs. 250 
per annum. I agree with the lower appellate 
Court that the terms of the gabuliat cannot 
be enforced as being an infringement of 
the provisions of section 48 of the Bengal 
Tenancy Act. 

The learned Vakil for the appellant has 
relied on the case of Sohobat Ali v. Abdool Ali 
(1), to support the contention. that in the 
present case the rent fixed between the parties 
was & produce rent and not money rent, that 
ease is essentially different from the present 
case,for on reading the judgment in that 
case, it is quite clear that the original contract 
merely provided for the payment of # certain 
amount of produce as rent and that the 
estimate, afterwards given at the time of 
registration, of the valuo of the produce was 
given atthe suggestion of the Registration 
officer who thought that some value onght to 
be put upon it, and not at the instance of 
parties to the contract. 

The plaintiff appealed. 

Babus Mohendra Nath Roy and Jadu Nath 
Kangilal, for the Appellant. 

Hon'ble. Syed Shamsul Huda and Moulvi 
Nuruddin Ahmed, for the Respondent. 

Judgment.—0on the facts of this case 
it is, we think, clear that the under-ratyat, 
who is the defendant, had a right to pay his 
rent in the form of a money-rent, and the 
suit is framed for the purpose of- recovering 
from him the money rent. The rights of 
the parties in relation to the recovery of that 
rent must be determined by reference to sec- 
tion 48 of the Bengal Tenancy Act, and the 
limit imposed by that section must be 
observed. And so without entering into the 
question as to whether the words “ holding 
at a money rent” is one descriptive of that 
landlord or the under-tenant, we think there 
is sufficient in the facts of this case as found 
to enable us to uphold the decision under 
appeal. We, therefore, dismiss the appeal 
with costa. 

Appeal dismissed, 

(1) 3 0. W. N. 161, 
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JOGENDRA NATH SIRCAR V. TINCOWRI BHATTAOCHARJYA. 


(s. c. 10 ©. L, J. 147.) 

CALCUTTA HIGH COURT. 
Lerrses Parent APPBAL No. 24 or 1909. 
June 21, 1909. 

Present :—Sir Lawrence Jenkins, Kr., Chief 
Judge and Mr. Justice Mookerjee. 
JOGENDRA NATH SIRCAR AND OTHERS 
—~PLAINTIFYS—APPELLANTS 


versus 
TINCOWRI BHATTACHARJYA— 


Dervenpant-— RESPONDENT. 

Landlord and texant-—-Nor+transferable occupancy 
holding, sale of—Terant remaining im possesswn of 
portion—Hyectment of purchaser, 

If a non-transferable oocupancy holding is sold, but 
the original tenant does not abandon the holding 
but pays the rent and remains in possession of 
a portion of the holding, the landlord cannot pro- 
ceed in ejectment against the transferee. 


Appeal from the judgment of Mr. Jus- 
tice Brett, in Second Appeal No. 2248 of 
1907. 

Judgment.—tThe present appeal 
arises out of a suit brought by the plaintiffs 
as landlords to eject the defendant as a tres- 
passer frem a certain holding. The holding 
in question was settled with one Fakir Dass 
Maity and the present defendantin execution 
of a money-decree against Fakir Dass Maity 
sold up the holding and took possession in 
January 1900. The plaintiffs’ case was that 
the holding was not transferable, that the 
defendant acquired no title by his purchase 
and that, therefore, he was liable to be evicted 
as trespasser. The defence was that the jote 
‘was a permanent jote at a fixed rate of rent 
and that there was no abandonment of the 
jote by the tenant, that rents for the jote 
had been paid all along by the original 
tenant -and that, therefore, the plaintiffs 
were not entitled to re-entry and accordingly 
they would not succeed in the present suit 
for eviction. The Court of first instance dis- 
missed the plaintiffs’ suit but on appeal the 
lower appellate Court has decreed it. The 
defendant has appealed to this Court. 

It is very difficult from reading the judg- 
ment of the lower appellate Court to under- 
stand on what grounds that Court has come 
to the conclusion that the defendant is able 
to eviction. The judgment opens with an 
obvious mis-statement of facts, the lower 
appellate Court apparently being misled by 
the form of issue No. 2 of the Court of first 
instance and the manner in which that issue 
was dealt with, states that the Court of firat 
instance deemed the defendant to be a 


trespasser. The finding of the Court of first 
instance, however, on the second issue does 


< not mean anything of this sort. The question 


before the Court was whether notice was 
necessary by the plaintiffs to the defendant 
and the Court of first instance held that no 
notice was necessary because tlfe plaintiffs 
alleged that the defendant was a trespasser. 
There was no finding on that issue that the 
defendant was a trespasser. The learned 
Subordinate Judge goes on to say: “As mo 
cross-appeal has been preferred the defend- 
ant may be accepted asa trespasser.” The 
Court of first instance dismissed the plaintiffs’ 
suit and it was certainly not necessary for 
the defendant to file a cross-appeal against 
any special finding though in fact in the 
present instance there does not appear to be 
any finding by the Court of first instance 
that the defendant was a trespasser. The 
learned Judge of the lower appellate Court 
then says: “I agree with the learned 
Munsif in holding that there has been no 
abandonment by the old tenant ;”’ and in 
spite of this finding the lower appellate 
Court relying on certain cases to which it 
refers in its judgment held that the plaintiffs 
were entitled to evict the defendant. The 
two rulings on which the Subordinate Judge 
relies, do not appear to have any application 
to the present case and the case of Mathur 
Mundal v. Ganga Oharan Gope Ghose (1), sup- 
ports the view contrary to that taken by the 
Subordinate Judge. It was necessary for 
the plaintiffs in order to entitle them to any 
relief in their present action to prove not 
only there had beena sale of the holding 
in question but that since that sale or as a 
consequence of that sale there had been an 
abandonment of the holding bythe defend- 
ant. If there was no such abandonment 
the landlords would not be entitled to re- 
entry and, therefore, in a suit like the pre- 
sent they would not be entitled to any 
relief. In the present suit not only has it 
been found by the Subordinate Judge in 
concurrence with the Court of first instance 
that there was no abandonment, but it was also 
found that rent was paid after the sale by 
the old tenant and that the tenant remained 
in possession of a certain portion of the holding. 
In these circumstances, the plaintiffs, as 
the landlords having received the rent and 
the tenant not having abandoned the holding 
(1) 10 C. W. N. 1033, 
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are certainly not entitled to re-entry and, 
therefore, they are not entitled to the relief 
which they seek for by evicting the present 
defendant. The only person who in the 
circumstances found in the present case may 
possibly be entitled to any relief, and that 
is doubtful,+is the tenant himself whose 
rights might be held to have affected by 
the sale in execution of the money-decree 

For the respondent a rather novel argu- 
mept has been advanced to the effect that 
the possession of the original tenant after 
the sale was permissive und, therefore, not 
judicial, itis not clear what is meant by 
this argument, but from the judgment of 
both the lower Courts it appears that the 
original tenant after the purchase refused 
to give up possession of the house standing on 
the land and a portion of the land and in 
those circumstances it is, in my opinion, 
impossible to say that his possession was 
permissive. . 

Tho result, therefore, is that I am unable 
to affirm the judgment and decree of the 
lower appellate Court. I accordingly set them 


aside and restore those of the Court of first 


instance. Tho defendant will be entitled to 
bis cost against the plaintiff in all the 
Courts. 

The plaintiff appealed. 

Babus Boido Nath Dutt and Jadu Nath 
Kanjilal, for the Appellants. 

Babs Mohendra Nath Roy and Krishna Pro- 
sad Sarvadiikary, for the Respondent. 

Judgment.—tThere is a long course 
of judicial decisions which leaves us no 
alternative but to decide that where, as has 


been found here, there is no abandonment ` 


of the holding by the original tenant, the 
landlord cannot proceed in ejectment against 
the transferee. We are in complete agree- 
ment with Mr. Justice Brett, and we must, 
therefore, dismiss this appeal with costs. 
Appeal dismissed. 
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Application for leave to withdraw a suit with liberty to 
bring a fresh suit—Order of Court allowing the with- 
drawl, but refusing permission lo sue agawn—Petrtiuner 
not informed of the proposed oder of Court—Practice. 

On an application presented to Court under sec- 
tion 878, Civil Procedure Code, for permission to with- 
draw the suit with liberty to bring a fresh smt, 
tho Court should either pass an order in the terms 
prayed for or refuse the application and proceed 
with the suit. It cannot allow the withdrawal and 
refuse the applicant leave to bring a “fresh suit 
unless the petitioner is informed of such- proposed 
order and he consents to it, 


Petition under section 115 of Act V of 
1908, praying the High Court to revise‘ 
the judgment of the District Munsif of- 
Trichinopoly, inO. S. No. 193 of 1907. 

Judgment.—-The plaintiffs applied 
under section 373, Civil Procedure Code, to. 
withdraw -their suit with permission to bring? 
a fresh suit. The proper order on such an 
application was either an order refusing it 
or an order in the terms as prayed for.! 
The District Munsif, however, passed an 
order to the effect that he allowed the with-- 
drawal, but did not grant permission to- 
bring 8 fresh suit. This is nog in my 
opinion, an order which he was competent to 
pass on the petition presented to him. The' 
District Munsif then proceeded to judgment’ 
and said that the plaintiffs had applied to > 
withdraw, that they had been allowed .to> 
do so, that permission to bring a fresh suit 
was not granted and that plaintiffs should: 
pay the costs. It does not appear—and it : 
is not alleged before me—that before pass- 
ing judgment the District Munsif informed the 
plaintiffs of the way in which he proposed to: 
deal with their application to withdraw. . 
If the District Munsif had done so and 
the plaintiffs had then said that they “wonld - 
withdraw in any case, then there would be 
no reason to interfere. But the plaintiffs 
are certainly entitled to have had the op- 
tion given to them either to go on with 
the suit or to withdraw unconditionally. - 
The order ofthe District Munsif is set aside - 
and he is directed to dispose of the suit 
according to law. Costs will abide the 
event. 

Order set aside. 
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CALCUTTA HIGH COURT. 


REGULAR Crv Apprats Nos. 434 AND 578 
or 1908 wits Miscentangsous Cryin APPEAL 
No. 68 or 1909 anp Roures No. 213 or 1909 

AND ORDER No. 657 or 1909. 
August 2, 1909. 


Present :—Mr. Justice Sharf-ud-din and 


Mr. Justice Richardson. 
Ty No. 434 


JANESWARI BABUASIN—Derenpant— 
APPELLANT 
VeETSUE 


Babu HKRADESWAR SINGH—PuantirF 
——RESPONDENT 
Ix No. 578 
Babu EHKRADESWAR SINGH—PLAINTIEF 
~—APPELLANT 
VETSULS 


JANESWARI BABUASIN—Deranpant— 
RESPONDENT. 


Babuana and gobag properties—Darbhanga Raj— 


Hindu Law—Inheritance— Widow an4 separated brother’ 


Custom elements of-—Kulachar—Prvof—Partition, proof 
of—Admisston in deed of compromise does not prove 
custom, 


There is no Kulachar which overrides the Hindu 
Law so far as- devolution of babuana and schag 
properties of the Darbhanga Raj family and ac- 
oretions thereto are concerned; and in case of a 
complete separation between two brothers holding 
those properties, the devolution of their proper- 
ties should be governed by the Hindu Law. 


Therefore, where E and J, two brothers, inherited 
certain babuana and sohag - properties from their 
parents to whom the properties were granted by 
the then Maharaja of Darbhanga, and a partition 
of the properties took placo between the two brothers, 
and, therefore, one of them died leaving a childless 
widow: Held, that the widow is the heir of the 
half share of the property held by the deceased 
brother, in preference to the other surviving brother. 


Every separate departure from the ordinary law 
must be supported by olear and distinct evidence 
of a binding custom. 


Babuana property is partible and alienable subject 
to the ordinary law. 

Maharaja Rameswar Sings v. Jibendra Singh, 32 O. 
688; 9 0. W. N. 567 and Lalsteshrour Singh v. 
Bhabeshtcar Singh, 35 O. 823; 180. W.N. 690; 9 O.L.J. 
651; 1 Ind. Oas. 812, referred to. 

Custom to have the force of law must be ancient, 
certain and reasonable, unaltered, uninterrupted, 
uniform, constant and compulsory and not optional 
to every person to follow or not, and, being in 
derogation of the general rules of law, must be 
construed strictly. 
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Hur Purshad v. Sheo Dyal, 3 I. A. 259; 26 W, R 
bb and Ramalakshmı Ammal v. Bwananartha Peru 
mal Sethurayer, 17 W. R. 553; 14 M. I. A. 570; 
12 B. L R. 396, followed. 

To establish a kulachar or family custom of dog- 
"seng, one at least of two things must be shown— 
either a clear, distinct and positive tradition in 
the family that the kulachar exists, or a long 
series of instances of anomalous inheritance from 
which the kulachar may be inferred. 


Maharans Hira Nath Koer v, Ram Narain Singh, 
9B. L. B 274; 17 W. R. 816 and Sumrun Singh v. 
Khedun Sixgh, 2 Sel. Rep. 116, new ed. 147, reforred 
to. 

By Sharf-ud-din, J.—Registration of specified 
shares of each of the co-owners under tho provi- 
sions of the Land Registration Act does not amount 
to a partition, 

Hoolash Kooer v. Kassee Proshad, 7 ©. 369, fol- 
lowed. 

An admission in a deed of compromiso which 
secures more than the maintenance allowance docs 
not establish any custom. 

Rama Kanta Das Mahapatra v. Chowdhurt Shama- 
nand Das, 90,L. J. 407: 6 A. L. J. 864; 18 O.W. N. 
581; 36 O. 590; 19 M. L. J. 289; 11 Bom. L. R. 630; 
1 1nd. Cas. 754, followed. 

By Richardson, J—A custom cannot bo extend- 
ed by construction and customs are not to be en- 
larged beyond the usage. 

Denn Godwin y. Spray, 1 T. R. 466, 1 R. R. 250 
and Muggleton v. Barnet, 2 H, and N. 653, reforred to. 

Appeal from the decree of the Additional 
Sub-Judge of Bhagulpore, dated August 
15, 1908. 

Dr. Rash Behary Ghose, Babus Baldeo 
Narain Singh and Jatindra Nath Sen, for 
the Appellants. 

Mr. B. Ohuckerbutiy, Counsel, Babus Jogesh 
Chandra Roy, Lakshmi Narain Singh and 
Nares Chandra Sinha, for the Respondents. 


Judgment. 


Sharfuddin, J.—This is an appeal from the 
judgment of the Additional Subordinate 
Judge of Bhagulpore, dated the 15th August 
1908. 


The plaintiff Ekradeswar Singh and 


| Janeswar Singh were brothers. The de- 


fendant Musammat Janeswari Babuasin is the 
widow of Janeswar Singh. The plaintiff's 
case is that heand his brother Janeswar 
Singh inherited from their father Maharaj 
Kumar Babu Nitreswar Singh, the babuana 
granted to him, and also acquisitions out of 
the income of the said babwana properties, that 
their mother was given some properties called 
sohag properties at the time of her marriage 
which devolved upon them on her death, 
that the two brothers named above were 
minors and hence their properties during 
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their minority were managed and looked 
after by the late Maharajah of Durbhanga 
Sir Luchmisswar Singh. It is further alleged 
that the plaintiff on attaining majority took 
over the management of the properties, both 
of himself and his brother’s including the 
sohag properties which at the time belonged 
jointly to them that Janeswar Singh, the 
husband of the defendant afterwards attained 
majority, and in consequence of disagreement 
between them the two brothers separated 
and divided the properties including sohag, 
but without prejudice to their co-parcenary 
rights as junior members of the Darbhanga 
Raj family. The plaintiff further states 
that Babu Janeswar Singh died on the 18th 
April 1906, without any male issue, leaving 
only his brother the plaintiff and his widow 
the defendant, and that according to the 
kulachar or family custom observed in the 
Durbhenga Raj family and also in those of 
the branches thereof, the defendant had no 
right or title to the estate left by her 
husband, and the plaintiff as the surviving 
male heir in his own branch of the family 
of the Durbhanga Raj, is entitled to succeed 
to and to the possession of the estate left by 
the defendant’s husband. 4 

The kulachar is thus described by the 
plaintiff. That the Raj descends according 
to the Rule of lineal primogeniture to the 
eldest son of the last holder, while the other 
gong are given- properties under the name of 
babuana grants for their maintenance and 
support, and that in the event of the last 
holder of the Raj dying without any male 
issue natural or adopted, his younger brother, 
and in the absence of a brother, his nearest 
agnate succeeds to the Raj, to the exclusion 
of widows and other females, that the babuana 
properties although granfed to a younger 
brother always standin the name of the 
Maharajah Bahadur forthe time being, he 
being recorded in the collectorate as the pro- 
prietor that the properties thus remain a 
part and parcel of the Raj;that the Maharajah 
for the time being pays the Government re- 
venue and other public demands with respect 
tothe grant properties and he in his turn, 
realises the same from the grantee or his 
successor in the male line, and on extinction 
of heirs of the grantee in the male line, the 
properties under the grant and all acquisitions 
made from the income thereof revert to the 
Raj, that by virtue of the kulachar, in the 
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event of the death of any male line of any 
babu to whom the babuana grant has been 
made, without any male issue natural or 
adopted, his nearest agnate from among the 
male descendants in the male line succeeds 
to the babuana grant, withall accretions 
thereto. 


With regard to sohag properties, it is alleg- 
ed by the plaintiff that the rule of sticcession 
is the same as that of babuana, the villages 
granted to the females of the Raj family 
déscend to the males of, their body in un- 
broken male line, and similarly on failure of 
male issue those villages revert to the Raj. 


The defendant in her, written’ statements 
admits that there is a custom in the Raj 
Reasut of Durbhanga with certain modifica- 
tions. She says that there isa kulachar by 
which the holder of the Raj for the time 
being, may, by deed, assign the Raj to his 
eldest son, with provisions for his younger 
sons by babuana grants for the benefit of 
each of the younger sons and ws family. 
She denies that there is any such custom 
governing the devolution of succession or 
inheritance to properties -known as babuana, 
She also denies that the babuana properties 
are restricted to the male heirs of the grantee 
and asserts that there is no kulachar so far as 
babuana properties are concerned, that in 
case of intestacy the devolution of the babuana 
properties is governed by the Mithila School 
of Hindu Law and that the grantee of the 
babuana properties has full power of alienating 
those properties. It is further alleged by the 
defendant that Maharaj Kumar Babu Nitres- 
war Singh the father of the plaintiff and the 
defendant’s husband made a will on 3lst 
July 1883 by which he bequeathed all his 
properties to his two sons in equal shares 
and appointed the late Maharajah of Dur- 
bhanga, executor of that wll; that the 
Maharajah took out probate of that will but 
the plaintiff on attaining majority took the 
management of his own share in his own | 
hands, and he also managed the share of his 
younger brother Babu Janeswar Singh as 
manager appointed by the Maharajah, that 
the plaintiff managed the properties till her 
husband on attaining majority took possession 
of his own share, since when he was in se- 
parate and exclusive possession of that share, 
from the income of which he also acquired 
other properties ; that subsequently to her. 
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husband's attaining majority, disputes arose 
between the two brothers which resulted in 
partition by metes and bounds of all the 
properties including sohag, and the joint 
estate was thenceforth put anendto. She 
further contends that the properties acquired 
either by her father-in-law Maharaj Kumar 
or her husband from the income of the 
babuana properties are not subject to any 
kulachar. There are other minor allegations 
made by the defendant which are not of any 
great importance so far as the present appeal 
is concerned. 


The Subordinate Judge gave a decree to 
the plaintiff and hence the present appeal. 


In the memorandum of appeal 29 grounds 
have been taken but the decision of the pre- 
sent appeal rests entirely on the question as 
to whether there is any ktslachar which over- 
rides the Hindu Law so far as devolution of 
babuana and sohag properties and accretions 
thereto gre concerned and also the question 
as to whether in case of complete separation 
between two brothers holding babuana 
and sohag properties, the devolution of their 
properties should be governed by the kulachar 
as alleged by the plaintiff or by the Hindu 
Law. 


“Custom” as used in the sense of a rule 
which in a particular District, class or 
family has from long usage obtained the 
force of law must be ancient, certain and 
reasonable, and being in derogation of 
the general rules of law, must be construed 
strictly [Hur Purshad v. Sheo Dyal (1)]. It 
has been held in many cases that the custom 
must be ancient, continued, unaltered, unin- 
terrupted, uniform, constant peaceable and 
acquiesced in, reasonable, certain, and de- 
finite, compulsory and not optional to every 
person to follow or not. In the case 
of Ramalakshmi Ammal v. Sivananantha 
Perumal Sethurayer (2), their Lordships of the 
Privy Oouncil have held that it is the essence 
of special usages modifying the ordinary 
law of succession, that they should be ancient, 
and invariable, and that they shonld be es- 
tablished to be so by clear and ‘unambi- 
guous evidence, In order to establish a 
family custom at variance with the ordinary 


1) 8L A. 259; 26 W. R. 55. 
2) 17 W. B. 658; 14 M. L A. 570; 12 B. L. R. 398. 
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law of inheritance, it is necessary that it 
should be established by clear and positive 
evidence. To establish a kulachar or family 
custom of descent one at least of two things 
must be shown, either a clear, distinct and 
positive tradition in the famdy that tho 
kuluchor exists, or a long series of instances 


_ of anomalous inheritance from which tho 


kulachar may beinforred [Maharani Hira Nath 
Koer v. Ram Narain Singh (3)]. In the case 
of Sumrun Singh v. Khedun Singh (4); it was 
held that to legalise any deviation from 
the strict letter of the law, it is necessary 
that the usage should have been prova- 
lent during a long succession of ancestors, 
when it becomes known by the name of 
kulachar ” 


In the case of Neel Kisto Deb Burmono v. 
Beer Chunder Thakur (5), their Lordships of 
the Privy Council at page 542 made 
the ‘following observations — Where a 
custom is proved to exist ıt supersedes 
the general law, which, however, stillregulates 
all beyond the custom.” In the case of Ram 
Nundun Singh v. Janki Koer (6) known as 
the Bethiha case it was held that there is no 
inconsistency between a custom of impartibih- 
ty and the right of females to inherit; and the 
general law must prevail, unlessit is proved 
that the custom extends to the exclu- 
sion of females and the onus of proving 
that they are excluded, lies on the party 
alleging it. 


In the present case, the plaintiff claims the 
property of his deceased separate brother, 
Babu Janeswar Singh, by right of survivorship 
to the exclusion of his brother’s widow, on 
the strength of the custom alleged. In ac- 
cordance with the authorities just quoted 
above, it lies on the plaintiff to prove by satis- 
factory and unambiguous evidence that not- 
withstanding separation between two brothers 
holding properties in equal shares under a 
Labuana grant inherited by them from ther 
father, the original grantee, the widow of 
one of these brothers cannot inherit from her 
husband on the ground that a custom prevail- 
ingin the family supersedes the general 
Hindu Law. 7 

(3) 9 B. L. R. 274, 294; 17 W. R. 316. 


(4) 2 Sel. Rep 116, new Edition 147. 
(5) 12 M I. A. 628,12 W R 51 (P.C);8B L.R., 


18 (P. 0.) 
(6) 29 C; 828 (P. O.) ; 7 0. W. N. 87. 
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In the light of the above suthorities, we 
now direct our attention to the evidence on 
the record. The present contest is not be- 
tween the Durbhanga Raj andthe babuana 
grantee or his male descendant. Nitreswar 
was the grantee of the present babuana grant 
and his two sons, Ekradeshwar an Janesh- 
war, succeeded to the babuana properties 
and also to the sohag properties granted to 
their mother. It is admitted that the two 
brothers, although joint at first, separated, 
and separately enjoyed the profits arising out 
of the babuana and the sohag properties in 
proportion to their respective interests. Jane- 
shwar died without any male issue, and left 
a widow, who isthe defendant in the present 
suit. Although the babuana and the sohag 
properties are off-shoots of the Durbhanga 
Raj; they are admittedly not impartible as 
the Rajitselfis. The plaintiff avers that 
the Raj is impartible and is governed by the 
custom of primogeniture in the male line. 
The babuana and sohag properties are not 
either impartible or confined to the above 
description of primogeniture. These proper- 
ties are governed by the Law of Succession 
under the general Hindu Law, but in accord- 
ance with the plaintiff's case, widows, even 
in the case of separation, do not succeed. It 
is alleged by the plaintiff that there is a 
custom in respect of babuana grants to the 
effect that the females do not succeed notwith- 
standing any separation among the male hold- 
ers of the babyana family grant. The pre- 
sent Maharaja of Durbhanga Sir Rameswar 
Singh Bahadur is a witness in this case for the 
plaintiff. Hewas examined on commission 
and he was asked as to whether, he could 
give in the family of Babus any instance of 
a Babu dying leaving a widow and a separated 
brother, and the brother inheriting his pro- 
perty in preference to the widow. In answer 
to that question he says “I know of no cage 
in which there was a separated brother and 
a widow loft by a Babu. 


Babu Madhshwar Singh, who is a grandson 
of an uncle of the present Maharaja of Dur- 
bhanga, and who is also a Deputy Magis- 
trate was asked in his examination as to whe- 
ther he could give any such instance and in 
answer to this question he says “Ido not 
remember to have heard of any such instance 
occurring in the family.” 
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Babu Tulopati Singh who is a member of 
the Durbhanga Raj family, says that he does 
not know of any case of a separated brother 
in the babuana family dying leaving a widow 
and a separated brother. 


Babu Buddreenath Jhab, who is also a 
member of the Raj family, is able to give only 
one instance of a holder ofa babuana grant 
dying leaving a widow. It was the case of 
Babu Ghunpat alias Ghaneshwar. He says 
that this Babu died leaving a widow and 
joint brothers. His statement does not help 
the solution ofthe question involved in the 
present case. The present case is with re- 
gard to the right of the widow of 3 separated 
brother. 


Babu Bankhanudi Ojha who is also one 
of the younger members of the Raj family 
says “1 did not see any instance where 
a separated male descendant died without 
male issue. I do not know who get the 
property on the happening of audh a case.” 
And at another place in his evidence he 
says “That there was no instance besides 
the case of Ganeshiam who died  sonless 
the instance of a gon of a grantes of babuana 
dying sonless.”’ 


The above is thesynopsis of the evidence 
of the plaintiff with regard to the case of a 
separated brother, holding a portion of the 
babuana grant. Wo have already shown on 
the strength of the authorities referred to 
above that in order that the general law 
of inheritance under the Hindu Law 
should be superseded by custom, itis ne- 
cessary to show by certain and unambi- 
gnous evidence that a certain custom against 
the general law is opervailing and that 
instances are not wanting to prove the 
said custom. The plaintiff contends that a 
babuana grant never and under no circum- 
stance descends to a female. Witnesses, 
who are admittedly members of the younger 
branches of the Darbhanga Raj and who 
are the most competent witnesses to depose 
to a custom in derogation of the general 
Hindu Law of inheritance have been ex- 
amined in the case, but they failed to 
cite a single instance where in case of a 
separated brother dying without an issue 
but leaving a widow, his estate instead of 
being. inherited by the widow, was in- 
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herited by his surviving separated brother. 
It is manifest from the evidence on the 
record that the bubuana property remains 
in the grantee’s family so long as there 
is a single male descendant in the male 
line surviving and on failure of such a 
descendant the babuana properties revert 
to the Raj. Instances have boen given 
by the witnesses of such events happening. 
Ib is admitted by the plaintiff that al- 
though babuana properties are not de- 
scendable to any female or to any de- 
scendant through a female, the proporties 
are not governed by the rule of primo- 
genituro. No dotbt Baboo Hem Kanto 
Ojha, witness No. 2 for the plaintiff says .— 
“That in case of one of the sons (of the 
grantee) dying sonless, leaving brothors, 
his properties would go to his brother if 
he leaves one surviving him.” A little 
further on this witness says: “In case of 
the death of a descendant of the original 
grantee @ying without leaving a son, his 
wife, daughter, or daughter's son does not 
get his property even if he lived separate 
from his gotřas °” Ifthis could be established 
by instances in the family, the present 
plaintiff would no doubt be entitled to 
inberit his brother's properties by right of 
survivorship and custom to the exclusion of 
Jatter’s widow. It has already been ob- 
served above, that witnesses have not been 
“able to give a single instance where a widow 
of a separated brother has been excluded from 
the inheritance by leaving a separated 
brother. 


There isa case (Exhibit 28) in which 
members of a junior branch of the Dar- 
bhanga Raj families were parties. That case 
“came up to the High Court Laliteswar Singh 
v. Bhabeswar Singh (7). This ca8e may not 
be conclusive in regard to the present case, 
but the judgment is an exhibit on behalf 
of the plaintiff, and he relies upon it. In 
the judgment of this Court in the above 
case, there is the following observation: 
“ The attribute of impartibility of the custom 
of succession by primogeniture, which un- 
doubtedly obtained with regard to the Raj 
itself, has arisen for a particular purpose, 
namely to keep the Raj in tact from generation 


(7) 850. 823; 18 ©. W. N. 690; 9 O. L. J. 561; 
1 Ind. Oas. 812. 
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to generation in the direct male line. This 
custom is well recognised, ond has been 
accepted by the Courts. Baut for it, how- 
ever, the family would be subject to tho 
ordinary Mitakshara Law. Now the peculiar 
incsdents of the tenure of the Ray itsolf 
do not, it is conceded, apply in their on- 
tirety to property granted to the younger 
members of the family who arc styled, 
Buboos. The grantis one for maintenance 
and is irrevocable only so long asthere are 
in existence, direct male descendants of tho 
grantee, but on failureof them it reverts 
to the Raj. It is not subject to the rule 
of primogeniture but descends to all tho 
male -members of the grantee’s line accord- 
ing to the ordinary rules of inheritance. 
The custom, therefore, which operates in 
the case of the Raj itself cannot be held 
to apply to a babuana grant without the re- 


quisite proof which is necessary in such 
cases.” 
The only instances which have been 


placed before us to show that a widow of 
separated brother has not succeeded to the 
estate of her husband are the cases of 
Musummats Bhubalata, Kalapati and Dhuna- 
lata. Bhublata is the widow of Bhabani. 
it is said (wide evidence of Chaitnath Jha 
P.W. No. IV), that Bhabani was separate 
from bis- brothers but Bhabalata got only 
maintenance. Chaitnath Jha is the only 
witness who says so. He is the karparduz 
of the plaintiff and hence an interested 


witness. This witness says that Bhabalata 
is alive. She has not been examined 
in this case to prove the above fact. 


Baboo Kalapat Singh, son of Dolepet 
Singh and grandson of Ramapat Singh 
left a widow named Kalapati. Dolepat aud 
Dharampat were brothers. Itis said that 
when Kalapat Singh died his widow Kala- 
pati got only a maintenance while Kala- 
pat’s estate was divided equally among 
his four surviving brothers. The witness 
who says so, is Kalapati Singh o witness 
for the plaintiff. He also says that Kala- - 
pat’s widow is still living and enjoying 
her maintenance. She has not been ex- 
amined in this case. From an answer to 
a question put in re-examination of this 
witness it appears that Kalapat Singh 
was joint with his brothers up to his death. 
This witness was asked to state as to from 
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what time Musammat Kalapati began to live 
in separate mess from her husband’s brother 
and the answer given by this witness is 
“just after the death of her husband, t.e., 
after afew days.” It may be observed here 
that on the strength of Exhibit ZZ 4 it is 
attempted to show that Kalapat was se- 
parate from his brothers. This exhibit is 
an application for mutation of names filed 
by Kalapat in respect of mouzu Dolha. 
The property therein described is ancestral. 
The share for which application was made, 
was for his specified share. In this con- 
nection Exhibits ZZ 10, ZZ 11, ZZ 15 and 
ZZ16 have also been referred to for the 
same purpose. And in support of that 
“contention we have been referred to the 
case of Hvolash Kooer v. Kasses Proshad (8) 
which was referred to in the case of Balkishen 
Das v. Ram Narain Sahu (9). Im the first 
of these two cases it was held that re- 
gistration of specified shares of each of the 
co-owners under the provisions of the Land 
Registration Act does not amount to a parti- 
tion. It was also held that although there 
was registration of the co-owners with 
regard to their respective shares, they still 
lived joint. It is worthy of note that all 
‘tho above Exhibits are dated same time or 
the other in 1877. The Land Registration 
t Act came into force in 1876, and under 
section 38 of the Act it was made in- 
cumbent on the proprietors and managers 
to make appleation for mutation of names 
and hence there was arush made by the 
proprietors and managers for mutation and 
under section 7 of the Act the character 
and extent of the interest of the applicants 
had to be mentioned. It is, therefore, we 
find that all these applications of mutation 
of names were made, soon after the passing 
of the Act. Apart from all this, we have 
clear statement made by Kalapati Singh as 
quoted above. showing that Kalapati’s 
widow separated from her husband’s brother 
a few days after his death. In the Privy 
Council case above quoted their Lordships 
held that the effect of a certain deed of 
Hkrarnama was to cause a separation in 
estate and interest between all the co-parcen- 
ers and the clause in that deed giving the 
parties the option of being joint or separate 
was not inconsistent with a separation in 
0; 70. 369. 

(9) 30 O. 788 CP. O); 7 O. W, N. 578; 80 I. A. 103. 
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estate. In the present case there is nothing 
but bare application for mutation of names, 
soon after the Land Resgistration Act 
came into foros. Kalapati Singh was also 
asked as to whether a widow of a brother 
who has effected a partition under a decree 
of the Court could succeed her husband's 
estate and in answer to this question he 
says that he could not give any answer 
to this question in the absence of any 
precedent. 

Ghanalata is the widow of Baboo Ghana- 
shyam Singh, who is theson of Dharampat 
Singh and the grandson of Rampat 
Singh. Ramapat had six sons and Dharam- 
pat was one of them. Dharampat, there- 
fore, succeeded to 1/6th of the inheritance left 
by his father, Ramapat. Dharampat died 
leaving a widow named Dharamlata and a 
son named Ghanashyam. Ghanshyam died 
in 1281 (1873) and his widow Ghanalata 
appears to have applied for registration of 
her name with regard to 1/6th share of mauza 
Dalha wherein she claimed to hav® inherited 
that share from her husband. This mauza 
Dalha is in pargana Pacbahi which is a 
babuana grant in favour of Ramapat, the 
grandfather of Ghanashyam. This mauza 
Dalha was a property acquired by Ramapat. 
Along with the babuana properties this 
mauza also descended to the six sons of 
Ramapat one of whom was Dharampat who 
got 1/6th of this property as his share which 
descended to his only son Ghanashyam. 
It appears from Exhibit ZZ 8 dated 18th | 
September 1878, that a joint decree of the 
Registration Department was made in favour 


of Ghanalata and the other male descend- 
ant of Ramapat. It also appears from 
this decree that the applicants’ names 


were entered according to the interest speci- 
fied in a solenama. We do not know 
what the terms of the solenama were as 
it ig not in the record. But we have a 
very important fact fromthis Exhibit ZZ 3 
that Ghanalata’s name was entered as an 
owner to the extent of her husband’s 1/6th 
share. This was done in the presence 
of the agnates of Ghanashyam. It may be 
said that under various authorities two of 
which we have referred to above registra- 
tion of names with regard to specific shares 
of co-owners does not necessarily indicate a 
partition in the sense of Hindu Law. If 
Ghanalata’s husband had died joint with 
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entitled to nothing but bare maintenance. 
But by the solenama it appears that she 
was allowed to get herself registered with 
regard to the extent of share of her de- 
ceased husband as one of the proprietors 
of this mauza, and this without any ob- 
jection on the part of her husband’s agnates. 
She appears to have remained in possession 
of her husband's share till her death. Hight 
or nine days before she died she is said to 
have executed an ehrarnama (Exhibit 7 
dated the 30th July 1890). Under this 
ekrarnama Musammat Ghanalata, eight or 
nine days before her death gives up all 
her rights under the general Hindu Law 
as an heiress to her husband and accepts 
a custom under which she admits that al- 
though she was entitled only to mainten- 
ance, she was allowed to be in possession 
and enjoyment of the entire, interest of her 
deceased husband in lieu of maintenance. 
This dogument was attested by Kamal 
Narain Jha and Digambur Jha, who are 
the sons-in-law of Ghanalata. These two 
men are the fathers of Baidya Nath Jha 
and Damrunath Jha, the grandsons, by 
daughters of Ghanalata. Let us now see 
what was the consideration for this docu: 
ment which was altogether inconsistent with 
her previous allegations in her application 
for the registration of her name. We find 
the following passage in that ekrarnama. :— 
“ Therefore, I, the declarant, with the consent 
of the fathers of the said minors who are 
the natural guardians requested the. said 
Babus (here she mentions the names of the 
then agnates of Ghanashyam) to the effect 
that 400 béghas of land appertaining to 
the said pargana may be given to the 
said minors the sons of my daughters; 
and whereas you also have by sympathis- 
ing with them for the helplessness of the 
said Babus (names the grandsons) being 
pleased to grant to them the produce of 
the said 400 btghas of land by the exe- 
cution of a deed on the terms and the con- 
ditions that I, the declarant, shall withdraw 
the said petition of certificate for guardian- 
ship, that secondly to avoid any future 
dispute, I shall execute a deed of ekrarnama 
in favour of yon all that I, the declarant, 
shall enjoy 1/6th of the entire proceeds of 
the purgana aforeasid by way of mainten- 
ance only, during. my life-time and that 
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I shall have no sort of right left in respect 
thereof.” The terms of this ekrarnama most 
clearly indicate that this lady afew days 
before her death was made to execute this 
document in order to secure to her daughter’s 
sons a sure foothold over at least 400 
bighas of lands. We do not consider this 
ekrarnama to be of any value. This lady 
Ghanalata was in possession of the estate 
of her husband as having inherited it from 
him, for 16 years, when she executes this 
document afew days before her death, ad- 
mitting a custom which altogether excludes 
her from inheriting her husband’s estato 
and as a price of renunciation of her 
claims as the widow of a separated brothers, 
she makes the future of her grandsons 
by her daughters certain and safeguards 
them from any future complications as to 
their rights. In the case of Ram Kanta 
Das Mohapatra v. Ohowdhurs Shamanand Das 
Pahraj Bidya Dhar Bhuiyan (10), it was held 
by their Lordships of the Privy Council that 
-an admission in a deed of compromise which 
secures more than the maintenance allowance 
does not establish any custom. Inthe pre- 
sent case, if the widow Ghanalata had been 
entitled to nothing but maintenance, she 
would certainly have got very much less 
than the income of the inheritance left by 
her husband. But by the ekrarnama that 
she executed she admits to have received 
the whole inheritance of her husband for 
life-time in lieu of a bare maintenance allow- 
ance to which she would have been entitled 
if her husband’s brother was joint with Ekra- 
deshwar. When the statement was made 
by her admitting a custom ona compromise, 
the above authority of the Privy Coun- 
cil has full application, and we do not 
think, therefore, that her admission in 
the ekrarnamas establishes any custom. It 
must not be forgotten that she was m 
purdanashin lady, she had a few days to 
live before the execution of the ekrarnama, 
it is nowhere shown that her execution 
of this document was an intelligent execu- 
tion, and there also appears a misstate- 
ment in this ekrarnama to the following 
effect :— And whereas the said descendants 
of the said Maharaj Kumar Ramput Singh 
were not on account of mutual disagree- 


ment in a position to fix a monthly allow- 

(10) 9 0. L.J. 497; 6 A L.J. 864; 180. W.N. 
581; 36 C. 590 ; 19 M L. J. 239 ; 11 Bom. L R. 580 ; 
1 Tnd Cas, 754, 
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ance incash for my maintenance, befitting 
the position of my deceased husband.” Of 
this there is no evidence. On the contrary 
the decree inthe Registration Department 
was passed on a sclenama. 

There is no doubt that Ekradeshwar the 
plaintiff and Janeshwar the defendant’s hus- 
band were separate, which is apparent from 
Exhibit OO which is a letter from Ekradesh- 
war to Mr. Francis, Exhibit 19 which is 
a judgment dated 28th February 1898, in 
a suit against Ekradeshwar for rendition of 
accounts, Exhibit L which is a plaint on 
behalf of Ekradeshwar for partition of estate 
between himself and his brother Janeshwar, 
the defendant’s husband, Exhibit D which 
is a plaint dated 12th of November 1902 in 
a suit for partition instituted by Janeshwar 
the defendant’s husband against Ekradesh- 
war the plaintiff, Exhibit Al which is a 
kabala (27th September 1901) executed by 
Ekradeshwar in favour of Janeshwar his 
brother and Exhibit B, which is a kabala 
dated 24th Jnly 1900 executed by Janesh- 
war in favour of Ekradeshwar. There are 
other documents also indicating separation 
between the two brothers. 

We find that there is an ekrarnama Hixhibit 
10 executed by the agnates of Ghaneshyam 
dated 27thof January 1900, with regard 
to the estate left by Ghaneshyam. We find 
that there is a statement in this document 
which certainly is not true. It is stated 
therein that after Ghanalata’s death Ghaneshy- 
am’s property came into the possession of 
the agnates of Ghaneshyam but as a matter 
of fact Dharmalata, the widowed mother 
of Ghaneshyam was in possession of his 
estate after Ghanalata (Exhibit 31 dated the 
23rd June 1894). 

Exhibit IT is a petition of compromise dated 
3rd of August 1899 filed in a suit in 1899 
by Mussammat Dharmalata and others de- 
fendants in that suit. In this compromise 
petition also Dharamlata admits custom 
against any inheritance by a widow, a 
mother, a daughter, or by any heir through 
females. She hes admitted in this Exhibit 
all the statement of the plaintiff of that 
case who is the present Maharaja of 
Darbhanga. With regard to this application 
Moulvi Syed Ahmad Hussain witness No. 2 
for the plaintiff says that this petition of com- 
-promise was filed by his client Dharamalata 
on some arrangement arrived at, with respect 
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to her maintenance. The above authority 
reported in Ram Kania Das Mohapatra v. 
Ohowdhuri Shamanand Das Paharaj Bidya 
Dhar Bhuiyan (10) excludes the admissions 
in the petition of compromise from any evi- 
dence as to the custom in question. 

The properties granted under the babuana 
grant prevailing in the Darbhanga ` Raj 
family are, no doubt, alienable by the holders 
of the grant for the time being subject to 
the contingent interest of the Maharaja. It 
was so held in the case of the present Maharaja 
Rameswar Singh v. Jibender Singh (11) (Ex. 
26). In the case of Laliteshwar Singh v. 
Bhabeswar Singh (7), (Ex. 28) it was held 
that the properties under a babuana grant 
are partable at the instance of a holder of the 
babuana grant. In thecase of Ram Chandra 
Marwari v. Mudeshwar Singh (12) (Ex. 27) 
it was held that a holder of a babuana property 
holds as a member of a joint family and that 
his share is liable to be sold in the execution 
of a decree. The above reportedcases are 
Exhibits on behalf of the plaintiff in the 
present case, and they clearly show that 
babuana properties in the hands of younger 
branches of the Durbhanga Raj family have 
been treated as the holder’s absolute property 
subject to the contingent interest of the Raj. 

The deed of grant in favour of Babu 
Nitreshwar Singh has not been produced 
but we find from Exhibit WW, a 
sanad granted by Maharaja Rudra Singh 
to Maharaj Kumar Babu Moheshwar Singh, 
that dehat milkiat appertaining to pargana 
Nisankpur Karrah together with Dusturat 
was granted to Maharaj Kumar Nitreshwar 
father of the plaintiff and defendant’s hus- 
band. We are not, thereforo, in a position 
to ascertain the terms under which the 
grant was made to Nitreshwar. It is con- 
tended on behalf of the respondent that 
although the original grant to Nitreshwar 
js not on the record, but the terms under 
which the grant was made to Nitreshwar 
should be presumed to be the same as 
those contained inthe other sanads which 
are on the record. There is no doubt that 
the terms in the sanads produced, in moft 
clear terms indicate that the babuane grant 
is not to revert to the Raj so long as 
there is even one male descendant of the 
original grantee in his direct male line. 
gu 82 O 688; 9 0. W. N. 567. 

(12) 33 C. 1158 ; 10 C. W, N, 978. 
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With regard to Purverishi properties, which 
are properties given to a danghter, the 
terms of the sanad enjoined that she is to 
enjoy the properties during her life-time 
and after her, her Puttra, puttradik, shall 
enjoy the proceeds thereof, and in the event 
of the said daughter dying without any 
male issue of her own womb, the property 
will revert to the Raj. It is alleged on 
behalf of the respondent that the same 
rule prevailed in the case of sohag properties, 
which are properties given to a daughter- 
in-law, at the time of her marriage. From 
the copies of sanads (Exhibits 20 A, 20 B, 
20 O, 20 D and 20 E) it is clear that female 
children and daughter’s son were excluded 
from thé inheritance of the babuana pro- 
perties. The expression used in these sanads 
are auras puttra puttradtk which means sons 
born of the loins. I take it to mean that 
so long as there is one descendant of this 
description, the properties granted are not 
to revert tothe Raj. It is worthy of 
note thd. in the above sunads, a widow 
of a separated brother does not appear to 
have been excluded from inheriting her 
husband’s estate as a widow. In none 
of these snaads, the case of such = widow 
seems to have been anticipated and 
defined. : 

It appears from Exhibit 21 A, which is a 
copy of a letter by Babu Raghunandan Singh 
to Narindra Singh in 1757 that in case of 
a failure of an auras (son of my own) 
not only the babuana property but also 
acquisitions revert to the Raj; but this 
happens only when there is an oxtinction 
of amale descendant in the direct male 
line. In the present case there is no such 
extinction and henca no question arises as 
to what should happen to the properties 
acquired from the income of the babuana 
properties. ` 

The above sanads are in derogation of 
the law of inheritance nnder the Hindu 
Law. It was, therefore, necessary on the part 
of the respondent to have produced the 
sanad, original or copy, to show what the terms 
were under which grant was made. to 
Nitreshwar Singh. 

We do not think it necessary to discuss 
the incidents of purvertsht and sohag grants as 
the fate of these grants is identical, according 
to the respondant’s case with the original 
babuana. grant, 
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An attack has been made by the appel- 
lant on the admissibility of the copies of 
the different grants produced in the caso. 
I do not think it necessary to discuss their 
admissibility inasmuch as I think that 
the onus of proving that a widow of a 
separated brother does not “succeed, ac- 
cording to the custom prevailing in tho 
younger branch of the Raj family, has 
not been discharged by the plaintiff. Inthe 
case of Ssvanananja Perumal Sethurayar v. 
Muttu Ramalinga Sethurayar (13) it was 
held “ that what the law requires bofore 
an alleged custom can receive the ro- 
cognition of the Court, and so acquiro 
legal force, is satisfactory proof of usage, 
so long and invariably acted upon in 
practice, as to show that it has, by com- 
mon consent, been submitted to as the 
established governing rule of the particular 
family, class, or district of the country, and 
the course of practice, upon which the 
custom rests, must not be left in doubt, 
but be proved to certainty.” This decision 
of the Madras High Court was affirmed on 
appeal, Ramalakshmi Ammal v. Stvananuntha 
Perumal Sethurayer (2), and the Judicial 
Committee observed: “Their Lordships are 
fully sensible of the importance and Justice 
of giving effect to long established usages 
existing in particular districts and families 
in India, but it is of the essence of its 
special usages modifying the ordinary Law 
of Succession, that they should be anciont 
and invariable ; and it is further essential 
that they -should be established to be so, 
by clear and unambiguous evidence. It is 
only by means of such evidence, that the 
Courts can be assured of their existence, 
and that they possess the conditions of 
antiquity and certainty on which alone 
their legal title to recognition depends”. 
In the light of the above authorities it is 
clear that in order to prove a custom to 
exclude a widow of a separated brother, 
the evidence should be clear and unambi- 
guous, instead of that, what we find is 
that not a single instance has been suc- 
cessfully established that a widow of 
a separated brother has been excluded 
from succeeding her deceased husband’s 
estate. 


The onus being on the 


(18) 8M. Il. O. R. 75 at p. 77. 
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do not think it necessary to discuss the 
oral evidence on behalf of the defendant at 
any length. They prove that there is no 
kulachar with regard to the babuana pro- 
perties which would exclude a widow of a 
separated brather from inheriting the estate 
of her husband. 

In the above circumstances we are of 
opinion that the plaintiff has totally failed 
in discharging the onus that was on him, 
and we, therefore, think that the judg- 
ment of the Subordinate Judge is not 
correct. We, therefore, set aside this judgment 
and decree of the lower Court and dismiss 
the plaintiff's suit with costs by decreeing the 
present appeal. 

Richardson, J.—The ppint arising in this 
suit is a small one which has been obscured 
rather than illuminated by the volume of 
the evidence, oral and documentary, adduced 
on one side and on the other. It is not 
necessary, however, to deal with the whole of 
the evidence, some of which, indeed, is of 
doubtful admissibility. The suit relates to 
the custom affecting babuana grants in the 
family of which the head is the Maharaja 
of Darbhanga. Now these babuuna grants 
are in the nature of maintenance grant 
made by the Maharaja for the time being 
to his younger sons or in some cases to his 
brothers. Ib appears that the grants usually 
consists of one pargana. They are rendered 
necessary because the estate, like other 
large estates, held by great landlords is im- 
partible and descends toa single male heir. 
[Baboo Gunesh Dutt Singh v. Maharaja Mo- 
heshur Singh (14)]. 1n thecase cited, the Privy 
Council held that a usage was proved be- 

md all controversy according to which 
“the reigning Raja has the power of abdi- 
cating, and by deed assigning the Raj-in 
favour of his eldest son or next immediate 
male heir” (p. 193), und they upheld a 
deed, dated the 18th June 1807, assigning 
the Raj to an eldest son and referring to 
the parganas granted as provision for the 
younger sons or babus. I observe that as 
regards those grants to younger sons the 
deed merely declares that they had already 
been made (p. 179), but no earlier docu- 
mentary evidence of tho grants is mentioned. 
As to the nature of babuana grants they 
‘are distinguished by their Lordships from 
absolute grants in the following way 

(14) 6 M. I A. 164, 
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(p. 197) — “Where an estate is granted to 
a younger son as a Babu allowance, he 
continnes to pay the rent and assessment 
to the Raja, the property is never separated 
from the zemindart at all. The cases, there- 
fore, of absolute grants, and of grants by 
way of Babn allowance are essentially different 
in their nature.” 

Further light is thrown on the nature 
of babuana grants bya series of recent cases. 
In Maharaja Rameswar Singh v. Jtbender 
Singh (11), babuana property is described as 
property granted tothe junior male members of 
the Raj family to be enjoyed by them in lieu 
of money maintenance, but subject to the 
proprietary rights of the grantor. “Itis 
further apparent,” it is added, “that the 
grantee is bound to pay to the Maharajah 
the Government revenue, which the latter 
pays into the collectorate and that this 
obligation can be enforced by suit.” The 
precise point decided in tho case is stated in 
the passage following the words lag} quoted. 
The learned Judges say “such being the 
nature of babuana property, we see no rea- 
son to refuse the recognition of a right to 
alienate that property, subsisting in the 
holder, subject only to the contingent in- 
terest of the Maharajah, the contingency 
being remote in a country where the line 
of male descendants can be reinforced by the 
practice of adoption.” 

This view of the alienability of babuana 
property was followed in Ram Ohandra 
Marwari v. Mudeshwar Singh (12), where it 
was also held that such property did not 
lose its ancestral character in the bonds 
of a descendant of the grantee because it 
had been granted to the latter and his direct 
male line. 

The last two cases were explained and 
developed in the case of Laliteswcar Singh v. 
Bhabeswar Singh (7), where a babuana grant 
is described by Brett, J., as “agrant made to 
a junior member of the family and to his de- 
scendants in the male line for their main- 
tenance” with the condition as Ohitty, J., adds 
“that on failure of male heirs in such line 
the property should revert to the Raj.” 
The learned Judges rejected the contention 
which had been urged before them that the 
peculiar incidents attaching by custom to the 
Raj itself attached also in some degree to 
property granted out of it as babuana, and 
in dealing with this contention Chitty, J., 
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observed -— ‘The grant is one for mainten- 
ance. It is not subject to the rule of 
primogeniture, but descends to all the male 
members of the -grantee’s line according to 
the ordinary rules of inheritance. The 
custom, therefore, wh:ch operates in the case 
of the Raj itself cannot be held to apply 
to a babuana grant, without the requisite 
proof which is necessary in such cases.” 
It ‘was held as stated in the headnote that 
the grant of ancestral property as babuana 
does not change the ancestral character of 
the property, or turn it into self-acquired 
property in the hands of the grantee or 
his direct male descendants, that the original 
grantee has no power to dispose of the 
property by will, and that the other mem- 
bers of the family have those rights in it 
which they can claim under the Mitak- 
shara Law, viz., the right to restrain aliena- 
tion, except in cases of legal necessity, and 
the right to claim partition. 

As toethe Hindu Law applicable, I need 
only add that in Tirhoot the Mitakshura 
gives place in same particulars to other 
authorities and the system as a whole 
(which includes the greater part of the 
Mitakshara Law) is known as the Mithila 
Law. The only difference between the two 
systems (if they are to be treated as se- 
parate systems) which has been disclosed 
in the course of the present case is that 
the Mithila Law permits of adoption in a 
form not common elsewhere. 

Such being the general nature of babuana 
property, the precise point for determination 
in the present suit, so far as the property 
in dispute is babuana property, may be stated 
as follows. The property is part of a babuana 
grant which descended to two brothers, 
Ekradeshwar Singh and Ganeswar Singh, 
from their father Nitreshwar Singh to 
whom the original grant was made by 
Maharaja Padre, Singh (vide sanad of 

un Bade ee 
ar ee a ). A partition of the pro- 
perty took place between the two bro- 
thers and thereafter on the 18th April 
1906 Janeshwar Singh died leaving a 
‘a widow. The question is whether under 


the law of the country or the custom of, 


the family the widow or the surviving 
brother is the heir of the half share of the 
property held by the deceased brother. 

To my mind the question on the evi- 


INDIAN OASES, 


217 


dence admits only of an answer in favour 
of the widow and I shall briefly indicate 
the reasons which appear to support that 
conclusion. 

The reported cases on the subject of 
the nature of customary law, especially in 
regard to the force and extent of an alleged 
custom and the quality of the evidenco 
required to establish it,are now very numerous, 
and are cited in all the text books. A cus- 
tom must be strictly proved by clear and 
unambiguous evidence, and as regards its 
extent, I need only refer to the dictum of 
the Privy Council in the case of Neel Kisto 
Deb Burmano (5), that “where a custom is 
proved to exist, it supersedes the general 
law, which, however, still regulates all be- 
yond the custom.” In other words, every 
separate departure from the ordinary law 
must be supported by cloar and distinct evi- 
dence of a binding custom. 

In regard to the manner in which babuana 
property descends; there are two possible 
alternatives to be considered. Before stating 
them, however, it should be said that I assumo 
for the purposes of the argument, first, that 
the grant in the present case to Babu 
Nitreshwar Singh was well made as a 
babuana grant. The parties do not dispute 
the fact that a grant of the property was 
made, but for the defendant some criticism 
has been directed to the fact that tho 
sanad of 1850, refers to a previous grant 
of the property and no evidence of such 
a grant has been produced. As to this, 
if need be, t.e., ifit be the case that the 
grant was not effectually made before tho 
sanad was executed and if that be at all 
material, I should be prepared to hold that 
the grant was given effect to by the sanad 
and that for that purpose the sanad 
may be considered as a testamentary in- 
stroment authorized both as to form and 
substance by the custom of the family 
(see on this point the evidenco of the 
present Maharaja in this suit near the 
beginning of his cross-examination). But 
it is, I think, sufficient to say that the 
grant has always been held by Nitreshwar 
and his sons asa babuana grant. I further 
assume that the grant devolved upon the 
two brothers, not by the instrument dated 
the 3lst July 1883, purporting to be the 
will of their father, but in the usual conrse 
apart from the will. To this point I shall 
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avert again later. Finally, it is .common 
ground that a grant of property as babuana 
is in terms a grant purporting to operate, 


subject to the conditions above indicated, 


in favour of the grantee and his descendants 
in the male line. But nevertheless the 
grant once made, it may descend either 
under the ordinary law, or by virtue of 
the grant and under thecustom, and these 
are the two alternatives for consideration. 
These alternatives may be further explained 
as follows. So long as the family of the 
grantee continues a joint family, no difficulty 
arises, thedevolution of the property whether 
it is regulated by the ordinary law or by 
custom is the same, subject in either case 
to an admitted custom-ander which there 
is areversion (or possibility of reverter) of 
the interest granted in favour of the Raj 
in case there is a total failure of male heirs 
in the male line. The grant or custom 
may, therefore, contemplate the grantee and 
his descendants as a continuing joint family 
and so faras it deals with descent, may 
be a mere reflection of the ordinary law. 
In this case in stating the custom, emphasis 
should be laid not upon the mode of de- 
scent, but upon the fact that the property 
is never entirely separated from the Raj 
domains, the Raj continuing to be the 
nominal proprietor, and retaining, more- 
over, areversionazry interest. Ontheother hand 
the custom may not only include these 
incidents, but may also govern the mode 
of descent. The plaintiff contends that the 
original babuana grant is itself, by reason 
of its limitations, and without proof of any 
further custom than that attaching to the 
grant in its origin, sufficient, even in the 
circumstances of this case, to entitle him 
to priority over the defendant, and this posi- 
tion has to be examined. 

If babuana grants descend under the ordi- 
nary law, then it is clear that a partition of 
a babuana property between brothers having 
taken place under the ordinary law, ifone of 
the brothers dies, his widow must be pre- 
ferred (in respect of his share) to the 
surviving brothers in default of a special 
custom, duly proved, under which, in super- 
session of the ordinary law, the rights of 


-the latter are superior to those of the former. _ 


Wez-hypothesit, the custom attaching to the 
grant in its origin merely indicates the 
interest retained by the Raj. 
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If appeal is made to custom as prescrib- 
ing the work of descent, the matter is 
not quite so simple. But the appeal must 
be toa custom attaching to the babuana 
grant in its origin, as a grant to the grantee 
and his descendants in the male line. Hz 
hypothesi the brothers took in the first 
instance under the grant. The property 
granted, however, is as we have seen, partible, 
and subject to the ordinary law alienable. 
No body denies that when it passes out of 
the family it becomes subject to the ordinary 
law. of succession (excepting always the 
reversionary right of the Raj). I can see 
no reason why partition should have a 
radically different effect [Of. -Tekaet Doorga 
Pershad Singh vw. Tekacinee Doorga Kooeree 
(15)]. Thesame result may be arrived at 
by reflecting that apart from the babuana 
grant the brothers were, co-parceners 
under the ordinary “law and there is 
no reason (apart from a proved custom) 
why they should not be co-parcenera in 
respect of property coming to *them by 
custom as well as in respect of property com- 
ing to them under the ordinary law. 

The partition, to sum up, whether the 
property descended under the ordinary law 
or under the custom, brought the share of 
each brother in relation to the other under 
the dominion of the ordinary law, the 
result being similar to the result of aliena- 
tion to a third person. Hach brother on 
partition obtained his due share of the 
grant, hig due proportion of the estate pro- 
vided for his maintenance and his rights 
as heir of the body of the grantee are con- 
centrated in the share allotted to him. As 
regards the remaining share, his rights under 
the custom are spent. If one brother dies 
and leavesa son, the son would, undoubtedly, 
take the whole of his father’s share to the 
exclusion of the uncle. So if a brother 
dies leaving a widow, the widow will take 
unless the surviving brother can prove a 
special custom in his favour, over and above 
the custom to which he owes the separate 
share which he has already obtained, 
He cannot take his brother’s share by 
survivorship under the ordinary law and 
cannot take at all except by custom or by 
some proved incident of a custom. It is 
here that the principle must be borne in 
mind that while a custom may, I suppose 
* (15) _20_W, R. 154, i 
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have’ its necessary implications, the existence 
of one custom cannot be deduced from the 
existence of another bya mere process of 
reasoning. Each alleged custom and each 
alleged separate incident of a custom must 
be proved to exist as customary law. An 
admitted custom or a proved custom can- 
not be the source ofa new system created 
from it by mere inference or by mere 
analogy. As appears to bethe law in Eng- 
land “a custom cannot be extended by 
construction” and “ customs are not to be 
enlarged beyond the usage ” [ride Denn L. 
Goodwin v. Spray (16) and Muggleton v 
Burnett (17), cited by Dr. Rash Behari 
Ghose at the Bar]. The reason for the 
rule is clear. A custom in its essence is 
an arbitrary rule of limited scope, and in 
matters of custom, there can be no guide 
except custom, subject to certain restric- 
tions, there is nothing to prevent any par- 
ticular custom at any particular point taking 
an unexpected and unforeseen turn, and, 
therefore, an alleged custom can only be 
followed and adopted up to the point at 
which it is proved by evidence to extend 
and no further. The ordinary law in the 
words of the Privy Council “ regulates all 
beyond the custom.” 

The ‘conclusion at which I have so far 
arrived that the plaintiff can only succeed 
by proving a special custom or incident 
of a custom, whether his original rights 
before the partition be founded upon the 
ordinary law or on custom, is supported 
by the difficulty in which the plaintiff 
evidently found himself on account of the 
partition having taken place. He is 
driven in paragraph 16 of the plaint into 
alleging anew kind of partition, for which 
I think there is no foundation in fact or in 
law. He saya that he and his brother 
“separated and divided amongst themselves 
the major portion of the aforesaid proper- 
ties and sohag property merely for the sake 
of convenience and undisturbed enjoyment of 
usufruct without prejadice to their co-parcen- 
ary rights as junior members of the Raj 
Darbhanga family, but they being of junior 
branch of the Darbhanga Raj family, their 
status as co-parceners inthe Darbhanga Raj 
family did not come to an end, nor did 
such portion in any way affect or alter 


the nature and incidents of their tenure of 
ir 1 T. R. 466; 1 R. R. 250. 
17) 2 H. & N.653, 
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the said grant.” It is true of course that 
the partition did not deprive the brothers 
of their general co-parcenary rights as 
members of the Raj family, so far as these 
rights can be described as co-parcenary. 
They did not in other words cease, owing 
to the partition, to be members of the 
family. But the partition crystallized their 
particulary co-parcenary rights as brothers 
by separating the individual rights of ono 
brother from those of the other and putting 
an end to the joint status which previously 
existed. The fact that they were once co- 
parceners under the ordinary law ontitled 
them to partition the property which had 
come to them (whether under the ordinary 
law or by custom) and the partition had 
the effect of a partition under the ordinary 
law. If the plaintiff relies upon a specinl 
mode of partition, he must prove its ex- 
istence as part of the custom. He would 
find that a difficult task in the present case, 
because there is nothing in the proceeding 
relating tothe partition to differentiate it 
from an ordinary partition of joint property 
between Hindu brothers. I may refer to 
what the learned Subordinate Judge says 
in this subject in dealing with issue No. 3 
of the issues framed by him. 

lf the foregoing be correct it is unneces- 
sary to deal with Dr. Rash Behari Ghose’s 
ingenious argument founded in the cases of 
Jatindra Mohan Tagore v. Janendra Mohan 
Tagore (18) and Sri Balusu Gurulingaswami 
v. Sri Balusu Ramalakshmamma (19), 
that the Maharajas of Darbhanga have 
been in the habit of making babuana 
grants limited to the granteeand his male 
descendants in the male line under a mis- 
taken notion that they have a right under 
the ordinary law to alter the course of 
devolution prescribed by that law. I quite 
agree that if the plaintiff and his brother 
took the property originally by virtue of 
Maharaja Rudra Singh’s grant as a 
grant (apart from custom) the plaintiff's 
case must fail. Dither the grant was 
void in its inception or limitations in con- 
sistent with the ordinary law must be 
eluminated. Dut as I have said it is unneces- 
sary to deal with this aspect of the case and 
indeed regard being had to decided cases ¢ 
and to the prevalence of grants for mnin-* 


tenance regulated as to some of their indicants 
(18) Sup. I. A. 47; 18 W. R. 359, 9 B. L. R. 877. 
(19) 22 M. 898; 21 A. 460; 261. A, 118, 
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by custom, the contention comes somewhat 
late in the day. In the present case, for 
instance, the reversionary right of the Raj 
in respect of a babuana grant must, I think, 
be at the least assumed, and it may be 
added that {see no reason to doubt that 
baburna grants are, in that respect, and 
it may be in others, controlled by custom, 
the custom or customs consisting in impli- 
cations (proved to be such) of the term 
babuana. The controversy, therefore, turns 
on the extent of the custom and the cha- 
racter of its incidents with reference to the 
evidence adduced inthe case, and the real 
issue is whether the particular incident con- 
tended for by the plaintiff is established by 
that evidence. 

I assumed above that the property devolved 
upon the two brothers in the usual course 
and not under the so-called will of their 
father. It was agreed at the Bar on behalf 
of the appellant that that docnment was 
nothing more or less than a will and that 
Ekradeswar elected to take his share of the 
property notin the ordinary course of de- 
scent but under the will. In the view 
I take of the case, if is unnecessary to 
deal with these arguments. I may add, 
however, as to the former argument that 
like the sanad ofa dying Maharaja the 
the document in question may be regarded 
as being partly of a testamentary character 
and partly in the nature ofa dying mani- 
festo, expressive of the maker’s mere wishes 
or declaratory of the state of things, which 
will arise upon his death. If that is so 
the document would have apart from the 
question of election no material bearing 
upon the case in this connection Tara 
- Ohand v. Reb Ram (20). As to theargu- 
ment founded on the doctrine of election, 
that aspect of the matter does not appear 
to have been presented to the lower 
Court, and in any case, as E have said, the 
subject need not be pursued. 

Before turning to the evidence, I should 
like to say that the case of the widow 
must be considered as quite distinct from 
the case of daughters and danghter’s sons. 
Reference may be made in regard to this 
point to paragraph 561 of Mayne’s Hindu 
Law and to page 462 of Golap Chandra 
Shastri’s Hindu Law, Edition of 1906, where 
the learned author says: “The Patra Pau- 

(20) 8 Mad. H. O. R. 60 at p. 55, 
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tradih grants in Chota Nagpur appear to 
have orginated in maintenance grants to junior 
members; they are enjoyed by the grantees 
and their male descendants in the male line 
and their widows. They do not pass by 
inheritance to daughters or to any heir belong- 
ing to a different Gotra or family.” Thakoor 
Jeetnath Sahee Deo v. Lokenath Sahee Deo (21). 
It is clear that considerations applicable to 
the widow need not be identical with those 
applicable to the daughter and her sons, 
and that the scope of the custom may well 
be sufficient to exclude the latter withont 
being sufficient to exclude the former. 

The distinction adverted to in the forego- 
ing paragraph was neglected by the learned 
Subordinate Judge and his reasoning is 
largely vitiated thereby. He has treated 
instances of the exclusion of daughters and 
daughter’s sons as though they proved the 
‘plaintiff’s case and he appears also to have 
attached a disproportionate weight to instances 
in which babuana property has reverted to 
the Raj over the head of a widow be- 
cause there was a total failure of male heirs. 
Instances of these kinds are of very little 
Gf any) assistance to the plaintiff. The 
custom to the extent to which thoy go 
may be taken for granted for the purposes 
of this case. 

As regards the evidence, the plaintiff pro- 
duced a variety of documents to all of 
which I do not propose to refer. I may 
mention however, five copies of old sanads 
Exbts. 20 (a), 20 (b), 20 (e), 20 (d), and 
20 (e). The original sanads, I understand, 
are in existence in the archives of the family 
and there was some discussion whether these 
uncertified copies were admissible in evidence 
and whether the provisions of section 90 of 
the Indian Evidence Act, were in the cir- 
cumstances applicable. If the copies are 
admissible at all they are admissible as 
secondary evidence of the contents of the 
originals. The plaintiff made at any rate 
some attempts to obtain the originals and the 
learned Sub-Judge seems to have thought that 
the admission of secondary evidence was 
Moreover, 
if the originals are in existence, it was 
open to the defendant to call for them if 
she doubted the accuracy of the copies 
produced by the plaintiff. In substance; 
therefore, there appears to me to be little 

(21) 19 W. R. 239. 
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force in the objection taken to these copies: 
and I think that it is unnecessary to con- 
sider the legal point which arises as to the 
applicability of the presumptions” allowed 
by section 90 of the Evidence Act: because 
in my opinion even if the copies are ad- 
mitted as true copies of genuine originals 
they do not materially assist the plaintiff. 
The grants evidenced by the sanads are 
babuana grants or grants made to a babu 
‘and are described as auras putra pourtadi 
by which I understand that the grants pur- 
port to be limited to the grantee and his 
male descendants in the male line. It has 
already been taken for granted that all 
babuana grants purport to be so limited. 
There is one sunad, however, and that not 
the earliest, a sanad of the year 1739 in 
which the description is coupled with an ex- 
planation according to which widows would 
not be necessarily excluded from inherit- 
ing. The sanad appears to define the term 
auras putra poutradt as excluding female 
children eand daughter's sons” but does not 
montion widows. In my opinion, therefore, 
these sanads from assisting the plaintiff 
rather tell against him. 


The old letters of which Exhibits 21 (a) 
and 21 (b) are copies appear to refer to cases 
in which the original grantees of babuana 
grants died, without leaving male issue. 


Then as to the case of Ghanalata, I 
entirely agree with my learned brother 
that the result of the evidence is to show 
clearly that she did in fact succeed to the 
property of her deceased husband in pre- 
ference to her husband’s brothers, from whom 
her husband had separated, the property 
having been at one time part of a babuana 
grant. The case, the details of which I 
need not repeat, is clearly in favour of the 
defendant. It is in her favour both as 
showing the partibility of babuana property 
‘(see the evidence of the present Maharaja 
in this suit in his cross-examination) and 
as showing the widow’s right to succeed 
her husband in circumstances such as we 
have here. 

For the respondent some reference was made 
to the cases of Bhabalata and Kalapati. 
I am not satisfied that the evidence shows 
that those cases are in point. Bhabalata’s 
case is mentioned in the deposition of 
Chaiimath Jha plaintiff’s karpardas. We have, 
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I think, his word for it that her husband 
Bhabani at the date of his death was se- 
parate from his brother. That lady is 
alive. She has not been examined either 
in Court or on Commission. Similarly in 
regard to Kalapati’s case the witness 
Yulapat Singh says:—  Kalapat Singh 
died more than 20 years ago. His widow 
is still living and gets maintenance. This 
Maintenance was fixed just after his death. 
There was no registered document about 
the matter I believe. She is living sc- 
parately in the same compound with her 
husband’s brother. She does not mess jointly 
with them.” But further qnestioned as to 
when Kalapati began to live in separate mess 
from her husband's brothers, he answers: “just 
after the death of her husband, that 15 
after a few days.” Thislady also is alive 
and was not examined. The witness Kala- 
pati who speaks about her says that the 
present case is without precedent. He docs 
not know where the property ought to go 
in a case like the present because “in the 
absence of any precedents” “ib is a purely 
legal question.” The distinction he attempts 
to draw between a partition between two 
or more brothers declared and decreed by 
the Courts and a partition otherwise effected 
appears to be meaningless. 

Then the plaintiff relied upon statements 
made by late Maharaja Si Lachmeswar 
Singh on the 14th March 1897 in the 
course of his deposition in the Bittiah 
Raj case [Ram Nandan Singh v. Janki Kocer 
(6)] a case which I may observe in passing 
in its general aspect both as regards 
the conclusion arrived at and the reason- 
ing upon which the conclusion is vested, 
is’ in favour of the defendant (see the judg- 
ment of the High Court at pp. 840 to 842 and 
the judgment of the Privy Council at pp. 852, 
853). In my opinion the Maharaja’s depo- 
sition was not admissible in evidence in 
the present case under the terms of section 
13 of the Evidence Act. But apart from that 
objection its weight as evidence is incon- 
siderable because the mind of the Maha- 
raja was not directed to the precise state 
of things which arises here and the words 
used appear to exclude that state of things 
from their scope. What he was think- 
ing of was the possibility of women succeed- 
ing to an inpartible Raj. No doubt he said” 
“A widow would not succeed to a babuana 
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grant in my family.” But he adds in the 
same breath. “There has never been any 
pirtition or separation in my family since 
we acquired the Raj so far as I know.” 
It is sought to confine this last statement to 
the Raj itself. But the words are general 
in their character and the deposition must, 
if admitted at all, be read as a whole. 

Then there sre two depositions of the 
present Maharaja, his deposition ia the pre- 
sent suit and his deposition in a previous 
case, the date of the lust being the 28th 
August 1892. On the latter date he was 
asked the following question. “Have the 
widows and the daughters any right to the 
properties granted by way of maintenance 
to the Babus from the Raj-Reasut of Dar- 
bhanga P” His answer was: “ In the family 
ofthe Raj Reasutof Durbhanga the widow and 
daughter of the deceased do not inherit 
from the deceased” That statement was 
made before the Maharaja succeeded to the 
Raj and of the Ghanalata’s death and must 
be considered with reference to all that 
had occurred in Ghanalate’s case. Moreover, 
. the Maharaja’s views appear to have since 
undergone a change. In the present suit, 
his attention being drawn to the statement 
I have just quoted, he said :—“ I have no 
recollection of what I said but acted, as 
T have already said, on the information given 
to me by my brother.” Shortly afterwards he 
says :— I know of no litigation between a 
brother and a widow of a deceased brother.” 
He had said before: “I know of no case 
in which there was a separated brother and a 
widow left by a Babu” and—“ I believe that 
the present case is the only instance in whicha 
Babu has died leaving his separated brother 
and his widow.” In fact the impression left on 
the mind by the oral evidence in this case 
can only be thatthe point which arises is 
(apart, I suppose from Ghanalata’s case) 
one of first impression. 

The learned Subordinate Judge has attach- 
ed some importance to the plaint (Ex. 1) 
filed on bebalf of the Maharaja in suit 
No. 30 of 1899 before one of the Subordi- 
nate Judges at Mozafferpore. It may be 
observed that the plaint was not signed 
by the Maharaja himself, but by his attorney, 
‘Chunder ‘Sekhar Bose, and that the Raj 
“was pecuviarily interested in the result of 
the suit. As regards the position which 
had been held by Ghanalata, there is an 


INDIAN OASES. 


JANESWARI BABUASIN V. EKRADESWAR SINGH. ` 


[1909 


admission in paragraph 8 favourable to the 
case for the present defendant and the case 
ended in a compromise (Hx. 2) which, in my 
opinion, for reasona already indicated by my 
learned brother, proves nothing. 

The petition filed on behalf of the Maha- 
raja in another suit on the 18th May 1906, 
is also referred to by the Subordinate Judge. 
That again is not signed by the Maharaja 
but by his Assistant Manager Mr. Lloyd. A 
statement in such a petition may represent 
opinion, perhaps hastily framed, at the time 
it was made. But in the present case we have 
the evidence of the Muharaja himself and itis 
not necessary to go further for his views. 

Asto the deposition of the late Babu Loke 
Nath Misser (dated 5th September 1892 
Ex. 24) in a previous case, it must be 
considered along with the Maharaja’s de- 
position of 28th August 1892. Tt is open 
to the observation already made as to the 
latter, namely that it must be considered 
with reference to all that had taken place in 
Ghanalate’s case. 

The evidence of Babu Preo Nath Banerjee 
a witness for the defendant which the Sub- 
ordinate Judge says supports the case for the 
plaintiff, appears to me to be of a purely 
negative charactor. He does not appear to 
have heard of Ghanalata’s case, but he says 
he had never come across any instance of a 
widow succeeding to babuana property. 

In my opinion, the plaintiff has entirely 
failed to prove any custom entitling him to 
succeed to the babuana property left by his 
deceased brother. 

The property in dispute known as sohag 
(a grant made to the wife of a Babu at the 
time of marriage) is similar in its nature 
and incidents to babuana property and is 
governed by similar considerations. If the 
widow is entitled to the babuana and sohag 
properties there can be no question as to 
her title to acquisition made by her hus- 
band out of the income of those properties. 

In the result I concur with my learned 
brother in the order which he proposes to 
make in these appeals. 

Appeal allowed. 
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(Not reported yet elaowhere.) 
MADRAS HIGH COURT. 
Seconp Orvik Arrear No. 1569 or 1907. 
March 12, 1909. 

Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Abdur Rahim. 

C. VENKATACHARI— APPELLANT 
versus 
0. RANGASWAMI TYENGAR— 


RESPONDENT. 

Registration Act (III of 1877), 8. 17—Document re- 
lating to 1mmovable property but not conferring any 
righte—Admissibility tn evidence. 

In a suit to enforce the acceptance of a pattah 
the defendant pleaded ster alia that the plaintiff's 
father had exeonted in his favour a documont 
(Ex. III), whereby, ın consideration of sorvices ren- 
dered by the defendant as his vakil, ho had agreed 
to give defendant a rent-free pittah : 

Held, that the document (Ex. III), though un- 
registered, was admissible to prove the niture of 
the defendant’s possession for a number of years. 

Kurr Veeraredds v. Kurri Bapireddi, 29 M. 336; 
16 M. L, J. 395; 1 M. L. T. 158, referred to. 


Second appeal against the decree of the 
District Court of Salem on A. S. No. 23 
of 1906, Presented. against the -decision of 
the Court of the Head Assistant Collector 
of the Timpatur Divisionin Summary Suit 
No. 51 of 1905. 

Mr. K.N. Atyah, for the Appellant. 

Mr. VY. O. Seshachariar, for the Respondent. 

Judgment.—wWe are of opinion that 
the agreement Exhibit III is admissible for 
the purpose of showing the nature of the 
defendant’s possession and the findings are 
that the defendant has held the land rent- 
free since the date of the agreement. On the 
authority of Kurri Veerareddt v. Kurri Bapi- 
reddi (1),.it may be that notwithstanding 
Exhibit ITI the plaintiff is entitled to eject 
the defendant, but, in our opinion, he is not 
entitled to enforce on him the acceptance of 
a pattah. 

We must set aside the decree of the 
District Judge and restore that of the Court 
of first instance with costs here and in the 
lower appellate Court. 


Order set aside. 
(1) 29 M. 386; 16 AI. L, J. 805; 1 AL L. T. 158 
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RAM DOYAL DAS V. KAMALA PRIYA DEBYA. 


(Not reported yet olsewhere.) 
CALCUTTA HIGH COURT. 
Second Oivi APPrALS Nos, 2514, 2671 to 
2676 or 1903. 

March 13, 1905. 

Present :—My. Justice Ghose. 
RAM DOYAL DAS—Dersnpant— 
APPELLANT 
VETEUS 
KAMALA PRIYA DEBYA—Puaixtiry— 
RESPONDENT. 

Bengal Tenancy Act (VII of 1885), » 29— Leni, 
portion of, held in abeyance by grave of tandlord— 
Hajut—Agreement tw pay the portion—No enhanco- 
ment, 

Where in ao gqabuiiat ıt was stated that tho 
annual rent was a certain sum Dnt the landlord 
agreed on account of the straitenod circumstances of 
the ratyatto hold a portion of it in abeyance 
(Aajut) and to receive the balance at which rato 
the rent of the holding was realised for a number 
of years, and subsequently the tenant exccntod a 
second, gabuliat by which he agreed to pay, ont 
of tho amount kept in aboyance, a certain 
sum in addition to what he had been paying 
before 

Held, that tho second agreement was not in viola- 
tion of the provisions of section 29 of tho Bengal 
Tenancy Act, oven if the increase exceeded by 
more than two annas in the rupee, the amount 
which the tenant had been paying before; for 
this was no enhancement of the rent of tho 
“holding within the meaning of the section ; and 
that the jama of the holding was what was law- 
fully agreed to and stated in the gabuliat, and if 
the parties agreed thata portion of it should ho 
held in abeyance for atime, it would not bo 
to enter into a subsequent 
agreoment that either the whole of the amount that 
was kept in abeyance or œ portion thereof should be 
paid by the one to the other. 

Appeal from the decrees of the District 
Judge of Rungpur. dated August 20, 1903, 
reversing those of the First Munsif of Nil- 
phamari, dated April 3, 1903. 

Babu Tara Kishore Ohowdhury for Babu 
Kissrot Dal Sarkar and Babu Debendranath 
Bagchi, for the Appellant. 

Babu Promotho Nath Sen, 
spondent. 

Judgment.—tThis appeal arises out 
of a suit for recovery of rent for the year 1308 
B. S. It appears, upon the judgments of both 
the Courts below, that in the year 1281 B. 5. 
corresponding to 1874 the defendant executed 
a gabuliatin favour of the plaintiff in which 
the jama ofthe holding in his occupation was 
stated to be Rs. 25-9-9 but that, on account of 
the straitened circumstances of the defendant, 
the landlord agreed to hold in abeyance (hajut) 
a portion of the jama, namely, Rs, 11-15-6, and 
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to receive Rs. 13-10-3. Between the years 
1281 and 1306, the defendant paid rent at 
the rate of Rs. 18-10-3. In the year 1807, he 
executed another gabulsat in favour of the 
plaintiff in which the jama. of his holding was 
again mentioned to be Rs. 25-9-9, and ıt was 
stated that, “his condition in life having im- 
proved be agreed to pay out of the amount 
that was being heldin abeyance Rs. 3-6-6 in 
addition to Rs. 13-10-38 Upon the findings 
arrived at by both the Courts below the de- 
fendant actually paid for the year 1307 the 
jama so agreed to be paid, namely, Rs. 17-0-9. 
And the plaintiff in this case seeks to recover 
rent for the year 1308 at the rate of 
Rs. 17-0-9. 

The Court of first instance held that the 
agreement executed by the defendant in the 
year 1307 to pay an additional amount of 
Rs. 3-6-6 was in violation of the provisions of 
section 29 of the Bengal Tenancy Act, and that, 
therefore, the plaintiff was not entitled to 
recover the same. 

The District Judge on appeal, has, however, 
come to a different conclusion. He has held 
that the jama of the holding must be taken 
upon the gabuliat of the year 1281, and that 
of the year 1807 to be Rs. 25-9-9, and that 
Rs. 11-15-6 having been only kept in abey- 
ance (hajut) for the time being, it was quite 
lawful for the defendant to agreein the year 
1307, to pay, out of the amount so keptin 
abeyance, Rs. 3-6-6 and that this was not in 
violation of the provisions of section 29 of the 
Bengal Tenancy Act. He has, accordingly, 
given the plaintiff a decree at the rate claimed 
by him. Againstthis judgment the defendant 
has appealed. 

The learned Vakil for the defendant appel- 
lant has urged the same point before me that 
was taken by the Munsif in answer to the 
plaintiff's claim for the additional amount 
of Rs. 3-6-6. I am, however, of opinion that 


the view expressed by the learned Judge of 


the Court below is right. It will be observed 
that the gabuliat of the year 1281 was ex- 
ecuted long before the Bengal Tenancy Act 
was passed, and we should take it as stated 
in that gabuliat, that the jama of the holding 
was lawfully agreed tobe Rs. 25-9-9, and if 
the parties agreed that a portion of the jama 


‘should be held in abeyance for atime, it 


would not be unlawful for them to enter into 
a subsequent agreement that either the whole 
of the amount that was kept in abeyance or a 
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portion thereof should be paid by the one 
to the other. In this view of the matter, I am 
of opinion that the agreement was not in 
violation of the provisions of section 29 of the 
Bengal Tenancy Act for this was no enhance- 
ment, of the rent of the holding within the 
meaning of the section. I may here refer to 
the provisions of section 27 of the Act, which 
says that the rent for the time being pay- 
able by an occupancy ratyat shall be presumed 
to be fair and equitable until the contrary 
is. proved. Upon the findings of the Courts 
below the rent for the time being payable by 
the defendantis Rs. 17-0-9, and prima facie 
the plaintiff is entitled to claim that rent 
unless it be that in law he cannot recover 
it. If the terms of section 29 of the Act as I 
understand them, did not prohibit the 
parties to enter intoan agreement such as it 
was entered into inthe year 1307, there is no 
reason why the plaintiff should not be entitled 
to recover the rent payable on account 
of the holding which I take to be Rs. 17-0-9. 

I should here state that the app®llant did 
not take the trouble of bringing up before 
this Court the gabulatt of the year 1881 ; 


and I have, therefore, taken, the facts as I. 


found them upon the judgments of the 
Couris below, and upon the terms of the 
gabuliaét of the year 1307. 

The result is that this appeal is dismissed 
with costs. 

Nos. 2671 to 2674 :— 

It is conceded on both sides that the judg- 
ment that 1 have just delivered will equally 
apply to these appeals. They are accordingly 
dismissed with costs. 

Appeals dismtssed. 





(s. c. 180. W. N. 805; 6 M. L. T. 73.) 


CALCUTTA HIGH COURT. 
ORIGINAL Civiu Sum No. 336 or 1908. 
July 6, 1909. 

Present :—Mr. Justice Fletcher. 

Lala LAJPAT RAI—Pramrivg 

2 versus 
Tae ENGLISHMAN” Lrp., AND OTHERS 
— DEFENDANTS. 

Libel—Defamation in nopan Ie ania nat 
proceeding with plea of justyication—Facts untiue in 
liw—Members of Parliament—Privilege—Accurate re~ 
port of proceedinqs—Statement of facts- drawn from 
‘ Hansard "—Public acts of Public man subject of fair 
comment—Afis-statement of fact not allowable—Impu- 
tation of offence not fair comment—Words per ae libele 
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tous— Presumption of damages ~Considerations in as- 
sessing damages—Infererce tu le diawn by terms uf 
Regulation ILL of 1818—Depoitation doe» not affect 
character of person —Pleadings—. TV! itten statement — 
Amendment—Flea of priileje at commencement of 
tial not allowed. 

Whore tho defendant in a suit for damages for 
defamation does not proceed with his plea of 
justification, the facts alleged by him,so far as they re- 
late tothe plaintiff, are presumed in law to bo untrue 
_ Tho statements made by members in the Par- 
liament are absolutely privileged, go also is a fair 
aud accurate report of the proceedings even though 
defamatory, bab this privilege is limited to report 
of tho proceedings. 

Wason v. Walter, L. R, 4 Q. B. 73; 33 L. J. Q. B. 
34, followed. 

Tt would be a very wide oxtonsion of blus pri- 
vilege to hold it to covor any independent state- 
ment of facts drawn from “ Hansard” or any other 
report of the proceedings in Parliament. 

Thore isno doubt that the pablo acts of a publio 
man may lawfully be made the subject of fair com- 
ment not only by the prass but by all members cf 
the public. But it 1s one thing to commont upon tho 
acknowledged or proved acts of a public man and 
quite another to assert that he has been guilty of 
particular acts of misconduct. 

Davis v. Shepstxe, (1886) 11 App. Cas. 187 (at 
p. 190), followed. 

Popham v. Pickburn,7 H. and N 891, at p. 898, 
referred to. 

Comment, in order to be fair, must be bascd 
upon facts; and if the defendant makes a 
mus-statement of any of the facts upon which he 
comments, it at once negatives the possiblity of 
the comment being fair. 

Peter Walker § Son v. Hodgson, (1909) 1 K. B. 239; 
Hunt v. Bar Newspaper Co. Id, (1908) 2 K 
B. 309 at p. 820; 77 L. J. K. B. 732; 98 L. T. 629; 24 
T. L. R. 452and Thomasy Biadbury, Agnew § Co. 
L4., (1908), 2 K. B 627 at p. 638, 75 L.J.K B. 726; 95 
L, T. 23; 24 W. R. 608; 22 T. L R. 656, followed. 

The imputation to a person of the commission 
of a Oriminal offence does not fall within the range 
of fair comment, 

Barrow v. Hem Ohunder Lahr, 35 O. 495; 12 0. W. 
N. 490, followed. 

Where the words used concerning the plaintiff 
in a libel case are of a particularly serious naturo 
and are libellous per se, the general damages are 
presumed to bo the natural or probable conscquences 
of the words used and need not be proved by evndenco. 

The fact that the libel was published in anows- 
paper, is an important consideration ın assessing 
the damages. 

Da Crespigny v. Wellesley, 5 Bing. 392 at p. 402 ; 
30 B. B. 655 (1829); 2 M. and P. 696. 

In assessing damages the whole conduct of 
the defendant, from the time of the libol down to 
the tume of judgment, should be looked into and 
evidence may be given as to antecedent Jibels on 
tho plaintiff to show with what mind the words 
were published, 

Praed v. Graham, (1889) 24 Q. B. D. 63 (nt p 55), 
59 L. J. Q. B. 230; 33 W. R. 103, followed. 

The refusal or neglect on the part of the de- 
fendant to answer the plaintifi’s letter demanding 
an apology followed by the defendant placing on 
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the record a plea of justification “which was not 
withdrawn until after tho trial was commenced, must 
go to increase the damages. And the fact that 
no expression of regret for the languago has oven 
now been mado by the defendant ought also io 
be taken into consideiation. Nor must the con- 
duct of the defendant in publishing the libel, with- 
out making any enquiry as to what source the 
writer obtained his alleged facts from, be neglected. 

Two different inferences are, by the terms of 
Regulation III of 1818, capable of being drawn from 
the fact that a man was deported—one, that ho 
had been deported for the commismon of a On- 
minal offence, and tho other that he had boen 
deported in order to maintain the tranquility of 
tho country, and the Court 18 not at liberty to 
presume that a particular person wasdeported for 
the comission of n Cmminal offence. 

Tho framers of tho Regulation never intended 
that the fact of a person having been deported 
should b: admitted in a Court of law as evidenco 
affecting the Character of the person deported. 

Therefore, the fact that the plaintif was dce- 
ported should not be taken into consideration as n 
ground for mitigation of damages for Lbcl 

The dofendant in a sub for damages for libel 
stated that ho did not mtend to proceed with 
the plea of justification, but apphed at the com- 
mencement of the tral for leave to amond tho 
written statemont by sottimg up a plea of pri- 
vilege . 

Heid, that the application should be refused ay’ 
it would be unfair to the plamtiff to allow tho 
defendant to raise a new defence of which the 
plaintiff had no notice, after the trial had com- 
menced, and it was not shown in what manner 
the defendant could claim privilege and the pleu 
was considered to be purely an afterthought. 


Suit for damages for publication of a libel 
against the plaintiff in the Englishman 
newspaper. 

Messrs. A. Ohaudhurt, B. Ohactravarit, S. 
R. Das, B. O. Mitter, S. M. Bose and B.K. 
Lahiri, for the Plaintiff. . 

Messra. Norton and Bagram, for the De- 
fendants. 

Judgment.—this is a suit by the 
plaintiff to recover against the defendants (who 
are the proprietors, the editors and the printer 
and publisher of a daily newspaper called 
the Englishman, published in Calcutta) 
damages for an alleged libel on the plaintiff 
published in the Englishman onthe 10th 
September 1907. 

The plaintiff is a pleader practising in 
the Chief Court of the Punjab at Lahore, 
where he appears to enjoy a considerable 
professional reputation. The plaintiff has also 
identified himself with various religions and 
charitable movements. In politics also the 
plaintiff has taken an active part, and for 
some years he has been one of the foremost 
members of the Indian National Congress, 
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The plaintiff's position in the Punjab may 
be from the evidence described as that of 
& man of considerable importance and 
influence. 

In the next place, it will be convenient 
to gives brief account as appearing from 
the evidence of the material facts preceding 
the publication of the alleged libel. 

In the year 1907, there was pending before 
the Punjab Legislative Council a Bill called 
the Canal Colonisation Bill. The provisions of 
this Bill had, rightly or wrongly, given rise to 
very considerable resentment amongst certain 
classes of the people of the Punjab. It 
was said on behalf of the opponents of the 
Bill that the Bill proposed to alter the 
provisions of the agreements which had been 
entered into by the Government and that 
such alterations were detrimental to the 
interests of the colonists. Amongst the 
colonists were some or perhaps a considerable 
number of military pensioners and it is also 
in evidence that a large proportion of the 
sepoys in the Punjab are drawn from persons 
engaged on the land. 

An agitation against the Bill was set on foot, 
and the plaintiff interested himself in the 
opposition to the Bill. There was at this 
time in the Punjab one Ajit Singh, who was 
also taking a leading part in the opposition 
to the Bill. He has been described in certain 
articles in the Hnglishman as the “lieutenant” 
of the plaintiff. 

The plaintiff has denied on oath that he 
was in any way associated with Ajit Singh 
and his statement being uncontradicted must, 
at any rate for the purpose of this case, be 
accepted. The plaintiff, however, admits 
being acquainted with Ajit whom he knew 
through his brother Kissen Singh and the 
manner in which he made Ajit’s acquaint- 
ance was by reason of Kissen being the 
manager of an orphanage, with which the 
plaintiff was identified. 

There was at Lahore an Association of 
semindars and the plaintiff, in March 1907, 
was approached by a Mahomedan gentleman 
who was the Secretary of this Association 
with a view to the plaintiff attending a meet- 
ing proposod to be held at Layallpur on 27th 
of March 1907, to protest against the Bill. 
The plaintiff was at first unwilling to accede 
to the request that he shonld attend this 
meeting as he had recently suffered a severe 
domestic bereavement by the death of his 
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son-in-law and also on the ground that his 
own health was not good. The Secretary, 
however, prevailed upon the plaintiff to 
agree to attend the meeting and accordingly a 
meeting of the Association was summoned 
to appoint a deputation to be present at the 
meeting. Whether the plaintiff formed 
one of the deputation or whether the depu- 
tation was appointed to accompany the 
plaintiff to the meeting, the plaintiff is unable 
to recollect. 

On the 27th of March, the plaintiff and 
the members of the deputation proceeded 
to Layalipnr to attend the meeting. On their 
arrival at the place of the meeing at about 11 
o’cleck, they found Ajit Singh addressing 
a large crowd. The plaintiff says, one of the 
members of the deputation made a protest 
to Ajit Singh as to his addressing the meeting 
before it had been properly opened. The 
meeting was then opened. The plaintiff 
says, he was not an  office-bearer at the 
meeting and, therefore, had no righé to deter- 
mine who should address the meeting. The 
plaintiff addressed the meeting twice and 
had a hand in settling the address which was 
forwarded from the meeting to His Excel- 
lency the Viceroy, protesting against the 
provisions of the Bill. Ajit Singh also ad- 
dressed the meeting. The plaintiff says, Ajit 
used “strong words,” both against the Bill 
and the Government, but he does not think 
he was guilty of uttering seditious language. 
The plaintiff says, he is not aware that any 
soldier was present at the meeting but 
admits that military pensioners were 
present. The plaintiff’s evidence is that this 
was the only meeting at which he appeared 
on the same platform as Ajit Singh. As to 
the meetings at Rawalpindi and Ferozepore, 
which have been referred to during the 
progress of this case and were also referred 
to in the proceedings in Parliament, the 
plaintiff says, as to the meeting at Rawalpindi, 
he knew nothing about the meeting until 
sometime after it had been held, and as to 
the meeting at Ferozepore, the plaintiff says 
he does not know even now whether this 
meetting was ever in fact held. 

On the 9th of May 1907 the Gover- 
nor-General in Council acting under the pro- 
visions of Regulation III of 1818 (as extended 
to the Punjab by Act IV of 1872) deported 
the plaintiff and Ajit Singh and confined 
he plaintiff in the Mandalay jail. 
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There can be little doubt that at the 
time of the deportation of the plaintiff there 


was considerable political unrest in the 
Punjab. 
In passing, I may state that the Canal 


Colonisation Bill, after passing through the 
Punjab Legislative Oouncil, was vetoed by 
the Governor-General in Council. Almost 
immediately following the deportation of the 
plaintiff, questions were put in the House of 
Commons with reference thereto. The an- 
swers of the Secretary of State to such 
questions and his speech to the House on the 
occasion of the debate on the Indian Budget 
have formed the sole evidence which the 
defendants have relied upon inthis suit. 

Sometime prior to the 10th of September 
1907, but on what exact date I have not been 
informed, the Secretary of State made a 
statement in Parliament which has been 
called “a half promise for the release of 
Lajpat Rai.” In the issue of the Englishman 
of the 10th of September 1907, appeared the 
libel complained of. 

The alleged libel formsa portion of an 
article numbered X which is one of a series 
of articles purporting to come from a 
correspondent “in the Punjab Hills” and is 
in the following terms :— 

“Tt is about time now that the true facts 
as to the deportation of Lala Lajpt Rai were 
given out. Last year the native officers 
of several of the native regiments in 
the Punjab confidentially reported to 
their Commanding Officers that persistent 
efforts wera being made to tamper with 
the loyalty of the sepoys. Indue course, 
the Commanding Officers reported this to 
the higher Military authorities. At the 
beginning of this year, the native officers 
of almost every native regiment report- 
ed to their Commanding Officers that 
the provisions of the Canal Colonies Bill were 
being used most effectively by the agita- 
tors to inflame the sepoys against the 
Government, and in this connection the names 
of Lajpat Rai and Ajit Singh were given as 
the principal agitators. It must be remem- 
bered that the Canal Colonists are mostly old 
soldiers, therefore, in close touch with the 
sepoys. The native officers further urged 
thet unless the provisions of the Canal 
Colonies Legislation were vetoed, they could 
not answer for the loyalty of the native army 
in the Punjab, The Commanding Officers 
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confidentially told Lord Kitchener that unless 
the Canal Colony Legislation was vetoed, and 
Lala Lajpat Rai and Ajit Singh arrested, 
they could not answer for the loyalty of the 
Native Army in the Punjab. Lord Kitchencr 
lost no time in seeing Lord Minto, and the 
latter at once telegraphed to the Civil anthor- 
ities in the Punjab for corroboration of these 
alarmist reports. The Civilauthorities at Lahoro 
were already in a panic as to the occurrences 
at Layallpur and promptly confirmed all Lord 
Kitchener's statements, but they demurred 
to the vetoing of the Canal Colonies Legis- 
lation, and said the deportation of Lajpat Rai 
and Ajit Singh would be sufficient. Lord Minto 
was inclined tœside with the Civil authorities 
in the Punjab but Lord Kitchener put his 
foot down and said that if the Canal Colony 
Legislation was not vetoed and Lajpat Rai and 
Ajit Singh deported, he would resign as a pro- 
test. As neither Lord Minto nor Mr. Morley 
dared allow Lord Kitchener to resign, the Canal 
Colonies Legislation was promptly vetoed, and 
Lajpat Rai and Ajit Singh deported. [ 
assert the truth of these statements in spite 
of any official denials. A long residence in 
India has tanght me that between an official 
denial and a terminological inexactitnde 
there is a distinction without any real differ- 
ence. Anyway these statements explain tho 
silence of Mr. Morley about Lajpat Rai under 
the daily heckling he has endured in Parlia- 
ment for months past. My only reason for 
now publishing these statements is the half 
promise given by Mr. Morley in Parliament 
for the release of Lajpat Rai. That Lajpat 
Rai has been guilty of tampering with the 
loyalty of the Punjab sepoy, there can be no 
possibility of doubt, and, therefore, his release 
for years to come would only be a dangerous 
act of criminal folly. The very virtues of 
Lajpat Rai only make him more dangerous; 
and it is oaly the half-religions, half-political 
fanatics of this half-sane, half-mad brand 
that ave always the most dangerous conspira- 
tors.” 

On the 17th of November 1907, the 
plaintiff was released by order of tho 
Governor-General in Council, andon the 6th 
of February 1908, the attorneys for the 
plaintiff wrote to the defendants demanding 
an apology for the statement mertioned 
above and compensation for the injury done 
to the paintiff. To this letter none of the 
defendants sent any reply. Accordingly, on 
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the 24th of April 1908, the plaintiff institut- 
ed the present suit claiming Rs. 50,000 as 
damages. The defendants filed their written 
statements on the 6th of June. By such 
written statements, the defendants pleaded 
(a) that the statement complained of, in so 
far as it consists of allegations of fact, was 
tine in substance and in fact and was publish- 
el inthe belief that such statements were 
true;and (b) in so far as the statement 
consists of expression of opinion, the same was 
a fair comment made in good faith without 
mẸlıce, on, a matter of public interest and 
importance. Almost immediately after the 
leading counsel for the plaintiff had opened 
his case,’ Mr. Norton, the leading counsel 
for the defendants, stated.that he did not 
intend to proceed with the plea of justification, 
but applied for leave to amend the written 
statement by setting up a plea of pri- 
vilege. ` 

This application I refused on the following 
grounds: First, that it would be manifestly 
unfair to the plaintiff to allow the defendants 


after the trial had commenced to raise a new 


defence of which the plaintiff had not notice; 
secondly, it was not shown in what manner 
the defendants could claim privilege or that 
they had any greater right to comment on 
the actions of the plaintiff that any other of 
His Majesty’s subjects; and, thirdly, that I 
noticed that the written statements which 
were filed as long ago as the 6th of June 
1908, were settled by Mr. Norton in confer- 
ence and I considered that the proposed plea of 
privilege was purely an after-thonght which it 
was desired to raise when it was found by the 
defendants that the ples of justification would 
have to be abandoned. Now the case for the 
defendants has been put by Counsel in the 
following way : 

First, Mr. Norton has admitted that the 
article from its commencement down to and 
including the sentence “As neither Lord 
Minto nor Mr. Morley dared allow Lord 
Kitchener to resign, the Canal Colonies 
Legislation was promptly vetoed and Lajpat 
Rai and Ajit Singh deported,” isa statement 
of facts. But Mr. Norton says, notwith- 
standing the facb that he is not proceeding 
with his plea of justification and, therefore, 
these facts, so far as they relate to the 
plaintiff, are presumed in law to be untrue, 
yot, as the defendants drew their facts from 
a public document, they are tó be” held 
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excused and not liable to be responsible for 
the untrue facts stated in the article. The 
public document relied on is Hansard’s report 
of Parliamentary Debates published under 
the authority of the House of Commons. 
The argument on this branch of the case may 
shortly be summarised as follows: “True, we, 
the defendants, now admit that the state- 
ments of fact in onr article are untrue but 
we were misled by the statements made by 
the Secretary of State in Parliament and 
published “in “ Hansard ” from which source 
we drew our untrue statements, and, therefore, 
we ought to be excused.’ The 
of Mr. Norton's argument is on the remainder 
of the article. This portion of the article, he 
says, consists solely of comment and further 
that the comment is fair and bona fide on 
the facts set out in the previous portion of 
the article. 

I will now deal with the two branches of 
Mr. Norton’s argument. 

On the first branch of the case, it will be 
convenient to state the law as to firivilege as 
to statements made in Parliament. The 
statements made by Members in the House 
are absolutely privileged, and this privilege 
would, of course, apply to the statements and 
speeches made by the Secretary of State and 
other Members in the House of Commons 
with reference to the deportation of the 
plaintiff. Further, since the decision of 
Wason v. Walter (1), it has not been dunbted 
that a fair and accurate report of the proceed- 
ings is privileged even though defamatory, 
but this privilege is limited to report of the 
proceedings. It would be a very wide 
extension of this privilege to hold it to cover 
any independent statement of facts drawn 
from “Hansard” or any other report of the 
proceedings in Parliament. The proposition 
ig an alarming one—take, for instance, the 
case of any Member of the House, carried 
away by party feeling, making statements 
imputing dishonourable or discreditable 
conduct to a particular individual. Is it 
forsgoth to be said that every member of the 
public, by reason of the fact that the state- 
ment was made in Parliament and subse- 
quently published in “Hansard,” is entitled to 
impute to that individual that he has been 
in fact guilty of the dishonourable conduct 
that was impnted to him by some Member 
in Parliament P And, in the event of the 

(1) (1868) L. R. 4 Q. B. 78, 88 L. J. Q- B. 34. 
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person so defamed coming to Court for 
redress, is he to be met with a plea that 
the statement was made in Parliament and 
subsequently published in “Hansard.” and, 
therefore, notwithstanding that the defendant 
admits that the statement is untrue, that the 
plaintiff is to be deprived of this remedy 
and ruled out of Court solely on the ground 
thatthe statement is drawn from “Hansard ?” 
I have not been able to find any statement 
of the law that would in any way warrant 
such a proposition, and I am convinced that 
such is not the law. And yet, this is the sole 
defence to the first part of the article. It 
would be safficient for me, therefore to hold 
that the plea raised by the defendants as 
to the first portion of the article complained 
ofis bad inlaw. Having regard, however, 
to the course this trial has taken, I propose 
to examine briefly whether the statements 
in the first portion of the article could in 
fact have been drawn from the statements 
made in Parliament as reported in “Hansard.” 
Now, the defendants are met in limine with 
this diffculty—the writer opens with 
a statement—' It is about time now that 
the true facts as to the deportation of Lala 
Lajpat Rai were given out.” That statement 
is only susceptible of one meaning, namely, 
that the facts as theretofore given out were 
not the “time” facts and that the writer 
intended to divulge, from some source or other, 
the facts that he says are true. It is agreed 
that the only facts that had been “given ont” 
at that date were the statements made in 
Parliament which the writer implies are not 
the “true” facts. The defendants are, there- 
fore, in this difficulty—the writer says that 
the facts as given out in Parliament are not 
the true facts and that he is about to give to 
the public the true facts; notwithstanding 
this statement, the counsel for the defendants 
has argued that the writer drew his facts 
which he says are “true” from the facts 
which the writer implies are not true. .This 
of itself would be a serious difficulty against 
assenting to the argument that the statements 
in the article were drawn from the reports 
in “Hansard.” As considerable stress, how- 
ever, has been placed on this point by the 
coun3al for the defendants, I will examine 
priefly the statements in the article and 
compare them with the report in “Hansard.” 
Now, in the first place, did the Secretary of 
State give out in Parliament in detail the 
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circumstances under which the Government 
of India thought fit to deport the plaintifi? 
Look at the report in “Hansard” of the 
proceedings in the House on the 18th of Juno 
and read the answer to a question by Mr. 
O’Grady. “I have already said,’—answers 
the right honourable geutleman—’ almost 
too often in answer to my honourable friend 
and to one or two honourablo gentlemén below 
the gangway on this side, that it is entirely 
adverse to public interest to go into details as 
to the circumstances in which the Goverment 
of India with my full assent thought justified 
in the application of this law—the law of the 
land.” And yet, in face of this statement, it 
has been argued that the writer drew these 
minute details of the circumstances relating 
to the deportation from the statements of tho 
Secretary of State as reported in “Hansard.” 
But, says the counsel for the defendants, 
even if they cannot show that tho writer 
drew all his fects as to the circum- 
stances relating to the deportation of tho 
plaintiff from the reports in “Hansard,” yet 
he can show that the-writer drew from that 
source the fact that the plaintiff inflamed the 
sepoys against the Government, which, he 
says, is the only statement defamatory of tho 
plaintiff. But the passage relied upon by 
counsel does not support his argument. That 
passage is taken from the Secretary of 
State’s speech of the Indian Budget of which 
the report is as follows :— In this agitation, 
sk ts stated, special attention has been paid 
to the Sikhs who, as the House is aware, aro 
among the best soldiers in India and, in 
case of Layallpur, to the military pensioners.” 
The Secretary of State obviously carefully 
guarded himself from giving this statement 
out as a fact but only as a report, though, no 
doubt, report which he had no reason to 
question or doubt. This is the only statemont 
in “Hansard” to which counsel has boon 
able to call attention as to the tampering 
with the loyalty of the Sikhs. The statement 
in “Hansard” falls far short of a statement 
that in fact the plaintiff had tampered with 
the loyalty of the Sikhs. 

Now, if the article complained of is 
looked into, it will be seen that tho 
writer opens with a statement of what 
happened “last year,” úe. 1906, as to 
certain confidential reports passing between 
certain Military authorities and then the 
writer procoeds to give a close dotail of 
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what happened in 1907 as to reports from 
one Military authority to another until the 
reports reach the Commander-in-Chiof. Next 
comes a most minute description of the action 
of Lord Kitchener on receiving these reports 
and of the action of- His Excellency the 
Viceroy after an interview with Lord 
Kitchener, and the writer professes to be so 
fully acquainted with these details that, not 
only does he inform the public that His 
Excellency the Viceroy communicated with 
the Punjab Civil authorities, but he also 
gives the purport of the message for 
“corroboration” and the mode by which it was 
sent— telegraphed.” 

The article then gives the reply of the 
Punjab Government which the public are 
told was sent “promptly? and the state of 
mind of the Viceroy after receiving that 
reply, namely, that tho Viceroy “was inclined 
to side” with the Punjab Government. But 
this view of the case, says the writer, was 
not in accordance with Lord Kitchener’s views 
who “put his foot down” and said that unless 
the Canal Colony Legislation was ‘promptly’ 
vetoed and the plaintif and Ajit Singh 
deported, “he would resign as a protest.” 
Now, where in “Hansard” is there a single 
statement as to there being confidential reports 
between the various military authorities or 
as to the contents of those or as to the 
attitude of the Viceroy or Lord Kitchener? 
The next statement in the article is one 
of such an extraordinary nature that I will 
set it out in full :—“As neither Lord Minto 
nor Mr. Morley dared allow Lord Kitchener 
to resign, the Canal Colony Legislation was 
promptly vetoed and Lajpat Rai and Ajit 
Singh deported.” And yet the defendants say 
that the statements in this article wore drawn 
from the reports in “Hansard.” If the writer 
had before him “Hansard's” reports ag 
alleged by the defendants, he could not 
have failed to notice the following statement 
of the Secretary of State :—“ Nobody ap- 
preciates,” says Mr. Morley, “more than I 
do, the danger, the mischief and the iniquity 
of what is called “Reason of State.” Never- 
theless, in view of this statement, which 
the defendants say was before the writer, he 
` does not hesitate to charge His Majesty’s 
A principal adviser on Indian affairs with 
having concurred in an act which he 
knew to be “a danger, a miscLief and an 
iniquity” and only to be resorted to with a 
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sense of the gravest responsibility, solely 
because he “dared not allow Lord Kitchener 
to resign.” A more reckless statement than 
this, it is impossible to imagine, and unsup- 
ported as it is by a little of evidence, it is 
difficult to say whether it is more libellous 
on the Viceroy, Lord Morley or Lord Kitchener. 

But, says counsel for the defendants, even 
if this statement is untrue, it has nothing to 
do with the present case. With that view, I 
am wholly unable to agree. Tho statement 
establishes conclusively that the statements 
in the article were not drawn from “Hansard,” 
and also the recklessness of the statements 
made by the writer. 

It is only necessary before parting with the 
first branch of the case to call attention to 
the statement of the writer in which he 
asserts the truth of his statements in 
spite of “official denials” and calling attention 
to the fact that there was little, if any, differ- 
ence between an “official denial” and a 
“terminological inexactitude.” In „face of this 
statement, counsel for the defendants asked 
me to hold that the writer was not putting 
forward the statements in the article as true 
within his own knowledge, but only as being 
drawn from “Hansard’s” reports. I decline to 
do so, and must judge the writer by the 
language used. 

I accordingly find asa fact that the state- 
ments in this article were not drawn from 
statements of Parliamentary reports in 
“Hansard” and, secondly, even if they were, 
the statements are not a fair and accurate 
report of proceedings in Parliament so as 
to give to the defendants the protection they 
now claim for the same. 

The defendants having withdrawn the 
plea of justification, I must take it that the 
statements in the article are untrue. 

I now come to deal with the second branch 
of the case, namely, that the second portion 
of the article is a fair comment on a matter 
of public interest and importance. Before 
dealing with the facts on this portion of the 
case, it will be convenient to consider briefly 
what are the limits of the right of fair comment 
on matters of publio interest and importance. 
And in this respect, the first authority I 
would refer to isthe judgment of the Privy 
Council in the case in Daveis v. Shepstone (2), 
which was delivered by the late Lord Hershell, 
where he laid down the Jaw in the following 

(2) (1886) 11 App. Cas. 187 at p. 190, 
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terms :—‘There is no doubt that the public 
acts of a public man may lawfully be made 
the subject of fair comment or criticism not 
-only by the press but by all the members of 
the public. But the distinction cannot be 
too clearly borne in mind between comment 
or criticism and allegations of fact such as that 
disgracefulacts have been committed ordiscredit- 
able languge used. It is one thing to comment 
upon or criticise even with severity the 
acknowledged or proved acts of a public man 
and quite another to assert that he has been 
guilty of particular acts of misconduct.” 

In Popham v. Pickburn (8) it is said: (Wilde, 
B.)—“It was contended that this libel might 
be justified as a matter of public discussion 
ona matterof public interest. The answer 
is :— This is not a discussion or comment. It 
is a statement of a fact. To charge a man 
incorrectly with a disgraceful act is very 
different from commenting on a fact relating 
to him truly stated.” 

T will only refer to one other case, as it is 
the mos®rocent authority on this point. The 
case is that of Peter Walker and Son v. Hodgson 
(4), which was recently decided by the Oourt 
of Appeal in England. 

The Court in that case considered the various 
earlier authorities and Vaughan Williams, 
L. J., in course of his judgment, first lays 
down that the law is now well-settled that 
fair comment is not a breach of privileged 
occasion and then proceeds to quote with ap- 
proval the judgment of Lord Collins, then 
Master of the Rolls, in the case of Digby 
v. Financial New: (5), in the following terms 
—'Comment, in order to be fair, must be 
based upon the facts, and if a defendant 
cannot show that his comments contain no 
mis-statements of fact, he cannot prove a de- 
fence of fair comment. If the 
defendant makes a mis-statement of any of 
the facts upon which he comments, it at 
once negatives the possibility of the com- 
ment boing fair. It is, therefore, a neces- 
sary part of a plea of fair comment to 
show that there has been no mis-statement of 
facts in the statement of the materials upon 
which the comment was based.” And the 
same learned Lord Justice quotes, also with 
approval, a judgment of Lord Justice Fletcher 


Moulton in the case of Hunt v. Star Newspaper 
(3) (1862) 7 H. & N. 891 at p. 898. 
(4) (1909) 1 K. B. 289. 
(5) (1907) 1 K. B. 602; 76 L. J, K. B. 321; 96 L. T. 
172 ; 23 T. L. B. 117, 
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Oo. Ltd. (6), where the law was defined 
in these terms:—‘In order to give room 
for the plea of a fair comment the facts 
must be truly stated. If the facts upon 
which the comment purports to be mado 


.do not exist the foundation of the plea fails.” 


There is only one other statement thai I 
will refer to in the judgment of the Court of 
Appeal in Peter Walker & Sons v. Hodgson 
(4) becanse I think it states shortly and in 
ordinary language the limits of the plea of 
fair comment. At the top of page 257 of 
the report [Peter Walker aud Sons v. 
Hodgson (4)], Kennedy, L. J., quotes with 
approval from the judgment of Lord Collins 
in Thomas v. Bradbury, Agnew & Co., Ld. (7), 
where Lord Collins makes the following 
statement of the law, namely, that the plea 
of a fair comment “does not extend to cover 
mis-statements of facts however bona fide.” 

Now turn to the portion of the article which 
Mr. Norton says is fair comment. The first 
statement that Mr. Norton says is a comment 
jis in the following terms:—‘ That Lajpat 
Rai hes been guilty of tampering with the 
loyalty of the Punjab sepoy there can be no 
possibility of doubt.” That this statemont 
imputes to the plaintiff the commission of 
an offence punishable under section 131 of 
the Indian Penal Code with transportation 
for life is not doubted. Mr. Norton has 
argued that this statement, though defama- 
tory, isa fair comment and, therefore, ought 
to be excused. It appears to me that there 
are two answers to the argument which may 
be given very shortly. The first is one drawn 
from the authorities cited by me above, 
namely, that, if the facts are misstated, it 
at once negatives the possibility of the 
comment being fair. The facts as stated 
in the article have already been held by 
me for the purpose of this case to be untrue 
it follows that the comment cannot be fair. 
The second answer to that argument is one 
foundedon the decisionof this Courtin tho case 
of Barrow, A. S. v. Hem Ohunder Lahiri (8), 
to which decision I was a party. The Court 
decided there that imputing to a person of 
commission of a criminal offence does not fall 
within the range of fair comment. On both 


these grounds, I am of opinion, that the plea 
(6) (1908) 2 K. B. 30 9at p. 320; 77 L. J.K B.732, 
98 L. T, 629; 24 T. L. R, 452. . 
(7) (1906) 2 K. B. 627 at 638; 75 L, J. K. B. 726% 
95 I. T 28; 54 W. R. 608; 22 T. L. R. 658. 
(8) 12 0, W. N. 490; 86 0. 495. 
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of fair comment fails. 

It only remains for me now to assess the 
damages to be paid by the defendant to 
the plaintiff. 

Now, the words used concerning the plain- 
tiff in the present case are of a particularly 
serious nature and are libellous per se. The 
general damages presumed to be the natwal 
or probable consequences of the words used 
need not be proved by evidence. The fact 
that the libel was published in a newspaper 
is an important consideration in assessing 
the damages. As Best, O. J., said in De 
Crespigny v. Wellesley (9), publication in a 
newspaper may “circulate the calumny 
through every region of the globe. The 
effect of this is very different from that 
of the repetition of oral slander. In the 
latter case, what has been said is known 
only toa few person, andif the statement 
be untrue, the imputation cast upon any one 
may be got ridof; the report is not heard 
of beyond the circle in which all the 
parties are known, and the veracity of the 
accuser, and the previous character of the 
accused, will be properly estimated. But 
if the report is to be spread over the world 
by means of the press, the malignant false- 
hoods of the vilest of mankind, which would 
not receive the least credit where the author 
is known, would make an impression which 
it would require much time and trouble to 
erase, and which might be difficult, if not 
impossible, ever completely to remove . ; 
(at p. 405). Before he gave it general notoriety 
by circulating it in print he should have 
been prepared to prove its truth to the 
letter ; for he had no more right to take 
away the character of the plaintiff, without 
being able to prove the truth of the charge 
that he had made against him, than to take 
his property witout being able to justify 
the act by which he possessed himself of 
it. Indeed, if we reflect on the degree of 
suffering occasioned by loss of character, 
and compare it with that occasioned by loss of 
property, the amount of the former injury far 
exceeds that of the latter.” 

Moreover, in assessing the damages the 
whole conduct of the defendants from the 
time of the libel down to the time of judg- 
ment should be looked into [per Lord Esher, 

* M. R. in Praed v. Graham (10)] and evidence 
(9) (1828) 5 Bing. 892 at p. 402 ; 80 Rov. Rep. 655. 
(10) (1889) 24 Q. B. D. 68 at p. 55; 59 L. J. Q B. 

280 ; 88 W. R. 108, 
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may be given as to antecedent libels on the 
plaintiff to show with what mind the words 
were published. 

Now, what has been the conduct of the 
defendants in the present caseP Libels an- 
tecedent to the one now complained of have 
been published in the prior issues of the 
*Euglishman. Expressions most highly de- 
famatory of the plaintiff were used in these 
former articles. We find, for example, that 
in one of these articles the plaintiff is des- 
cribed as an‘ arch conspirator.” We have 
also the fact that a letter demanding an 
apology was written to the defendants be- 
fore snit and to this letter they made no 
reply. Doubtless this letter demanded com- 
pensation to be paid by the defendants. But I 
cannot see any reason why, if they could not 
prove the statements, they should not have 
apologised whilst declining to pay the com- 
pensation demanded. This refusal or neglect 
to answer the letter demanding an apology, 
followed by the defendants placing on the re- 
corda plea of justification which waf*not with- 
drawn until after the trial was commenced, 
must naturally go to increase-the damages. 
And the fact that no expression of regret for 
the language has even now been made by 
the defendants ought also to be taken into 
consideration. Nor must the conduct of the 
defendants in publishing this libel without, so 
far as appears in the evidence, making any 
enquiry as to what source the writer obtained 
his alleged fects from be neglected, for, it 
must have been apparent to the defendants 
that, if the statements contained in the article 
were in fact true, the writer must have 
obtained them through some unautho- 
rised channel. It would have been open 
to the defendants, if the plaintiff is a well- 
known revolutionary or seditionist, to have 
ealled evidence in reduction of damages to 
prove the plaintiff’s general bad character. 
No such evidence having been produced, I 
` must assume thatno such evidenceis forth-com- 
ing. There remains to be considered whateffect 
Gf any) in mitigation of damages the fact 
that the plaintiff was deported ought to have. 

Now, the preamble of Regulation ITI 
of 1818 recites that reasons of State 
“occasionally render it necessary to place 
under personal restraint individuals against 
whom there may not be sufficient ground to 
institute any judicial proceeding or when such 
proceeding may not he adapted to the 
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nature of the case or may for other reasons 
be unadvisable or ‘impoper.’” Therefore, 
under the terms of this Regulation, the 
Governor-General in Council may, for rea- 
sons of State, place under personal re- 
straint not only persons against whom 
there is no sufficient ground for instituting 
a judicial proceeding, but also persona 
against whom the instituting of judicial 
proceedings would be improper. That the 
reasons for the determination are kept 
secret, both from the person deported and 
the public, sufficiently appears from tho 
third recital in the preamble —'‘‘ And 
whereas the ends of justice require that. 
. . the person affected thereby (¢.e., 
the determination of the Governor-General 
in Council to place a person under restraint) 
shonld at all times be allowed freely to 
bring to the notice of the Governor-General 
in Council all circumstances relating 
. . . . to the supposed grounds of such 
determination.” Is ib to be suggested, in 
theso circumstances, where neither the 
plaintiff nor tho public know the reasons 
for his deportation and where the only evi- 
dence before the Court is the plaintiff’s 
own positive testimony that he has been 
guilty neither of sedition -nor of tampering 
with thes loyalty of the troops, that the 


Court should take into consideration, in, 


reduction of damages, the fact that the 
plaintfi has been deported on evidence 
affecting his general character and reputa- 
tion? I think not. It would, in my 
opinion, be contrary to the spirit of Regu- 
lation to take tho fact of the deporta- 
tion into consideration in assessing tho 
damages. 

It may be that one of the reasons the 
framers of the Regulation had in view in 
providing that the reasons for the deporta- 
tion should not be disclosed was to protect 
the deported person from having the fact 
of the deportation put against him in evi- 
dence as affecting his general character and 
reputation. For, if two different inferences 
are by the terms of the Regulation capable 
of being drawn from the fact that the 
plaintiff was deported—one, that he had 
been deported for the commission of a cri- 
minal offence, the other, that he had 
been deported not for having committed any 
offence but in order to maintain the tran- 
quility of the country,—I think the Court 
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is not at liberty to presume that the plain- 
tiff was deported for the commission of a 
criminal offence. Moreover, it would be a 
gross hardship on the plaiutiff if the fact 
of his deportation was admissible in evidenco 
as affecting his general character ; for tlie 
plaintiff, not knowing the reasons for his 
deportation, is absolutely debarred from 
showing that the Governor-Goneral in Coun- 
cil made a mistake (if the plaintiff was 
deported for any special reason other than 
that of maintaining the tranquility of the 
country) as to the reasons they thought fit 
to deport him. The more I study tho Regula- 
tion, the more convinced Iam that tho framers 
of the Regulation never intended that the fact 
of a person having been deported under the 
provisions thereof should be admitted in n 
Court of law as evidence affecting the charac- 
ter of the person deported. In these circum- 
stances, 1 do not intend to take into considera- 
tion as & ground for mitigation of damages tho 
fact that the plaintiff was deported. 

I have reviewed now fully the serious 
nature of the charge made against the plain- 
tiff, the reckless statement of facts on which 
it is founded, the setting up by the defend. 
ants of o plea of justification, which was not 
withdrawn until after the trial had opened, 
and that no expression of regret has beon 
made by the defendants. It only remains 
to call attention to the motive that the 
writer had in view, namely, to raise in the 
minds of the public asense of the danger 
and insecurity they would be in if the plain- 
tiff was “ released for years to come.” The 
writer has ondeavoured to give effect to that 
motive by giving to the public facts, which 
are now admittedly false, and comments, 
which I hold to be unfair. 

In thesecirenmstances, I think, the damages 
to be awarded must be very substantial ;to do 
otherwise would, I think, after the course tho 
defendants have been fit to adopt in this case, 
be wholly wrorg. 

Having taken into consideration the whole 
of the circumstances, I think, I ought to 
award to the plaintiff the sum of Rs. 15,000 
as damages, and I give judgment accordingly 
for the plaintiff for that sum. _ 

The defendants must pay to the plaintiff his 
costs of this suit on scale No. TI. 

Decree for Plaintif. 
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GANNU SINGH v. BHAGWATI KOERI. 

(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Reaurar C1vIL Arrear No. 296 or 1906. 
July 30, 1909. 

Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Richardson. 
GANNU SINGH—Dznrenxpant—lst PARTY— 
APPELLANT 
versus 
Musammat BHAGWATI KOERI AND 
OTHERS— PLAINTIFFS AND OTHERS, OTHER 
Deven DANTS— RESPONDENTS. 

Specific Relief Act (I of 1877), 8. 42 — Declaratory 
decree—Hindu widow—Rerversioner wing for declara- 
tion that compromise made ly widow 18 Hot binding 
—Tindw Lato—Jvint family—Presumption—Onus, 
shifting of—Reqistration of sperifio shire—Separate 
acqu'sition of land fur building hus*—Partition— 
How to be effected—May be effected orally—Partition 
of interest although prperty not actually dimded, 

A wide discretion has been given to the Courts 
by section 42 of the Specific Relief Act to make 
in snitable cases decrees of a merley declaratory 
character. 

Pirthi Pal Kunwar v. Guman Kunwar, 171. A. 107 ; 
17 C. 933 explained. b 

Statements made m a solenamah are not mere 
assortions: they are admissions. 

The next reversioner after a Hindu widow can 
sue, during the life-time of the widow, for a de- 
claration that a compromise made by her is not 
binding on him ; andit is not sufficient ground for 
refusing the declaration that the plaintiff may not 
succeed for many yoars to the possession of the 


t 


TO i 
B pee Narain Myti v. Gopes Nath tera, 9 O. 817; 
12 ©. L. R. 856, followed. 

Gonerally speaking the presumption of Hindu 
Law is in favour ofa family being joint, and the 
mus is on him who alleges seperation. But where 
it is found that the parties were living separately, 
messing separately and worshipping separately, the 
ordinary presumption falls to the ground, and it 
rests on the party who alleges continuance of in- 
division, in spite of severance in theso particulars, 
to prove his allegations. 

Ram Pershad Singh v Lakhpafi Koer, 80 ©. 231 
(P.O); 7 0. W. N. 162 referred to. 

Registration of the specific shares of the co- 
owners in a Mitakshara family, under the provisions 
of the Land Registration Act, does not amount to 
a partition, nor does a declaration by = member 
that he is the owner of a particular share, not ao- 
companied by an intention to deal with the par- 
ticular share sepurately, constitute a seperation. 

Hoolash Kooer v, Kassee Pr oshad, '7 O. 869, referred 
to. 

The separate acquisition of land for a house, in 
lieu of a specific portion of the paternal land, is 
an indication of an intention on the part of a 
membor to separate himself. 

Partition may be effected without any 
ment in writing. 

Rewun Pershad v. Radha Beoby, 4 M.I. A. at p. 
168; 7 W. R. 85 (P.C.), followed. 

Partition is a new status which can only ariso 


instru- 
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where persons who have hitherto lived in co-par- 
cenary intend that their condition as co-parceners 
shall cease; and if they agree that their property 
shall thenceforth be held in defined shares, thon 
the character of undivided property, and joint en- 
joyment is taken away, although the property itself 
has not actually been severed and divided. 

Appovier y. Rama Babba Aiyan, 11 M. I. A. 76; 
8 W. R. 1 (P. C.), followed. 


Appeal from the decree of the First 
Sub-Judge of Monghyr dated May 5, 1906. 

Babus Nalini Ranjan Ohatterjee and Baldeo 
Narain Singh, for the Appellant. 

Babus Jogesh Ohandra Dey, Umakals 
Mukherjee, Joy Gopal Ghosh, Shib Ohtunder 
Palit, for the Respondents. 

Judgment. 

Sharf_ad-dio, J.—This is an appeal from the 
judgment of the First Subordinate Judge of 
Monghyr dated 5th May 1906. The facts 
of the case are that there were two brothers 
named Gannu defendant No. 1 and Lalji Singh. 
Defendants Nos. 8 to 6 are the sons of Gannu 
Singh. Defendant No. 7 is the grandson of 
Gannu Singh through his son defendant No. 4. 
Lalji Singh was married to “Musammat 
Nawratan Koeri alias Ohunder Varti Koeri. 
She is now a widow and is the defendant 
No. 2. Lalji Singh had a daughter by 
Nawratan named Bhagwati Koeri, plaintiff 
No. 1. Ananta Prasad Singh plaintiff No. 2 
and Shewnandan Prasad Singh plaintiff 
No. 8 are the minor sons of Bhagwati. 

The plaintiff's case is that Gannn Singh 
and Lalji Singh were two brothers; they 
separated and Lalji Singh left his paternal’ 
house at Shakarpura and built anew house 
at Jailakh Abhiman, and continued to reside 
there up to his death, which took place 
in Pous 1305 Fasli ; in 1304 he separated 
his collection from that of his brother and 
brother's son and grandson. After the death 
of Lalji Singh the defendant No. 2. Naw- 
ratan Koeri his widow caused her name to 
be separately recorded in the collectorate. 
In the said proceedings Gannu Singh de- 
fendant No. 1 opposed her alleging that 
Lalji Singh his brother was joint with 
him up to his death, but in spite of his 
allegations an order for the registration of 
the name of the defendant No. 2 in place 
of her deceased husband Lalji Singh waa 
passed on the 18th June 1898. The de- 
fendant No 1 Gannu Singh appealed against 
that order to the Divisional Commissioner 
but his appeal was dismissed. Gannu 
Singh defendant No, 1 then brought ap 
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regular suit against Nawratan Koeri defend- 
ant No. 2, praying for a declaration, 
that Lalji Singh died joint in mess and 
karbar with his brother defendant No. 1 
and that the latter, therefore, was entitled 
to the estate of Lalji Singh, under tho 
Hindu Law, by right of survivorship. To 
that suit the present plaintiffs were not made 
parties. The plaintiffs say that as they are 
residents of the Bhagalpur District, they 
had no knowledge of that suit. In that 
suit Ganno Singh defendant No. 1 is said 
to have paid a sum of Rs. 10,000 to Naw- 
ratan defendant No. 2 and agreed to pay, 
a further sum of Rs. 5,000 and thereby 
to have obtained the consent of Nawratan 
Koeri to a solenama (Exhibit No. 29) 
dated 28th November 1900, by which the 
defendant No. 2 Nowratan was made to 
admit that her husband Lalji Singh died 
joint in food and karbar with Gannnu Singh 
defendant No. 1. She also admitted in the 
solenama that after her death Gannu Singh 
and his “sons and heirs were entitled to 
take possession of all the movable and 
immovable properties forming the estate 
of her deceased husband. It seems that 
under the arrangement arrived at by the 
solenama Nawratan was allowed to live 
separately with possession of all the pro- 
perties of her deceased husband up to her 
death and that her name was allowed to 
remain in the Collector’s register as pro- 
prietoe in place of her husband. The plain- 
tiffs alleged that the object of this solenama 
was to deprive them of their rights as 
reversionary heirs of Lalji Singh, so that 
a clond was thrown over their rights as 
reversioners and that‘this has given them 
a cause of action. They also allege that 
as they are residents of another district 
they had no knowledge of the solenama 
filed in the previous suit and that they 
came to know of it for the first time in 
September 1901. In the present suit they 
pray for a declaratory decree tothe effect 
that Lalji did not die joint in food and 
karbar with defendant No. 1 and his de- 
scendants, and that on the death of Naw- 
ratan Koeri, defendant No. 2, the plainttff 
No. las danghter of Lalji Singh is entitl- 
ed, if she survives the widow, to succeed 
to the estate, the reversionary heirs being 
her minor sons the plaintiffs Nos. 2 and 3. 
The defendents Nos. 1, 5 and 7, filed 
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written statements and in effect took com- 
mon ground. ‘Their pleas wee (1) 
limitation, (2) that there was no cause 
of action, (3) that the parties were govern- 
ed by Mithila Law, (4) that Lalji Singh 
and the answering defendants , lived joint 
in food and karbar up to the death of 
Lalji Singh. 

The Subordinate Judge has decreed the 
suit with costs, and the defendant first 
party Gannu Singh has appealed to this 
Court. On the appeal coming on for hesr- 
ing, thegrounds urged on his behalf are 
(1) that there is no cause of action, (2) 
that practically the suit was for setting 
aside the solenama and as such was barred 
by the Law of Limitation, (3) that on the 
evidence the lower Court should have held 
that Lalji Singh and Gannu Singh with 
his descendants were joint in food worship 


‘and estate, (4) that the provisions of sec- 


tion 42 of the Specific 
been misapplied. 

Out of the four grounds taken stress has 
been laid mainly on grounds (1) and (3). 
The solenama (Ex. 29) is a most re- 
markable document. According to the ap- 
pelant’s case Lalji Singh’s estate has been 
inherited by Gannu Singh by right of 
survivorship. According to his case Dalji 
and Gannu were joint. If that were so, 
Musainmat Nawratan Koeri would be entitled 
to have maintenance, but under the solenama 
she gets a large sum of money from Gannu 
Singh and fnll control of her husband's 
estate during her own life-time with the 
limitation or condition that she shall not 
transfer the properties in any way, what- 
soever. The most important passage in tho 
solanama is the following: “ That after 
the death of the defendant (Nawratan 
Koeri) the plaintiff (Gannu Singh) and his 
sons and heirs shall take possession of all 
the movable and immovable properties 
forming the estate of the defendant’s hus- 
band (Lalji Singh) that will remain in 
her possession at the time of her death, 
and that the plaintiff (Gannu) on his 
part shall not interfere during her life- 
time in any way with the said properties 
which are given to the defendant (Naw- 
ratan Koeri) by way of khorposh under this e 
compromise, nor shall he (Gannn Singh)’ 
dispossess the defendant (Nawratan Koeri) 
therefrom, that except the plaintiff (Ganna 
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Singh) his sons and heirs, no body has or 
shall have any connection with the pro- 
perties belonging to the defendant (Naw- 
ratan Koeri.)” This solenama is dated 28th 
November 1900. On this solenama having 
been filed, the order passed was, “ The 
parties having come to terms and filed 
petition of compromise, a decree is passed 
in accordance with the terms of the peti- 
tion so far as they relate to the subject- 
matter of the suit.” It must not be for- 
gotten that Gannu Singh brought his suit 
against Nawratan Koeri afterhe had failed 
in opposing her application for the registra- 
tion of her name in the Collectorate Register. 
The matter of registration as already ob- 
served, went up to the Commissioner’s 
Court by way of appeal, where also 
Gannu Singh failed. We repeat that it was 
after these proceedings that Gannu Singh 
instituted his suit (No. 380 of 1899) for a 
declaration that he himself and his brother 
Lalji Singh, at the timeof the death of the 
latter were members of a joint family. In 
the registration proceedings Nawratan Koeri’s 
case was that her deceased husband Lalji 
Singh was seprate from his brother Gannu 
Singh. But having been given a large 
amount of money and full control over the in- 
come of her deceased husband's estate under the 
solenama, she completely turned sound and 
contradicted her own case in the Land Re- 
gistration proceedings by admitting that her 
husband and Gannu Singh were joint and 
that by right of survivorship the latter and 
his sons and heirs were entitled to the pro- 
perties ofher husband. Itis surprising, that 
if the two brothers were joint, Gannu Singh 
should have entered into a contract with 
Nawratan Koeri wherein he had to pay a 
large sum of money and had to give up his 
right of present enjoyment of the properties. 
If the two brothera wera joint, Nawratan 
Koeri was entitled only to maintenance for 
life. It is evident that Gannu Singh was 
eager to secure the admission of Nawratan 
Koeri that he was joint with his brother 
Lalji Singh, in order that it might be of 
some use as evidence, in the event of the 
daughter and the grandsons of the latter 
(the plaintiffs in the present case) laying any 
claim to Lalji’s estate. 

The appellant’s contention is that there 
is no cause of action which would entitle the 
plaintiffs to the relief claimed. Their prayer is 
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inter alia for a declaration “that the alle- 
gations of the defendant first party (Gannu 
Singh) and the defendant second party (Naw 
ratan Koeri) made in the petition of compro- 
mise filed in Suit No. 380 of 1899, instituted 
in this Court, that Lalji Singh aforesaid died 
while living joint with defendant first party 
(Gannu), and after the death of the defendant 
Qnd party (Nawratan Koeri) the defendants 
first and third parties Gannu Singh and his 
heirs should be entitled to the estate of Babu 
Lalji Singh aforesaid, and that no other per- 
son would be entitled to the said properties, 
are not true and correct.” It is contended 
that the above prayer does not disclose any 
cause of action. Our attention has been 
drawn to the case of Rajha Nilmony Singh v. 
Kally Ohurn Battacharjee (1) where a land- 
lord, who was in receipt of rents and profits 
instituted a suit against a number of his 
tenants to obtain possession of a share of cer- 
tain mouzas under a Mal title “by setting 
aside the false Mogolee Brahmatra tiple stated 
by the defendants,” and it was held that such 
a suit being merely a suit to set aside an 
assertion, and onein which no relief could be 
granted, was not maintainable. It was fur- 
ther laid down that section 15 of Act VIII 
of 1859 gave aright of obtaining a declara- 
tion of title only in those cases where the 
Court could have granted relief if relief had 
been prayed for. The section referred to 
enacted as follows — No suit shall be open 
to objection on a ground that a merely 
declaratory decree or order is sought thereby, 
and it shall be lawful for the Civil Court to 
make binding declarations of right without 
granting consequential relief.” The case was 
decided in 1874 and the present Specific 
Relief Act did not become law till 1877. In 
1874 there was no statutary provision authoris- 
ing declaratory decrees except the previsions 
contained in section 15 of Act VIII of 1559, 
Section 42 of the Specific Relief Act now 
enacts that “any person entitled to any legal 
character or to any right as to any property, 
may institute a suitagainst any person deny- 
ing, or interested to deny his titleto such 
character or right and the Court may in its 
discretion make therein a declaration that he 
is so entitled, and the plaintiff need not in 
such suit ask for any further relief provided 
that no Court shall make any such declara- 
tion where the plaintiff, being able to seek 
(1) 2 I. A. 83; 23 W., B. 160; 14 B. L, B, 382, 
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further relief than a mere declaration of title 
omits to do so.” It is manifest from this 
provision that a wide discretion has been 
given to the Courts to make in suitable cases 
decrees of a merely declaratory character. 
In our opinion the statements in the solenama 
afford a sufficient basis for the present suit 
under the existing law. No doubt in the 
case cited their Lordships of the Privy 
Council considered that apart from any rule of 
law, a declavation of title should not, in the 
proper exercise of Judicial discretion, have 
been made. But they had previously point- 
ed out that the object of the plaintiff was to 
set aside a mere assertion or allegation of the 
defendant tenants that they had a certain 
‘tenure, en assertion which for all that appeared 
might have been merely by word of mouth, 
In the present case, when Nawratan Koeri 
dies, her statements in the solenama will be 
admissible in evidence under clause (3) of 
section 82 of the Indian Evidence Act. Those 
statements are more than mere assertions. 
They ar@admissions. 

The appellant has also invited our atten- 
tion to the case of Sirimathoo Moothoo Vijita 
Ragoonadah Ranee Kolandapuree Natchiar v. 
Dorasinga Taver (2). In this case it was held 
that a declaratory decree couldnot be made 
unlessthere was a right to consequential relief 
capable of being had in the same Court, or, 
under special circumstances as to jurisdiction 
in some other Court. This case again was 
decided in the year 1875, thatis tosay before 
the Specific Rolief Act came into force and a 
perusal of the judgment will show that 
the case turned entirely onthe construction 
of section 15 of Act VIII of 1859 above 
quoted. Itis obviousthat an authority upon 
the construction of that section is not neces- 
sarily conclusive upon the construction of section 
42 of the Specific Relief Act, and if the 
view we take is correct, the latter section has 
considerably altered the law on the subject 
of declaratory decree and has enlarged the 
discretionary power of the Courts to make 
such decrees. 

The next case cited was tho case of 
Pirthi Pal Kunwar v. Guman Kunwar (8). 
This case is no doubt an authority as it was 
decided in 1890 after the Specific Relief Act 
came into force. But that case raised the 


question, nol whether a declaratory decree 
(2) 2L A. 169; 15 B. L. E. 88; 28 W. R. 314; 6 
Mad. H. O. B. 810. 
(3) 17 I, A. 107 ; 17 O. 983. 
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could be made, but whether in the exercise 
of a sound judicial discretion, it should bo 
made. The facts were very different from 
the facts here. A declaratory decree 
had been refused in India, and in affirm- 
ing that decision, their Lordships of the 
Privey Council said:—“It appears to ther 
Lordships that the Judicial Commissionor 
exercised a very sound judgment in what 
he did. All that is suggested by the learn- 
ed counsel on the part of the appellant, 
in support of a declaratory decree is this. 
that at some time or other after the death 
of the present plaintiff, the person who 
according to the plaintiff’s contention is 
not an adopted son may, by some means, 
cither by an act of the Government or other- 
wise, obtain possession as an adopted son. 
The only object, therefore, of having a dec- 
laratory decree is to prevent him being 
put into possession. Their Lordships cannot 
assuma that the Government if petitioned 
to pub the person claiming to be an 
adopted son into possession, would do so unless 
they saw that he had a right to that 
possession. The officers of Government would, 
in ordinary course, if there were any doubt 
as to the title, refer the the parties to the 
Civil Court.” 

We are supported in the view we tako 
by the case of Upendra Narain Myti v. Gopee- 
nath Bera (4), cited on behalf of the respondent 
in which it was held by this Court that 
“where the next reversioner after a Hindu 
widow sues, during the life-time of tho 
widow for a declaration that a compromise 
made by her is not binding on him, it 
is no sufficient ground for refusing the dec- 
laration, that the plaintiff may not suc- 
ceed for many years tothe possession of tho 
property.” 

On behalf of Gannu Singh it is alleged 
that there was never any separation bet- 
ween him and his brother. But it seems 
to us from the evidence on the record 
that while originally the two brothers were 
no doubt joint, disputes arose between 
their wives and they began to drift 
away from each other till finally they be- 
came separate in mess, worship and business. 
It is alleged by the plaintiffs that at the 
date of his death Lalji Singh was separate | 
from Gannu Singh. Generally speaking the” 
presumption of Hindu Law is in favour of 

(4) 9 C. 817; 120, L. B. 853, 
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a family being joint, and the onus is on 
him who alleges separation. But in consider- 
ing the question of onus we have also to 
consider a number of: facts admitted by 
the defendants. From para. 6 of the written 
statement of Gannu Singh it is clear that 
he himself and his family lived at Shakar- 
pura, the ancestral home, while, Lalji Singh 
lived at Joylakh Abhiman with his family. 
The explanation offered that owing to want 
of accommodation in the old house, Lalji 
Singh and his wife with, Budree Narain 
Singh, Gannu Singh’s son, lived in the 
new house, built by joint funds, “ for the 
sake of convenience &c.” does not appear 
to us convincing. From. other circumstances 
which will be detailed hereafter it seems to 
us that the first step towards separation 
was the removal of Lalji Singh with his 
family to Joylakh Abhiman. This mousa 
is only at a distance ofa few Massts from 
Shakarpura but is a different mouza. From 
the deposition of Gannu Singh it appears 
that at the time when the honse at 
Joylakh Abhiman was built he had only 
two sons, one only of whom was 
married while it is admiteed that Lalji 
had only a daughter. That being so, it 
is hardly credible that the old ancestral 
house at Shakarpnura was not sufficient for 
the convenient accommodation of the family. 
It is also admitted that the messing at 
Joylakh Abhiman ‘was separate. Ganno 
Singh tries to explain by saying that it 
was he as the karta of the family who 
defrayed all the expenses incurred at Joy- 
lakh Abhiman. He admits, however, that a 
new family idol was consecrated at Joylakh 
when Lalji and his wife commenced to 
reside there. When so many facts indicat- 
ing separation were disclosed by the evi- 
dence, the burden of proof would no doubt 
be shifted on to the shoulders of the party 
alleging jointness. We are supported in 
this view by the observations of their 
Lordships of the Privy Oouncil in the case of 
Ram Pershad Singh v. Lakhpati Koer (5), to 
the following effect. “ But in this case 
the District Judge and the High Court 
agree that as regards residence, food and 
worship, the family had long ceased to be 
joint the only point of difference being as 
° to partition of ancestral property. Upon 
this question-their Lordships have come to 
(5) 800. 281; 7 O,W.N. 162. 
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the same conclusion as the High Court.” 
And the High Court’s remarks as to the 
onus were contained in the following passage 
of their judgment:— The Subordinate 
Judgo has proceeded upon the presumption 
that the ordinary state of a Hindu family 
is joint and he has, accordingly, thrown 
on the defendants the onus of proving 
separation. It seems to us that the Lower 
Court isin error on this point. When the 
question simply is whether the deceased 
was separate or joint, the onus no doubt 
is on the party alleging separation ; but 
where it is found asin this case that the 
parties were living separately, messing, sepa- 
rately, and worshipping separately,the ordinary 
presumption falls to the ground; in such 
a case it rests on the party who alleges 
continyance of indivision, in spite of severance 
in these particulars, to prove his allegations.” 
Lalji Singh is said to have died in the 
month of Pous 1805, and it appears from 
the evidence of the proprietors of Joylakh 
that it was Lalji who had erecti the new 
house there, acquired Jote and proprietory 
rights in this village and opened separate 
collections a year before his death. 

Tt appears that owing to disagreement 
between the wives of Gannu Singh and 
Lalji Singh, the latter deemed it necessary 
to build a permanent dwelling house for 
himself and his family and for this pur- 
pose he secured a piece of land measuring 
one bigha, 16 cottahs 15, ohurs in mouza 
Joylakh Abhiman from Jew Singh and 
Rajab Singh, for which he gave to them 
in exchange a piece of land with an equal 
area in the same mouzo. This is apparent 
from the deed of exchange dated 15th Novem- 
ber 1878 (Ex. 17). 

From Ex. 7 which is a certified copy 
of a petition for registration of name, 
it appears that the two brothers Gannu 
Singh and Lalji Singh had purchased on 
the 25th of August 1878 a fractional 
share in mouza Joylakh Abhiman. Applica- 
tion was made on the 6th of September 
1878 for the registration of the name of 
Gannu Singh for self, and as manager on 
behalf of Lalji Singh. We have already 
observed that the two brothers began to 
drift away from each other and that the 
original partial separation culminated in a 
complete separation some little time before 
the death of Lalji Singh. One of the ear. 
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liest steps taken by Lalji Singh was to live 
in a separate house and hence we find him 
securing a suitable piece of land in exchange 
for another for the purpose of, as he says, 
in Exhibit 17 “ building my permanent 
dwelling houses.” This separate acquisition 
of land for a house in lien of a specific 
portion of the paternal land is an indica- 
tion of an intention. On the part of Lalji 
Singh to separate himself and his family 
from his brother Gannu and the paternal 
house. 

We find that originally certain ancestral 
properties stood in the name of the two 
brothers. But subsequently Lalji Singh 
styling himself a resident of Shakarpura, 
applied (Exhibit 22) for the registration of 
his name with regard to his own share in 
some of the ancestral mouzas. In this 
connection our attention has been directed 
to the case of Hoolash Kooer v. Kassee Proshad 
(6), where it was held thata registration 
of the specific shareof the co-owners in 8 
Mitakshara family under the provisions of 
the Land Registration Act does not 
amount toa partition. We have no reason 
to differ from the proposition of law there 
laid down but we find that the only acts 
indicating separation in that case were the 
obtaining of a certificate under Act XI of 
1858, and registration of the names of the 
members of a joint family with the speci- 
fication of the shares of each. The Dis- 
trict Judge, in that case found that in spite 
of the certificate and registration, the pro- 
perties remained joint and the profits of 
the property were enjoyed jointly by all 
the ‘members, who lived in commensality 
without reference to their respective shares 
and that there had not been any separate 
appropriation of the funds of the family or 
the profits arising from the landed property. 
The learned Judges who decided the above 
ease held that any declaration by a member 
of a joint Hindu family that he is the owner 
of a particular share not accompanied by 
an intention to deal with the particular 
share separately would not constitute a sepa- 
ration of the joint family. In the present case 
we find that there was a clearintention on the 
part of Lalji Singh to deal with his ownshare 
separately. 

Partition among the members of a joint 
family may be effected without any 


(8) 7 0. 369. 
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instrument in writing, [Rewun Persad 
v. Musammat Radha Beeby (7)]. Numerous 
circumstances are set out by writers on Indian 
law as being more or less conclusive of a 
partition having taken place such as separato 
food, dwelling, or worship, separate enjoy- 
ment of the property, separate income and 
expenditure, business transactions with each 
other, and the like. Bub all these circum- 
stances are merely evidence, and not conclusive 
evidence, of the fact of partition. Partition 
ig a new status which can only arise where 
persons, who have hitherto lived in co-par- 
cenary intend that their condition ng 
co-parceners shall cease. That being the 
law, we havo to ascertain from the evidence 
whether the two brothers in this case, namely, 
Gannu Singh and Lalji Singh were separate 
in mess, dwelling and worship; in enjoy- 
ment of the property; as regards income 
and expenditure; and the like ; and whether 
over and above this there was an intention 
that thier condition asco-parceners should 
cease. From the evidence, we repeat, it 
appears clear to us that there was such an 
intention, and in this connection reference 
may be made to the case of Appovier v. 
Rama Subba Atyan (8), their Lordships of 
the Privy Council at page 90, make the 
following observations :— But when tho 
members of an undivided family agree among 
themselves with regard to particular property 
that it shall thenceforth be the subject of 
ownership in certain defined shares then the 
character of undivided property and joint 
enjoyment is taken away from the subject- 
matter so agreed to be dealt with and in 
the estate each member has thenceforth a 
definite and certain share which he may 
claim theright to receive and to enjoy in 
severalty although the property itself has 
not been actually severed and divided.” 

About eighteen months after the separate 
registration of the name of Lalji above 
referred to, he exchanged certain land as 
stated above for other land on which he 
erected ® new house for himself. This was 
at a time when disagreement between the 
wives of the two brothers had already com- 
menced. That being so, from the conduct 
of Lalji Singh it is apparent that he was 
gradually separating himself from his brother 
Gannu Singh. Ex. 28 isa petition for re- 

e 4 M. I. A. 137 at p. 168; 7 W.R. 35 (P.C) 

8) 11 M. L A. 75; 8 W. 1 @. C.) 
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gistration of name dated 9th January 1832 
on behalf of Lalji Singh only with regard 
to a share of mouza Joylakh Abhiman 
which he alleged was purchased by him 
nuder a deed of sale. Here also the in- 
.tention on the partof Lalji Singh appears 
to become separate from his brother Gunna, 
Bat in 1878 there was an application made 
(Bx. H. 7), another (Ex. H. 6) in 1880 and 
another (Ex. H. 4 in 1883) by Gwinn Singh 
on his own behalf and as manager of Lalji 
Singh for the registration of his name with 
regard to certain mouzas by virtue of pur- 
chase. 

It is contended on behalf of the appel- 
lant that these Exhibits clearly show that 
the two brothers were joint. We have 
alrendy observed that complete separation 
was only attained by gradual steps. If 
Gannu Singh was the karta of the family 
and remained so during the life-time of 
Lalji Singh there can be no reason for 
Lalji Singh to have applied for registration 
of his name separately from his brother and 
for his exchanging a piece of land for another 
piece belonging to a third party without the 
intervention of the karta of the family. Each 
step towards separation may not, taken by 
itself, prove much; butthe collective effect 
of the various acts of Lalji Singh 
most clearly indicate a final intention on 
his part to effect a complete separation from 
his brother. We find that a little before 
his death a complete separation had taken 
place. Collection was separate, the families 
of the two brothers had separate dwelling 
houses, they had separate idols, and in 
fact a little before the death of the 
two brothers Lalji Singh had become com- 
pletely severed from his ancestral home 
and was in separate enjoyment of his share 
of the profits from the ancestral state. 

It is admitted that Lalji Singh left 
Sankarpura in 1291 Fasli or thereabouts 
and began to live at the new house at 
Joylakh Abhiman; and after his removal 
to the new house, it seems, he began to 
call himself a resident of Joylakh Abhiman. 
It seems that he had purchased a share 
of 4 annas andodd in Joylakh Abhiman and 
had his name registered in the Collectorate 
with regard to this share. On the 17th of 
September 1892, under Ex. 27 he applied for 
the partition of the above share. Hither 
in the purchase of the share, or in the ap- 
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plication for Registration, or partition his 
brother Gannu Singh did not take any part. 
Of this partition petition, Gannu Singh in 
his deposition, denies all knowledge, it shows 
that owing to a family dispute the brothers 
were becoming indifferent to each other's 
affairs. We find further that farther 
separate acquisitions by Lalji Singh began 
to tuke place after the family disputes com- 
menced. By Exhibit 11 dated 22nd of March 
1884 we find that Ram Bharaga Singh and 
others executed a Katkina Patta in favour 
of Lalji and not in favour of both the 
brother jointly - with regard to a small 
fractional share of Joylakh Abhiman. In 
this transaction also we find that Gannn 
Singh does not take any part. As a Kutatnadar 
Lalji Singh paid rents and obtained receipts 
Exhibits 9 and 10. Gannu Singh does not 
seem io have any interest in this Kathinadar. 
Exhibit 43 is an extract from a Khatian. Wo 
find that in this the tenant’s name is that 
of Musammat Nawratan Koeri widow of Lalji 
Singh. Similarly Exhibit 44 whicle is also an 
extract from a Khatian showsthe name of 
Lalji’s widow as the tenant. 

Gannu Singh claims tobe the Karta of 
the joint family. He has filed a large 
number of registered documents executed 
by debtors in the joint names of the two bro- 
thers. If Gannu Singh had really been treated 
as a Karta of the joint family one would have 
expected that some of these documents would 
have been in hissole name. But in all, the 
names of the two brothers are given with their 
different residences. 

We find from Exhibit 1 dated 17th July 
1897 that on behalf of Lalji Singh a clear 
declaration was made that he was separate 
from his brother. This wasa notice to Mr. 
F. Holloway bya pleader Bunsi Prasad in- 
forming him that the collection of the two 
brothers since 1304 had become separate and 
that he should in future pay half the share 
of rent to Laljiseparately. 

There was one Gannu Lall who was the 
putwart of the two brothers when they were 
joint. Lalji Singh filed an Jsmnabisi for 
the appointment ofone Lalu Nath Sahai as 
a putwart along with Gannu Lall (Exhibit 20 
dated 27th July 1897). From Exhibit 21 we 
find it stated in its 12th column that Lalji 
Singh was the proprieter of eight annas of 
the Mahals Muhamadpur, Mukhachuk and 
Nadail Bikram, and that his name was rea 
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gistered to that extent. It is also stated 
in that column, that the other eight annas 
belong to Gannu Singh and that formerly 
the collection of the entire sixteen annas 
was made jointly and Gannu Lall was tho 
patwart of thé entire sixteen annas. The 
most important passage in this column, indi- 
cating a complete separation, is the fol- 
lowing — At present the said Gannu Tall 
being in collusion with the aforesaid Gannu 
Singh, has been mdking golmal in collec- 
tion of rent and does not properly render 
account to your petitioner, and is mostly 
engaged in doing the work of Babu Gannn 
Singh, the holder of eight annas, and so, your 
petitioner’s business suffers much.” 

On behalf of the plaintifs collection 
papers have been filed in proof of the se- 
parate collection by the two brothers. One 
Sumari Lall who isa witness for the de- 
fendants was examined before the 
Deputy Collector in the patwari case above 
referred to In that deposition he had 
said: “ thb collection used to be made 
separately from 1804 to 1809.” But when 
asked in the present case if he had made 
such statement in the patwart case, he 
pleads a blank memory. We are not sur- 
prised at his weak memory when we find 
him stating in the present case: “Ido not 
remember whether the evidence which I 
gave before the Deputy Collector (Patwart 

was correct or false. L have got sum- 
mons in this suit on behalf of both parties. 
I all along attended on all dates. I was 
not inclined to give my evidence on behalf 
of the plaintiffs. NowI am in the service 
of Gannu Singh and Udit Narain Singh. 
Both Gannn Singh and Udit Narain Singh 
are Gotias.’” Now that he is in service 
of Gannn Singh his evidence is that 
Lalji Singh and Gannu Singh were always 
joint. 

We also find that a notice similar to one 
that was given to Mr. Holloway was given to 
Mohunt Luchmi Das. 

From the evidence of Jawaluddin (witness 
No. 2 for the plaintiff), who appears to be a 
disinterested witness, it is clear that payments 
of rent by the Manujhoul Factory used to 
be entered in the Factory’s cash register in 
the names of Lalji Singh and Gannu Singh 
separately, and that after Lalji Singh’s death 
the rentused to be paid to his widow separate- 
ly from Gannu Singh. 


From a review of the whole evidence it 
is quite clear that sometime in 1304 the 
brothers became quite separate in mess, in 
business, andin worship. This was brought 
about not by any single step but gradually. 
In these circumstances we are of opinion 
that the judgment of the lower Court is 
scorrect and we, therefore, dismiss this appeal 
with costs. 

Richardson, J.—I associate myself entirely 
with that part of the judgment, read by my 
learned brother, which deals with the ques- 
tion whether this is a case in which the 
Courts are empowered to make and should 
make a declaratory decree. In my opinion 
this question should be answered in the 
affirmative on the grounds already stated and 
the plaintiffs are entitled to the declaration 
for which they seek. 

In regard to the main qnestion of fact 
which is raised in the case, whether at the 
date of his death Dalji Singh had ceased 
to be joint with his brother Gannu Singh, 
I am in entire agreement ‘with the con- 
clusion at which my learned brother has 
arrived and generally for the reasons in- 
dicated by him. The learned Subordinate 
Judge in the Court below has dealt) with 
this part of the case in a careful and con- 
yincing: judgment which goes fully into 
the details of the relations between the 
two brothers and I have nothing to add 
except an expression of my agreement with 
the inference which he has drawn from tho 
evidence adduced in the case. 

Appeal dismissed. 
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BHOWANI PROSAD SHAHA 
—PLAINTIFE—APPELLANT 
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JUGGERNATH SHAHA AND OTHERS— 
DETENDANTS— RESPONDENTS. 

Hindu Law—Patition—dccount—Head of joint 
Hindu family—Iiem excluded from partition by mistake 
—Setiled accounts, re-opening of—Onus —Plarat—Not 
contaming specificaverment of er ors —No abjeetion taken 
to frame of suit—Objection swt allowed t be taken ut a 
late stage. 

* When accounts have to be taken, with a view 
‘to & partition of joint family properties, the account 
‘which has to be taken of the entire family pro. 
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perty in the hands of tho different members is 
mainly an enquiry into the existing assets; the 


, head of the family cannot, in general, be called upon to 


defend the propriety of past transacions of the family. 

Jagmbhundas Mangaldas v. Str Maxgaldas Nathubhoy 
10 B 528 at pp. 561, 581, Nurayan y Nathajs Durgayt 
Marwadi, 28 B 201; Abhay Chandra v. Pyri Mohan, 5 
B. L. B 347 atp 349;13 W. R.76 and Sreentutty 
Soorjeemoney Dossee v. Denobundo Mullick, 6 M. I. A. 
526; 4 W R. 114 (P.O); 1 Ind. Jur. 0.8. 37, referred to, 

Tho manager of the joint family administers it 
for the purposes of the family, and so long as 
he does this, he is not under the same obligation 
to economise or to sayo as would be the caso with 
a paid agent or trustee i 

Setrucherla Ramabhadra v Setrucherla Virabhadra 
Suryanarayana, 26 I. A. 167, 22 M. 470, 8 ©. W.N. 
633, referred to. 

. A partition made in settlement of disputed claims 
ought to be treated as a valid and binding arrange- 
ment which the parties to 16 cannot ignore. 

' If an item of joint property has been by mis- 
take excluded from partition, it continuos to be 
joint property in respect of which any of the 
co-owners is entitled to claim relief in an ap- 
propriate proceeding. 

Jogendra Nath Kary Baldev Das Mearwanri, 35 C. 
961; 60 L. J. 785, 12 C. W. N 127, referred to. 

Although the Oourt is always reluctant to re- 
open an account which has been settled with 
deliberation and tolerable fairness, relief will be 
granted where fraud or mistake 15 established.< 
- Ferron y, Fawdry, 2 Atk. 119, followed. 

. The ouus probands is always on the party haying 
the liberty to surcharge and falsify. 

When accounts have been settled, they are, 
prima facie, to be taken as a settlement of all 
valid itoms of debit and credit existing between 
the parties at the time of settlement; but ‘the 
parties will not be concluded by such presump- 
tion as to matters which were not contemplated 
by them or which were not in fact meluded in 
the settlement though thoy existed at the time: but 
the right to correct an accountis confined to cases 
in which no element of estoppel has intervened or 
where thero is no obligatory agreement between the 
parties as upon a settlement and mutual com- 
promises. ah 

Helan Dası v. Durga Das Mundal, 4 O. L.J. 323, 
referred to. 

Hence, an account which has been settled may 
be rectified, if mstako 18 ostablished, and it does 
not matter whether the error in the accounting 
occurred by accident or design, noris it necessary 
thatthe error or mistake should be mutual. 

Ordinanly when the plaintiff impeaches accounts 
which have been settled on the ground of errors 
such errors ought to be specifically stated. But in 
a-case where in the plaint no specific averment 
of errors was made and relief was asked only upon 
sthd general ground that items of joint family pro- 
-perty had been excluded from partition, but no 
‘objection was taken by the defendants to the frame 
‘of the sut and after the preliminary decree the 
sparfies did go into an elaborate examination of 





* The same principle is enunciated in W/cKeller v. 
“Wallace, 6 M. I. A. 872, Boo Jinatboo v. Sha Nagar, 
‘11 B. 78, and Alagniram v. Laxusdinarayan, 10 Bom, 
‘L. R. 281, 32 B. 353. Led, 
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the accounts and the dofondants were not in any 
way prejudiced by the omission to specify tho errors 
in the plaint: Meld, that the objection could not be 
allowed to prevail. í 


Àppeal from the decree ofthe District 
Judge of Murshidabad, dated July 16, 1906 
reversing that of the Sub Judge of that 
district, dated July 81, 1905. 

Mr. Sinha Advocate-Ggneral, Babu Ram 
Ohandra Mojumdarand Hemendra Nath Sen, for 
the Appellant. . 

Dr. Rash Behury Ghose and Babu Tarak 
Ohandra Ohuckerbutty, for the Respondents. 


Judgment.—tThe events which led to 
the litigation out’ of which the present appeal 
arises are of a somewhat complex character, 
but, so far as it is necessary to state them 
for the disposal of the questions argued before 
this Court, they may be thus briefly out- 
lined. The father of the plaintiff-appellant 
formed along with the iirat two defendants 
a joint Hindu family governed by the Mitak- 
shara law. The family was engaged on 
mercantile business, out of the profits of 
which, movable and immovable properties 
were acquired by the care and labour of 
the members of the family. The father of 
the plaintaf— died in January 1902 and, in 
June following, the parties separated in 
mess. It is alleged in the plaint that at the 
time of the separation, the uncles of the 
plaintiff gave him a share of all the immov- 
able properties of the family, in respect of 
which they subsequently executed, on the 
9th December 1902, a deed of release in 
his favour. At the same time, the plaintiff 
appears to have executed a deed of release 
in ‘favour of the defendants in respect of 
the share of the properties which they 
received on the footing of the same parti- 
tion. lt further appears that on the 13th 
May previously, the parties had drawn up 
and executed momoranda in respect of the 
partition of the movables possessed by the 
family. The plaintiff, however, alleged in the 
plaint that at the time when the partition 
was effected, no adjustment of accounts 
was made in respect of the profits of the 
ancestral trade and of the immovable pro- 
perties which had .come into the hands of 
the first defendant as the head of the family. 
He, accordingly, instituted this suit, and pray- 
ed for a decree for account; he further stated 


-that, if upon evidence it was found that any 


portion of the joint-family properties had 
been ignored at the time of the partition; 
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a decree might be made in his favour in 
respect ofa third share thereof. The claim 
of the plaintiff was resisted on various 
_ grounds amongst which it is sufficient to 
mention that the defendants denied their li- 
ability to render any accounts. Their case 
in substance was that accounts had been 
taken at the time of the partition with a 
view to determine the assets available for 
division and that the settlement was con- 
clusive between the parties. The Subordi- 
nate Judge who heard the case in the first 
instance raised a preliminary issue as to 
the right of the plaintiff to claim any ac- 
count at all and on this he held that, 
although there had been an ascertainment 
of the assets at the time of the partition, 
yet there had not been such an adjustment 
of accounts as the first defendant as head 
of the family was bound to’ render to the 
other members. He consequently concluded 
that accounts had not been properly rendered 
and that the claim of the plaintiff was sna- 
tainable. Ata subsequent stage of the hear- 
ing of the suit before the Subordinate Judge a 
Commissioner was appointed to take accounts, 
After an elaborate investigation, he submitted 
his report to which various objections were 
taken by both the parties. The Subordi- 
nate Judge discussed these objections and 
made a partial decree in favour of the plain- 
tiff. Neither party was satisfied with this 
judgment and two appeals were preferred to 
the District Judge. On behalf of the defend- 
ant the objection was reiterated that the 
plaintiff was not entitled to claim any accounts 
at all, and exceptions were also taken to the 
various items allowed by the Court below on 
the assumption that the claim of the plain- 
tif was maintainable. The learned District 
Judge held that the suit of the plaintiff 
was not maintainable inasmnch as the divi- 
sion of the property agreed to by the parties 
was a final settlement and apportionment 
of all the joint-family properties. He ex- 
amined, -however, in detail, the specific ob- 
jections of the defendants to various items 
of the account taken by the Commissioner 
and came to the conclusion that these 
objections were well-founded, so that the 
plaintiff was not entitled to any relief on the 
merits also. 

The plaintiff has now appealed to this 
Court, and on his behalf the decision of the 
District Judge has been challenged by the 
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thirdly, that t 
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Shama Sundari, 6 
of which debt hal 
in the partition, 
of interest which 3 
time was excluded; andi 
tiff was entitled to re 
debts due to the Berh 
time of the partition, 
barred and irrecoverab 
negligence of the first 
the family. We shall c4 
in the order in which we hava 
them. 

As regards the first point urged 
learned Advocate-General, it will be 9 
that he divided it into two branches 
far as the first branch of the conten 
is concerned, we are of opinion that it is not 
sustainable either upon principle or upon 
the authorities. It ig common ground in 
the case before us that there was a parti- 
tion as alleged by the plaintiff, and upon 
the facts found by the Courts below it 
cannot be successfully disputed that at the 
time of the partition the assets were de- 
termined and divided. The plaintiff, how- 
ever, now puts forward a claim, which found 
favour with” the Subordinate Judge, that 
the defendant as head of the family is 
bound to render an account of the dealings 
of the family during a period of six years 
immediately antecedent to the institution of 
the suit. In our opinion, no foundation has 
been laid for a claim of this description. 
It is- now well-settled that when accounts 
have to be taken with a view to a partition e 
of joint-family properties, the account which 
has to be taken of the entire family property 
in the hands of the different memebrs is 
mainly an enquiry into the existing assets ; 
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aud and misappropri- 
‘eckless, waste on the 
, because no such ele- 
ished in the ‘case be- 
we take is supported 
ull Bench of this Court 


6] Court of Calentta in Sreemutty 
Dossee v.: Denobundo Mullick 
he substance of the matter is that 
manager of the ‘joint family adminis- 
rs itfor the purposes of the family, and 
so long as he does this, he is not under the 
same obligation to economise or to save as 
would be the case with a paid agent or 
trastee. That this distinction is well-founded 
is obvious from the decision of the Judicial 
Committeein Setrucherla Ramabhadra v. Setru- 
cherla Virabhadra Suryanarayana (6). The 


contention of the appellant, therefore, that the- 


plaintiff is entitled to claim an account in re- 
spect of the dealings of the family for six years 
antecendent to the institution of the suit can- 
not be supported.. 

The second branch of the contention of 
the learned. Advocate-General upon the first 
point is based upon an entirely different ground. 
He assumed that the assets were determined 
at the time of the partition and that accounts 

7 , (1) 10 B. 528 at pp 681, 581. 
(2) 28 B. 201. (8) Š B. 589. 
_ (4) 5 B. L. R. 847 at p. 849; 13 W. B. 75. 
KOLEY L A. 526 at p, 540 ; 4 W. R. 114 (P. C.); 
Ind Jar. pet 
m6) 28 167; 22 M. 470 ; 3 C. W. N. 533. 


- open the whole of the 


























are entitled, not: 


hat Ohandra Roy v. Pyari 
4), and also by the observationof- 


funds were actually available for distribu- 


tion. But he contended that, although it 
might not be open to the appellant to re- 
accounts, ib was 
open to him to ciaim relief in respect of 
items of property which were excluded’ 
from partition by mistake or fraud. It 
was argued on the other hand by the 
learned Vakil for the respondents that no 
case of frand was specifically alleged in the 
plaint, that the facts found by the District 
Judge distinctly negatived any possible case 
of fraud, and that no mistakes in the 
accounts were mentioned in the plaint with 
any degree of precision. Reference was also 
made to the case of Helan Dasi v. Durga 
Das Mundal (7), in support of the proposition 
that a partition made in settlement of dis- 
puted claims ought to be treated as a 
valid and binding arrangement which the 
parties to it cannot deny, ignore or resile 
from. In reply, the learned ,Advocate- 
General suggested that, even if a case of 
fraud was not established, the appellant 
was entitled to succeed on the ground of mis- 
take, and he referred to the decision of this 
Court in the case of Jogendra Nath Rai v. 
Baldev Das Marwart (8) to show that, if an 
item of joint property has been by mis- 
take oxcluded from partition, ib continues 
to be joint property in respect of which any 
of the co-owners is entitled to claim relief 
in an appropriate proceeding. After a care- 
ful consideration of the arguments advanced 
on both sides, we are of opinion that the 
contention of the appellant ought to pre- 
vail. It is well-settled that, although the 
Court is always reluctant to re-open anaccount 
which has been settled with deliberation and 
with tolerable fairness, relief will be granted. 
where fraud or mistake is established. In 
Vernon v. Vawdry (9), Lord Hardwicke 
ruled that, when, an account has - been- 
stated, if frand or imposition is established. 
the whole shall be opened: but, if there 
are mistakes and omissions, the party ob- 
jecting shall be allowed no more than to 
surcharge and falsify. In other words, as 
Lord Hardwicke stated in: Pitt v. Ohol- 
mondeley (10), the onus probandi is always on 


(7) 40. L.-J. 823, 
` (8) 60. L. J. 785; 35 O. 961;.12 0. W. N. 127. 
“ (9) (1740) 2 Atk. 119. 

1. (10) (1764) 2 Ves. (Sen) 565.. 
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the party having the liberty to surcharge 
and falsify, “for the Court takes it as 
a stated account and establishes it: but if 
any of the parties can show omission for 
which credit ought to be, that is a sur- 
charge, or, if anything is inserted that ia 
a wrong charge he is at liberty to show 
it, and that ig falsification, but that 
must be by proof on his side.” To the 
same effect are the observations of Sir 
George Jessel, M. R. in Williameon v. 
Barbour (11) : “ if the Court is of opinion that 
errors of sufficient number and sufficient 
magnitude are shown, it is not necessary that 
the errors shown should amount to frand ; if 
they are sufficient in number and importance, 
whother they are errors caused by mistake or 
errors caused by fraud the Court has a right 
to open the accounts.” It follows obviously 
that when fraud, omission or mistake is not 
shown to taintthe whole settlement, the ac- 
count will be rectified as to the mistaken items 
only, the mistake must be corrected and the 
rights of the parties re-adjusted as to such 
items. To put the matter in another way, 
when accounts have been settled, they are, 
prima facie, to be taken as a settlement of all 
valid items of debit and credit existing 
between the parties at the time of the 
settlement; but the parties will not be 
concluded by such presumption as to matters 
which were not contemplated by them or 
which were not infact included in the settle- 
ment though they existed at the time, the 
presumption is destroyed when the details of 
the settlement show that the matter in oon- 
troversy was not included. The principle of 
law applicable to cases of this description was 
vory concisely stated by Mr. Justice Washing- 
ton in delivering the judgment of the Supreme 
Court of the United States in Perkins v. 
Hart (12): “ a -settled account is only prima 
facie evidence of its correctness ; it may be 
impeached by proof of unfairness or mistake 
in law or in fact;and if it be confined to 
particular items of accdunt, it concludes 
nothing in relation to otheritems not stated 
in ib.” The rule thus stated is, however, not 
` of universal application and requires qualifica- 
tion; for it should be remembered that the 
right to correct an account is confined to 
eases in which no element of estoppel has 
intervened or where there is no obligatory 


(11) (1877) 9 Ch. Div. 529. 
(12) (1826) 11 Wheaton 237, 
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Pavie v. Noyrel (15), Eddie v. Eddie 
It was argued, however, by the leai 
Vakil for the respondents that, as errors in 
account were not specifically stated in the 
plaint, itis not open to the plaintiff to claim 
any relief on that ground. Now it is perfectly 
true that ordinarily when the plaintiff 
impeaches accounts, which have been settled, 
on the ground of errors, such errors ought 
to be specifically stated, or, as put by Lord 
Chelmsford in the case of Parkinson v. 
Hanbury (17), followed by this Court 
in Mohesh Ohunder Bose v. Radha Kishen 
Bhattacharjee (18), where a party seekg to 
open a settled account, there must be some 
direct, distinct and specific averment of 
errors to entitle the party to open the accounts. 
The plaint in the case before us is, no doubt, 
open to criticism on the ground that such 
specific averment of errors was not mado and 


(18) for 14 0. B. 616. 

(14) (1885) 4 B and 8. 497. . 
(16) (1826) 6 Martin N. 8. 92. 

(16) (1871) 61 TIL. 184. 

(17) (1867) L. B. 2 H. L. 1. 

(18) 60 D. J. 680 at p. 580; 13 O, W. N, 28, 
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not denied before him that the 
s had been excluded from the ami- 
e partition, and it was fonnd that one 
t them had been transferred to a stranger 
after the partition and that the other was 
still in the possession of the first defendant. 
The District Judge reversed this decision 
on the ground thatthe plaintiff had failed 
to prove that the existence of the holdings 
had been concealed from him at the time 
of the partition; and he also doubted 
whether the suit could be treated as one 
for recovery of immovable property. In 
our opinion, the grounds of the decision of 
the District Judge upon this point cannot 
be supported. If the holdings were joint 
family property, as they were practically 
admitted to be before the Subordinate Judge 
: and if they were excluded from partition 
no question arises as to fraud or concealment. 
If they were joint property and if they 
m were not partitioned, they still continue to 
be joint property and the plaintiff is entitled 
either to a share of them or to a decree 
for money representing their value. The 
Subordinate Judge assessed their value at 
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Rs. 791 and gave the plaintiff a decree for 
one-third of this sum. No question, there- 
fore, arises as to whether the present suit 
should be treated as one for recovery of 
possession of immovable property. The 
plaintiff is satisfied with the decree given 
by the Subordinate Judge upon this point 
and, in our opinion, that decree ought to be 
restored to this extent. 

The third ground urged on behalf of the 
appellant relates to the debt due from Shama 
Sundari. It appears from the papers which 
have been placed before us that, when the 
accounts were taken, the amount due from 
Shama Sundari was estimated to beo 
Rs.1,386 and odd; but it was expressly stated, 
that this was only the principal amount 
of the bond. It is obvious, therefore, that 
whatever sum was due at the time on account 
of interest was excluded from the partition. 
There are no materials, however, on the record 
from which we can delcrmine the precise 
amount of interest then due. The bond was 
apparently not produced, and no satisfactory 
explanation has been given for its non-pro- 
duction. Atthe same time we observe that 
the reason given by the District Judge for 
holding that the plaintiff has no right to the 
interest which had accrued in respect of 
the bond-debt is unsustainable. The learned 
Judge refers to section. 8 of the Transfer-of 
Porperty Act to show that the interest 
was an incident of the debt and when the 
debt upon partition fell to the share of the 
first defendant the interest also must be 
taken to have been similarly allotted. This 
view is obviously erroneous. Section 8 of the 
Transfer of Property Act clearly specifies 
that when the property transferred is a debt, 
arrears of interest accrued before the 
transferred are presumed not to have been 
transfered but the interest accruing after the 
transfer is implied to have been transferred. 
We are of opinion, under these circumstances, 
that the rights and liabilities of the parties 
in respect of this particular matter should 
be further investigated. The District Judge 
will determine what interest had accrued 

_due at the date of the partition and what 
was the total amount recoverable from Shama 
Sundari at that time. If such amount is 
established to be in excess of Rs. 1,336 and 
odd which alone was taken into account 
at the time of partition, the plaintiff will 
be entitled to a decree in respect of his 


Vol, Tu] 


share of the balance. The parties will be at 
liberty to give additional evidence for the 
fall elucidation ‘of this point and to produce 
either. the original bond, if it is still in 
existence, or to give secondary evidence of 
its contents. 

The fourth ground urged on behalf of the 
appellant relates to a share of the debts 
‘due to the Berhampore shop at the time of 
the partition. It is not quite clear upon what 
precise ground the plaintiff seeks to found 
his claim in respect of this matter. It is 
not alleged, much less established; that these 
debts have been actually collected and the 
sums realised misappropriated by the first 
defendant. Nor is it established that the 
~ debts have become barred and unrealisable 
by reason of any default on his part. Upon the 
facts found, no charge of frand or negligence 
can be maintained as against any of the 
defendants. On the other hand, itis reason- 
ably clear that these debis were examined 
by the parties at the time of the partition 
and no suggestion appears to have been made 
either then or now that the first defendant 
was in any way to be blamed because the 
debts had become unrealisable. We must, 
consequently, hold that the claim of the 
plaintiff in respect of these debts cannot be 
sustained. 

The result, therefore, is that this appeal 
must be allowed in part; the decrees of 
dismissal made by the District Judge will 
be discharged and in lieu thereof, the 
plaintiff will have a decree for one-third 
of Rs. 719 in respect of his share 
of the two holdings. The deeraa will 
further’ direct that the case be remanded 
„to the District Judge for investigation of 
the claim of the plaintiff in respect of the 
debt due by Shama Sundari, with refer- 
ence to the observations contained in this 
judgment. 

As the victory has been a divided one, 
we direct that the parties should bear their 
own costs of this litigation up to the pre- 
sent stage The costs of the hearing before 
the District Judge after remand will be in 
his diseretion. 

Appeal ailowed in part. 
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which had been excinded from parution co 
to be joint and so hable to be partationed. 

Bhowan: Prasad v. Juggernath, 9 O. L. J. 188; 
0. W. N. 309, 3 Ind. Cas 241, followed 

A partition or family arrangement, mado in 
settlement of a disputed or doubtful claim efect- 
ing a division of the family properties, whioh wna 
errried ont and acted upon by them for gomo- 


‘time, 1s a valid and Inndmg arrangement which 


the parties to ıb cannot deny, ignore or resilo 
from. 

Helan Disi v. Durjadas Mundal, 4 0, L. J. 328, 
followed. 


Therefore, where a partition was effected with 
Nos. 1 and 2 and tho 
father-in-law of the plaintiff who acted as tho 
guardian of his son-in-law, and possession had been 


‘delivered m accordance therewith, and the plam- 


tiff on atlamment of majority confirmed the tran- 
saction, and the parties had effected improvements 


“on the property and granted long leases to ton- 


ants, and the defendants had since tho time of 
the partition ceased to keep accounts of the joint- 
estate: Held, that the partition was valid and 
binding upon the parties 

A family arrangement concluded in honest orror , ° 
is binding, but not so if either party his been 
misled by the concealment of material things, or 
if founded on mistake of either party to which 


- tho opposite party was on accessory. 





















R. R. 280, 
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8 companion pro- 
r otherwise con- 
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isputed transaction 
executors must be 
lity, if any, deter- 


partition, the parties 
up to the stage of 


essers Jardine Skinner & 
Dildar Khan y. Bhavani 
ollowed. 

ant contests the right 
ition, he may be made 
y incurred by reason of 


. 358, 367, referred to. 


dra, Nath Mukherjee, for the 


r. Yusuf and Babus are Ohandra 


Judgment.—on the 30th May 1897, 
atya Doyal Banerjee, a Hindu resident of 
Tebnipara in the District of Hooghly, died 
possessed of an estate of considerable value 
in respect of which he had made a testa- 
mentary disposition on the 11th January 1897, 
He left a mother, a widow, three sons and 
- four daughters. On the 14th August 1897, 


his first two sons, defendants in the present, : 


suit, took out probate of the will of which 
they were the executors. The third son who 

at the time of the death of his father was an 
infant, attained majority in October 1905. 

In May 1904, the two major sons and the 
infant son represented by his father-in-law 
made a partition of a considerable portion of 

the immovable property left by the deceased. 

It was arranged between the parties at the 
time that the private partition would bo sub- 

+. sequently affirmed by a decree of Court and 
that meanwhile the parties were to take 
. and continue in separate possession of the 
properties partitioned. The plaintiff took 
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possession of lot No. 3 as described. in 
schedule A tothe plaint; the first defendant 
took lot No. 2 of that schedule and the second 
defendant lot No. 3, The plaintiff alleges, 
and his. allegation is not disputed by his 
brothers, that since these allotments were 
made and possession taken by the parties, 
each of them has laid out capital for the 
improvement of his share, and has in some 
instances granted long leases of portions of 
his property. Subsequently in August 1904, 
other properties were similarly partitioned 
and possession was taken by the brothers, of 
the allotments made on the occasion. The 
plaintiff farther alleges that in January 1906, 
the jewelleries of the estate were divided, 
before which some of the valuable gold and 
silver articles had already been distributed 
amongst them. The plaint recites that 
former deeds of partition have not been 
drawn up nor have the accounts of the estate 
been taken and adds that on account of. the 
wilful defanlt of the executors, portions of 
the estate have been either lost or” destroyed 
and that they are consequently liable- for 
devastavit. The plaintiff, accordingly, com- 
menced this action on the 15th April 1907 
for account of the administration of the estate, 
for confirmation of the private partition 
amicably effected between the parties, for a 
scheme under which suitable provision might 


- be made for payment of the annuities and 


bequests mentioned in the will of the testator 
for partition of the properties which have 
not yet been divided and for incidental reliefs. 
In the alternative, the plaintiff prayed that 
if for any reason the allotments already made 
should not receive the sanction of the Court 
a partition of the whole of the estate might 
be directed. The plaintiff joined as defend- 
ants to the suit his two brothers who had 
acted, as executors, his four sisters who were 
entitled to certain bequests under the will and 
algo his mother. The mother died during 
the pendency of the suit and as the grand- 
mother, that is the mother of the testator died 
before the suit, no further reference need be 
made to them. The first and second defend- 
ants who are the brothers of the plaintiff, 
filed separate written statements remarkable 
for their prolixity. They did not deny the 
private partition nor the allegation that 
possession had been taken in accordance there- 
with. So far as we can gather from the 
written statements, there was no substantigl 
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defence to the suit, but ‘allegations were- 
made as to the extent of the properties com- 
prised in the estate and it was urged that 
certain properties claimed by the plaintif as- 
included in the estate were the self-acquired 
properties of the second defendant. The 
defendants further denied the charge of waste 
and mis-appropriation and also contested. 
their liability to: render accounts. The 
sisters filed written statements in which they 
put forward their claim to the bequests’ 
made in their favour in the will of their 
father. On-these pleadings the Subordinate. 
Judge raised thirteen issues. The third 
issue was to the following effect. What were 
the conditions under which. the scheme of. 
partition was made P Had they been com- 
plied with P Can the scheme be adopted P 
The other issues related to the question of 
the exient of the estate, the liability of the 
executors to render an ordinary account or. 
account for wilfnl default and the provisions 
to be made for the payment of the leagacies. 
No evidence was taken by the Subordinate 
Judge upon the third issue but the second 
defendant, who alone really contested the 
suit, made a statement in Court on the 
20th July 1908. He admitted the pre- 
paration of the scheme for partition of the 
movable and immovable properties as 
alleged by the plaintiff, but expressed his 
unwillingness to abide by the distribution 
which had been made becanse as he alleged, 
in the first place, there had been some mistake 
in the scheme discovered by him after the 
written statement had been filed; in the 
second place, the accounts had not been taken 
within six months from the 5th June 1904 
on which date the first allotment was made 
and, in the third place, the accounts had not 
been taken in respect of the arrears of rent 
due for Zemindaris and houses and also in 
respect of litigation expenses. The Subor- 
dinate Judge on the 21st July 1903 decided 
the third issue and gave effect to the objec- 
tion of the second defendant on the grounds 
that the partition was invalid and ineffectual 
as it was not embodied in a registered instru- 
ment, and admittedly did not comprise all the 
properties of the estate. He further held 
that it was unfair in that the amount of 
arrears due on each of the properties had not 
been taken into account. In this view the 
Subordinate Jadge concluded that the entire 
estate should be partitioned by a Commis- 


sioner, and three days later, made his preli-. 
minary decree. The judgment on which 
this decree is based is somewhat meagre and 
does not satisfactorily deal with the various 
questions which arise in the case, in particular 
the question of liability of the executors to 
render accounts, which is disposed of in such 
ambiguous terms that both the parties before 
us have expressed their inability to under- 
stand what the Subordinate Judge really 
intended to decide. The plaintiff has now 
appealed against the preliminary decree and 
on his behalf the decision of the Subordinate 
Judge has been assailed substantially on four 
grounds, namely first, that the private 
partition effected between the parties is 
binding upon them and cannot be impeached 
on any substantial ground; secondly, that an 
enquiry as to what properties are comprised 
in the estate and are liable to be partitioned 
ought to have been made by the Court before 
the prelimimary decree was made and should 
not have been left to the Commissioner ap- 
pointed to make the partition, thirdly, that 
the properties claimed by the second defend- 
ant as his self-acquired properties have not 
been established to be of that description ; 
and fourthly, that the liability of each of the 
executors to render accounts ought to havo 


“been specifically stated. The second defend- 


ant has also appealed against the prelimi- 
nary decree and on his behalf it has been 
contended that the shares of the three 
properties Ultadingi, Manickotlla and Tiljala 
which have been directed to be partitioned 
have been erroneously calculated and, the 
shares acquired by him after the death of his 
father should have been treated as his self- 
acquisitions and consequently not liable to be 
partitioned. Both these appeals have beon 
heard together and as they are directed 
against the same decree, the questions raised 
may be discussed in one judgment. 

In support of the first ground taken on 
behalf of the appellant which is the substan- 
tial ground in these appeals, it has been argued 
that the partition previously made should not 
have been ignored inasmuch as it was 
effected with the consent of the first and 
second defendants and the father-in-law of 
the plaintiff who acted as the guardian of his 
son-in-law. Onur attention has further been 
invited to the circumstance that possession 
had been delivered in accordance therewith, 
that the plaintiff on attainment of majority 
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had confirmed the transaction, that the parties 
had effected improvements on the property 
and granted long leases to tenants and that, 
even according tothe case of the defendants 
they had since the time of the partition 
ceased to keep accounts of the joint estate. 
It has further been argued that the partition 
was in the nature of a family arrangement 
and that the Court ought to be slow to upset 


_an arrangement which had been carried out 


apparently with considerable care and caution. 
In our opinion there can be no question that 
this contention must prevail, the reasons 
given by the Subordinate Judge in favour of 
the view that the private partition should be 
ignored are all unsubstantial and the objec- 
tions raised by the second defendant in the 
statement which he made before the Court are 
equally without foundation. 

In the first place the Subordinate Judge 
appears to have held that as the partition 
was not effected by a registered instrument, 
jt was inoperative in law. This view is 
entirely opposed to the decision of this Court 
im a case the correctness of which has not 
been called in question before us. namely, 
Gyannesea v. Mobarakannessa (1), where it 
was ruled that a partition of joint property 
was not an exchange within the meaning of 
section 118 of the Transfer of Property Act, 
and was not by law required to be effected 
by an instrument in writing. The same view 
had been indicated by their Lordships of the 
Judicial Committee in thecase of Rewun Persad 
v. Musammat Radha Beeby (2), where their 
Lordships regarded it as undisputable that a 
division of joint property might be effected 
withoutaninstrument in writing. Reliance was, 
however, placed by the learned Vakil for the 
second defendant upon the case of Subramant 
Ayyer v. Sawitri Ammal (8), as an authority 
for the contrary view. That case is clearly 
distinguishable. The learned Judges of the 
Madras High Court appear to have held that 
ifa partition was effected by an instrument 
in writing and if the property was of the 
statutory value, the deed to be operative 
must be registered. They do not lay down 
that a partition can be effected only by a 
written instrument duly registered. We 
must hold, therefore, that the partition by 
the plaintiff and not denied by the defendants 
(1) 25 C. 210; 2 0. W. N. 91. 

8 AM. I. A. 187 at p. 168; 7 W. R. 85 (P. 0.) 

(3) 4 M. L. T. 354; 19 M. L. J.228 and (Infra) 8 

Ind. Cas. 821. 


is not inoperative because it was not em- 
bodied in a registered deed. 

The second reason given by the Subordi- 
nate Judge against the validity of the private 
partition is equally untenable. He appears 
to have held that becuuse some of the pro- 
perties were left joint, the partition was 
partial and consequently inoperative; a view 
clearly based upon a confusion of ideas. He 
has lost sight of the distinction that althongh 
there cannot be'a partial partition by a suit, 
partial partition by private arrangement is 
allowable. The cases of Hart Das Sanyal 
v., Pran Nath Sanyal (4) and Jogendra Nath 
Mukerji v. Jugobundhu Mukerji (5), are 
authorities for the proposition that a par- 
tition suit must embrace the entire property 
jointly owned by the parties and a suit for 
partition cannot be entertained for the 
division of a portion only of the joint pro- 
perty. These cases, however, do not support 
the proposition that a partial partition by 
private arrangement is inoperative in law. 
It was ruled by their Lordships of the 
Judicial Committee in Rewun Persad v. 
Musammat Radha Beeby (2), thata division 
may be effected without an instrument in 
writing and may be either total or partial, The 
same view is indicated in the judgment of 
their Lordships of the Judicial Committee in 
Katama Natchiar v. Raja of Shivagunga (6) 
and Ohtntaman Singh v. Nowlukho Konwart (7) 
The identical view was followed in the cases 
of Gavrisankar Rajaram v. Atmaram Prabhu- 
ram (8) and Bhawant Prasad v. Juggernath 
(9). In the latter case itwas pointed out that 
if the private partition was partial, the pro- 
perty which had been excluded from parti- 
tion continued to be joint and so liable to be 
partitied. 

The third reason upon which the Sub- 
ordinate Judge has refused to give effect 
to the private partition is also unsustainable. 
He observes generally that in his opinion 
the distribution of property alluded to in the 
scheme cannot be said to be a fair one. This 
may be taken in connexion with the first 
reason. assigned by the second defendant 
in support of his refusal to adhere to the par- 
tition, namely, that since his written state- 


(4) 12 O. 566. 
(5) 14 O. 122. 
{9 9 M. 1. A. 539 at p. 614; 2 W. R. 31 (P. C.) 
7) 2 T. A. 268; 1 C. 153 at 161 ; 24 W. B- 255. 
` (8) 18 B. 611. 
(9) 9 O. L. J. 188 ; 18 0; W. N. 809; 3 Ind. Ona, 241, 
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ment was filed he has discovered some mis- 
take in the scheme not specified up to the pre- 
sent time. It is manifest upon the authorities 
that a partition of family properties as was 
made in the present case must be treated 
asa family arrangement and cannot be 
lightly seb asidein this manner. The prin- 
ciples applicable to cases of this description 
were examined and re-stated in the case of 
Helan Dasi v. Durgadas Mundal (10). It was 
there pointed out that a partition or family 
arrangement made in settlement of a disputed 
or doubtful claim by arbitrators appointed by 
the parties, effecting a division of the family 
properties and drawing of a list of them, which' 
was carried out and acted upon by them 
tor sometime, was a valid and binding 
arrangement which the parties toit could 
not deny, ignore or resilefrom. This view 
is supported by the decision of the 
Judicial Committee in Sri Gajapatht Radhika 
Patta Maha Devi Garu v. Gajapathi Nilamani 
Patta Maha Devi Garu (11), Mantappa 
Nadgoda v. Baswunt Rao Nadgowda (12), 
Greender Ohunder Ghose v. Troyluckho Nath 
Ghose (18) and Muhammad Imam Ali 
Kkan v. Husain Khan (14). It was further 
pointed out in the case just mentioned upon 
the authority of Williams v. Williams (15) 
that a family arrangement might be up- 
held althongh there was no right actually 
in dispute at the time of making it, and 
the Courts would not be disposed to scan 
with much nicety the quantum of con- 
sideration. It was a mistake to suppose 
that the doctrine of family arrangement 
extended no further than to arrangements 
for the settlement of doubtful or disputed 
rights. The principle is applicable not 
merely to cases in which arrangements 
are made between the members of a 
family for thé preservation of its peace 
but also to cases in which arrangements 
are made between them for the preserva- 
tion of its property. No doubt a family 
arrangement may be set aside on the 
ground of mistake, inequality of position, 
undue influence, coercion, fraud or any 
other similar ground, but any such al- 


legation must be clearly established. The 
10) 40. L. J. 823. 
{i9) 18 M. I. A. 497 at p. 512;6 B. L.R. 202; 14 
W. R. 33 (P. O.) 

(12) 14 M. I. A. 24 at p. 36. 

(18) 21 I. A. 35 ; 200 378. 

(14) 25 L A. 161 ; 26 C. 81 at p. 100. 

(15) L. R. 2 Oh. App. 204, 


leading decision on the effect of mistake 
in affecting the validity of a family settle- 
ment is that of Gordon v. Gordon (16). 
ln this case, which was repeatedly argued 
before Lord Eldon in the course of five 
years, it was ruled that family agreements 


without frand must be established, though 


founded in mistake but they would not 
be supported if founded on mistake of 
either party to which the opposite party 
was an accessory. A family arrangement, 
concluded in honest error, is binding, 
but not so if either party has been misled by 
the concealment of material things, for 
the family agreement requires communi- 
cation of all material circumstances, The 
Lord Chancellor stated that where family 
arrangements had been fairly entered into 
without concealment or imposition, on 
either side, with no suppression of what 
is true or suggestion of what is false, al- 
though the parties might have greatly 
misunderstood the situation and mistaken 
their rights, a Court of Equity would 
not disturb the quiet which was the 
consequence of the agreement ; bub when 
the transaction had been unfair and found- 
ed upon falsehood or misrepresentation 
a Court of Equity would have very great 
dificulty in permitting such a contract to 
bind the parties. To the same effect are 
the decisions in Lawtan v. Campion (17) 
and Bentley v. Mackoy (18). The latter 
of these cases shows that where a doed 
of family arrangement has been acted 
upon for many years and no frand is 
imputed, the Court will not set aside or 
alter such a deed upon the mere allegation 
by some of the parties to it that its pro- 
visions did not carry out their intention. 
The essence of the matter is, ng Lord 
Justice James puts it in Mozon v. Payne 
(19) that to make a compromise of any 
value, the parties must be at arm’s length, 
on equal terms, with equal knowledge, 
and with sufficient advice and protection. 
Reference may alsobe made to the caso of 
Fane v. Fane (20), which shows how a family 
settlement will not be supported if found- 
ed ona mistake of either party to which 
the other party is an accessory, although 

(16) 3 Swanston 400; 19 R. R. 230. 

(17) 18 Beay. 87. 

(18) 31 Beav. 143; (on Appeal 4 De G.F. and J. 278). 


(19) L. R. 8 Oh. App. 881. 
(20) L. R. 20 Bq 608. 
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such mistake may have been’ innocently 
made, Tested in the light of these principles 
the second defendant has really no sub- 
stantial grounds to urge against the par- 
tition. He vaguely asserts that he has dig- 
covered some mistake which he does not 
even specify. He does not allege that the 
mistake was induced by any representation 
made by the other parties to the partition. 
The Subordinate Judge states in general 
terms thatthe partition cannot be regarded 
as fair. Obviously there is no tangible 
ground upon which the partition can be 
disregarded, 


~ The fourth and last ground upon which the 
Subordinate Judge ignores the- partition turns 
out on examination to be as unsustainable as 
the others. He considers that ag the arrears 
due upon the different properties were not 
taken into account, the partition cannot be 
treated as operative. In this connection 
we may notice the third objection of the 
second defendantthat the partition is not ¢on- 
clusive because accounts haye not been taken 
of arrears of rent of semindaris and 
houses and all expenses of litigation. The 
obvious answer is that 1f the accounts have 
not been taken, they have to be taken in 
this suit, and indeed, it is one of 
the primary objects of the present liti- 
gation to have the accounts taken. The 
second defendant also urged in his statement 
before the Court that the accounts of the 
executors had not been taken within six 
months from the 5th June 1404 when the 
partition was effected. If there was an 
arrangement that the account should be so 
taken, failure to carry it out does not, in our 
opinion, invalidate the partition. The execu- 
tors are bound to render accounts of their 
management of the estate. So far as we can 
gather from the materials on the record, they 
have not up to the present time shown either 
willingness or readiness torendersuch accounts, 
and itis obvious that their failure to dis- 
charge their duty cannot in any way affect the 
validity of the private partition. It follows 
consequently that all the reasons given by tho 
Subordinate Judge and urged by the second 
defendant against the conclusive character 
of the private partition completely fail. The 
plaintiff is, therefore, entitled to ask that the 
allotments already made be adopted by the 
Court and that the rights of the respective 
parties in the properties covered thereby be de- 


clared accordingly. Itis further clear that the 
owelty money due in connection with the 
allotments should be prid and received as 
provided therein. The partition will, there- 
fore, take place only in respect of properties 
movable and immovable, not previously 
divided. . The first ground taken on behalf 
of the appellant must consequently be decided 
in his fayour. f < 

The second ground taken on behalf of the 
appellant ‘raises the question, whether the 
properties to be partitioned ought to have 
been determined by the Court. before the 
preliminary decree was made. The second 
defendant filed a petition on the 21st July 
1908 in which he gave a list of ten properties, 
which, according to him belonged to the 
estate of his father. When he was examined 
in Court, he asserted that there were other 
properties also in the shape of Government 
promissory notes anc ornaments which formed 
part of the estate. The Subordinate Judge 
raisedan.issueon the point as to whether 
any properties, movable or imméyvable, had 
been excluded from the lst of joint pro- 
perties annexed tothe plaint, and, if so whe- 
ther the suit was maintainable. At the trial, 
however, he omitted to decide the question 
thus raised. The plaintiff has offered to include 
in the suit any property which may be’ 
proved to be joint property, buthe does not 
admit that he has, to his knowledge, left 
any property out of the suit. As pointed out 
in the cases of Hart Narain Brahme v. 
-Ganpat Rao Daji (21) and Ram Lochun 
Pattuck v. Rughoobur Dyal (22), all 
properties established to be joint properties 
must be included in the suit. But the ques- 
tion, whether a particular property, alleged to 
be joint, really possesses that character has to 
be determined before the preliminary decree 
is made. This is fairly clear from the terms of 
section 396 of the Code of 1882 and Order 
26 Rules 13 and 14 of the Code of 1908. These 
provisions of the law contemplate that by the 
preliminary decree should be ascertained the 
property to be divided, the parties interested, 
and their several rights therein. If any 
authority were needed for such an elementary 
proposition, reference may be made to the 
decision of the Chief Court of Punjab 


in the case of Kanshi Nath v. Bulaki 
Das (23), where it was ruled that the 
faa eN 272. 
22) 15 W. R. 111. 
(ony 124 P. R, 1893. 
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specific properties to be partitioned must be 
ascertained before preliminary decree is 
made. The reason for this rule is obvious; 
as all questions involving the title of the 
parties and their right to any relief within 
the issues, are judicial in character and must 
be determined by the Court, such determin- 
ation must be ordinarily made by the Court, 
and incorporated in the interlocutory decree 
before any partition is made or directed. It 
need not be denied that in exceptional circum- 
stances, partition may properly be directed, 
reserving some question for further 
and future consideration. But if, as 
a general rule, the properties to be partitioned 
are not determined before the preliminary 
decree but are left to be determined by the 
Commissioner it may lead to great inconveni- 
ence and endless confusion, for instance, after 
the Commissioner, has made his return, if the 
Court should hold that a particular property 
was not liable to be divided because it was 
not joint property, the whole of the allotments 
might have” to be re-cast. We must conse- 
quently hold that before the preliminary 
decree is made, the Subordinate Judge should 
determine upon evidence whether the pro- 
perties alleged by the second defendant to be 
joint properties and belonging to the estate 
of his father, are really properties of that 
description. If this is answered in the 
affirmative, the properties will be included in 
the suit. The second objection taken on 
behalf of the appellant must consequently be 
upheld. 

The third objection taken on behalf of the 
appellant raises the question, whether the pro- 
perties claimed by the second defendant as his 
self-acquired properties have baen established 
to be such. The evidence on the point is 
meagre and inconclusive, and it is impossible to 
hold that the second defendant has proved con- 
clusively that the properties acquired by him 
after the death of his father were acquired with 
his separate funds. In this connection, we may 
also consider the ground taken by the second 
defendant in the appeal separately preferred 
by him, in which he has urged that shares in 
certain properties, directed to be partitioned, are 
his self-acquired properties. Upon this part 
of the case also the evidence is very vague. 
It might have been necessary under these 
circumstances to direct a fresh investigation 
into this point. The parties, however, ap- 

preciated that even if it was established that 


the money applied in the purchase of the 
properties alleged to be self-acquisitions, 
were proved in part to be monies belonging 
to the estate of which’ the second defendant 
was an executor, questions of considerable 
nicety might arise as to the precise rights of 
the parties. The question might, for in- 
stance, arise, in view of the principles laid 
down in Knatchbull v. Hallett (24), whether the 
beneficiaries were entitled, at their election, to 
take the properties so acquired or to have a 
charge on the properties for the amount 
of the trust money. Under these cir- 
cumstances, the parties have agreed that the 
properties acquired by the second defendant 
after the death of his father should bo 
retained by him, but that he should account 
to the beneficiaries for all monies he might 
have spent out of the estate for the purpose of 
such acquisition. The third ground taken 


‘by the appellant must, therefore, be allowed, 


and a direction inserted in the prelimimary 
decree as to the liability of the second defend- 
ant to account for all sums spent out of the 
estate for the acquisition of these properties. 

The fourth ground raises the question 
of the liability of the executors to render 
an account. The direction which the 
Subordinate Judge has given on this behalf 
is not quite intelligible. There is no dispute 
that the executors as such must render the 
ordinary accounts ; that is they must account 
for all profits that have accrued in their 
own time either spontaneously or by their 
acts out of the estate of the deceased. But 
the executors, especially the second defend- 
ant, are further charged with devastavit, 
If this is established, that isif itis proved 
that there has been a waste of the assets 
and mis-management of the estate and effects 
of the deceased because the executors have 
squandered and mis-applied any portion of 
the assets contrary to the duty imposed upon 
them, they must be held answerable as for 
wilful default. In this connection, the 
question arises whether the two executors, 
the first and second defendants to this suit, 
are jointly and severally liable. The prin- 
ciple applicable to cases of this description is 


-thus atated in a work of high authority 


(Williams on Executors Vol. II p. 1467);— 

“A devastavit by one of two executors or 

administrators will not charge his companion 

provided he has not intentionally or other- 
(24) 18h. D. 698. 


254 


INDIAN CASES. 


[1909 


SATYA KUMAR BANERJEE V. SATYA KIRPAL BANERJEE. 


wise contributed to it; for the testator’s 
having misplaced his confidence in one, shall 
not operate to the prejudice of the other.” 
Williams v. Nizon (25). It is, however, the 
duty of all executors to watch over, and, if 
necessary, to correct the conduct of each 
other, and an executor who stands by and 
sees a breach of trust committed by his co- 
executor, becomes responsible for that breach 
of trust [Styles v. Gery (26), Lorton v. 
Brocklehurst (27)]. When, therefore, the 
accounts of the estate are taken, with regard 
to each disputed transaction, the conduct of 
each of the executors must be examined and 
his special liability, if any, determin- 
ed. With reference to this part of the case, 
it is necessary to add that all the parties 
before us have agreed to render an 
account of all collections from joint funds 
which might be proved to have been received 
by them, and the plamtiff has consented to 
account for monies, if any, received on his 
behalf by his father-in-law and which he was 
not entitled to receive under the private 
partition. In other words, the parties have 
agreed that arrears and outstandings of the 
estate which have not been partitioned, should 
be accounted for by the parties who might 
have realised any portion of them. The order 
of the Court below upon the question of 
accounts must, therefore, be varied in the 
manner indicated. 

Two other points of minor importance 
which were discussed in the course of the 
argument addressed to us, now require ex- 
„amination. As regards the order for costs 
made by the Court below, it has been con- 
tended that it is manifestly unjust as it 
directs each of the parties to bear his own 
costs up to the date of thepreliminary decree. 
There is considerable force in this contention. 
No doubt ordinarily in a suit for partition, 
pure and simple, as pointed ont in the 
cases of Shama Soondures Debia v. Messers 
Jardine Skinner § Oo. (28), Nawab Dildar 
Khan v. Bhowant Sahai Singh (29), the 
parties are to bear their own costs of 
the suit up to the stage of the preliminary 
decree. But where, as here, the defendant 
contests the right of the plaintiff to claim par- 


tition, he may be made liable for costs unneces- 
(25) 2 Beay 472, 
(26) Macfly 422 (423). 
(87) 29 Bev 604. 
(39) 12 W. R 160. 
29) 5 O. L, 3.642, 


sarily incurred by reason of his unfounded op- 
position Porter v. Lopes (30). Under these cir- 
cumstances, in the present case where a large 
numberof disputed matters arise, the question 
of costs may be reserved till the final decree 
is drawn up andan order made therein con- 
sistently with the justice of the case. As 
regards the bequests in favour of the 
daughter it was contended that provision 
ought to be made in the decree for payment 
of Rs. 3,000 to which the fourth defeudant was 
apparently entitled and the annuities payable 
to all daughters of the testator should be 
secured upon portions of the estate. Jt is 
conceded by all the parties that proper 
direction in this behalf ought to be inserted 
in the decree. 

The result, therefore, is that this appeal 
must be allowed and the decree of the Court 
below discharged. The case will be re- 
manded tothe Subordinate Judge with the 
following directions :— 

(a) that the several allotments made in 
the course of the amicable partition 
between the parties be adopted and 
the vights of the respective parties 
in the same be accordingly declared 
in the decree. 

(b) that the owelty money due in con- 
nection with the allotments be 
paid and received by the parties as 
provided therein. h 

(c) that the question of the extent of 
the properties included in the estate 
of the testator be determined’ 
before the preliminary decree and 
in particular that the title to the 
properties alleged by the second 
defendant to be joint properties be 
investigated upon the evidence. 

(d) that the properties which were not 
in existence at the time of the 
death of the testator and have been 
subsequently acquired by the second 
defendant and are claimed by him 
as his self-acquisitions be retained 
by him, on condition that when 
accounts of the estate are rendered, 
sums, if any, spent out of the estate 
for the acquisition of such properties 
be debited against him. 

(e) that after the properties which are 
liable to be partitioned have been 
ascertained and the rights, and 

(80) 7 Oh. D. 358 at p. 867. 
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interests of the parties therein have 
been determined, a preliminary 
decree be made for partition by 
metes and bounds and a Commis- 
sioner appointed for that purpose 
under Order 26 Rules 13 and 14. 

(f) that the preliminary decree do 
contain a direction for the taking of 
accounts: that the first and second 
defendants be called upon to render 
the ordinary accounts of an executor 
up to the time that they were in 
possession of the estate, and also 
to render accounts as for wilful 
default for any devasiavit com- 
mitted by them, that in this latter 
respect, the conduct of each of the 
executors be separately considered 
and his liability ascertained. Let 
it be further declared that each 
party including the plaintiff has 
agreed to account for any joint 
moneys received by him since the 
pivate partition. 

(g) that in the final decree provision be 
made for due payment of bequest 
in favour of the fourth defendant 
and the annuities payable to all 
the daughters of the testator, and 
that these be charged upon such 
portions of the estate as may be 
sufficient to secure their due pay- 
ment. 

(A) that the question of costa be reserv- 
ed till the stage of the final decree. 

As regards the costs of this Court, we 
lirect that the second defendant do pay the 
sxosts of the plaintiff. We assess the hearing 
‘ee at Rs. 500. 

Only one decree will be drawn up in both 
he appeals. 

Appeal allowed. 
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(Not reported yot elgewhero.) 
MADRAS HIGH COURT. 

Crvit APPEALS Nos. 90 anp 91 oF 1906. 
August 2, 1909. 
Present.—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

In Arrear No. 90. 
KALISWARA- GQURUKKAL— APPELLANT 
versus 


NATARAJA TAMBIRAN AND orners— 
RESPONDENTS 
In AppeaL No. 91. 
KAILASAM PILLAI—APPELLANT 
versus 
NATARAJA TAMBIRAN AND ormers— 
RESPONDENTS 

Civil Procedure Code(Act XIV of 1882), « 539—u:t 
against the head of a mutt by lay disciplreo—Triayer for 
declaration that the head 18 not lawful trustee and 
for his removal from office—Scheme for administration of 
devasthanam pi ope: tees affliated to the mutt—Maretatn- 
ability of actioa—Whether head ofa mutts trustee or 
holder of life-eatate 

Under section 539, C. P. C., a suit by the lay 
disciples of a mutt or the worshippors at the devastha- 
nam, is maintainable against the head of the mutt 
for a declaration that he has not been lawfully 
appointed and for his removal from ofħco It is 
not necessary that a successor should first be ap- 
pointed to the deceased holder of the office and 
that he should sue for possession from tho trospasser 
or the man in unlawful possession. 

Even though the head of a muti may not be 
romoved from office by a swb under soction 539, 
Civil Procedure Code (XIV of 1882), still on proof of 
mismanagement or waste he may be divested of 
tho devasthanam properties in his possession and tha 
Court can make necessary provisions for n proper 
administration of the trust. 

Neti Ruma Jogtah v. Vencatacharlu, 26 M. 450 and 
Bishen Chand Basawat v, Nadir Hossain, 15 O. 320; 
16 I A. 1, followed. 

Strinivasa Ayyangar v. Strinivasa Swami, 16 M. 31L, 
not followed. 

Strimvasa Swann v. Ramana Chanar, 22 M. 117, 
distinguished. 

The question whether the head of a mutt is tho 
holder of a life-estato or a trustee was referred to a 
Full Bench. 


Appeals against the Judgments and decrees 
of the District Court of Madura in O. S. Nos. 
1 and 2 of 1905. 

Facts.—tThe plaintiffs, describing them- 
selves as lay disciples of the Tiruvannamalai 
mutt sued the defendant for a declaration that 
he was notlawfully appointed head of the mutt, 
for his removal from office and for administration 
of the devasthanam (i.e.. temple properties in 
possession). Defendant pleaded that he 
could not be removed under section 539, 
Civil Procedure Oode, and that consequently 
he cannot be deprived of the management of 
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tho properties. The District Judge decided 
both the points in defendant’s favour, holding 
also as to the former that the proper course 
for plaintiffs to have followed was to have 
appointed n legal successor to the deceased 
head of the mutt and for him to have sued 
for possession. He also held that the holder of 
a mutt was not a mere trustee but held a 
position analogous to that of a corporation 
sole in England. 

Plaintiffs preferred a second appeal to the 
High Court. 

Judgment.—tTheseare two connected 
appeals from the judgment of the District 
Judge of Madura, dismissing Suits Nos. 1 and 
2 of 1905 which related to a mutt and a 
devasthanam respectively on the ground that 
they were not maintainable in law, because, 
firstly section 539, C. P.C., (Act XIV of 
1882), does not authorize an action insti- 
tuted by two lay disciples of a mutt or by two 
worshippers at a devasthanam with the 
object of obtaining a declaration that neither 
of the two defendants—the defendants in both 
the suits being the same persons—is a lawful 
trustee entitled to be in charge of the matam 
and the devasthanam in question, for their 
removal from the management of the two 
institutions, for appointment of a new trustees 
for the administration of the trusts and for 
other appropriate reliefs; secondly the head of 
a mutt is not the trustee but holder of a 
life-estate in the (emoluments) of the mutt 
and, therefore, section 539, C. P. O., has no 
application in his case, and thirdly though 
there may be a trust in respect of the devas- 
thanam properties, yet as they were held 
according to usage by the head for the time 
being of the mutt to which it is affiliated and 
the head of the mutt cannot be removed, the 
suit must also necessarily fail with respect to 
the davasthanam properties in his possession: 
The plaintffs allege that by long established 
usage the office of the head of the mutt in 
question, 4. e., the Tiruvannamalai Athinam, 
which is described as an important Sivite 
mutt owning extensive properties in the 
District of Madura, is hereditary, the Panda- 
rasannadhi or head of the mutt for the time 
being having the power to appoint an ordinary 
disciple to succeed him but that the last 
lawful holder of the office died without 
appointing æ successor. The defendants, there- 
fore, it is said, have no title to the head- 
ship of the mutt, nor necessarily to the 
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trusteeship of the Anjukoil devasthanam, 
although each of them purports to hold the 
mutt and the temple properties as the head of 
the mutt. The plaintiffs also allege waste 
and mis-management on the part of the 
defendants, The suits were instituted with 
the sanction duly obtained of the Advocate- 
General. 

In disposing of the first question which is 
common to both the suits it is not necessary 
to enter upon a discussion of the numerous 
and in many points conflicting decisions 
under section 39, O. P.O., as the new Code 
has settled most of the differences on the point 
which directly concerns us in these appeals. 

We prefer to follow the ruling in Nett 
Rama Jogiah v. Venkatacharle (1), which is 
in consonance with a dtctum of their Lordships 
of the Privy Council in Bishen Chand Basawat 
v. Nadir Hossein (2), than rather the ruling 
reported in Strinivasa Ayyengar v. Strinivasa 
Swami (8). The learned Judges who decided 
the case seemed to treat the snit against the de- 
fendant who was holding the office of the jeer 
of a mutt and whose removal was sought on 
the ground that he had not been duly appoint- 
ed, on the same footing as a suit against a 
person who is in possession of a trust pro- 
porty adversely to the trust, but with every 
deference it appears to us that there is a 
substantial distinction between the two 
classes of cases. The latter is virtually an 
action in ejectment while the relief sought 
in a suit of the former class relates practi- 
cally to the administration of the trust. 
The learned Vakil for the respondent also 
relied in support of his objection on Srinivasa 
Swami v. Ramanuja Ohariar (4), but there a 
machinery existed for the election of a pro- 
per jeer and the main reason why the Court 
refused to interfere was that the plaintiffs 
failed to satisfy it that any good reason 
existed for not resorting to theusual machi- 
nery. Inthe present case the allegation in 
the plaint is and to that alone we must look 
in deciding an objection raised by way of 
demurrer that the proper authority to ap- 
point the head for the mutt in question was 
the last holder of the office and he died with- 
out making an appointment. 

The third objection, which is the other 


objection applicable to the devasthunam suit, 
(1) 26 M. 460. 
(2) 15 C. 329 ; 15 L A. 1. 
(3) 16 M. 31. 
(4) 22 M, 117. 


Vol. If] 


OHABILDAS LALLUBHAI V. RAMDAS OHABILDAS, 


is in our opinion quite groundless. For even 
supposing that the defendants cannot be 
removed from the headship of the muit in a 
suit instituted under section 539, C.P. C., 
ag implied in the second objection, and the 
headship of the mutt, as in the case of both 
the parties, carries with it the trusteeship 
of the devasthanam, there is no reason why 
the properties belonging to the devasthanam, 
which the defendants admittedly hold in 
trust, should not be protected, if it be proved 
that the defendants have been guilty of waste 
and mis-management as alleged, or whyif a 
proper case is made ont the Court should not 
make the necessary provisions for a proper 
administration of the trast. A Court of 
Equity regards the interest of the trast as 
supreme above all other considerations and 1f 
the ordinary machinery laid down for its 
administration fails it always exercises juris- 
diction in order to make whatever arrange- 
ments may bə required for carrying out the 
objects of the trust, such as, by the appoint- 
ment of a profer trustee and the like. As 
these aru the two grounds on which Suit No. 
2 of 1905 was held to be not maintainable 
and we consider them to be without validity, 
Appeal No. 90 of 1906 must be decreed and 
the judgment of the District Judge reversed 
so far ag it governs that suit and he will be 
directed to dispose of the- same according to 
law. Costs of the parties hitherto will 
follow the result. 

The first objection being held not to be 
good the decision of Appeal No. 91 of 1906 
now turns upon the determination of the 
second question: whether under the general 
Hindu Law the position of the head of 
a mutt is that of a trustee of its en- 
dowments or is it rather that of a life 
tenant of the income of such endowments P 
The latteris the view taken in Vidyapurna 
Thirtha Swami v. Vidyanidht Thirtha 
Swami (5), while in Giyana Sambandha Pan- 
dara Sannadhi v. Kandasamt Tambiran (6) 
and Sammunatha Pandara v, Sellappa Ohetty 
(7), the head of a mutt is regarded as a trustee 
of the institution. As the question is one of the 
importance and we are informed that in 
several appeals now pending decision, the 
same question is involved we think it to be 
desirable to obtain the opinion of the Fall 

(5) 27 M. 485. 


(8) 10 M. 876. 
(7) 2 M. 176. 
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Banoh on the point. The Appeal No. 91 will, 
therafore, stand adjourned pending the 
recaipt of the opinion of the Full Bench. 
Appeal No. 90 allowed. 
Appeal No. 91 referred to a Full Bench. 





(s.c. 11 Bom. L. R. 606.) 
BOMBAY HIGH COURT. 
ORIGINAL Crviz Sure Nu. 292 or 1905. 

j June 14, 1909. 
> Present -—Mr. Justice Beaman. 
CHABILDAS LALLUBHAI—Putaintivgs « 

versus 

RAMDAS CHABILDAS AND orners— 


DEFENDANTS. 

Specific Re'iof Aci (Lof 1877), 8 42—Dec'aatory 
sutt—Su t for havin] certain properties decltscd selj- 
azquisitions—Cungequen'ial relief not prayed for— 
Whether sut lies—Hiadu Lav—Jom! fumely—Test 
whether prop’riy tt s7/f-uquared or ansestral— Muring 
of ancestral and »6'f-a'guired properties —Nurleris of 
ancest- al property—Family arrangements, bona fdo 
and reas nable, showld be wpheld—Such arrangement hy 
father binds sons then alive and af'er-boin, 

A suit is maintainable for a mere declaration, 
without any consequential relief, that the proporties 
in suit are the self-acquired properties of the plaintiff. 

If a member of a Hindu family derives from 
family funds the means of subsistence, without 
which he never would or could have made his 
way to affluence, and by that means has acquired a 
fortune, the Hindu Law regards the fortune as tho 
natural result of the original family fund, out of 
which it has grown, and ascribes to it the cha- 
racter of that fund. 

But if a Hindu having ancestral moneys spond 
them all on the support of his family, and work- 
ing independently, makes large extrinme gains, 
which he keeps wholly distinct, the latter should 
be treated as his self-acquisitions. If he mixes his 
gains with his ancestral moneys, he cannot after- 
wards be allowed to soparate them by o mero 
account. 

Where there is an indiscriminate 
nncestral with self-acquired properties what is 
purchased ont of the aggregate result is ances- 
tral. Lal Bahadur y. Kanhaty:t Lal, 20 A. 244, 34 LA. 
65 ; 11 C. W. N. 417;60. L. J. 840;4 A L.J. 227; 
2 M. L. T. 147 ; 17 M. L.J. 228;9 Bom L. R. 597, 
relied upon. 

Where a member has contributed largely to- 
wards the joint family funds, out of his own pri- 
vate earnings, and on partition he is granted a 
portion of his contributions on personal account, 
the latter cannot be regarded as ancestral money. 

Where after a man has already made much money, 
he comes in for a small addition of a fixed and as- 
certainable character, which is ancestral, and where 
he cin account for the expenditure of it over and 
over again, in maintamimng his family, it may lose 
its infecting character, and deprive his sons of 
the mght to insist that ib has coloured all 
the rest of their father’s undoubtedly self-acquired 
property. 


lending of 
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Courts lean strongly in favour of upholding boxe 
fide and reasonably fair family arrangements. A 
family arrangement of this kand, if entered into by 
the fathor, would bind the sons alivo at the time 
and after-born. Wasant Tito Madhorao v. Anandrao 
Ganpatrao, 6 Bom. L.R 926, not applied. 

Facts.—tThe following are the facts as 
stated in the pleadings :-— 

One Lalloobhoy Jeramdas Bhansali Hindu 
died intestate in Bombay in 1850-1, 
leaving a widow, Jamnabai, and 5 sons, viz., 
Chabildas, the plaintiff, Dwarkadas, Devidas, 
Haridas and Morlidhar. Letters of Administra- 
tion to the estate of the deceased were 
granted to Jamnabai. The estate consisted 
of two houses in Jagjivan Kika Street and 
one housein Duncan Road, Bombay. After 
the death of Lalloobhoy, Jamnabai and her 
children continued to live together. Jamna- 
bai managed the family property and ap- 
plied the rents and profits thereof in de- 
fraying the family expenses. During the 
life-time of their mother, the plaintiff 
Chabildas and his brothers, Devi Das and 
Dwarka Das, separately from their mother 
and from each other, carried on busicess 
as freight brokers and the plaintiff 
and Devidas contributed largely from 
their earnings to the funds of the 
joint family. In 1866 an agreement was 
entered into between Jamnabai and her 
sons, the plaintiff, Devidas, Dwarkadas and 
Haridas. After reciting that Rs. 25,00) 
had been contributed by the plaintiff out 
of his own earnings to the joint family 
funds, it was agreed that the joint family 
had no claim to any earnings he might 
make in future. It was recited in the 
agreement that out of plaintiff’s business 
as a broker a sum of Rs. 40,000 stood 
credited to the house account, out of this 
Rs. 25,000 had been given to the partner- 
ship of the four brothers and their mother 
and the remaining Rs. 15,000 had been 
given to plaintiff on personal account. From 
the date of this agreement, plaintiff, Devi- 
das and Dwarkadas each kept and enjoyed 
his earnings in his business as his separate 
property. 

Haridas and Morlidhar died in the life- 
time of their mother Jamnabai -without 
issue. Jamnabai died in 1869. Up to the 
time of her death she continued to act as 
manager of the joint family property and to 
defray the family expenses from the rents 
and profits of the said property. Since 
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the death of Lalloobhoy two more houses 
had been purchased for the joint property. 
After the death of Jamnabai, the plaintiff, 
Dwarkadas and Devidas continued to be 
jointly interested as co-parceners in the 
joint family properties, although they and 
their respective families were otherwise 
separated from each other in food, resi- 
dence and estate. Devi Das diedin 1857, 
without male issue and leaving only two 
daughters both of whom were married 
before his death. Upon his death, the 
plaintiff and Dwarkadas and their respec- 
tive families became solely entitled as co- 
parceners to the said family ’ properties, 
From the death of Jamnabai, the plaintiff re- 
cieved one third-share of the rentsand profits 
of the family properties and after the death — 
of Devidas, he received half share. During 
the period from the death of Jamnabai up 
to the year 1889, plaintiff expended upon 
the maintenance of himself and his family 
and upon the education and marriage ex- 
penses of his children a sum® largely in 
excess of the sum received by him as his 
share of the rents and profits. 

Plaintiff made large profits in his busi- 
ness as a freight broker and ont of such pro- 
fits purchased various immovable properties 
and also possessed a large quantity of 
movable property acquired by his own ex- 
ertions and withont the aid of the ancestral 
family property. Until 1889, plaintiff 
Chabildas had two sons, Ramdas, defendant 
No. 1, Karsondas, defendant No. 6, andone 
daughter Bhanumati, defendant No. 11. 

By Indenture dated the 5th April 1889, 
made between the lst defendant Ramdas 
of.the Ist part, the 6th defendant Karson- 
das of the 2nd part, and the plaintiff of the 
third part, after ' reciting that the parties 
thereto were until lately members of a joint 
Hindu family and as such entitled in equal 
shares to an undivided moietyin the ancestral 
property and that the said parties had some 
time previously partitioned their moiety of 
the said property among themselves and 
that the plaintiff on such partition volun- 
tarily relinquished his share and interest in 
the said property in favour of Ramdas and 
Karsondas, and put them in possession 
thereof and that the said property constituted 
the only co-parcenary property in which the 
parties were jointly interested and which 
was liable to partition, it was -witnessed 
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tnter alia, that Ramdas and Karsondas there- 
by released and discharged the plaintiff from 
all’ accounts, claims and demands up to the 
date of the said Indenture for or in respect 
of the said property: and all other ancestral 
or other species of co-parcenary property 
at any time come to the hands of the 
plaintiff and in respect of the management 
and administration of the same. 

Both prior to and since the date of the 
said Indenture, Ramdas and Karsondas and 
their respective wives and children have 
been separate in the estate from the 
plaintiff. Ramdas is a Barrister earning 
a professional income, which he retains as 
his own property and Kavsondas occupies 
the post of 3rd Presidency Magistrate of 
Bombay and he retains his salary as his 
own property. 

By a release dated 15th March 1890, 
defendant Bhanumati and her husband 
Shamji Krishnavarma released the plaintiff 
from all glaims in respect of the estate 
of plaintiff's first wife, WVijcorebai, mother 
of Bhannmati, Ramdas and Karsondas. 

Defendants Nes. 9 and 10 are sons of 

plaintif by his second wife Kesserbai and 
have been born to him since the date of 
the said partition and release. 
- Defendants Bhanumati and Ramdas and 
Karsondas now assert that certain jewel- 
lery of the value of Rs. 40,000, in posses- 
sion of plaintif, was stridhan of Vuijcorebai 
and plaintiff has no power of disposing of 
the same. The plaintiff on the other hand 
contends’ and asserts that the ornaments 
were made by him oub of his own earnings 
for the use of Vijcorabii and remsin part 
of his self-acquired property. 

Plaintiff prayed for a declaration that he 
was entitled to the ornaments and to all 
other property, in his possession, power or 
control and in which he was beneficially 
interested, as his self-acquired property, and 
that he was entitled to dispose of the same 
in his life-time or by “will in any manner 
he pleased. 

Defendants Nos. 1 and 6 replied that 
the suit was premature and that plaintiff 
could not sue merely for a déclaration 
without claiming consequential relief; that 
the plaint was defective inasmuch as it 
did nob specify fully the details and parti- 
culars of the properties in respect of which 
® declaration was sought; that Lalloobhoy 
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left considerable movable property besides 
the houses specified in the plant ; that dur- 
ing Jamnabai’s life-time there wero several 
immovable properties and considerable mov- 
able property belonging to the joint family ; 
that the business carried on by plaintiff 
and his brothers as freight brokers was 
joint family business and all the income 
earned by all the brothers was thrown into 
the joint family chest and went to swell 
the joint family property; that the agroc- 
ment of 23rd May 1866 had only the effect 
of making tho plaintiff and his brothevs 
separate as regards their future carnings 
bat it could not, as between plaintiff and 
his sons and grandsons, make any difference 
in the character of the future earnings of the 
plaintiff which continued as between them to 
be joint’ family property ; that the share 
of’ the rents and profits of the family 
properties received by the plaintiff was 
far im excess of the household and other 
expenses of the plaintiff's branch of 
the family; that the agreement of Sth 
Apr] 1889 was executed in consideration 
of the plaintiff agreeing that he would 
leave the whole of the properties then pos- 
sessed by him to defendants Nos. 1 and 6 
in equal shares by his will; that the agrec- 
ment was executed under undue influence 
and several recitals therein were false; 
that the defendants Nos. 1 and 6 never 
separated from plaintif; that at the date 
of the document of 1889, plaintiff's family 
also consisted of defendants Nos. 3 and 4, 
sons of defendant No. 1, that the ornaments 
were the stridkan of defendants’ mother, 
Vijcorebai ; that the movable and immov- 
able property in possession of plaintiff wns 
joint ancestral property; and that the 
plaintiff was not entitled to the declaration 
prayed for. 

These defendants counter-claimed that 
(1) an account might be taken of the mov- 
able andimmovable properties left by Lal- 
loobhoy: Jeramda and of the accretions thereto 
and the accumulations of the income thereof 
in the hands “ofthe plaintiff; (2) an account 
might be taken of the properties movable 
and immovable at the date of the docu- 
ment of the 5th April 1889 and of tho 
accretions thereto and of the accumulations 
of the income thereof; (8) such other 
accounts might be taken as the Court thought 
proper and (4) the plaintiff might be re. 
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strained by an order and injunction of this 
Hon’ble Court from dealing with or disposing 
ofthe said properties. 

. Defendants Nos. 3, 4 and 8 replied that 
the properties in the ‘hands of the plaintiff 
‘ere joint ancestral properties as between 
himself and his sons and grandsons; that de- 
fendants Nos. 1 and 6 had no authority to pass 
the document of 1889 so as inany way to 
release or affect the rights of defendants 
Nos. 3, 4 and 8 in the properties in the hands 
of plaintiff; and that the document was not 
in any way binding on them. 

Defendant No.5 replied that she was an 
unmarried daughter of defendant No. 1, 
and was entitled to have her maintenance 
until marriage and marriage expenses paid 
out of the family funds. 

Defendants Nos. 9 and 10, in their written 
statements, submitted their rights in all 
respects to the protection of the Hon'ble 
Court. 

Defendant No. 11, replied that the orna- 
ments stated in the release of 15th March 
1890, as handed over to the plaintiff, were 
kept by her in the custody of plain- 
tiff on her behalf and that the said orna- 
ments had ever since remained with him 
as trustee for defendant No. 11; that besides 
the ornaments mentioned above, four pearl 
bangles of the value of Rs. 20,000 that had 
been presented by the plaintiff to the de- 
fendant, were since long allowed to remain 
with plaintiff. The defendant counter-claim- 
ed that plaintiff might beordered to hand 
over to her the ornaments and the pearl 
bangles. 

- The 12th defendant replied that he never 
denied or disputed the plaintiff’s right to 
deal with or dispose of in his life-time or 
by his will in any manner he pleased such 
movable and immovable properties as he 
claimed to be his self-acquired properties 
in the plaint. i 

During the pendency of the suit, the 6th 
defendant Karsondas died, his widow and minor 
son were brought on the record as his re- 
presentatives. 3 

Messrs. Inverarity, 
forthe Plaintiff. 

Mr. Raikes with the Hon. Mr. Strang- 
man, Advocate-General, for Defendant No. 1. 

The Hon. Mr. Setalvad, with Mr. Bhandar- 
kar, for Defendants Nos. 3, 4 and 5. 

Mr. Mani, for Defendants Nos. 6 to 9. _ 


Lowndes and Cohen, 
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. Mr. Jayaker with Mr. Ooyaji, for Defend- 
ants Nos. 10 and 11. 

The Hon. Mr. Setalvad, with Mr. Vaidya, 
for Defendant No. 12. , 

Mr. Kirkpatrick, with Mr. Nadkarni, for 
Defendant No. 18. 7 

Judgment.—Thisis a suit for a de- 
claration that the properties therein referred to 
orso many of them as are within this Court’s 
jurisdiction, are the self-acquired properties 
of the plaintiff. Perhaps the most convenient 
way of disposing ofit willbe tofollow the 
main lines of the written argument put in for 
the plaintiff by his learned counsel Mr. 
Inverarity. That I suppose is the best case 
which, upon the most delberate and full 
consideration, plaintiff's counsel could make 
out for him: and while, asthe sequal will 
show, it is not the best case the plaintif has, 
its method brings out the chief points and con- 
tentions of both sides. 

The plaintiff's case is different against 
different defendants. It has to bg considered 
(1) against the after-born childern of the 
plaintiff’s second wife; (2) against Ramdas 
and Karsondas (the latter now deceased) and 
their childern, some of whom were and some 
of whom were not born at the date of the 
release in 1889. Thereis also a soparate case 
in respect of the ornaments, in which Bhanu= 
mati is interested, as well as the male issue, 

The plaintiff in the opening of his agrument 
contends that while his property may be self- 
acquired as against Ramdas and Karsondas 
itmay be ancestral in his hands as between 
himself and the after-born children of his 
second wife. This I think is an incorrect 
view of the Hindu law. If the property was 
really self-acquired itretains that character 
in the plaintiff's hands, even against the 
childern of his second wife, unless and until 
he has intentionally given it the character 
of joint family (not ancestral) between him- 
self and them. Butthere isno contention in 
this suit that theplaintiff has done anything 
of the kind. The character of the property is 
in issue inthe same way and to the same extent 
(subject of course to the légal consequences 
of the release) between Chabildas and all hig 
male issue. Thus while if the whole pro- 
perty is held to be ancestral, the rights of 
the various defendants might now be widely 
different: if it is- held to be self-acquired. 
ki finding disposes of the case against them 
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Next, the plaintiff contends that there is no 
misjoinder. This is incorrect, as far as 
Bhanumati’s claim to the ornaments, as heir 
to her mother, is concerned. 

She could in no case come in as a party to 
& suit between the plaintiff and his male issue 
the object of which is to obtain a declaration 
that the latter have no interest in his pro- 
perty because it is self-acquired. Bhanumati 
is married, and would in no circumstances 
have any claim to this. property, whether it 
be self-acquired or ancestral, though in the 
absence of sons she might possibly be an heir. 
But I apprehend that that relation would 
not be affected by the character of the pro- 
perty, or if in some circumstances it might, 
certainly not in the circumstances in which 
this suit is brought. But the plaintiff farther 
contends that if there has been a misjoinder 
in this respect it has been waived. The point 
is relatively unimportant, and I shall not 
dwell upon it here. Jt is true that the de- 
fendants among them have raised all the 
questions, *to which the plaintiff’s learned 
counsel has addressed himself, in their 
counter-claims. 

I have no doubt that a suit of this kind 
will lie. Plaintiff has argued with unneces- 
sary elaboration that there is no objection to 
the suit in its present form. Ido not think 
there is. At present all that the plaintiff 
could ask for is the declaration ; he isin need 
of no consequential relief. Therefore the suit 
is within the actual words and clear intention 
of section 42 of the Specific Relief Act. It 
matters little what line English Courts have 
taken in modern times, so long as Indian 
Courts keep within their own Statute. And 
this is a case which does not seem to me to 
present any ambiguity. Most ofthe plain- 
tiff’s argument on this head appears to me to 
be confused and superfluous. He contem- 
plates difficulties which are, I think, im- 
aginary. 

It is unnecessary to go into the early history 
of the family. For all the essential facts are 
undisputed. Some ancestral property there 
was, and after the father’s denth the sons and 
mother lived together. The sons earned 
money and handed it all over to their mother 
who managed the joint family. 

i Our present investigation starts from the 
arrangement of 1866. A disproportionate 
amount of time was occupiedin a long and 
rather wearisome cross-examination about 
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certain earnings, especially those which appear 
under the head of muccadamage. At the close 
of the case the plaintiff admitted that up to 
the arrangement of 1866 all the family funds 
were joint. Buthe added that what he got 
at that arrangement, namely the sum of 
Rs. 15,000, was not, and never had been, joint. 
The whole of this part of his argument is 
confused, and seems to -me to miss the point 
because the elementary principles of the 
Hindu law have either never beenclearly 
grasped, or have in the course of fashioning 
the argument been lost sight of. In this 
respect, the defendant’s cross-examination 
indicated atruer apprehension of principle. 
But the plaintiff’s closing admission rendered 
it allsuperfluons. The object of that cross- 
examination was, as I understood it, to show 
that much of what the plaintiff didearn and 
contribute implied the existence of some 
family capital, without which he could not 
have gone on : in other words that his carn- 
ings were not self-atquired because they 
were not obtained without detriment to the 
paternal estate. But it now being admitted 
that up to 1866 all plaintiffs earnings and 
contributions tothefamily took the character 
of joint family property it is unnecessary to 
go into all the details elicited in cross-examin- 
ation. The plaintiff's attempt to distinguish 
thecharacter of the Rs. 15,000 from tho 
remainder of the Rs. 40,000 which he had 
contributed to the family exchequer up io 
1866, is again dne, I think, to an imperfect 
apprehension of the Hindn law. It is not, 
I understand, contended that in respect of 
that particular sum of money, at the time it 
was earned and paid tn, the plaintif made 
any distinction. It was allocated to him as 
a part of the gross sum he had contributed, 
and that gross sum was made up of small and 
repeated earnings, all paid in at different 
times but in the same circumstances and 
with no apparent change of intention. So 
that it would be clearly impossible in the 
year 1866 to say that Rs. 25,000 of these 
moneys were contributed with one intention 
and Rs. 15,000 with another, thus giving a 
different impress to the two totals, 

The first and one of the most important 
questions in the case then is, what was tho 
character of the Rs. 15,000 which Chabildas 
got in 1866? Again it seems to me that the 
written argument entirely misses the real 
point. Jt is sajd that while Chabildas handed 
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in his earnings and had no objection to them 
being spent for the family as a whole, he 
never intended to make them joint property. 
But viewed -in the light of well-established 
rules of Hindu law, this is, in effect, a contra- 
diction. Plaintiffis said to have demanded 
his earnings back and the ‘Rs. 15 000 was 
given to him in compromise of his claim. 
This sum, “ib is then argued, never: lost the 
character of self-acquired property. An 
obvious confusion of thought. As soon as 
it was paid in without reservation to be used 
for the family as a whole, it acquired the 
character of joint family property. Whether 
what subsequently happened divested it of 
that character and restored to'it the character 
of self-acquired property, which possibly, had 
it been differently handled, it might have 
retained throughout, is a point about which 
the plaintiff is curiously silent. As the argu- 
ment is put, it is onthe face of it .unsus- 
tainable. Plaintiff's entire contributions were 
roughly 40,000 rupees. Getting back 
Rs. 15,000 only would not negative an-inten- 
tion at the time of contribution to allow them 
to be fused with the rest ofthe joint family 
money, and once that was done, they would 
have the indelible stamp of joint family estate. 
But although the plaintiff never gets hold 
of the real point, I have just indicated, surely 
it may be contended (and is in fact the only 
contention that could possibly succeed) that 
the Rs. 15,000 was a gift to Chabildas by the 
family in consideration of the services he had 
rendered to it and, if so, that on the analogy 
‘ofa gift by a father it was thenceforward his 
self-acquired property. “Such certainly appears 
to have been the intention of the family both 
towards him and Devidas, who was also given 
a lump sum by the arrangement of 1866. 
This was nota partition in any sense. The 
paper speaks of a “partnership ” which was 
then to be dissolved and the only partnership 
which could be meant, was the joint efforts of 
the sons to earn and contribute to the joint 
family funds. From that time the sons ap- 
pear to have resolved to keep their own earn- 
ings to themselves, with the consent of the 
joint family. And were it not for the rents 
of the ancestral property there would not I 
think be much difficulty in the case. For 
starting with this Rs. 15,000 as a gift and 
therefore as his self-acquired property, there 
is an adequate explanation of the means by 
which Chabildas was enabled to build up his 
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fortune. j 

Unfortunately ‘the ancestral houses which 
yielded a considerable ‘income were kept 
joint. Chabildas and -his -brothers drew 
their shares of the rents right up to 1889. 
That -is, -I think, the only point upon which 
the plaintiff's case is likely to be wrecked. 
Jamnabai, the mother, died: in, October +1870. 
Up to that time the joint status of-the family 
appears to have been maintained, although 
Chabildas was earning considerable sums of 
money for himself, which were no ‘longer 
being paid into.the-joint family coffers. In 
January 1870, for example, -he` bought the 
Nal Bazaar property which may be re- 
garded as the origin and foundation of all his 
present large:-landed possessions. The plain- 
tiffs argument on this, and really on the 
whole case, is founded on a proposition, 
which is, I think, wholly unknown to the 
Hindu law, and opposed to its real spirit. 
Observe how the plaintiff deals with this 
Nal Bazaar property. It cost Rs. 42,000. 
Of the Rs. 15,000 which plaintiff fot by the 
arrangements of 1866, two thousand had been 
paid back on account of old family debts. 
Mr. Inverarity then says, that taking 
the remainder, Rs. 13,000, to have been 
ancestral money, this Nal Bazaar property 
becomes partly ancestral and partly self- 
acquired, in the proportion of thirteen to 
twenty-nine-forty-two thousandths. Similarly 
throughout the whole case he rests on the pro- 
position that if the plaintiff can show that 
he spent on the family at leastas much as he 
derived from the ancestral property, all 
surplus is to be regarded as his self-acquisi- 
tion. Thatisa very simple way of disposing 
of the difficulties in this case. I may say at 
once that if the proposition is vaild the plain- 
tiff must succeed. Because there can, 1 
think, be no doubt that he spent on his 
family a good deal more, than he got out of 
the rents of the ancestral property, and the 


"Rs. 13,600 combined. Iam prepared, however, 


to hold in the circumstances of the case, 
having regard to the terms ofthe arrange- 
ment of 1866, thatthe Rs. 15,000 was not 
ancestral money, (though I do so with ‘soma 
hesitation), Andit will later appear that 
that is the ground and the sole ground of my 
decision. But taking the plaintiff’s case as, 
put by his learned counsel, I feel considerable 
doubt ‘whether the basic proposition of Mr. 
Inverarity’s whole argument is valid. IJthas 
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some support. I am referred to an unreported 
decision of a Divisional Bench of this Court, 
Sargent, O. J., and Farran, J., delivered in 
April 1894. Considering that thisisa new 
point and a point of great general importance, 
considering that the learned Judges did not 
have their decision reported, I am “led to 
doubt whether they were over confidont of its 
. correctness, or wished to make it an authori- 
tative exposition ofthe law. When we look 
intothe decision, it will be seen at once to 
be of a hesitating and tentative character. 
And it .is I think certain that iheir Lord- 
-ships did not mean it to be extended be- 
yond the facts of the particular case. The 
facts wore that a Hindu had bought a 
valuable property with. say, two lacs of 
ancestral, and-say, seventy thousand rupees 
of self-acquired property. Observe that 
the character of.these sums was taken for 
granted. All that the Court decided was that 
investing the two sums together in one 
property did not divest them of their se- 
parate chtracters, and, therefore, that the 
property remained partly ancestral and partly 
xelf-acquired. Even so restricted, I may 
be permitted to doubt, with the greatest re- 
spect to the eminent Judges responsible for 
the decision, whether any Hindu lawyer 
would readily assent toit. But in the use 
whieh Mr. Inverarity wishes to make of it 
he utterly ignores -very important distinc- 
tions. Suppose, as Mr. Inverarity supposes 
for the ‘sake of his argument, that in 1866 
Uhabildas started with Rs. 13,000 ancestral 
money and nothing else in the world. By 
1870 he isin possession of Rs. 42,000 which 
he invests in a property. How can any 
one say how he came by the remaining 
Rs. 29,000 or whether he would have been 
able to make that sum irrespective of the 
Rs. 13,000 P If the Rs. 13,000 was the root 
of all his fortune, then the fortune retains 
the character of the root, and the whole of 
it would likewise be ancestral, unless it could 
be shown that it was gained withont de- 
triment to the Rs. 13,000, that is to say, 
without employing that in any way as a 
means to the increase. That is a proposi- 
tion which is almost impossible to establish. 
Tt is easy to show that a man with, say, 
a fixed income of £1,000 a year, has 
earned £50,000, while he has apent exactly 
£1,000 a year in supporting himself and his 
family. But does it follow that unless he 
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had had that assured means of living he would 
ever have made the additional £50,000 or 
anything at all? It is the veriest truism 
that thousands’ of men go to their graves 
in poverty for want of a sufficient sum of 
money to keep them during the barren 
years ofa career. Given the bread it is 
commonly „easy for any competent man to 
earn the.butter in abundance. That is the 


- point upon: which the Hindu law, as I un- 
.derstand it, has always 


concentrated its 
attention. Ifa member ofa family derives 
from family funds the means of subsistence, 
and thus a jumping off ground, so to speak, 
without which he never would or could 
have made his way to affluence, and by that 
means has acquired a fortune, the Hindu 
law regards the fortune as the natural result 
of the original family fund, out of which 
it has grown, and ascribes toit the cha- 
racter of that fund. This point would 
naturally be overlooked by English lawyers. 


“It is wholly foreign to the system of law 


with which they have become familiarized ; 
it is also extremely repugnant to the western 


.spirit of individualism, no where more mark- 
-ed than in commerce. 


It is, therefore, not 
surprising to find English Barrister Judges, 
and English Barristers of the greatest emi- 
nence, arguing cases of this kind upon 
English, and not upon Indian, principles. It is 
possible that the English law is more sensible 
in such matters but thatis besidetbe question. 
We are not concerned with the policy or 
the expediency of the Hindu law. We are 
not concerned with what we should like it to 
be, or with what, in our opinion, it ought to be, 
but.simply with what it is. 

It is virtually impossible to extract any 
consistent rule from the decisions of the 
Courts on this point. Broadly of course, 
they agree that where there is ancestral 
property, the true germ of what is sub- 
sequently acquired, the acquisition takes the 
character of the germ. But where the germ 
never fructifies, where it may be uo moro 
than an ancestral cottage never converted, 
then the mere fact that it afforded shelter 
to the members of the family would not 
be enough to impress upon their subsequent 
independent earnings the character of joint 
family. Conversely (and these cases might 
have helped the plaintiff had he come across 
them) ithas been held that where the an- 
cestral property yielded an excess over cx- 
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penditureout of which excess further purchases 
were made, those purchases were to be re- 
garded as ancestral; Sudanund Mohapatiur 
v. Soorjoo Monee Dayee (1), Tottempudds 
Venkatrainam v. Tottempudds Seshamma (2). 
No one would dispute that proposition ; but 
implied in it is precisely what the plaintiff 
is now relying on, namely that if he can 
show that there was no surplus of ancestral 
money, his subsequent purchases must be 
regarded as his self-acquisitions. Whether 
that proposition is as indisputable as its 
converse, whether it is true, may well be 
doubted, when we look closely into the theory 
of the Hindu law-givers. That theory may 
be simply illustrated in this way. Sup- 
posing a cistern is to be filled. Suppose 
it to have two taps, one discharging white 
water at the rate of twenty gallons an hour, 
the other discharging red water at the rate 
of one gallon an hour. When the cistern 
is full, all the water will be tinged red. 
A. mathematical calculation could easily 
disclose how much red water, and how much 
white water had been poured into the 
cistern; but no calculation in the world 
would enable anyone to say of any particular 
cup-full thts came from the one tap or from 
the other. And that I believe correctly 
expresses the Hindu laywer’s view of the 
admixture of ancestral with self-acquired 
moneys. It is wholly opposed to the Eng- 
lish laywer’s view of the separability of 
mixed fands. And if any proof were needed 
of the difficulty our English Barristers 
find in grasping the fundamental principles 
of the Hindu law, (simple though they are 
in themselves), it would be supplied by the 
fact that itis thought worth while and 
useful to quote such a case as Inre Hallet 
(3), as throwing any light upon the doctrine 
of joint ancestral family funds. It ought to 
be obvious to any one who has been at the 
pains to make himself acquainted with 
the rudiments of the Hindu law on such 
subjects, that there is nothing in the whole 
range of English law really analogous to 
the Hindu law of the joint family estate. 
That is referable to different principles 
from any known to the English law; and 
the unfortunate accident that both sets of 
ideas have come to be expressed in one 


language so that terms which have quite 
(1) 11 W. R. 488. (2) 27 M, 234, 
(8) (1879) 18 Ch, D. 696, 
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distinct connotations for English and Hindu 
law, must be used indiscriminately, leads 
to endless confusion of thooght among 
English lawyers, and to conflicting and irre- 
concilable decisions in our Courts. 


If I have correctly illustrated the true 
theory of the Hindu law, it will at once 
be seen that ‘no such principles as were 
approved in In re Hallet (8), can be of the 
slightest use. We may have the means of 
ascertaining by an arithmetical calculation 
how much money came in from one source, 
and how much from another, but if the 
money did not come in contemporaneously 
from the beginning, if it was not kept 
entirely distinct, no such calculation could 
help us. Let me illustrate my meaning 
again. Assuming that the Rs. 15,000 were 
ancestral moneys, the plaintiff made a very 
lucrative contract with the Government at 
the time of the Abyssinian war in 1867. 
Supposing he made Rs. 50,000 out of that 
transaction, the question is, coald he have 
entered into it at all without the support 
of the Rs. 15,000? Andif not, itis per- 
fectly clear that upon the theory of the 
Hindu law, the whole fifty thousand would 
have to be regarded as ancestral moneys, 
I do not say that Chabildas did make 
Rs. 50,000, or that he could not have taken 
the contract without the support of the 
Rs. 18,000. But the hypothetical case suffices 
to show that the method which Mr. In- 
verarity wants the Court to follow does 
not meet all the requirements of the Hindu 
theory of joint ancestral, and self-acquired 
moneys. For convenience and simplicity 
I have assumed in these illustrations, ex- 
ploding Mr. Inverarity’s arguments in which 
the same assumption is made, that the 
Rs. 15,0CO0 were ancestral. But I do not 
hold that they were. I am inclined, as T 
have said, to the view, that that money 
may safely be regarded as Chabildas’s self- 
acquisition. So that quite apart from the 
income of the ancestral houses, he had 
plenty to go on with and by means of his 
freight brokerage and Abyssinian war 
contracts, doubtless he had ample moneys 
of his own to buy the properties from time 
to time. On this view of the case, the way 
I hope having been to someextent cleared 
by the statement of principles, and tho re- 
jection of false and misleading analogies, I 


Vol. ILL) 


CHABILDAS LALLUBHAI V, RAMDAS OHABILDAS. 


come to the real difficulty. What is the 
effect upon the whole of Chabildas’s fortune 
to-day of such support as he derived from 
1866 to 1889 from the rents of the ancestral 
properties ? In passing I may note and 
dismiss an argument peculiar to the Nal 
Bazaar property. 

It ig contended that Government evicted 
Chabildas from this property after he had 
bought it, and subsequently granted him 
@ new lease of it. And this being a re- 
grant, even if the original purchase had 
been effected with ancestral moneys, the 
property finally came to Chabildas as his self- 
acquired property. Sri Mahant Govind Rao 
v. Sita Ram Kesho (4). It is enough to say of 
that that the authority cited is not parallel, 
or the principle involved in any respect 
the same. I do not think that this argument 
was meant seriously. In any case itis now 
quite beside the point. All I have to csn- 
sider is whether in all the circumstances 
of this case, there has been such a mixing 
of ancestral with self-acquired moneys, as 
to give to the whole the character of the 
former. In this connection it is to be noted 
that while a very slight infusion of ancestral 
will make the whole ancestral, no amount 
of infusion of self-acquired property will 
suffice to divest, what was once ancestral, of 
that character. In many of the cases, this 
rather obvious distinction seems to be 
overlooked. Judges talk of Hindus adding 
self-acquired property with the intention 
of making the whole purchase a self- 
acquisition; as though any intention of 
that kind could be effectual. And this fallacious 
way of reasoning is all part of the failure to 
goto, and grasp, first principles. Let the 
ancestral moneys be always regarded as the 
root. Then if the root develops into a tree, as 
it will, unless what is self-acquired is kept 
rigorously apart from the first, the tree is 
traceable to the root, and the root is not 
traceable to the tree. Lf a Hindu having an- 
cestral moneys spend them all on the support 
of his family, and, working independently, 
makes large extrinsic gains, which he keeps 
wholly distinct, it would probably be both 
fair and in accordance with real Hindu law 
to allow him to treat the latter as his self- 
acquisitions. Butif he mixes his gains with 
his ancestral moneys, he cannot afterwards, 


I apprehend, be allowed to separate them ay 
(4) 21 A. 53; 25 I. A. 126. 
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& mere account. Thus we will suppose 
that a Hindu has Rs. 500 a month an- 
cestral moneys and earns Rs. 50 a day which 
he brings home day by day, and spends 
on the family necessities, reimbursing himself 
at the end of the month out of the rents or 
moneys. There will now be a constant fusion 
between the two sources of supply, as in my 
illustration of the cistern filled from the two 
taps. At the end of ten years, arithmetic will 
tell us that he has spent Rs. 60,000 on the 
family expenses (at the rate of Rs. 500 a 
month) and that he has earned Rs. 1,80,000 
at the rate of Rs. 1,500 a month, but I doubt 
whether the principle of the Hindu law 
would authorize that simple method of sepa- 
ration, and subsequent ascription of the 
character of self-acquired to the Rs. 1,80,000, 
and ancestral to the Rs. 60,000. It might be 
said that if the man had had no ancestral 
money at all he would still have been worth 
Rs, 1,20,000 of his own. But that does not 
follow. Subtracting the assured income 
might from the first have crippled the man’s 
earning power, caused him to lay by for 
the future, prevented his speculations, and 
modified the result in numerous ways. But 
while it may be urged that such considerations 
are fanciful, they seem to me necessarily to 
flow from the basic principle which is not 
fanciful at all, what I may call the infective 
power of joint ancestral funds. IfI am right 
in saying that the general rule is that as soon 
as these are mixed promiscnuonsly, with other 
moneys, and no separate accounts kept the 
former colour the latter,then however repugnant 
enforcing sucha principle may be to our 
western notions of individualism, and the 
right of every man to the frnit of his own 
labour, the Courts ought I think consistently 
to enforce it. 

It may be noted here that up to the 
death of Jamnabai, in 1870, she recovered all 
the rents of the ancestral properties, and 
applied them to the needs of the jointfamily. 
Thus it would be more correct to say that 
Chabildas only recovered his share of theso 
rents, personally, after the death of his mother. 
But as a member of the joint family indirectly 
he recovered them from 1866. The family 
were then all living together. Exhibit N is 
a statement put in by Chabildas 
what he recovered from the ancestral properties 
from 1869 to 1889. He also says that he has 
made out an account of what he recovered 


showing, ° 
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from the same properties from 1866 which looks 
as though he meant that he did receive the 
rents. from 1866 indirectly. In 1877 he bought 
the Nepean Sea Road property. 

But these details are not really very 
material. The point is that at any rate since 
the death of Jamnabaj, Chabildas was receiv- 
ing his share of the rents of the ancestral 
properties. If we exclude.the period between 
1866 and 1870, then -we must admit that 
Chabildas ‘bought the Nal ,Bazaar property 
at any rate out of -his own money. And 
unless the proceeds of that were infected along 
with all the rest of his earnings by being 
subsequently mixed with the rents of the 
ancestral houses, all that could be positively 
ascribed to that property, as increments etc. 
would be also his own self-acquisition. But as 
to that it is enough to say that the corpus of 
that ‚property is now „represented by portions 
of the Salsette villages which are not within 
this Court’s jurisdiction. It is immaterial, 
therefore, to pursue that topic further. The 
properties now chiefly in dispute are the 
Nepean Sea Road property, bought on 24th 
August 1877 for Rs. 61,000. The Duncan 
Road property bought on 7th December 
1882 for Rs. 7,200. Bhandare Street property 
bought on 13th February 1883 for Rs. 8,000. 
Bhandare Street property No. 4 bought on 
5th July 1883 for Rs. 7,000. (The Salsette 
property outside the jurisdiction). Maharani 
Ice Company Factory bought on 11th January 
1895 for Rs. 46,000. Jagjivan Kika Street 
property bought on 25th August 1881 for 
Rs. 7,500. The general argument about all these 
properties is that they are bought out of 
moneys at Mackintosh’s or the Bank, and, 
therefore, not out of the moneys coming in 
from the ancestral houses which were all 
credited and expended in the household books. 

Before examining the books Mr. Inverarity 
lays .down propositions of law as follows :— 

1. It is not the law that when. two distinct 
funds are mixed together they cannot be 
separated. 

Upon that I will only observe that the 
ambignity lies in the use of the word 
“distinct.” ig 

2, It is not the law that when you have a 
mixed fund, payments out of it are to be 
e debited to the earliest credits in accordance 
“with the rule in Clayton’s case (5). 


On which I have to observe that this has 
(6),1_Mer. 572. 
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nothing to do with present enquiry. 

3. It is not the law that when two funda 
are mixed the whole.fund belongs to .the in- 
dividual, who has an,interest in one fund and 
not in the other, and who has not mixed them. 

Of course if that is 80, waiving the involved 
and obscure form in which it is expressed, 
the. case would be very. easy to decide. 

4, A mixed fund can always be separated 
into its component parts, and the proper 
allocation of expenditure made to the separate 
component parts, as long as the means of 
doing so are available. 

This is Hallett's case (8). And I have already 
commented upon.what I conceive to be the 
irrelevance both of the case and the rule. 

5. The foregoing proposition is correct even 
when the accounts have been originally kept 
soas not to allocate the expenditure, that is. 
the mixed fund is credited on the one side 
and the expenditure is debited- on the other. 

Doubtless if these propositions negative and 
affirmative are correct the plaintiff would 
have no trouble in proving his cdse. Because 
all that is in controversy is assumed in one 
or the other of the propositions. I am not 
prepared to admit thatsingly or collectively 
they are correct, or evenapproximately correct. 

Three authorities are cited, (1) In re Hallett 
(3), which is neither parallel nor analogous, 
and is completely useless. (2) The decision 
of Sargent, C. J., and Farran, J., which as I 
have said must be strictly confined to its 
own facts. (3) In re Oatway (6), which is 
excellent law in England but is in no sense an 
informing authority on Hindu law. 

On the other hand there is Lal Bahadur v. 
Kanhaiya Lal (7). Plaintiff objects that this 


.case lays down no principle, and is, therefore, 


noauthority outside its own facts. The same 
might be said of a -great many cases on 
the Hindu law which are accepted as anthor- 
ities. But at any rate this case does recognize 
the principle I repeatedly insist upon, that 
where there is an indiscriminate blending of 
ancestral with self-acquired properties, what 
is purchased out of the aggregate result is 
ancestral. Itis trne that the position there 
was complicated by the fact that not only 
did the father indiscriminately blend his own 
self-acquisitions with ancestral moneys, but 


his sons were earning money too, and this 
(6) (1908) 2 Ch. 866; 72 L.J. Ch 575; 88 L.T. 622. 
(7) 34 1 A. 65 ; 29 A. 244; 11 O.W.N. 417, 5 0. L.J, 
840;4A L J. 287;2M.L. T. 147; 17 M. L. J, 228 
9 Bom, L, R. 597. 
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was all thrown -into the common fund. In 
such ciremstances I apprehend there could 
be no serious doubt ‘bat that the whole 
fand would -receive the character of joint 
ancestral family property. Here, however, 
it is not-pretended that Ramdas or Karsondas 
were at this ‘time earning anything or that 
atany subsequent period they -made any 
contmbutions to the funds in Chabildas’s 
hands. Here the difficulty is -restricted -to 
the blending by Chabildas of the exiguous 
rents which he -was receiving from his 
ancestral houses, with the very large sums 
he was earning: for himself. Now let us see 
what the accounts show. Plaintiff’s account 
with ‘the Bank begins in-1572 when he had 
only -the Nal Bazaar property. Up to 1870 
his mother was-receiving the rents of- the 
houses. -It does not -appear that after 1872 
Chabildas-paid any of the rents he recovered 
from the ancestral or other properties 
(except occasionally when the rent of his 
-Nepean Sea Road house was paid him by 
cheque)-into the- Bank. 

‘His-books begin in April 1877 which was 
about the time that he bought the Nepean Sea 
Road property. Between 1870-1877 the only 
income-that Chabildas had (except what.he 
made as a freight broker), was derived from 
the Nal Bazaar property and the ancestral 
houses The rents from the ancestral property 
for the years 1870-1877 amount in all to 
Rs. 7,102 odd. They vary greatly in different 
years, but at no time exceeded Rs. 200 a 
month. (See A. 95.) There are no means of 
ascertaining the household expenditure before 
1877, but in that year ib can be computed 
to have ‘been about Rs. 640 a month. 
Plaintiff.makes a calculation which appears 
to me fair enough to show what the Nal 
Bazaar property-yielded during this period. 
The figure is Rs. 80,919, which with the an- 
cestral rents comes.to Rs. 38,028, or less than 
his calculated expenditure on household ex- 
penses during the same period. Follows then 
the conclusion, as the plaintiff contends, that 
the Nepean Sea Road property could not 
have been bought out of ancestral funds. 
I attach not the slightest importance to Ram- 
das’s evidence about the way in which 
Chabildas used to take the rents to the 
office ete. 

‘With the purchase of the Nepean Sea 
Road property a new period may be said 
to start. Henceforward we have Chabildas’s 
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accounts, .and apparently all the moneys 
that came in from the ancestral propertics, 
from the rents of the Nal Bazaar 
property, and later from the Nepean Sea 
Road and other properties can be satis- 
factorily traced. If the Nepean Sea Rond 
property is not ancestral, it will follow that 
no part of Ohabildas’s money in the Bank 
was, (direct]y) ancestral either. Because nll 
that he got from his ancestral rents is shown 
in his house books, and more was spent then 
he recovered. JI am assuming here that the 
plaintiff is entitled to keep the sources of his 
mixed fund separate. Whether he can or 
not,'is yet to be enquired into, with special 
reference to the rather peculiar circumstances 
of this particular case. Obviously if he can 
keep the ancestral rents apart, then he could 
not have bought the Nepean Sea Read 
property out of them, because they only 
amounted to Rs. 7,000 odd. And as I have 
said, since he bought the Nal Bazaar property 
before his mother’s death, and while she was 
taking all the ancestral rents for the use of 
the fJamily, he must be taken to have bought 
that out of his Rs. 15,000 and what accretions 
there were to it. I have said that was,in my 
Opinion, his own money. Unless then all that 
can be tainted with the character of joint 
ancestral from the mere fact that Chabildas 
was between 1866 and 1870 living with his 
mother and brothers and so enjoying the 
benefit of being kept atthe expense of tho 
family income, it follows that he bought tho 
Nal Bazaar property out of his own sclf- 
acquisitions, and all the rents he got from it 
would likewise be bhis solf-acquisitions. 
Again, then, unless these rents are blent with 
the rents amounting in all to about Rs. 7,000 
which he recovered from the ancestral pro- 
perties between 1870-1877 it would follow that 
they and bis other outside earnings must 
have constituted the fund out of which he 
bought the Nepean Sea Road property. And 
then that too would be his own self-acqnired 
property. 

I think Imay here give an indication 
why, while I have so strongly repudiated 
the introduction of English authority like 
Hallett’s case (8), I am pursuing a line which 
seems to accept its principle, and in fact 
separating the component parts of what is 
clearly œ mixed fund. The needs of an" 
expanding commercial community evidently 
make it desirable that in cases like this, 
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this should be done, and possibly it may be 
rightly done without violating the principle 
of the Hindu law. I suggest a distinction, 
not a merely fanciful, but a real distinction, 
between cases of which, to use the old figure, 
the ancestral element in the mixed fund is 
the root, and cases in which itis merely a 
later accretion ; or, to change the metaphor, 
where itis not the source but merely a tributary 
of the main stream. Sucha distinction did 
not occur to the plaintiff who wes satisfied 
with the extremely imperfect analogies pre- 
sented by the English cases. But unless 
I can find a better ground of principle upon 
which to rest an exception tothe general 
rule, I certainly should not derive any assis- 
tance from such cases. Changing the meta- 
phor, calling the ancestral element a tributary 
to the main stream, and no longer its source 
throws lighton the real reason why the 
Hindu law might in the former treat the 
aggregate differently from the manner in 
which it would treat it in the latter case. 
Metaphors of that kind cannot be exact, and 
the ingenious objector would surely say that 
once the tributary had effected a junction 
with the main stream its waters would be as 
indistinguishable below the point of junction, 
as the waters of the source from the beginning 
had been indistinguishable from the whole 
body of the river. Conceded. There the 
métaphor is defective. But if we return to 
the root of the tree, and distinguish that, as 
imparting its life to the whole, from a later 
grafted branch, we may get a clearer idea of 
what I have in mind. For it does appear to 
me that there might bea real distinction 
between what is a fixed recurring contribu- 
tion coming in to a man, who before it ever 
came in at all had made a much larger 
income of his own, and what was the fonnd- 
ation and beginning of his whole fortune. 
Thus if in fact Chabildas had got well on the 
way to wealth and independence before 1870 
when for the first time he began to receive 
the comparatively insignificant rents of the 
ancestral properties ; if his Nal Bazaar house 
and his Nepean Sea Road house where pur- 
chased with moneys which he had earned 
quite independently of those rents, the former 
indeed before he had recovered a penny of 
them, then I think it is possible, that as long 
as the amount of those rents is clearly as- 
certainable and can be exhausted with 
absolute certainty, leaving the bulk of the 
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fortune untouched, that some such principle 
as the plaintiff has been vaguely groping after, 
may very well come into view. Mark, if the 
origin of Chabildas’s independent fortune 
had been ancestral property, | do not see 
how he could have escaped the operation of 
what I understand to be the well-settled and 
clear principle of the Hindu law. I am 
suggesting that where that is not so, where 
after a man has already made much money, 
he comes in for a small addition of o fixed 
and ascertainable character, which is ances- 
tral, and where he can account for the 
expenditure of it over and over again in 
maintaining his family, it may lose its infect- 
ing character, and deprive his sons of the 
right to insist that it has coloured all the rest 
of their father’s undoubtedly self-acquired 
property. I advance this proposition with 
diffidence, because Iam not aware that in 
any of the numerous cases, any attempt 
has been made to draw such a distinction. 
And the text book writers really afford little 
assistance. For the most part they string 
cases together without any adequate attempt 
to systematize them and extract coherent 
principles from them. I admit that in the 
region of Hindu law that would be difficult. 
But unless we are able to get at clear work- 
able principles of general applicability, our 
administration of this branch of the law 
will be constantly exposed to violent and 
startling innovations. 

In the present case we have abundant and 
completely satisfactory materials. We know 
exactly how Chabildas started. We know 
that, while he was a member of the joint 
family, he was its mainstay. We know that 
he contributed about Rs. 40,000 to its ex- 
penses. We know that in 1866, when he and 
his brothers said they would thenceforth keep 
their earnings to themselves, he recovered 
back Rs. 15,000. Itake that to have been 
in the nature of a gift in recognition of the 
greatsarvices he had done. So far I hope I am 
on sound and intelligible ground. I may be 
wrong but at least I am clear. And I am 
not introducing any new and judge-made 
complication. The Hindu law always recog- 
nized gifts by a father, and though no doubt 
those would be gifts of his self- 
acquired property yet I doubt whether, in 
a case of this kind Hindu lawyers would not 
extend their sanction to such a gift (virtually 
of the surplus of his own money) back to 
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Chabildas by consent of all the members of 
the joint family. After getting this money 
(which if we are in search of analogies, not 
too exact, we might liken to the Mohtap 
share frequently allowed to the eldest son, or 
to the member of thefamily who has special- 
ly exerted himself to enrich it) we know 
that Chabildas did not get any of the rents 
of the ancestral property till 1870, by which 
time he must have been worth well over half 
alac. And when he did get them thence- 
forward they amounted up to 1877 only to 
Rs. 7,000 or so. Between 1877 and 1888, 
when these rents were transferred to Ramdas 
and Karsondas under the release, they 
amounted in all to about Rs. 42,000 or an 
average of some Rs. 300 a month. During 
that time Chabildas was spending about 
Rs. 1,000 a month on his household expenses. 
Thus, unless we are to adopt the strictest 
view of the Hindu law and say that because 
when the rents began to come in in 1870 
Chabildas did not keep them entirely distinct 
from all the rest of his earnings, they infected 
not only all that followed but all that had 
gone before, it will be clear that, in common 
sense, what was left with Chabildas at the 
date of the release was really his own self- 
acquired property. That this was so in fact, 
no one can doubt for a moment. No one can 
doubt, however much in love he may be with 
a consistent and neat theory, that if Chabildas 
had never recovered a penny of these rents 
he would have owned all the properties he 
owns to-day, and that he would not have 
sensibly felt the deprivation of the Rs. 300 a 
month. 

If, however, I am wrong in the view I 
take of the character of the Rs. 15,000 which 
Chabildas obtained in 1866 the error would 
vitiate the whole of my reasoning. If that 
were ancestral property, and I am by no 
means confident what view a better Hindu 
lawyer than I might take of it, then I think 
it would be impossible to attempt to separate 
the fortune which Chabildas built up on that 
foundation, from the foundation. I think 
then that the whole would have to be treated 
as ancestral, 

Now as to the release. It is really un- 
necessary to decide that point, in view of the 
conclusion [ come to, that, in all the circum- 
stances of this case, the properties in Chabil- 
das’s hands are and have all along been his 
self-acquired properties. But in case that 
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conclusion may be wrong, I will say a word 
or two about the release of 1889. I may at 
once dismiss the absurd contention that it 
was procured by undue influence or fraud. 
Indeed Ido not understand that the latter 
is alleged. Both Ramdas and Karsondas 
were grown up; both were Barristers and 
B. As. of Cambridge ; hardly the kind of men 
to be imposed upon by a shrewd but illiterate 
old fellow like Chabildas. They made a 
shockingly bad bargain. But they did it 
with their eyes open. When | say they made 
a shockingly bad bargain I mean, of course, 
that it would have been so, had the rest of 
Chabildas’s property been ancestral, as they 
now contend, and, as for all I know, it may 
yet be held to be. Still this was an open 
question. It was a doubtful claim as the 
result has shown. And on the whole they 
may have been prudent to settle it in the way 
they did. At any rate they got a very sub- 
stantial certainty. The property which they 
tuok under the release was the whole of the 
ancestral property. Ib was valuable real 
estate. For all they knew their father 
might have speculated and Jost all the rest of 
his money. Speculation is an uncertain 
game. Unless then the arrangement was so 
unconscionable that no Court would enforce 
itis within the ordinary category ofa family 
arrangement, And the Courts always lean 
strongly in favour of upholding bona fide and 
reasonably fair family arrangements. Observe 
too that it has. been acted upon for twenty 
years. Ramdas and Karsondas got the 
rents. They have been earning money for 
themselves, not a penny of which have they 
paid to their father. lt is rather late in the 
day now to turn round and say that they 
were imposed upon and defrauded. T do not 
think there was any imposition. I think 
they thought themselves rather clever to have 
got such good terms. At any rate effect, if 
the arrangement is to be supported and I 
apprehend that it will be supported, is to cut 
off them and their children from any further 
participation in Chabildas’s property, whether 
what remains of it is ancestral or self- 
acquired. In such arrangements sons aro 
bound by their fathers’ deed. In Wasantrao 
Madhorao v. Anandrao Ganpatrao (7), it 
was held that a release by the father 
did not operate to exclude his son alive 


at the time.. But I think, with the 
(7) 6 Bom. L. R. 925. 
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greatest deference to the learned Judges who 
decided that case, thatits decision must be 
limited to the facts. On general principles I 
venture to think that a family arrangement 
of the kind I am here called upon to consider 
if entered into by the father, would most 
assuredly bind the sons alive at the time and 
after-born; and there is nothing in Wasant- 
rao’s case (7) which leads me to doubt the 
general soundness of that conc:usicn. I have 
no hesitation whatever in holding that the 
contemporaneous oral agreement, on which 
Ramdas and Karsondas rely, is not proved. 
Tam sure there was no such agreement. 
Very likely Chabildas intimated that he 
intended in any case to leave them all his pro- 

perty when ho died. Very likely he thenreally 
* did intend to do so. But there is absolutely 
no proof worth the name of any actual 
agreement to that effect, and those who have 
set it up practically abandoned it before the 
“case ended. It, therefore, becomes unnecessary 
to consider whether assuming there had been 
such an oral agreement it could have been 
proved or enforced. 

There remains only the claim for the 
ornaments. This as far as Bhanumati is 
concerned is little suit all by itself. She 
says that the ornaments belonged to her 
mother Vijcorebai, and as her stridhan would 
come to her, Bhanumati, as heir. The sons 
also claim as heirs of the deceased Vijcorebai. 
True there are’ letters in which Chabildas 
expresses his readiness to hand over the 
jewels to his sons and daughter, if only they 
will settle between themselves who is entitled 
to them. And that admission goes a long 
way against Chabildas. On the other hand 
there ig the release of 1890 executed by 
Bhanumati and her husband in respect of 
these stridkan ornaments, A. 41. It also 
appears that she and her husband got 8 
pretty valuable house at the very F time, 
probably as consideration for relinquishing 
their rights to the jewels. As to whether 
they really were or were not the strtdhan of 
Vijcorebai, it is now comparatively immaterial 
to enquire. The evidence is, I think, in 
favour of an affirmative answer to that ques- 
tion, though it is not altogether satisfactory. 
Still were there nothing to be done but to find 
on that issue, I should find that the ornaments 
were the stridhan of Vijcorebai. Then J take 
it they would pass to Bhanumati. But as 
Bhanumati has sold them, for that is what it 
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comes to, to Chabildas, they ‘become his solf- 
acquired property, just as any other jewels he 
might have bought. 

The result is that the plaintiff succeeds. 
He is entitled to the declaration sought in 
respect of so much of'the property as is with- 
in the jurisdiction. He is entitled as against 
Bhanumati to the ornaments. And the 
declaration that they are his self-acquired 
property follows as a matter of course. 

[After giving his findings on the issues, His 
Lordship proceeded :—] 

I apportion the costs of this suit as follows 
for the following reasons : $ 

The plaintif to have his costs from all 

those defendants who took upa contentious 
attitude, that is, from Ram Das, his sons, 
Karsondas and Bhanumati, the costs of the 
last named to be limited to the claim for 
ornaments. But the costs of Dwarka Das 
for and up to the hearing of (4th March 
1909) and to-day (4th of June), the date of 
Judgment, to be paid by plaintiff on the 
ground that the plaintiff joined him un- 
necessarily. 
_ The minor children of Karsondas and their 
guardian are liable for the plaintiff’s costs 
and such other costs as are hereby: ordered to 
be borne by parties, who took up contentious 
attitude, to the extent of Karsondas’s estate, 
as his representatives. | 

In their personal capacity, they are on 
the same footing as the after-born children of 
the plaintiff by his second wife. Both these 
sets of defendants submitted to the Court in 
all respects, and took up no contentious 
attitude. The proper order, then, for their 
costs, is that they be paid by these defendants, 
thatis to say, Ram Das and his children and 
the estate of Karsondas who adopted a con- 
tentious attitude. Their costs to be cal- 
culated on the fooling that they took up no 
contentious attitnde. 

Surt decreed. 
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SAHIB DITTA V. DAYA SINGH, 
(Not reported yet elsewhere.) 


PUNJAB CHIEF COURT. 
Crvit Revision No. 2115 or 1908. 
May 20, 1909. 
Present :—Mr. Justice Johnstone and 
Mr. Justice Raitigan. 
SAHIB DITTA, alias TILOK SINGH— 
DEFENDANT—PETITIONER 
VETSUS 

DAYA SINGH—PLAINTIFEF—RESPONDENT. 

Limitation Act (XV of 1877), 8.28—Easemert—Llight 
of way—" As of right,” meaning of —Agreement to close 
way after a certawm pe: iod— Continued user for more thin 
20 years after that period—Ouil Procedure Uode (Act 
XIV of 1882), 8. 18—Res judicata—Suit for possession 
of deorhi—No tweue regarding right of way—Right 
clasmed us defence lo a aust by other party. 

The parties had a common deorhi and both of 
them had the right of ingress and egress through it. In 
1876, the parties separated and the defendant exe- 
cuted an agreement promising to open a new door 
within six months, after which time the plaintiff 
would be entitled to stop defendant from using the 
old way. 

Six months passed during which defendant con- 
tinued to use the deorht or the old way and he 
contimued to do go, until the present suit was brought 
more than 82 years later. In 1902, the present 
defendant had sued the plaintiff for possession of 
the deorht as an owner. This suit was dismissed 
but the question whether the defondant had a mzht 
of way through the deorht was not put inissue or 
tried. There was no proof of direct pormission by 
plaintiff, at the end of the period of six months, to 
defendant to continue user: 

Held, (1) that the user of the deorh: by the de- 
fendant was adverso and “as of right” and that 
long before the suit of 1902, defendant had acquired 
the easement in question. 

(2) that the final order in tho suit of 1902 did 
not take the easoment away from the defendant 
and his present claim to the right of way was 
not barred under section 13, Civil Procodure Oode. 

Petition for revision of the order of District 
Judge, Ambala, modifying a decree of Munsif, 
Rupar, dated the lst April 1908. 

Mr. Daulat Ram, for the Petitioner. 

Mr. Raushan Lal, for the Respondent. 


REFERENCE TO A DIVISION BENCH. 


Johnstone, J—A certain house with one 
deorht and one outlet intothe street through 
it belongs to two brothers. They seem 
to have partitioned the premises many years 
ago, before 1875 at any rate, and then a 
dispute arose regarding the ownership of the 
deorht and the right of ingress and egress 
through it. One brother, defendant in this 
case, executed an agreement dated 12th July 
1875 to the following effect “Sirf babat 
Darwaza ke takrar tha to man mukir tkrar karta 
hun ke bad arsa 6 mah apne makbuza makan 
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ka darwaza alaihda nikal lunga muddai ke 
darwaze se mera kuch wasita nahin our na 
amad-o-raft rakhunga Daya Kishen ka ikhtiyar 
hat ke bad 6 mah gis din chahe kadimi darwaze 
se mujhe band kar de” 

Six months passed during which defendant 
continued to use the deorhi or kadimi dar waza 
and he continued so to do thereafter, until 
this suit was broughtmore than 32 years later. 
There is no proof that defendant received ex- 
press permission after the expiry of the first 
6 months to use the door, nor is there any 
proof of anyinterruption of his use of it. 

The evidence regarding permission is not 
credible. 

Defendant has never made a new door for 
himself. I should note, too, that defendant, 
who began by claiming that the deorh? is his 
property, plaintiff having merely a right 
of way over it, admits now, and in fact ad- 
mitted in the first Court, that it belongs to 
plaintiff. 

Thus, the only question is whether defend- 
ant has acquired an easement and is entitled 
thereby to use the deorhi as a means of 
egress and ingress. The answer to this 
depends upon whether his user of the way 
after the expiry of the first 6 months should 
be taken as permissive or “as of right.” 
There was a law suitin 1902 mentioned by 
the first Court. That Court held that the 
matter now in question was not in issue thon 
and so the rule of res judicata does not come in. 
It found for defendant as regards right of 
way by long user. The learned District 
Judge in a very Court judgment accepted 
the appeal, holding that the right of way was 
claimed by defendant in the previous suit 
of 1902, 

In that previous case the defendant sued 
for the possession as owner ofthe house 
occupied by the plaintiffand no doubt this 
claim included a claim to the deorht. But 
the claim was an ordinary claim for possession. 
The finding was that defendant was not 
owner and so could not have possession of 
the house and deorhz. At that time defend- 
ant (present) was using the deorht as a 
means of passage to and from the outer 
world and he continued to do so after the 
decision of that case ; and thus the final order 
in that case certainly did not take this easc- 
ment away from him.- 

The question whether he, apart from being 
owner of the deorkt, had a right of way 
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through it was never in issue in that case 
and thus the rule of res judicata does not apply. 
On this point it seems to me that the first 
Court is right and the learned District Judge 
wrong. 

The question whether defendant’s user 
after the first 6 months was permissive or 
“as of right” is to me by no means easy to 
answer, and I think I should refer it to a 


‘Division Bench. There are two ways of 


looking atthe matter, and perhaps more. 
The user was permissive during the first 6 
months. During thut period the plaintiff 
was precluded by his agreement with defend- 
ant from preventing defendant from using 
the door, and during that period defendant 
must admit, his agreement being what we 
know it tohave been, that he was using the 
door by permission of the plaintiff. After 
that either the plaintiff's permission conti- 
nued until he chose to cancel it, er his per- 
mission expired tpso facto at the end of the 6 
months and defendant’s user then became 
adverse, as of right” and of the kind that 
involves the earning of an easement. 

If the former alternative is adopted, plain- 
tiff wins the day, if the latter defendant 
must succeed. 

I refer the case to a Division Bench. 

Judgment.—!In the order of llth 
Feburary 1909 referring this case to a 
Division Bench a portion of the agree- 
ment between the parties to this 
case, who by the way are not brothers 
but cousins of one degree or another, was 
transeribed. Certain further words in that 
document have been brought to our notice, 
and as they serve to show even more clearly 
the meaning of the agreement, we again 
transcribe the important passage with the 
addition now referred to :— 

Sirf babat durwaza ke takrar tha to man 
mukir ikrar harta hun ki bad arsa 6 mah apne 
makbuza makan ka darwaza alathda nikal 
lunga muddai ka darwaze se mera kuch wasita 
nahin our na amad-o-raft rakhunga Dayu 
Kishn ka ikhtiyar hat ke bad chhe mah jis din 
chahe kadim darwaze se mujhe band kar de 
aur mera darwaza janib diwar meri ke bana de 
mujhe kuch uzr na hoga warna main khud bad 
6 mah andar sal tamam ke hasb Ikrar darwaza 


“a jadid taiyar harke sabika darwaze se amad-o- 


rafi band kar dunga. 
. Six months passed during which defendant 
continued to use the kadimi darwaza, and he 
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continued to do so thereafter until the ins- 
titution of this suit, some 32 years later. 

Plaintiff in this suit claimed possession of 
the deorht or kadim; darwasa aforesaid, 
defendant pleaded that it belonged to him, 
admitting that plaintiff hada right of way 
through it Plaintiff replied denying de- 
fendant’s ownership and also denying that de- 
fendant had even aright of way. 

The first Court, on the strength of the 
aforesaid agreement of 1875 andof an un- 
successful suit by defendant in 1902, dis- 
cussed at length in the referring order: held 
that plaintiff was owner of the deorht, but 
that defendant had by long user acquired a 
rightof way, and plaintif was awarded a 
decree for possession subject to this quali- 
fication. 

Plaintiff appealed against the qualification 
on the grounds: : 

(a) that the proper issues bad not been 
fixed. 

(b) thatthe first Court should have pass- 
ed orders about a certain khurli 
of defendant’s, which plaintiff 
wishes to have demolished. 

(c) thatthe question ofrightof way is 
res judicata under section 13, Civil 
Procedure Code (1882). 

The learned District Judge in avery brief 
judgment endorsed ground (c) above, re- 
fused to pass orders as to the khurlt,* and 
passed “decree accordingly,” which no doubt 
means that the appeal was accepted and the 
qualification aforesaid removed from the 
decree. 

Defendant has approached this Court on 
therevision side, complaining that the learned 
District Judge’s judgment is notin accord- 
ance with the provisionsof section 578, Civil 
Procedure Code (1882) and that he has not 
considered the materials on the records, 
having especially ignored the facts of the 
user by defendant since 1875 and the non- 
existence of any other mode of ingress 
and egress for defendant. 

We have heard arguments. Mr. Raushan 
Lal no longer contends that section 13, 
Civil Procodure Code (1882) governs the 
case. His contentions are virtually two, viz., 
— (1) defendant sued for possession in 1902 
as owner, and by law, as owner or pretended 
owner, he could not have been acquiring an 
easement over the property. 

(2) The document’ of 1875 shews defend- 
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ant’s user of the way was by permission of 
plaintiff. 

We are not pressed by these contentions. 
There can be not doubt that the District Judge 
has written ‘an inadequate judgment and 
has not explained how he arrives at his 
conclusions. 

Our view is that, though in 1902 de- 
fendant asserted and even now asserts, his 
ownership he was notowner in fact ; but he 
was using the way, “as of right” and not 
by permission. His assertions of ownership 
-are immaterial. He made the assertion first 
in 1902, long before which, as we shall pre- 
sently show he had acquired the easement 
now in question. 

The agreement of 1875 is not very happily 
worded, but on examination the intention of 
-tho parties seems to us to have been as 
follows .— , 

Forthe first 6 months defendant was to 
continue touse the old.door. Thereafter, on 
any day he chose, plaintiff might make a 
new doorfor defendant and stop defendant 
from using the old-door. If plaintiff did not 
do this, then within a second period of 6 
months, t.e., within a year from date of agres- 
ment, defendant must makea new door for 
himself and cease to use the old door. On 
the expiry of the year defendant did not 
carry ont his engagement, but continued 
for more than 20 years to pass through the 
old door. There is no proof of direct per- 
mission by plaintiff at the end of the year 
to defendant to continue user; andit seems 

_ to us clear that the user was adverse and 
“as of right.” Virtually defendant said to 
plaintif at the end of the year :— 

“Tam not going tomake a new door and 
give up use of the old. I am going to ignore 
the agreement altogether.” 

Another way of looking at the matter is 
that theagreemeut was never pub into oper- 
ation, but by mutual consent became a 
dead letter. 

For these reasons we accept the petition 
for revision and setting aside the District 
Judge's finding and decree, we restore the 
decree of the first Court, and give defend- 
ant his costs inthe lower appellate Court 
and here. 

Petition allowed. 


(6. 0. 38 B. 825; 10 Bom. L. R. 660) 
BOMBAY HIGH COURT. 
Crvit Rererence No. 32 or 1907.’ 
June 18, 1908. 

Present -—Mr. Justice Macleod. 
GOVERNMENT or BOMBAY 
versus 


KARIM TAR MAHOMED. 


Land Acquisition Art (I of 1894), s8 18, 28-—-Varket. 
value—Sales’ of small pieces—Valuation of a large plot 
—Eridence—Opinions of surveyors—Frontage land— 
Bark-land —Depth— Price of land with buildings thore- 
on whether criterion Jor determining value of land~~ 
Hypothetical building schemes—Retasl prices —Prac- 
tice — Collector's award, 

Where the valuation cannot be based on what 
the property was producmg at the time of 


the notice, nor have there been any recent 
sales of the land to guide the Court, the 
market-value must bo determined by fales of 


similar land in the neighbourhood. 

In claiming compensation the owner can seck 
to prove either what the property would fetch if 
sold in one block, or what is the present value 
if he plotted out the property and sold it in jots. 
Where there is no evidence of sales in the neigh- 
bourhood of such a large block of lend, but there 
is evidence before the Court of sales of small pieces 
of land m the neighbourhood, which can ennblo 
the Court to form an opinion regarding the values 
of different portions of the block, the valuo of 
the whole must be deduced from these. In addi- 
tion to the evidence of sales the Court can be 
guided by the opinions of surveyors. [b is neces- 
sary, however, to distinguish opinions from argu- 
ments. 

The practice, which.has grown up in referonces 
under the Land Acquisition Act of surveyors mak- 
ing long reports and providing copies to the oppo- 
site side before the hearing, is open to gravo ob- 
jection. 

A surveyor’s opinion by itself is good evidenco. 
He should prepare a concise descmption of the 
property to be valued and should add nothing 
more except his opinion of its value. If, however, 
he does give his reasons they must be based on 
facts and not on hypothesis. 

In determining the value of frontage land the 
depth is a question of supreme importance What 
is a suitable depth must primarily depond on tho 
character of the buildings in the locality, but in 
an ordinary shops and chawl locality it has been 
the custom for surveyors to calculate the depth 
at 100 feet. 

The value of a building frontage must depend on 
the higher rents that can be obtained for the 
shops or rooms facing the street and as tho pro- 
portion of these rents to the lower rents. of the 
back rooms decreases so does the value of the 
whole frontage land decrease. 

A sale of land with buildings thereon, the pur- 
chase-price of which must have been fixed by what 
the property was producing, cannot be taken na 
an instance of sale of land, though it may tum 
out that the balance of the purchase-money after 
calculating the value of the building may approxi. 
mate the value of the land, That would be 
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a coincidence and not evidence. It cannot be too 
clearly laid down that wnuer ordinary circumstances 
the value of an income producing property 
depends on its income irrespective of its cost 
and that capital when o ce invested in Jand and 
buildings cannot be apportioned between them sgo 
as to give the markoet-value of each. 

It cannot be accepted as & hard and fast rule 
that back land must be worth half the frontage 
Jand. 

Evidence of hypothetical building schemes is ir- 
relevant to the question of finding the market- 
value of land and the belief that an hypothetical 
scheme can be a guide to market-values is equally 
fallacious. There can be no relation between the 
capitalized rent of landand actual buildings and the 
market-value of the land. Therefore, there can be 
no relation between the capitalized imaginary rents 
of imaginary buildings and the market-value of the 
land. 

In valuing the land as a whole it would not be 
correct to add up the retail values of the parts, as 
derived from the instances of sales of small plots, 
without making some deductions both on general 
principles and because the wastage must be greater 
than in those instances from which retail values 
have been deduced. 

The Court would be slow to differ from the 
Gollector’s offer over a matter of a few rupees 
except for very strong reasons sguch- as an error 
on a question of principle, 

Mr. Kirkpatrick (with Mr. Scctt, Advocate- 
General), forthe Government. 

Mr. Robertson (with Messrs Strangman and 
Weldon), for the Claimant. 


Judgment.—tThis is a reference from 
the Oollector of Bombay, under section 18 
of the Land Acguisition Act, to determine 
the amount of compensation to be awarded 
to Karim Tar Mahomed for certain land on 
Mazagon Road, which has been notified for 
acquisition by Government on behalf of the 
Municipality of Bombay on the 17th Novem- 
ber 1904. The. land is shown in pink on 
the plan (Exhibit A). It measures 3,475 
square yards with a frontage of 165 feet 
on Mazagon Road and 148 feet on Valpa- 
khadi Road and amean depth of 170 feet 
on. the Mazagon Road. At the date of the 
notice there was a bungalow and out-houses 
on the land, but it is admitted that the 
land should be valued as vacant building 
land. The Collector has offered Rs. 15 a 
square yard and the claimant consider- 
ing his land to be worth Rs. 25, applied to 
the Collector for a reference to this Court. 

The valuation cannot be based on what 
the property was producing at the time 
of the notice, nor have there been 
any recent sales of the land to guide the 
Court, T 


The market-value must, therefore, be 
determined by sales of similar land in the 
neighbourhood. From Exhibit A and other 
evidence that has’ been given it is clear 
that small holdings are the rule in the 
locality. The owner in claiming compensa- 
tion can seek to prove either what the pro- 
perty would fetch if sold in one block, or 
what is the present value if he plotted out 
the property and sold itin lots. He has 
not attempted the latter. course. I have, 
therefore, to decide what was the market- 
value of this plot of land as a whole on or 
about the 17th November 1904. No əvi- 
dence has been adduced of sales in the 
neighbourhood of such a large block of 
land, but the evidence before the Court 
of sales of small pieces of land -in the 
neighbourhood can enable the Court to give 
an opinion regarding the values of different 
portions of the block and the value of 
the whole must be. deduced from these. 
In addition to the evidence of sales the 
Court can be guided by the opinions of 
surveyors. It is necessary, however, to dis- 
tinguish opinion from argument. And 
the practice which has grown up in Re- 
ferences under the Land Acquisition Act.of 
surveyors making long reprots and providing 
copies to the opposite side before the 
hearing appears to me open to grave ob- 
jection. A surveyor’s opinion by itself is 
good evidence. What value the Court will 
put on it depends entirely on the effect 
of the cross-examination, but there is no 
reason why the witness should himself 
provide the material for his cross-examina-" 
tion. It will save the time of the Court 
if a surveyor prepares a concise description 
of the property to be valued, but if he 
ig @ wise man he will add nothing more 
except his opinion of its value. If, how- 
ever, he does give his reasons they must 
be based on facts and not on hypo- 
thesis. 

Fortunately there is no difficulty in this 
case in arriving at the approximate values 
of frontage land on Mazagon and Valpa- 
khadi Roads in November 1904, Plots Nos. 2 
to6 on Exhibit A all front on Mazagon 
Road with a. depth of about 80 feet. In 
March 1908 Nos. 4 and 5 very simular plots 
measuring about 78 square yards realised 
at auction Rs. 15and Rs. 23 a square yard 
respectively. The divergence in the price 


Vol. III] 


cannot be explained but only demonstrates 
public caprice. In November 1902 plot No. 6 
measuring 390 square yards realised at 
auction Rs. 21 a square yard. Plot No. 2 realis- 
ed in August 1906 Rs. 37 ; and plot No. 3 in 
November 1907 Rs. 47. There is nothing 
to show that land value had increased be- 
tween 1902 and 1904 but undoubtedly from 
early in 1905 prices of land began to 
rise owing to the boom in the mull iu- 
dustry, until as Mr. Stevens said, by the 
end of the year almost fabulous prices 
were being given. This will account for 
the prices realised by plots Nos.2and 3. But 
sales after the date of notification must be 
discarded when it is proved that values 
have been effected one way or the other 
by circumstances which have arisen after 
that date. Ihave also been asked to take 
into consideration the amount awarded by 
the High Court for the property marked 
I on Exhibit A, but obviously I could 
not do-so without considering all the evi- 
dence on which that award was founded. 
The award by itself is not evidence of the 
market-valus. Plots Nos. 8 and 9 are situated 
on Jail Road and though the distance from 
the land in reference may not be great the 
character of the ‘locality is so different that 
the sales of those plots can be no guide 
in this case. When determining the value 
of frontage land the depth is a question 
of supreme importance. What is a suitable 
depth must primarily depend on the cha- 
racter of the buildingsin the locality but 
in an ordinary shop and chawl locality like 
the one I have to deal with it has been 
the custom for surveyors to calculate the 
depth at 100 feet. In the next place the 
value of a building frontage must depend 
on the higher rents that can be obtained 
for the shops or rooms facing the street, 
and as the proportion of these rents to the 
lower rents of the back rooms decreases 
so does the value of the whole frontage 
land decrease. As Mr. Stevens said, the value 
of frontage land with a depth of 40 feet 
would be 50 per cent. more valuable than 
if the depth were 100 feet, but the value 
of the 60 feet behind would decrease in 
greater proportion. A depth of 100 feet, 
therefore, has been admitted to give the 
best average and I am satisfied on the 
evidence that frontage land on Mazagon Road 
with adepth of 100 feet was not worth 
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more than Rs. 20 a square yard in Novem- 
ber 1904. It follows that similar frontage 
land on Valpakhadi Road, a cul-de-sac with 
a nightsoil depdt at the end, would be 
worthless. In March 1903 plot No. 7 
measuring 313 square yards was sold for 
Rs. 4,672 by Ahmadbhoy Habibbhoy to 
Kassam Rahimtulla Joonas. At first tho 
purchaser thought he was buying 242 
square yards for Ra. 3,872 but on measure- 
ment the plot was found to measure 71 
square yards more, and “as the vendor dis- 
puted that this area had been sold, the 
matter was settled hy an additional pay- 
ment of Rs. 800. This may be regarded 
as an excellent instance of a bargain be- 
tween a vendor who was not likely to give 
anything away, and a purchaser who was 
anxious to huy the land on account of his own- 
ing the adjoining plot. 

Taking the price paid at Rs. 16 as argued 
by Mr Robertson, it would be impossible 
to give a higher value for the Valpakhadi 
frontage of the land. But in spite of its 
triangular shape it will be seen that plot 


“No. 7 with an average depth of less than 40 


feet could be built on so that practically 
all the rooms front on the road, therefore, 
a lower value must be given to frontage 
land having a depth of 100 feet. This may 
be partly balanced by the fact that the 
Valpakhadi frontage on the land in refer- 
ence is more favourably situated and nearer 
Mazagon Road than plot No. 7. Its value 
would, therefore, be between Rs. 12 and Rs. 15 
a square yard. With reference to the pure 
chase of the property facing the claimant’s 
land on the south side of Valpakhadi Road 
from Karmali Pirbhoy, I agree with Mr. 
Robertson that it cannot be relied upon, 
as it is a purchase of land and buildings, 
and the purchase price must have been fixed 
by what the property was producing. This 
cannot te taken as an instance of sale of 
land, though it may turn out that the bal- 
ance of the purchase-money after calculat- 
ing the value of the building may approxi- 
mate what a witness considers to be the 
value of the land. That would be a coinci- 
dence and not evidence. It cannot be 
too clearly laid down that under ordinary 
circumstances the value of an income 
producing property depends on its income 
irrespective of its cost and that capital 
when once invested in land and build. 
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ings cannot be apportioned between 
them so as to give the market-value of 
each. 

< IEI take into consideration these high 
‘values for the frontage land in valuing the 
‘whole plot 1 have over 1,000 square yards of 
‘land at the back as shown on Mr. Stevens’ 
plan (Exhibit 7). Lf this land is to have 
‘any value, it must have access to the road 
and this will diminish ‘the amount of 
frontage land, but I doubt very much whe- 
ther the back land would have any value 
‘except as an amenity if œ depth of 100 
feet is allowed for frontage land. In any 
event if the frontage land were fully 
occupied a large proportion of the back 
land would have to be kept open. This is 
more probable when I consider Mr. Cham- 
pers’ plan (Exhibit ©) of laying out the 
ground, as he has taken a 40 feet frontage 
in order to utilise the back land to the 
best advantage. The purchases made by 
Kassum Rehimtulla Joonas of three plots 
of land with frontages on Chinchbunder 
and Valpakhadi Road in 1902 are a very 
fair guide to the value of ordinary chawl 
land in this vicinily. In 1902 Kassum 
bought three narrow plots adjoining each 
other at an average of Rs. 9-4-0 and built 
a chawl on them with shops on the front- 
ages. I consider that the advantage ofa 
double frontage was set off by the disad- 
vantage due to the narrowness of the plots, 
and that it is fair to deduce from these 
gales that chawl land in this locality in 
1902 was worth Rs. 9 or Rs.- 10 8 square 
yard provided it could be as fully built 
on as the land bought by Kassum Rahim- 
tulla. Both Mr. Chambers and Mr. Stevens 
wero ofopinion that back land could be 
valued at one-half the value of frontage 
land but it is obvious that the application 
of this rule depends on the character of the 
back land. 

There are two alternatives in this case 
vither to take a deep frontage which must 
have a piece of back land of very little 
value, or to take a lesser frontage, which 
while increasing the value of the back land 
‘would at the same time increase the pro- 
‘portion of back land to frontland. But I 
‘must decline to accept as a hard and fast 
‘rule that back land must be worth half the 
-frontage land. That would only lead to 
“absurdities. Mr. Robertson has ‘argued that 


even accepting Mr. Stevens’ division of the 
land as shown in Exhibit 7 the Collector’s 
award should be increased as Mr. Stevens 
arrives at his all over figure of Rs. 15 
by taking the plot C at Rs. 6 whereas he says 
in para 10 of his report (Exhibit 6) that the 
back land would be worth anything 
between Rs. 6 and Rs. 10 and the clai- 
mant should be entitled to the highest figure 
given by awitness on the opposite side. 
This is a perfectly fair argument which 
only illustrates the danger I have referred 
to above of a surveyor giving reasons in 
his report. However, I understand Mr. 
Stevens to mean that the back land in 
this case might be worth Rs. 10 but his 
all over figure of Rs.15 only allows it to 
be valued at Rs. 6 since if a frontage depth 
of 100 feet is taken, the back land becomes 
reduced to the lowest figure. If the front- 
age depth were reduced it would follow the 
back land might be worth up to Rs. 10. I 
think Rs. 6 a very full value for the back 
land. I regret I cannot accept Mr. Cham- 
bers’ opinion that this land is worth all 
over Rs. 25. Mr. Chambers before the Col- 
lector valued the land at Rs. 24, solely on 
the basis of an hypothetical building 
scheme. I have already decided in an in- 
terlocutory judgment in this reference (which 
can be incorporated herewith) that evidence 
of hypothetical building schemes is irrelevant 
to the question of finding the market-value 
of land. It is difficult to suppress the be- 
lief that seems to‘exist almost universally 
amongst surveyors in Bombay that market- 
values can be ascertained in this way. Other- 
wise it should not be necessary to keep 
on giving reasons to the contrary. The 
belief that an hopythetical scheme can be 
a guide to market-values ascertained by other 
means is equally fallacious. However much 
conclusions may differ, the road which leads 
to the determination of land values is short 
and straight. By the ingenuity of Counsél 
and surveyors attempts, often successful, 
are made to divert the road on the 
grounds that the diversions will lead to 
an infallibleresnlt. They only lead to waste 
of time. 

: Mr. Chambers in his-report, put in before 
me (Exhibit B), values the land at Rs. 25. 
Apart from his scheme which seems to have 
been altered since it appeared before the 
Collector (another illustration of how còm- 
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‘plaisant these schemes are to the will of the 
moulder) he bases his opinion, like Mr. 
Stevens, on sales, but this opinion based 
on sales was evidently subordinate to his 
opinion. based.on his scheme. It is im- 
possible to deduce from the_ evidence of 
sales that this large. block of land could 
be worth .anything like Rs. 25 a square 
yard. aioe 

Whether the depth of the frontage is taken 
at 40 feet and higher retail values allowed 
with a larger proportion of back land or the 
depth is taken at 100 feet and lower values 
allowed with 8 greater proportion of front 
land the totals come to much the same as 
the Collector’s offer. But valuing the land 
as a whole it would not be correct toadd 
up the retail values of the parts as derived 
from the instances of sales of small plots 
without making some deduction both on 
general principles and because the wastage 
must be greater than in those instances 
from which the retail values have been 
deduced. Apart from that I agree with Mr. 
Kirkpatrick that the Court would be slow 
to differ from the Collector’s offer over sa 
matter of a few ropees except for very 
strong reasons such as an error on a 
-question of principle. In this reference 
I am satisfied that the Collector has offered 
the full market value of the land and 
.I dismiss the reference with costs. 

One set of costs between the Government 
and the Municipality to be allowed as agninst 
tho claimant. 

The interlocutory 
follows :— 

Judgment.-—lI have already decided 
this question in what J thought sufficiently 
plain language in the reference of Jn re 
Dhanjibhoy Bomanji (1), and everything 
I said in that judgment on this question 
may be taken as incorporated in this. 
Mr. Robertson argues that though that 
decision might be right in the case of 
a piece of land of 21,000 square yards, 
it would not follow that it would apply 
to the case ofa piece of land measuring 
3,599 square yards. I can see no distinc- 
tion. In the first place there can be no re- 
lation batween the capitalized rent of land 
and actual buildings and the market-value 
of the land. It follows that there can 
be no relation between the capitalized 

(1) 10 Bom L R 70L 


judgment was as 
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imaginary rents of imaginary buildings and 
the market-value of the land. Mr. Robertson 
has cited In re Merwanjt Muncherjs Cama (2). 
That case is not binding on me, though 
I could follow it if I could possibly agree 
with the decision. If it does decide that 
hypothetical building schemes are relevant, 
I have already expressed my view on 
that question in Dhunjibhoy’s case (1). These 
hypothetical calculations are not founded 
on fact. There are a number of factors 
each of which can be varied to an in- 
definite extent and, therefore, the permutations 
and combinations of these factors are prac- 
tically infinite. I*happen to know exactly 
how these calculations are made and I 
am perfectly aware that if Mr. Chambers 
thought the land was worth Rs. lda 
square yard he could turn out an equally 
plausible scheme to support that figure. 
Mr. Robertson argues that if I disallow 
this scheme as irrelevant it follows I must 
hold any hypothetical building scheme is 
irrelevant. In my opinion it is. As long 
as opinions may differ as to the building 
to be put on a piece of ground, there can 
be no certain factor on which the valuation 
can be founded. That is the root of the 
matter. If the building is certain, t.e, one 
of which there cannot be two opinions, 
and there may possibly be cases in which 
it can be, then there is no longer an 
hypothetical building scheme. The failure 
to recognize this guiding principle can 
only result in enormous waste of time and 


money. 
(2) 9 Bom. L. R. 1232. 
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In valuing land which has been taken for public 
purposes under the Land Acquisition Act, the 
market-value of the property should be ascertained 
not according to its present disposition but laid 
out in the most lucrative and advantageous way 
in which the owner could dispose of it. And this 
is to be determined with reference to its future 
utility, but it must not be entirely conjectural. 

Prem Chand Burral v. Oollector of Calcutta, 
2 C. 108, followed. : 

Such future utility must be estimated by prudent 
business calculations and not by mere speculative and 
impractical imagination. 

Rajendra Aath Banerjee v. Secretary of State for 
Inda, 82 C. 348, followed. 

In re Dorabjs Oursetji Shroff, 10 Bom. L. R. 675; 
Trustees fur the Improvement of, the City of -Bombay 
v. Karsondas Nathu, 10 Bom. L.R. 688; 33 B. 28; 1 Ind 
Oas. 461; In re Dhanjibhoy Bomanji, 10 Bom. L.R. 701; 
Collector, of Poona v. Kashinath,10 B. 585; Za re 
lunji Khetsey, 15 B. 279 and Ths Secretary of State 
for Fursign Affairs v. Charlesworth, Pilling & Uo., and 
T. B. Charlesworth & Oo., (1901) A. C. 373; 70 L.J. 
pee T. 212 ; 38 1. A. 121; 26 B. 1, referred 
It cannot be taken as a hard and fast Rule that 
back land must be worth half the frontage land. 

Government of Bombay v. Karim Tar Mahomed, 10 
Bom. L. R. 660, 88 B. 325, 8 Ind. Oas. 278 followed. 

A fair allowance must be made for the prospective 
rise in the rental. 

Appeal from the decree of the Additional 
District Judge of 24 Pergannahs, dated 
December 5, 1906. 

Babus Umakali Mukherjes, Ram Chandra 
Majumdar and Girija Prosonna Roy Chowdhury, 
for the Appellants. 

Babus Ram Charan Mitra, Kiris Chandra 
Chowdhury and Lal Mohan Ganguly, for the 
Respondents. 

Judgment.—tThis appeal is diretted 
against an award made by the Special 
Land Acquisition Judge of the 24-Per- 
gannahs in a proceeding under the Land 
Acquisition Act. The land acquired is situat- 
ed in Chitla in the suburbs of Calcutta and 
covers an area of 6 cottahs 10 chittaks and 
17 square feet. The Collector valued the 
land at Rs. 600 per cottah. The claimant, 
who is the appellant before this Court, was 
dissatisfied with this valuation and obtained 
a reference to the District Judge before 
whom he claimed Rs. 1,200 a coftah. The Dis- 
trict Judge, however, accepted the valuation 
made by the Collector. 

The claimant has now appealed to this 
Court and on his behalf the decision of the 
District Judge has been assailed on two 
grounds, namely, first, that the lind ought 
to have been valued, at Rs. 1,200;-a cottah, 
and secondly, that’ the amount which has 
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been awarded asdamages for severance and 
injurious affection of the other lands of the 
claimant is inadequate. 

So far as the second question is concerned, 
it does not require minute examination. 
The Collector awarded Rs. 175 as damages 
for severance and injurious affection, and 
this has been accepted by the District 
Judge. No reasons are assigned either by 
the Collector or by the District Judge for 
his conclusion. At the same time, the claimant 
has not been able to place any materials 
before this Court which would justify a 
higher valuation. It is faintly suggested 
that the other Jand of the claimant has 
been injuriously affected, and, no doubt, that 
has been so to some extent. But the 
materials on which the damages ought to 
be calculated have not been laid before us, 
and, as a consequence we do notknow to what 
precise extent the claimant has been damnifi- 
ed by the acquisition. We are, therefore, 
not in a position to disturb the award in this 
respect. 

We shall now turn to an examination of 
the first ground, for, the substantial question 
in the appeal relates to the valuation of 
the land acquired. The land is situated in 
front of the Chitlabazar and is in the oc- 
cupation of a tenant Girish Chandra Bose 
who has apparently held it for over 40 
years. The lease under which he holds the 
land at present was granted to him on the 
30th July 1905, for a period of seven years 
and at an annual rental of Rs. 195. The 
prior lease granted to him on the 30th 
November 1884, was stan annual rental of 
Rs. 65 and was also for a term of seven 
years. The evidence shows, however, that 
upon the expiry of the lease of 1884, the 
rent was enhanced to Rs. 120 a year which 
continued till 1905. It appears, therofore, 
that the land which was heldin 1884 ona 
rental of Rs. 63, was held in 1891 at Rs. 120, 
and, since 1905, has been held at Rs. 195, 
The learned District Judge has accepted as 
the basis of his calculation the present 
rental of the land acqaired. He has held 
that if 20 years’ purchase be allowed on 
the present annual rent under the lease, the 
valuation comes to Rs. 3,900, so that if two 
per cent. is deducted for collection charges, 
the net award ought to be Rs. 3,822 whereas 
the Collector has given Rs. 3,825. Be- 
fore this Court, it has been argued on he 


Vol. LT] 


ALA-UL-HAQ V. SECRETARY OF STATE. 


half of the claimant that the award made 
by the District Judge ig erroneous. It has 
been pointed out in the first place that no 
allowance has-been made for possible in- 
crease of rent, and in this connection, our 
attention has been invited to the circum- 
stance that from 1884 to 1905° the rent has 
considerably increased. It has also been 
argued that 20 years’ purchase is too low 
a basis for calculation. It has further been 
suggested that the valuation as made by the 
District Judge is in respect of the landlord’s 
interest only and that no allowance has 
been made for the tenant’s interest, or, for 
the landlord’s reversion. It has finally 
been contended that the proper basis on 
which the land ought to be valued in the 
use to which the land might have been 
put by the claimant if it had not been 
acquired. In support of this argument, it 
has been pointed out that the land on the 
‘other side of the road is used forthe pur- 
pose of godowns and that the rent obtain- 
able from those landa shows that the value 
of the land acquired is at least Rs. 2,000 
acettah. The learned Vakilfor the appel- 
lant has on this basis suggested that 
the land now in dispute should be valued 
at Rs. 2,000, so far as the front portion 
is concerned, and at one-half of the 
above rate, so far as the back portion is 
concerned. 

There can be no question that in valu- 
ing land which has been taken for public 
purposes under the Land Acqnisition Act, 
the fairest and most favourable principle 
of compensation is to enquire what is the 
market-value of the property, not accord- 
ing to its present disposition bat laid out 
in the most lucrative and advantageous 
way in which the owner could dispose of 
it. This principle was recognized by this 
Court so far back as 1876 in the case of 
Prem Ohand Burral yv. The Oollector of 
Calcutta (1). With reference to this decision 
it may be pointed out that the most 
lucrative and advantageous way in which 
the owner can dispose of the land is to be 
determined with reference to its fature 
utility, but it must not be entirely conjec- 
tural. As was observed in the case of 
Ragendra Nath Banerjee v. Secretary of State for 


India (2), future utility is a thing that people - 


(1) 2 O. 103. 
(2) 32 0. 848, 
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buying land and 
the market’ price of the land is affected by 
it; such future utility must, however, be 
estimated by prudent business calculations 
and not by mere speculative and impractical 
imagination. (See also Fink v. Secretary of 
State for India (3). The same principle has 
also been adopted by the Bombay High 
Coort in In re Dorabji Cursetji Shroff (4), 
Trustees for the Improvement of the City of 
Bombay v. Karsondas Nathu(5),In re Dhanjibhoy 
Bomanji (6), Collector of Poona v. Kashinath 
Khasgiwala (7) and In re Munji Khetsey (8) 
In the last case it was pointed out that “in tho 
neighbourhood of a town where building 
was going on, it would be unfair to assess 
the value of land upon its present incomo 
if there is a fair probability of the owner 
being able, owing to its situation, to sell 
or lease the land for building purposes.” 
Substantially the same principle was re- 
cognised by the Judicial Committee in The 
Secretary of State for Foreign Affairs v. Oharles- 
worth Pilling, & Oo.(9). Lf now these principlos 
are applied to the case before us what is 
the result P It is pointed out that thero 
is a row of godowns across the road and 
immediately opposite to the acquired land. 
There are also two godowns on a portion 
of the land acquired. The income derivable 
from these godowns, after allowance is made 
for the cost of their erection, indicates that 
the value of the land would be about 
Rs. 2,000 per cottah. This result, it is worthy 
of note, is obtained after very liberal de- 
ductions are -allowed ; for instance as the 
learned District Judge points onb in his 
judgment, this figure is obtained after 10 per 
cent. of the grossincome, has been deducted 
for vacancies, 10 per cent. for repairs and 
19% per cent. for Municipal rates. After 
all these deductions have been allowed, the 
valuation ab 20 years’ purchase comos, to 
about Rs. 8,000 for 4 cottaks of land, which 
shows that the value of each cotiah is ap- 
proximately Rs. 2,000. Here, however, one 
circumstance must not be overlooked. No 
doubt if new godowns were erected on the 


(3) 34 C. 599. 

(4) 10 Bom. L R. 675. 

(5) 10 Bom. L. R. 688 ; 33 B 28;1Ind Oas. 451, 
(6) 10 Bom. L, R. 701. 

(7) 10 B. 535. 

(8) 15 B. 279. 

(9) (1901) Appl. Cas. 373 ; 70 L J. P. O. 25 ; 84 L 

T. 212 ; 28 I. A. 121; 26 B. 1, 
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front portion of the land acquired, they 
would not necessarily fetch the same rental 
as the old godowns across the road, new 
godowns probably would have to be let out 
at lower rates than old godowrs where shops 
have been already established. Another 
element also has to be taken into considera- 
ation, namely the possible effect of the 
establishent of additional godowns in the 
locality in the way of lowering the rent 
to some extent. These considerations, how- 
ever, do not effect the present case as & 
liberal margin has been left by the Dis- 
trict Judge in arriving at the conclusion that 
the land ought to be valued at Rs. 2,000 
on the basis of the rent derivable from the 
godowns. We, therefore,.accept the con- 
tention of the claimant that the front 
portion of the land acquired should be valued 
at*Rs. 2,000 per cotiah. But, this necessarily 
leads to the two important questions, as 
to the extent of the front land, and, the 
mode of valuation of the back land. It is 
not disputed on behalf of the appellant 
that this basis of calculation is applicable 
only to the front portion to a depth of 164 
feet as in the case of the godowns situated 
on the opposite side of the road. Now as 
the frontage of the land is stated to be 
75 feet, the portion upon which the hypo- 
thetical godowns could be built, would 
cover an area of 1} cottahs. There would 
thus still remain in the back an area of 4 
cottahs and 14 chittaks. How is this portion 
to be valned P It was suggested on behalf 
of the appellant that this portion. ought 
to be valued at half the rate allowed for 
the front portion. In our opinion this is an 
unfair estimate. As observed in the case of 
Government of Bombay v. Karim Tar Muhomed 
(10), it cannot be taken as a hard and fast 
rule that back land must be worth half 
the frontage land. The specially high 
value of the front portion in the present 
caso is due to the prossibility of the erec- 
tion of godowns which might be let out ata 
very profitable rate of rent. The back 
portion evidently cannot be used for any 
such exceptionally advantageous purpose. 
But, although there are no materials on 
the record, on which we can say with 
absolute precision what ought to be taken as 
a fair valne for the back land, itis mani- 
fest that if the front portion is valued at 


£ (10) 10 Bom, L. R. 660 ; 88 B. 826 ; 8 Ind. Cas. 273, 
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Rs. 2,000 a cottah the award which has 
been made by the District Judge for the 
whole is insufficient; because if Rs. 2,000 is 
allowed for the front portion of 12 cottahs, 
the remainder according to the award works 
out at about Rs. 65 per cottah, and there 
can be no possible doubt that Rs. 65 for 
the back land is too low a rate upon the 
materials before us, we are of opinion that 
if the front portion is valued at Rs. 2,000 
a cottah, the back portion should be valued 
at not lower than one-fifth of that rate, 
namely Rs. 400, acottah. If this is done, 
the total value works ont to Rs. 5,450 
which gives approximately a rate of Rs. 820 
per cottah. In our opinion the claimant ig 
entitled to an award at this rate. 

We may add that our conclusion is con- 
firmed by other considerations, for the case 
maybe examined from other points of view 
to some of which we shall now refer. The 
present rental of the Jend is Rs. 195 per 
year. If we assume that the rent will 
never vary, in otherwords that the maxi- 
mum possible rent has been reached, and 
if the claimant is awarded a sum which 
if invested in Government security would 
bring him that income he will require 
Rs. 5,570, which would work out at the 
rate of Rs. 840 a coftah, and at the present 
depreciated value of Government securities, 
the rate would be somewhat lower. A 
somewhat higher rate is reached if we 
turn our attention to a document which 
was produced in the Court below on behalf 
of the Secretary of State, namely, the esti- 
mate prepared on the 5th November 1903 
with a view to the possible acquisition of 
this land. There the rate was assumed to 
be Rs. 600 a cottah. The rent payable to 
the landlord at the time was Rs. 120 a 
year; thnt is to say, the estimated value 
ofa cottah at that time was five times the 
annual rental for the whole land. If we 
assume that the same proportion is 
applicable now, the rate would work out at 
Rs. 975 a cottah. This, however, obviously is 
too high a rate, fur as is pointed out on 
behalf of the respondent, the estimate of 
Rs. 600 a cottah may legitimately be assum- 
ed to have included at least a fair allow- 
ance for the prospective rise in the rental. 
If so, it would not be fair to adopt the 
proportion indicated by the estimate of 
1903, as applicable without any deduction 
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to the present circumstances. But if we 
assume that the estimate of 1903 included 
allowance for-a possible rise of rental by, 
say 25 per cent., that is, is taken to have 
been leased on a possible rental of Rs. 150, 
the proportion would be four to one, instead 
of five to one,~ and, if we take that 
proportion as the basis calenlation upon 
the present actual rental, the rate works 
out at Rs. 780 a cottah. Let us next take 
another possible point of view from which 
the case may be considered. The present 
rental is as we have already stated Rs. 195. 
The rent increased from Rs. 63 to Rs. 126 
in 7 years, and from Rs. 120 to 195 in 
14 years. For the first period, this increase 
works ont at Rs: 8 a year, and, for the 
second period, at the rate of Rs. 5 a year. 
We have, therefore, some basis upon which 
to form an estimate of the possible rise of 
rental in the immediate future. It we take 
the rate at which rent has increased during 
the last period of 14 years and consider 
the possible rental during the next 21 years, 
the rental payable during the seven years 
terminating the period of 21 years will be 
Rs. 265, and if we take the average of the 
rental for the -21 years, it would work out 
at the rate of Rs. 230. If we capitalize 
this rental of Rs. 230 at 25 years’ purchase, 
it works out at Rs. 885 coffah; on the 
other hand, at 20 years’ purchase, it works 
out at Rs. 708 a cottah. But,if we accept 
the present rental, allow for no possible 
increase, and work it out at 25 years’ pur- 
chase we obtain an intermediate result, 
namely, Rs. 736 a cotfak. All theso figures 
_ indicate that the rate at which the award 
has been made by the District Judge is too 
low and the error which vitiates his judg- 
ment is that he does not make any allow- 
auce for possible increase in the present 
rental which has been fixed by the lease 
for a, term of seven years only. But when 
regard is had to the purpose for which the 
land could, in ordinary course, be used, as 
also to the fact that the land in the neigh- 
bourhood has been increasing in value, 
there can be no question that some allow- 
ance ought to be made for possible increase 
in the rental in the near future. Upon all 
these grounds’we hold thatthe award made 
by the District Judge must be varied and 


: the land acquired valued at Rs. 820 a cotiah,: 


. for the area now ascertained on measure- 


ment. Sabject to this variation, the award will 
be confirmed. 

So far as the costs are concerned, we 
direct that each party do pay and receive 
costs, both here and below, according to 
his failure and success in this. Court. We 
assess the hearing fee at Rs. 150. 

Claimant No. 4, who is one of the res- 
pondents in this appeal, will neither pay 
nor receive any costs. 
` Award varied. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Szconp Crv AprraL No. 369 or 1906. 
July 20, 1909. 
Justice Miller and Mr. Justice 
Sankaran Nair. 
JANAKISETTY SOORYUDU alias 
SOORAY A—PuamntirF—APPELLANT 
versus 
MIRIYALA HANUMAYYA—Dererxpantr— 
RESPONDENT. 

Hindu Law—Stridhanam—Property inherited by 
a woman from a woman—Property mherited by a 
maen daughter from he mohter—Whether constitute 
strndhanam—Pevise by mother of her heritable estate 
wn favour ef her maiden daughter—Nature of estate 
taken by the daughter. 

The Mitakehara is not to be followed when it says 
that property mherited by a woman 18 her stridhanam, 
nor is property of the mother mherited by her maiden 
daughter siridhanam in the hands of the daughter. 

Tirasanapp 1 Sheth v. Rudrappa Shetti, 19 M. 110, 
followed. 

Narasaya v, Venkaya, 2 M. L. J. 149 and Venkata- 
ramakrishna Raw v, Biujanja Raw, 19 M. 107, not 
followed. 

An oral or written devise by a mother of property 
which she took ag an heritable estate in favour of her 
maiden daughter operates as a gift of an absolute 
estate in favour of the latter. 

Second appeal against the decree of the 
District Judge of Guntur in A. S. No. 56 
of 1905, presented against the decree of 
the District Munsif of Narasaraopet in 
O. S. No. 657 of 1904. 

Order.—It. was dicided in the Court 
of first instance that Kotamma took a 
heritable estate and not one limited for her 
hfe under the grant from her brother-in- 
law; this question thongh raised in the 
memorandum of appeal was not argued be- 
fore the District Judge. Argument was r 
addressed to us on the question but we® 
think the District Munsif’s decision is right, 

The remaining questions are. (1) whether 


Present :—Mr. 


282 


INDIAN OASES. 


[1909 , 


JANAKISETTY SOORYUDU ©, MIRIYALA HANUMAYYA, 


Lingauma inherited the property as her 
stridhanam, so that it passes on her death 
to her heirs and (2) if she did not, whether 
the property became her stridhanam under 
the will of her mother Kotamma, 

The second of these questions has not 
yet been decided by either. of the Courts 
below. The District Judge having held 
that Lingauma inherited the property as 
stridhanam if it came to her by inheritance 
did not find it necessary to consider the 
alleged will, and the District Munsif seems 
to have decided the snit solely on his 
finding as, to the nature of Kotamma’s 
estate. _ 

On the first question the District Judge 
holds that the property was stridhanam in 
Lingauma’s hands by reason of an exception 
to the general rule that property received 
bya woman by inheritance from a woman is 
uot stridhanam in the former’s hands. 

This exception is in the case of a maiden 
daughter inheriting from her mother pro- 
perty which’ was her mother’s sfridhanam 
and this is the present case. 

The District Judge supports his conclu- 
sion by the authority of Narascyya v. 
‘Venkayya (1), and Venkatarama Krishna Rao 
v. Bhujanga Rau (2), in which the former case 
is declared to form an exception to the 
genéral rule. But neither of these cases 
required for the decision of the question 
in dispute, the decision of this question. 

In Virasangappa Shetti v. Rudrappa Shetti 
(3), however, this question did actually arise 
and was decided by Best and Subramanyn 
Iyer, JJ., in accordance with the general 
rule and not as an exception. The case 
of Narasayya v. Venkayya (1), was brought 
to the notice of the learned Judges but 
they do not follow it: they accept ‘the view 
which rejects  Vignaneswara’s doctrine that 
the word ‘ete.’ inthe text of Yajnavallya re- 
lating to what constitutes stridhanam in- 
cludes property inherited” they note that 
Narasayya v. Venkayya (1), was not followed 
in Second Appeal No. 169 of 1893 in this 
‘Court and in answer to the contention that 
that case isin accordance with the Mirtak- 
shara, they discuss the question and decide 
that the Mttakshara is not upon this point 
to be followed. According to this decision 


(1) 2 M. L. J. 149. 
(2) 19 M. 107. 
(3) 19 M, 110. 
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inherited property is not stridhanam. It.» 
was argued before us that the learned 
Judges must have overlooked Mitakshara 
Chapter IT section XI 30 on which reliance is 
placed in Narasayya v. Venkayya (1), but 
we cannot think that this is so. The 
learned Judges proceed on the broad grounds 
that the inclusion by Vignaneswara of in- 
herited property in the definition of stridhanam 
is not in accordance with other authorities 
and cannot be accepted as the law now, 
that the Courts including -the Privy Council 
have except in Bombay unanimously de- 
clined to follow him as to property inherited 
from a male. 

Inherited property then is not stridhanam 
and if Vignaneswara is not to be followed 
defines siridhanam as including 
inherited property what reason is there for 
holding that he should be followed when 
in a passage a little later on in his 
commentary he follows his own difinition 
in considering the disposal of such pro- 
perty P There is no solid basis for the 
exception suggested and the learned Judges 
in Virasangappa Shetti v. Rudrappa Shetti (8), 
and which refers to it clearly overlooked 
the fact that the latter case related to an 
unmarried daughter, when they say “the 
succession to a maiden daughter is the sole 
exception to the rule, and in all other cases 
qaoted, the question has been as to the suc- 
cession to a married daughter” (page 110). 

Following Virasangappa Shetti v. Rudrappa 
Shetti (3), we hold that Lingauma had only 
a limited estate in the property which 
came to her from Kotamma if she took it 
by inheritance, and must ask the District 
Judge for a finding on the 8rd issue before 
we can dispose of the appeal. No oral evi- 
dence has been recorded in the Court of 
first instance on any point, so we must 
allow evidence to be taken. The finding 
should be submitted within six weeks, and 
seven days will be allowed for filing objec- 
tions, 

In accordance with the above order the 
District Judge submitted the following 

FINDING. 

I. I am directed by the High Conrt to 
try the following issue :-— 

“Whether the defendant’s mother-in-law 
left the suit property to the defendant’s wife 
by an oral will ”? 

11. The parties were permitted to adduce 
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evidence on the issue. Defendant examined 
six witnesses. Plaintiff examined himself 
and two other „witnesses. The evidence of 
plaintiff and his witnesses is untrustworthy. 
He asserts he executed Exhibit I in favour 
of Kotamma under coercion. I do not be- 
lieve he ever cared much for her. His 
assertion that he was present at Kotamma’s 
house throughout the day when the oral 
direction relied on by the defendant is alleged 
to have been mede incredible. He goes 
so far as to say that his wife had nursed 
Kotamma and that the latter’s parents were 
practically indifferent in the matter. He and 
his witnesses state that Kotamma’s male 
neighbours never called at her house when 
she was serionsly ill on the day preceding 
her death and that the only males then 
present were themselves, who had admittedly 
lived far away from her house and were not 
really interested in her welfare. p 

Plaintiff's witnesses Nos. 2 and 3 are closely 
related to him. I disbelieve the evidence 

_ adduced on plaintiff’s side. 

111. The next question is whether the 
evidence of defendant’s witnesses establishes 
the truth of the oral will relied on by the 
defendant. All the defendant’s witnesses 
were Kotamma’s neighbours and they are 
algo disinterested witnesses owning lands in 
the village. Defendant’s first five witnesses 
state that Kotamma becanie very ill on the 
day previous to her death and told her 
father in their presence that all her pro- 
perty should go after her death to her 
only daughter and that the latter should 
be given in marriageto her younger bro- 
ther the defendant herein. Defendant’s 
sixth witness states that Kolamma said 
that her estate should go to her younger 
brother and daughter and that daughter 
should be married to that brother. The 
witness states the Kotamma died about 
10 days after making that declaration. 
But the evidence on both sides shows that 
she died after a short illness and the 
defendant’s sixth witness himself states 
that he went into the house of Kotamma 
on that occasion hearing people crying 
inside that honse. It is admitted on both 
sides that Kotamma died nine years ago 
and, therefore, defendant’s €th witness might 
have stated -through weak memory that 
Kotamma died 10 days after the incident 
he described. : 
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IV. Defendant’s witnesses Nos. 1, 3 and 4 
state that Kotamma made the declaration 
abovementionedat about Zor 3 p.m. of the day. 
Defendant’s witnesses Nos. 2 and 5 depose that 
she made that declaration in the morning 
hours of the same day. From the evidence 
of those witnesses who are all neighbours of 
Kotamma it appears that they were frequent- 
ing her house many times on each day of her 
last illness and the incidents they speak to 
occurred about 9 years ago. Therefore,’ somo 
is probable in their recollection 
as regards the exact hour when Kotamma 
told her father that her father should take 
her estate after her death and that sho 
should be married to the defendant. The 
incident they describe appears to be ex- 
tremely probable. Kotamma left an only 
daughter who was also unmarried. She 
expected her death one day before she ac- 
tually expired according to the evidence on 
both sides. She must have then thought 
about the girl whom she was leaving an 
orphan, about the girl’s marriage and her 
future protection. It is likely that she would 
have considered that her brother who was 
requested to marry the girl would better 
care for the girl on account of the property 
she would get and also as he himself was her 
maternal uncle. 

I, therefore, find the issue in the afirma- 
tive. 

This appeal coming on for final hearing 
after the return of the finding of the District 
Judge the Court delivered the following 

Judgment. 

Taking into consideration the circumstances 
under which the will was made, we think it 
ought to be construed as containing a gift of 
an absolute estate. ‘ 

We dismiss the second appeal with costs. 

--- ~ Appeal dismissed. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 

CIVIL APPEALS AGAINST ORDERS Nos. 164 AND 
165 or 1908. 
July 5, 1909. 

Present :—Mr. Justice Miller and Mr. Justice 
Abdur Rahim. 

JOSEPH ARMUGAM PILLAI—APPELLANT 

versus 


MURUGA_ PILUAI—Responpent. 
Cuil Procedure Code (Act XIV of 1882), 8. 88, cl. 28 
—Lemand of case by appellate Court on questions of 


284 


SHID SARAN V. GOPI. 

fact—App’al to High Court against the order of 
vemand—Whether High Court cun entertain questions 
of fact. : 

Where a lower appellate Court remands a case on 
questions of fact, the High Court cannot, in‘appeal from 
the said order of remand, go behind the findings of 
the lower appellate Court. 

Venganayan v. Ramasamy Aryan, 19 M.422; Gauri 
Shanka: v. Kartma Bibs, 15 A. 413; Tika Ram v. 
Shama Charan, 20 A 42, followed. 
~ Appeals against the orders of the District 
Court of Salem dated 3rd March, 1908, in A.S. 
Nos. 216 and 218 of 1907. 

Mr. O. R. Tiruvenkatachartar, for the Appel- 
lant. | 

Mr. T. Subramaniya Atyar, for the Re- 
apondent. ; $ 

Facts.—The 3rd defendant in the suit 
stated to the Court, during the course of 
the trial, that the matter in dispute was 
compromised by the parfies and he prayed 
for a decree according to the terms of the 

“compromise. 

The District Munsif found that there was 
a lawful compromise between the parties 
to the suit and passed a decree in terms 
thereof. 

On appeal the District Judge found that 
there was no completed compromise, and he, 
accordingly, remanded the suit to the first 
Court for disposal on the merits. 

The 8rd defendant appealed to the High 
Court against the said order of remand. 

-~ Judgment.—wWe follow Venganna 
Aiyary Ramaswam?t Atyar (1), Gauri Shankar 
v. Karima Bibi (2) and Tika Ram v. Shama 
Charan (8) and hold that we are bound to 
accept the District Judge’s findings of fact. 
There is no question of law. The appeals are 
dismissed with costs, 

Appeals dismtssed. 

R 19 M. 422. 

{2) 15 A. 413. 

(3) 20 A 42 at p. 43. 





(Not reported yot elsewhere.) 


PUNJAB CHIEF COURT. 
SECOND Civin APPBAL No, 135 or 1908. 
. July 29, 1909. 
Present — Mr. Justice Robertson, Chief Judge 
and Mr. Justice Shah Din. 
SHIB SARAN—Puarntirr—APPRELLANT 
VETEUS 
GOPI AND OTHERS—DEFENDANTE— 
RESPONDENTS. 
Custom—Alienatun—Declaratory suit by reversion’ rs 


— Right to sue—Locus standi of rerrrsioners when a 
female mterrenes, . 
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-alienation was without 


[1909 


The presence of a female, who is entitled to inter 
vene between the owner of an estate and his rever 
sioners, doos not bar a declaratory suit by tho 
reversioners, impeaching an alienation by the owner 
on tio gronna of want of necessity etc, 

Abdulla v. Muhammadu, 14 P. R. 1895 ab p. 62, 
relied upon 

Khem Singh v. Baru, 44 P. Ri 1905, distinguished. 

Facts.—0One Gopi, a Brahman landowner 
of monza Sukhial, District Sialkote, created 
occupancy rights by sale. The plaintiff as a 


-near collateral of Gopi brought the present 


suitfor a declaration to the effect that the 
‘necessity and 
would not affect the plaintiff’s reversionary 
rights. .Gopi had no son but Musummat 
Nanki, the widow of Gopi’s !deceased 
son, Nihala, was living and it was admitted by 
plaintiffs in their plaint that she was entitled to 
succeed toa life-estate on Gopi’s death. 
The Court of first instance dismissed the suit on 


-the ground that the parties were not govern- 


ed by agricultural custom. The Divisional 
Jadge found that the Brahmans of Subkial 
followed agricultural custom but dismissed 
the suit on the sole groundthat the existence 
of Musammat Nanki was a bar to plain- 
tiff’s suit. Plaintiff preferred a further ap- 
peal to the Chief Court. 

Appeal against the decree of Divisional 
Judge, Sialkot Division, dated 24th October 
1907, confirming the decree of Sub-Judge, 
Sialkot, dated the 4th June, 1907. 

Mr. Miran Baksh, for the Appellant. 

Ch. Shahab-ud-Din, for the Respondent. 

Judgment.—the facts of this case 
are set ont in full detail, in the judgments 
of the Courts below and need not be re- 
capitulated. 

Though upon the pleadings of the parties 
several issues were drawn by the Court 
of first instance, it dismissed the plaintiff's 
suit mainly with reference to the fourth 
issue, on the ground that the parties, who 
are Brahmans of mouza Subkial in tahsil 
Sialkot follow Hindu Law and not custom, 
and that the plaintiff has, therefore, no 
right to contest the sale in dispute. 
The lower appellate Court, on the other 
hand has held that in the circumstances 
of the case the parties must be presumed 
to follow agricultural custom and not Hindu 
Law, but has upheld the decree of the first 
Court dismissing the suit solely on the 
ground that in the presence of Musammat 
Nanki, the widowed daughter-in-law of 
Gopi, who is entitled to succeed. on the 
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death of Gopi to the land in dispute on 
the widow's usuul life-estate, the plaintiff 
cannot maintain a suit for a declaration 
as to the invalidity of the alienation in 
question. 

In appeal the correctness of this view is 
challenged by the Counsel for the appellant, 
and for the respondents it has been con- 
ceded, after some discussion, that the ground 
on which the Divisional Judge’s decision 
actually proceeds is untenable though it 
has been attempted to be argued that 
the parties follow Hindu law and not custom; 
and that the sale in dispute is proved to have 
been effected for full consideration and neces- 
sity, and that on those grdunds, if noton the 
ground of the want of plaintiff’s locus standi 
to sue, the decision of the Divisional Jadge 
must be upheld. 

With régard to the plaintiff’s locus stardi, 
it has been very properly admitted that the 
presence of Musammai Nanki is no bar 
to the present suit. Musammat Nanki is 
Gopi’s widowed daughter-in-law and is living 
with him. She has not come forward to 
challenge the alienation by her father-in- 
law, and must, in the nature of the case, be 
presumed to have acquiesced in it. Being 
dependent on her father-in-law, she obvious- 
jy would not contest the sale, even if 
she fell-inclined to do so. 
can, therefore, sue to protect his rights of 
reversion. But apart from this aspect of 
the case, the plaintiff is admittedly the 
next presumptive reversionary ‘heir of Gopi 
entitled to full ownership, and Musummat 
Nanki is only entitled to succeed to a life- 
interest on the death of her father-in- 
law and has, therefore, limited rights in the 
estate. That being so on the principle laid 
down by this Court in Abdullah v. Muham- 
madu (1), the plaintiff must be held to-have 
a locus stands to bring a suit for a declara- 
tion as to the invalidity, so far as his 
reversionary rights are concerned, of the 
alienation in question. 
© Khem Singh v. Baru (2), on which the 
learned Divisional Judge has relied in sup- 
port of his view, is not in point, as a 
reference to the record of that case shows, 
that the plaintiffs there had sued for pos- 
‘session of the deceased sonless proprietor’s 
‘land and not for a mere declaration of title, 


(1) 14 P. B. 1895. 
© (2) 44 P. R. 1905. 
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and obviously in the presence of a female 


entitled to possession, the plaintiffs suit for 
possession was not maintainable. 

Upon the other question involved in the 
case and especially on the question whether 
the parties follow Hindu law or custom, the 
enquiry has by no means been complete, and 
the findings of the Courts below on those 
points cannot be considered satisfactory. 
We are not, therefore, prepared to 
decide the case on the materials on the 
record, and we think that before finally 
disposing of the appeal, the learned Divi- 
sional Judge should order full enquiry to 
be made in connection with the fourth 
issue, which is a most important one, as 
a decision thereon one way or the other 
will form a precedent of great value among 
the parties’ tribe. 

We hold that the plaintiff has a locus 
standi to sue, and reversing the decree of 
the lower appellate Court remand the case 
under Order XLI, Rule 23, Civil Procedure 
Code, for decision on the merits. The stamp 
on this appeal shall be refunded; other costs 
will be costa in the cause. 

Oase remanded, 





(Not reported yet elsewhere.) 
BOMBAY HIGH COURT. 
CRININAL Appear No. 194 or 1909. 
July 21, 1909.3 
Present :—Sir Basil Scott. Kr., Chief Justice 
and Mr. Justice Batchelor. 
DATTA RAM KASHINATH WAGLE 
versus 
EMPEROR. 

Grimanal Procedure .Code (Act V of 1898), s 411 
—Appeal not cntertainable—Pornt of law mvolved — 
Appeal heard as a reviston—Penal Code (Act XLV 
of 1860), 48. 405 and 408—Breach of tust by servant 
—Failure to give corect account—Dishonest intention 
kaé horon: 

peal lies against a conviction by a Presi- 
pea “Magistrate where the sentence awarded 13 
only one day’s simple imprisonment and a fine of 
Bs. 160 

Queen-Empress v. Hari 
ferred to. 

A non-appealable case may be entertained as n 
revision if a point of law arises upon the find- 
ings. 

Where the master was in debt to the servant 
for a sum exceeding Rs. 800: Z/eld, that the mero 
failure of the servant to give & correct and true 
account ofthe manner inwhich tho servant had 
spent a sum of Rs. 32 in numerous Court proceedings 
did not necessarily imply a dishonest intention. 

Unless dishonest intention is shown ‘an offence 


Savba, 20 B. 146, re- 
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under section 405, Indian Penal Code, cannot be 
made out 


Per Curiam .—In this case the accused, 
who was a servant of one Dr. Underwood 
practising as a Medical Practitioner in 
Bombay, was sentenced by the Magistrate to 
one (1) day’s simple imprisonment and a fine 
of Rs. 150 for criminal breach of trust in 
respect of two sums of Rs. 15 and Rs. 20 
alleged to have been mis-appropriated by him 
as a servant. 7 

The accused appealed to this Court but in 
view of the provisions of section 411 of the 
Criminal Procedure Code and the decision 
recorded in Queen-Hmpress v. Hari Savba 
(1), we held that we were unable to 
entertain the appeal. 

It was represented to us, however, that 
there was a point of law arising upon the 
findings of the Magistrate. We, therefore, 
allowed the case to be argued as if it had 
been admitted in revision. 

The pleader for the accused contends that 
on the findings of the Magistrate no dishonest 
intention is proved. 

The material facts found by the Magistrate are 
that the accused was the general agent acting 
under a Power-of-Attorney for the Prosecutor, 
Dr. Underwood, in reference to a good deal of 
Small Causes Court litigation apparently 
instituted by Dr. Underwood’s many creditors, 
and, in the words of the Magistrate, whenever 
the accused required small sums of money in 
connection with the Doctor’s business or for 
Court expenses he used to'take the same from 
the compounder, De Costa, who entered the 
payments in his accounts which were duly 
shown to Dr. Underwood who then posted the 
accounts in his cash book. Itis proved that 
two sums of Rs. 15 and Rs. 20 were taken on 
different occasions from the compounder De 
Costa and itis also proved that the accused 
when being asked to account for them gave an 
account which was not true saying that they 
had been used for paying the charges of Mr. 
Suntoke a pleader in the Small Cause Court. 
Upon that the Magistrate has found as 
follows:— The accused has failed to account 
for the whole of these sums except Rs. 3..And 
the only conclusion that can be arrived at, 
therefore, is that he has mis-appropriated the 
sum to his own use.” The peculiar fact in this 
case which tells in favour of the accused is 
that at the time when these sums were taken, 


(1) 20 B. 145. 


Dr. Underwood was actually in his debt for a 
sum exceeding Rs. 300 and that being so, we 
do not think it can be held that the mere 
failure to give a correct and true account of 
the manner in which Rs. 32 were expended 
by the Prosecutor’s agent in numerous Small 
Cause Court proceedings necessarily implies & 
dishonest intention. Unless dishonest inten- 
tion is shown the accused cannot be found 
guilty under section 405. 

We, therefore, set aside the conviction and 
sentence and order the fine if paid to be 
restored. g 

Conviction and sentence set aside. 





(s.o. 9 ©. L. J 118.) 

CALCUTTA HIGH COURT. 
MisceLtangous CIVIL APPEAL No, 202 oF 
1907, 

- January 2), 1908. 

Present: —Mr. Justice Stephen and 
Mr. Justice Mookerjee. 
MADHU SUDAN DAS—DECREE-HOLDER— 
ÅPPELLANT 
versus 

PURNA CHANDRA CHOWDHURI 
AND OTHERS—J UDGMENT-DEBTORS— RESPONDENTS, 

Owl Procedure Code (Act XIV of 1882), s8. 298, 
806 et seqg.— Auction purchase by decree-holder—Non- 
payment of poundage fee-—Ie-sale—Deficrency in price 
—Purchaser’s default. | 

Where at an auotion sale in execution of a decree, 
the decree-holder became the auction purchaser but 
did not pay the poundage fee,and the property was 
put up to sale ngam when he again purchased it for 
a lesser amount + 

Held, that under section 293 of the Oivil Procedure 
Code the difference of price was caused by reason of 
the purchaser’s default, and that section 806 or the 
following sections were not applicable to the case. 

Appeal from the order of B.C. Mitter Esquire, 
District Judge of Bankura, dated March 8, 
1907, affirming that of Babn Gopal Chandra, 
Basu, Sub-Judge of that place, dated Novem- 
ber 10, 1906. 

Babu Nalini Ranjan Chatterji, for the 
Appellant. 

Babu Jyoti Prasad Sarvadhikart, for the 
Respondents. 

Judgment,.—tThis isa second appeal 
against an order under section 298 of tlie 
Code of Civil Procedure, whereby the decree- 
holder purchasing at an execution sale has 
been ordered to pay the difference between 
the price obtained ata re-sale and the price 
offered by him at a previous sale. The facts 
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are that after the decree the immovable pro- 
perty of the defendants was put up for sale 
and was sold to the decree-holder, who had 
obtained leave to bid for it. He offered 
Rs. 1,113 This was assented toat the 
auction and the sale was so far completed, 
but he did not pay the poundage fee. It 
thereupon became necessary to put up the 
property tosale again. This was done and 
the decree-holder purchased the property for 
the sum of Rs. 700. The question is whether 
the difference of price at the two sales was 
caused by reason of the purchaser's default. 
Under the terms of section 293, it certainly 
seems to us thatit was. The way in which 
it is contemplated by the law that the judg- 
ment-creditor will purchase the judgment- 
debtor’s property is by means of set-off as 
described in Rules 5 and 6 of Chapter V 
of the Rules and Circular Orders of the 
High Court. These Rules contemplate the 
payment of a poundage fee. If the poundage 
fee is nob paid there is no express provision 
of the law applicable, but it is obvious that 
there must be re-sale, the first sale having 
failed. 

It is argued before us that this case is 
governed by section 306 and that the law of 
re-sale as there laid down has not been 
complied with. We must, however, . hold 
that this contention is not sound. The case 
does not in terms fall under section 306 or 
the following sections, nor can we hold that 
the rules there laid down apply in such a way 
as to make it necessary to have a re-sale 
conducted forthwith in the terms of section 
303 

We hold, accordingly, that this order is 
correctly made under section 293 and that 
the appeal fails and must be dismissed with 
costs. 

We assess the hearing fee at two gold 
mohurs. 

Appeal dismissed. 


(s. c. 9 0. L. J. 116) 

CALCUTTA HIGH COURT, 
MISCELLANKOUS Civiu Appeat No. 305 or 1907, 
December 18, 1908. 

Present :—-Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
LAKSHMI NARAIN OHATTERJEH 
OBJECTOR—ÅPPELLANT 


DET8Us 
NANDA RANI DEBI—Petitioner— 
— RESPONDENT. 


Probate and Adminsitration Aut (V of 18981), 8 90— 
Full administration of estatse—Permission to sell— 
Mainterance of witorwo—Act of administration 

Where the estato has been fully administered 
and there are no debts or legacies of the decoasod 
to be paid, nor any outstanding debts to be collectud, 
an application under section 90 of the Probato and 
Administration Act is not maintainable. 

Where the widow ıs the oxecutrix and is ontitled 
to maintain herself out of the mcome of tho 
properties covered by the will, it cannot be smd that 
as her mamtenance is a charge on the ostato, tho 
payment of such maintenance 1s an act of adminis- 
tration and that, therefore, till her doath tho estate is 
not fully administered. 

Nursing Ohunder Bysack, In ths goode of, 3 C. W. N. 
635, followed. 


Appeal from order of F. Roe Esquire, 
District Judge of Hooghly, dated April 25, 
1907. 

Babus Kritanta Kumar Bose, and Mohendra 
Kumar Mitra, for the Appellant. 

Babus Ram Ohundar Mozumdar and Satish 
Ohandra Mukerji, for the Respondent. 


Judgment.—The order which we 
are invited to discharge was made by the 
Court below at the instance of the respondent 


under section 90 of the Probate and 
Administration Act. The husband of the 
vespondent executed a will on the 21st 


November 1874, and died many years after, 
about the year 1899. Shortly after his death 
an application was madé by the respondent 
for Letters of Administration to his estate, 
with copy of the will annexed, obviously 
because no executor had been appointed under 
the will. Administration was granted and since 
then the widow has been in possession of her 
husband’s estate under the terms of the will. 

On the 26th September 1905 she made an 
application to the District Judge under 
section 90, sub-section 3 clause (a) of the 


Probate and Administration Act. That 
section | lays down in the first place, 
that “an executor or administrator has, 


subject to the provisions of this section, power 
to dispose, as he thinks fit of all or any of the 
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property for the time being vested in him 
under section 4.” This is qualified by the 
provision that an administrator may not, 
withoat the previous permission of the Court 
by which the Letters of Administration were 
granted, mortgage, charge or transfer by sale, 
gift or otherwise any immovable property for 
the time being vested under section 4, or lease 
any such property for a term exceeding five 
years. In the case before us, the particular 
property which the respondent seeks authority 
to sell is described as the first parcel named in 
the will. The will expressly provided that the 
widow was to remain in possession of this 
parcel but was to have no power to sell, or 
mortgage it or to make afree gift thereof. 
She alleged, however, that since the death of 
her husband she had incurred debts for 
necessary purposes, such as her own main- 
tenance, and the marriage of the daughter of 
the appellant. She alleged further that it was 
impossible for her to maintain herself any 
longer ont of the income of the property and 
that ib was consequently necessary for her to 
obtain authority from Court under section 90 
ofthe Probate and Administration Act to sell 
the estate. These allegations were challenged 
in the Court below ‘and upon the evidence 
adduced by both sides, the learned District 
Judge came to the concluson that the objector 
had done all he could to harass the petitioner 
and to put obstacles in the way of her living 
comfortably in her old age. On this ground as 
also upon the finding that the objector did not 
actually deny the existence of the alleged debts 
or of the necessity for them, the District Judge 
held that this was an appropriate case for an 
order for sale under section 90. 

_ The objector has now appealed to this 
Court and the principal point which has been 
urged on his behalf is that section 90 has no 
application tothe admitted facts of the case. 
It has been argued that the object of section 
90 is to enable the Court to make an order for 
alienation of property in respect of which 
administration has been obtained, only when 
such an order is essential for the purpose of 
enabling the administrator to perform his 
duties. In support of this contention reliance 
has been placed upon the decision of this Court 
In the goods of Nursing Ohunder Bysack (1). 
Mr. Justice Sale pointe® out in that case in 
which an application had been made by the 
administratrix, a Hindu widow, for leave to 
MO 8-0. W. N. 626. an 


mortgage certain premises left by the deceased 
that as the estate had been fully administered 
and there were no debts or legacies of the 
deceased to be paid, an application under 
section 90, was not maintainable. In our 
opinion, this principle is applicable to the 
circumstances of the present case. [t is nct 
suggested that there are at the present time 
any debts of the husband of the respondent to 
be paid; nor is it suggested that there are any 
outstanding debts to be collected; nor is there 
anything to show that there are any legacies 
to be paid. The estate has been completely 
administered, and no order under section 90 
is needed forthe purposes of administraion. 
The learned Vakil for the respondent, however, 
ingeneously suggested that widow is entitled 
to maintain herself out of the income of the 
properties covered by the will, that her 
maintenance is, therefore, a charge on the 
estate and that consequently the payment of 
such maintenance may be regarded as an act 
of administration. It was argued in substance 
that the case might be treated as analogous to 
one in which administration is obtained by a 
stranger who is under an obligation to pay 
maintenance out of the proceeds of the estate 
to the widow or some other female relative of 
the deceased. It is obvious that there is no 
foundation for this contention, in the present 
case. The widow is now in possession under 
the terms of the will which entitles her, to 
enjoy during her life-time, the property in 
question either by actual possession, or by 
realization of rent. But the will expressly 
restricts her rights of-alienation and provides 
that she is to have no power of sale, mortgage, 
or free gift. We are practically’ invited to 
reduce this provision to a nullity, -and we, 
are, therefore, unable to adopt the view that 
as the widow is entitled to maintain herself 
out of the property, she is at liberty to obtain 
authority from the Court to enable her to 
convert the estate into money, on the footing 
that such alienation may be treated as due 
administration of the estate. Upon the 
admitted facts, it is manifest that there is 
nothing to administer now, and if this be so, 
no order under section 90 is necessary. On 
this ground, we must hold that the appli- 
cation made to the Court below was entirely 
misconceived, and that no order under section 
90 ought to have been made on the basis 
thereof. 

The result, therefore, is that this appeal 
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must be allowed and fhe order of the Court 
below discharged. 

In the circumstances of the case we make 


no order as to costs, either inthis Court or in 
the Court below. 


Appeal allowed. 





' (8. c. 10 0. L. J 208.) 
CALCUTTA HIGH COURT. 

First Cıvıl Apprat No. 288 or 1907. 
March 2, 1909. 

Present :—Mr. Justice Mookerjee and 

Mr. Justice Carnduff. 
MANAGI SINGH AND OTHERS— DERENDANTS 
— APPELLANTS 
VETSUS 


SAHEB RAM SINGH AND OTHERS— 


PLAINTIFFS——RESPONDENTS. 

Blortgage-decres— Merger of contract mto deciee— 
Interest to be allowed, whether on the aggregate or prin- 
cipal sum—Hiyh Court Rules on Original side do not 

pply to mofussil—Practice, 

When a decree has been made on the basis of 
a mortgage and a date for payment of whatever 
nught be due thereupon has been fixed in the decree, 
the matter in controversy passes from the domain of 
contract to the domain of judgment. The decree decides 
finally the rights and liabilitios of the parties, which 
must thenceforth be ascertained by a reference 
to the decree and tlo the decree alone, and not by 
reference to the terms of the original contract 

In a mortgage decree the interest allowed after the 
date fixed for payment of the sum decreed should have 
regard to the aggregate umount dueon thatidateandmot 
merely to the principal sum secured by the mortgage. 

Rint Sunder Korr v, Sham Krishen Rar, 34 0. 150; 
50 L J. 106, followed. 

According to the usual practice intorest after the 
date fixed for payment of the amount decreed is 
G per cent per annum. But the rules framed by the 
High Court for cases onthe original side under 
section 104 of Transfer of Property Act do not 
apply, of their own force, to the mofussil. In any 
special case, however, when circumstances justify 
reduction in the rate of interest the Court would 
depart from the well-settled practice in the interest 
of justice. 

On the facts of this case 3 instead of 6 per cent. 
interest was allowed on the aggregate amount from 
date fixed for payment, 


Appeal against the decree of Sub-Judge, 
Patna, dated the 8rd April 1907. 

Babus Umakali Mookerjee and Ohandra 
Sekhar Pershad Singh, for the Appellants., 

Babu J. C'. Ghose, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for the enforcement of a mortgage 
security executed by two of the appellants in 
favour of the plaintiffs-respondents on the 
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9th February 1899. In the Oourt of first 
instance, two questions were raised, namely, 
first whether the plaintiffs were entitled to 
enforce the covenant as to the payment of 
compound interest, and secondly, whether 
the defendants were entitled to credit for a 
sum of Rs. 675 for which no deduction had 
been made in the plaint. The Subordinate 
Judge held, upon the first question, that the 
covenant for the payment of compound 
interest was enforceable and upon the second 
question, that the defendants were entitled 
to credit for a sum of Rs. 500 only. In this 
view of the matter, he made the usual 
mortgage decree and directed that after the 
date fixed in the decree for the repayment 
of the money, only the principal amount of 
the mortgage would carry simple interest at 
6 per cent. per annum. 

The defendants have now appealed to this 
Court and on their behalf the decision of 
the Subordinate Judge has been challenged 
on two grounds, namely, first, that they are 
entitled to credit for the sum of Rs. 175 
disailowed by the Court below ; and secondly, 
that the covenant for payment of compound 
interest was not enforceable. On behalf of 
the plaintiffs-respondents, the decree has been 
attacked by way of cross-appeal, on two 
grounds, namely, first, that the sum of 
Rs. 500 for which the mortgagors have been 
allowed credit was never paid as a matter 
of fact, and secondly, that interest after tho 
date fixed for repayment ought to have been 
allowed not merely upon the principal sum 
secured by - the mortgage, but upon tho 
aggregate amount due on that date. 

As regards the first question raised on 
behalf of the appellants, it is sufficient to 
say that we are not prepared to differ from 
the Subordinate Judge. The sum of Rs, 175 
for which credit is sought, is composed of 
two payments, one of Rs 100 and the other 
of Rs. 75. As regards the sum of Rs. 100, 
one witness testifies to the alleged payment 
but, as the Subordinte Judge observes, it is 
difficult to believe that the amount was 
actually paid under the circumstances stated. 
As regards the remaining sum of Rs. 75, 
it was paid not in partial satisfaction of tho 
mortgage but only to enable the mortgagees 
to recoup themselves the costs they had 
incurred with a view to institute a suit to 
enforce the mortgage, which they abandoned 


at the request of the mortgagors. The learned 
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Vakil for the appellants points out that the 
evidence indicated that a sum less than Rs.75 
had been actually spent by the mortgagees 
for the purpose. The evidence, however, upon 
this point, is contradictory and the deposition 
of one of the witnesses called by the mort- 
gagors themselves certainly tends to show 
that very nearly Rs. 75 had been spent. 
We are, therefore, not prepared to disturb 
the decision of the Subordinate Judge upon 
the first point taken on behalf of the 
appellants. 

As regards the second point taken on 
behalf of the appellants, it isclear that the 
covenant for the payment of compound 
interest is enforceable in law. What is really 
suggested is that there was an understanding 
between the parties that this particular 
covenant would not be enforced. The deposi- 
tion of Gajadhar Prosad, however, who was 
called ab a witness by the defendants them- 
selves, makes it clear that there was no such 
agreement; what was apparently arranged 
was that the compound interest would be 
remitted if the mortgage money was duly 
paid. Admittedly this has not been done. 
There is no question, therefore, that the 
covenant is enforceable and that the mort- 
gagors are not entitled to claim remission of 
the compound interest. 

As regards the first point taken on behalf 
of the plaintiffe-respondents, it is contended 
that the sum of Rs. 500 for which credit 
has been allowed was never paid. The evi- 
dence of the defendants upon this point, 
however, as the Subordinate Judge observes, 
is quite trustworthy. The amount is alleged 
to have been paid by the mortgagors in order 
to induce the mortgagees not to bring a suit 
to enforce their security. The very circum- 
stances that they desisted for a considerable 
time from enforcing their rights shows that a 
substantial payment must have been made. 
and we are not prepared to accept the denial 
of one of the mortgagees that the sum of 
Rs. 500 was not paid. 


The second ground urged on behalf of the 
respondents raises the question, whether it 
was obligatory upon the Court to allow 
interest, if any, from the date fixed for 
re-payment in the decree upon the aggregate 
sum due upon that date. In our opinion this 
question must be answered in the affirmative. 
As was observed by their Lordships of the 
Judicial Committee in Rant Sundar Koer v, 
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Rai Sham Krishen (1), when a decree has been 
made on the basis of a mortgage and a date 
for payment of whatever might be due there- 
upon has been fixed in the decree, the matter 
in controversy passes from the domain of 
contract into the domain of judgment, The 
decree decides finally the rights and liabilities 
of the parties, which must thenceforth be 
ascertained by a reference to the decree and 
to the decree alone. It is not open to either 
party to go behind the decree and rely upon 
the terms of the original contract. We must 
take that the interest to be allowed after the 
date fixed for payment, should have regard 
to the aggregate sum due on that date and 
not merely the principal amount mentioned 
in the bond. This view is also supported by 
the provisions of section 209 of the Civil 
Procedure Code, which is regarded by their 
Lordships of the Judicial Committee in Rant 
Sunder Koer v. Rat Sham Krishen (1), as a 
possible source of the power of this Court to 
allow interest after the date fixed for re-pay- 
ment. But although we holdthat the Sub- 
ordinate Judge ought to have allowed interest, 
if any, upon the aggregate sum due on the 
date fixed for re-payment, the respondents 
are not necessarily benefited, because, as was 
conceded by the learned Vakil for the respond- 
ents, itis open to the Court not to allow 
interest at all upon the aggregate sum and 
that in any event itis open tothe Court to 
determine the rate at which interest should 
be allowed. No doubt, according to the usual 
practice (upon which the rules framed by this 
Court under section 104 of the Transfer of 
Property Act for cases on the original side 
are based), interest is allowed at 6 per 
cent. The rules in question, however, do not 
of their own force, apply to the mofussil. 
But although the Court would hesitate in 
any ordinary case to depart from what has 
been the well-settled practice as to the rate 
of interest in mortgage suits after the date 
fixed in the decree for re-payment, there 
can be no question that in any special case 
where the circumstances justify a reduction 
in the rate of interest, the Oourt would be 
prepared to make the necessary order in the 
interests of justice. In the case before us, 
the rate of interest agreed upon by the parties 
in the mortgage contract was sixteenand a 


half per cent. compound interest with annual 

(1) 840. 150;6 C. L. 7.108; 110. W. N. 249; 4 
A.L. J. 109; 17 M. L.. J. 48; 9 Bom. L. R. 804; 2 
M. L. T. 76. 
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rests.. In the course of six years, inspite of 
the paymentof a considerable amount by the 
mortgagors, the amount decreed to mortgagees 
exceeds donblethe amount of principal ad- 
vanced under the mortgage security. Un- 
der these circumstances, we are of opinion 
that this is a case in which interest after 
the date fixed in the decree for payment 
should not be allowed at the rate of six 
per cent. We, therefore, direct that the de- 
cree of the Court below be modified to 
this extent, namely, that the interest after 
the date fixed for payment, be calculated 
upon the aggregate sum payable on that 
date under the decree, but at the rate of 
three per cent. per annum. 

As the appellants have failed in their 
contentions, and, as the respondents have 
practically gained nothing by their cross- 
appeal, the parties will pay their own costs 
in this Court. 

Decree modified. 


(Not reported yet elsewhore.) 
CALCUTTA HIGH COURT. 
REGULAR Orvin Appgat No. 227 or 1907. 
August 19, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent, 
KAMALAPATI BANERJEH—Devrenpant— 
APPELLANT 
versus 


BEJOY LAL ROY CHOWDHURY 


AND OTHEES—PLAINTIFFS— RESPONDENTS. 

Parties, non-joinder of —Effect of, 12 mortgage suit— 
Transfer of Property Act (IV of 1882), s. 85—Regis- 
tration Act (JIT of 1877), 3 60—Signature—Hand- 
soriting—Test of genusneness—-Euidence Act (I of 1872), 
2. 89—Account buoks, non-entry in, no evidence—OCove- 
nant that pryment not endorsed on bond not to be 
secognised-—Proot of pryment not exdorsed, allowable 
—JInterest after dute fixed for redemption. 

It is of the essence of modern procedure to take 
care that an action shall not be defeated by the non- 
goinder of night parties. 

Van Gelder v. Sowerby, 44 Ch. D 874, referred to. 

When a party in interest is not made a party to 
a mortgage suit, the decree is not generally for 
this reason wholly void It is effectual as against 
the persons interested in the equity who are made 
parties And the only effect of the failure of the 
plaintiff to bring on the record a person who 
has an interest in a fragment of the equity 
of redcmption is to leave his rights untouched, with 
the consequence that xf the plaintiff obtains a decree 
for foreclosure, he may subsequently find himself 
liable to bo redeomed by the person who had been 
left ont from the litigation. 

Jamuna Parshad v. Ganga Pershad Singh, 19 C. 401 


~ 


and Rammoy Tlazra v. Prem Chand Naskar, BO. W. N. 
428, followed. 

Ghulam Kadir v. Mustakim Khan, 18 A. 109, not 
followed. 

The endorsement made by the Registering Officer 
is admismble, under section 60 of tho Registration 
Act, in evidence in proof that the facts mentioned 
therein have actually occurred. 

The test of genuineness of a signature ought to 
be the resemblance not to the formation of letters 
in some other specimen or specimens, but to tho 
general character of writing, which is impresscd 
on it as the involuntary and unconscious result 
of constitution, habit or other permanent cause, and 
is, therefore, itself permanent. 

Doe v. Suckermore, 5 A. and E. 708, 705, followed 

The best, usually perhaps the only proper, evi- 
dence of handwriting is that of persona who havo 
aogured a previous knowledge of the party’s hand- 
writing from seeing him write and who form ther 
opinion from the general character and manner 
of these, and not from cnticismg the particular 
letters. 

Robson v. Rocke, 2 Adr. 63, followed. 

-Although the entries in books of account are 
relevant to the extent provided by section 89 of 
the Evidence Act, yət such a book isnot by it- 
self relevant to raise an inference from the nbsence 
of any entry. 

Queen v. Grees Chunder Banerjee, 10 C. 1024, In the 
matter of Jugan Lal,7 0.L R 386 and the observation 
of Lord Davey in Ram Pershad v. Lakhpat: Koer, 30 
0. 281, at p. 247, followed. 

Sagarmull v. Manraj, 4 O. W. N. (short notes), 
covii, referred to 

In spite of a covenant in a bond to the offect 
that all payments are to be endorsed on tho back 
of the deed and that no payment not so entciod 
is to be recognised, the debtor is entitled to 
credit for payment actually made and otherwise 
proved. 

Girdharea Singh v. Lalloo Kunwar, 3 W. B Mis. 
23; Kalee Doss v. Tara Chand,8 W B. 316; Sa-ha- 
chellum v. Gavindappa, 6 Mad. H.C. R. 451; Negur- 
mul v. Azeemoolah, 1 All H C. R. 228 and Naayun 
v. Motilal, 1 B,45, followed, 

The interest after the date fixed for redempnon 
in the decree should be allowed not upon the 
principal sum alone, but upon the aggregate amount 
found due. 

Managi Singh v. Saheb Ram, 
Ind. Oas. 289 followed. , 


Appeal from the decree of the Third 
Sub-Judge of Hooghly, dated March 4, 
1907. 

Babus Mahendra Nath Roy, 
Nath Mitter and Hiralul Sanyal, 
Appellant. 

Babus Jogesh Ohandra Roy, Jnanendra Noth 
Bose, Brojo Lal Ohakravarti and Chandra 
Nekhar Banerjee, for the Respondents 

Judgment.—tThe events which led 
to the litigation ont of which the present 
appeal arises lie in a narrow compass and 
do not admit of any doubt or dispnte. On 


10 0. L. J. 203; 3 


Dwarka 
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the 27th November 1887, one Ashutosh 
Banerjee executed a mortgage by way of 
conditional sale in favour of Harendra 
Krishna Mukherjee. The principal was 
stated in the deed to be Rs. 7,000 and 
was to carry interest at the rate of 12 
per cent. per unnum. The due date was 
specified to be the 12th April 1894. The 
mortgagor died on the 25th March 1892 
and the mortgagee died towards the end 
of December 1895. On the 28rd June 1905 
two of the four sons of the mortgagee trans- 
ferred their interest in the mortgage debt 
to one Bejoy Lal Chowdhury and on the 
13th August 1905 the assignee along with 
the other two sons commenced the present 
action against the two sons of the mort- 
gagor for foreclosure and possession of the 
mortgaged premises. Subsequently, on objec- 
tion taken by the defendants as to the 
genuineness of the assignment of the 
mortgage, the assignors who had been 
originally joined as pro forma defendants 


were transferred to the category of 
plaintiffs on the 6th December 1906. 
The suit, therefore, as now constituted 


may be treated as one by all the sons of 
the mortgagee and the person who claims 
to be the assignee from two of them. The claim 
was resisted bythe defendants substantially 
on three grounds, namely, first that on the 
7th November 1897, one of the properties 
included in the security was purchased at 
an execution sale by one Ram Chandra 
Chackerbutty who ought to be made a 
party defendant under section 85 of the 
Transfer of Property Act; secondly, that 
although Rs. 7,°00 was stated to be the 
consideration money for the mortgage, yet 
as a matter of factonly Rs. 4,500 was ad- 
vanced at the time and thirdly, that various 
payments were made from time to time 
towards the satisfaction of the debt by means 
of which it was alleged the entire mortgage 
had been wiped out. Inthe Coart of first 
instance, the Subordinate Judge held that 
the first objection was not sustainable as 
the alleged purchaser was ‘notshown to be 
beneficially interested in the property. Upon 
the second point he held in favour of the 
plaintiff. Upon the third point he found that 
the defendants had in part established their 
defence and he gave them credit for various 
payments proved to have been made from 
1887 to 1902 for which no credit had been 


allowed in the plaint. These payments, the 
Subordinate Judge found, were made to 
the mortgagee and after his death to his 
representatives, out of the collection of two 
of the properties included in the mortgage 
security, which, it was subsequently arranged. 
by the parties, should be regularly re- 
ceived by the mortgagee towards the satis- 
faction of the debt. The Subordinate 
Judge, however, overruled the contention 
of the defendants that a sam of Rs. 3,000 
had been paid by their father to the mort- 
gagee on the 28rd August 1891. In this 
view of the matter, he made a decree in 
favour of the plaintiffs for asum of nearly 
Rs. 14,000 and directed that upon failure 
on the part of the defendants to pay this 
sum within 6 months, they be absolutely 
debarred to redeem the mortgage and the 
plaintiff be placed in possession of the pro- 
perties. The first defendant alone has ap- 
pealed against this decrce, and on his be- 
half the decision of the Subordinate Judge 
has been challenged substantially on four 
grounds, namely, first, that the snit as framed 
was defective and was not maintainable in 
view of the provisions of section 85 of the 
Transfer of Property Act, secondly, that upon 


.the evidence it ought to have been held 


that only Rs. 4,500 out of the principal sum 
named in the deed had been actually ad- 
vanced ; thirdly, that the defendants were en- 
titled to credit forthe payment of Rs. 3,000 
which was proved by the evidence to have 
been made on the 25th August 1891 and, 
fourthly, that a sum of Rs. 100 which had 
been advanced to one of the sons of the 
mortgagee should not kave been included 
in the mortgage-decree. On behalf of the 
respondents, the validity of each of these 
objections has been challenged, and it has 
been urged in addition, firet, that the Court 
below should have allowed interest on the 
Government revenue paid by the mortgagees- 
for the protection of the mortgaged pre- 
mises from the date of each payment, secondly, 
that interest ought to have been allowed 
upon the costs incurred by the mortgagee 
for the defence of the mortgaged properties 
in a previous litigation from the date when 
the costs were inourred and were made 
payable by the mortgagor by agreement of 
parties on the 27th July 1897, and thirdly, 
that the interest on Rs. 100 which had been 
rightly added to the mortgage-decree, should 
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have been calculated from the date of actual 
payment that is from 1896, and fourthly, that 
interest ought to have been allowed on the 
aggregate sum decreed from the date fixed for 
re-payment in the decree and not'merely upon 
the principal sam fonnd to have been ad- 
vanced. 

In support of the first contention of the 
appellant, our attention has been invited to 
the fact that the objection as to defect of 
parties was taken at the earliest possible 
stage of the suit, namely, in the written state- 
ment of the defendants, Our attention has 
also been called to portions of the evidence 
to show thatone of the properties included 
in the mortgage was sold at an execution 
sale on the 7th November 1897 and was 
purchased by a man named Ram Chunder 
Chackerbatty. Under these circumstances it 
has been argued. on the authority of the 
decision of the High Court of Allahabad in 
Ghulam Kadir Khan v. Mustakim Khan (1), 
that the frame of the suit is defective and 
it ought tobe dismissed. In answer to this 
argument ib has boen contended on behalf 
of the plnintiffs-respondents that the 
purchase by Ram Chunder was not for 
his. own benefit and that he nominally ac- 
quired, the property really for the benefit 
of the mortgagors. The evidence discloses 
that Ram Chander was an officer of the 
Mukerjee family of Janai where the mort- 
gagor resided, that he had no relations in 
Janai, that he never took the sale certifi- 
cate in respect of the property purchased 
nor did he obtain delivery of possession. 
The mortgagors have continued in oceupation 
of the property in spite of the sale and 
apparently have paid Ram Ohnunder a con- 
siderable portion, if not the whole of the 
purchase-money. It further appears that 
Ram Chunder died some years ago and that 
his sons have had no concern with the 
property. Under these circumstances the 
view taken by the Subordinate Judge that 
Ram Chunder is not proved to have had 
such interest in the property as would 
make his representatives necessary parties 
under section 85 of the Transfer of Pro- 
perty Act is reasonable, It may be added 
that if Ram Chunder purchased the property 
so far back as the 7th November 1897 and up 
to the present time has not taken possession 
of the property, his right if any would shortly 

A1) 18 A. 100, 


be extinguished by limitation. It may also 
be pointed ont that the extreme view taken 
in the case of Ghulam Kadir v. Mustakim 
Khan (1), bas not been adopted in this Court. 
Tt has been ruled here Jamuna Parshadv. Ganga 
Pershad Singh (2), Rammoy Hazra v. Prem 
Ohand Naskar, (3), that the only effect of the 
failure of the plaintiff to bring on tho ro- 
cord a person who has an interest in a 
payment of the equity of redemption is to 
leave his rights untouched, with the con- 
sequence that if the plaintiff obtains a 
decree for foreclosure, he may subsequently 
find himself liable to be redeemed by the 
person who had been left out from the 
litigation. It is further obvious that, under 
such circumstances, tle proper course would 
be to bring on the record the party who 
has been left out, for as is pointed ont 
by Bowen, L. J., in Van Gelder v. Sowerby 
(4). “It is of the essence of modern procedure 
to take care that an action shall not be 
defeated by the non-joinder of right parlies 
and if the Judge sees that a morigagee’s 
presence is necessary for the purpose of 
doing justice, he ought not to allow the 
action to be defeated, but order him to be 
made a defendant’, When a party in in- 
terest is not madea party tothe suit, the 
decree is not generally for this reason wholly 
void. It is effectual as against these persons 
interested in the equity who are made parties, 
The effect of the decree is to vest the estate in 
the purchaser subject to redemption by the 
owner of the equity or other persons interested 
init who were not made parties to the pro- 
ceeding, if for any reason a party-in-interest 1s 
not made a party,his interest may be foreclosed 
in a subsequent action. Inthe case before us 
the condact of the defendant was not entirely 
free from blame. When he took the objectionin 
the written statement, his position was that 
Ram Chunder Chackerbutty, the recorded 
purchaser, ought to be made a party. In tho 
course of the evidence, however, it transpired 
that Ram Chunder had died some yems 


“before the suit and that he had left an 


heir whose residence was not known. 
Under these circumstances the mortgagec 
can hardly be expected to bring the 
representative of Ram Chunder on 
record. There is manifestly no substance in. 
(2) 19 C. 401 
(3) 5 O. W. N. 428, 
o (4) 44 Oh. D. 874. 


294; INDIAN CASES. 


[1909 


KAMALAPATI BANERJEE V. BEJOY LAL ROY CHOWDHURY. 


the first objection and it must consequently 
be overruled. 

The second ground raises the question of 
the precise amount of the principal sum 
advanced under the mortgage. The deed 
itself recites that the principal sum advanced 
was Ks. 7,000 and the endorsement made by 
the Registering Officer which under section 60 
of the Registration Act is admissible in 
evidence in proof that the facts mentioned 
therein have actually occurred, shows that 
the mortgagor admitted before the Sub-Regis- 
trar that he had received the entire considera- 
tion-money as stated in the deed. Under these 
circumstances, the onus lies heavily upon the 
representatives of the mortgagor to show 
that only Rs. 5,400 was advanced. The 
evidence they have produced for this purpose 
is not trustworthy andis of an inconclusive 
character. The depositions of Kristodhan 
and Peary Mohun merely indicate that at the 
assembly in which the document was executed 
the whole of the consideration-money was not 
paid and that the mortgagor received from 
the mortgagee a sum of Rs. 5,400 only. Jt is 
common ground, however, that the whole of 
the money was not paid on that occasion. 
The case for the mortgagee is that part of the 
money had been advanced before the execu- 
tion of the document as the mortgagor was 
in urgent need of money, and the- mortgagee 
did not hesitate to trust him as they were on 
terms of intimacy and friendship. Some 
stress was laid on behalf of the appellant 
upon the circumstance that two of the 
currency notes mentioned in the mortgage- 
deed as part of the consideration are proved 
to have been withdrawn from circulation and 
cancelled by the Currency Office on the 24th 
of November 1887, that is, three days before 
the execution of the mortgage. It is 
extremely improbable, however, that serial 
number of currency notes would be entered in 
a mortgage-deed unless they were really paid 
or at least unless the mortgagee knew that 
they were at the time in circulation. The cir- 
camstance upon which stress is laid is per- 
fectly consistent with the case of the 
plaintiffs. If, as they alleged, part of the 
consideration was paid to the mortgagor 
before the execution of the deed, the currency 

* motes in question might well have been 
received by the mortgagor, paid by him to 
his creditors and cashed by the latter at the 
Currency Office. This theory is strongly 


corroborated upon a close examination of the 
evidence. The mortgage-deed shows upon 
the face of it that although it was not execut- 
ed till the 27th November and registered till 
the 29th the stamp paper on which it was 
engrossed was purchased by the mortgagor on 
the 23rd of November. This indicates that on 
or before that date negotiations for the mort- 
gage must have been concluded. This is also 
borne out by the evidence of Rai Charan, one 
of the officers of the mortgagee who deposes 
that the mortgagor took Rs. 1,200 four or five 
days before the execution of the deed on 
which occasion he received only Rs. 5,800 
This fits in exactly with the other circum- 
stances which, in our opinion, do not throw any 
suspicion upon the case for the plaintiff that 
the whole of Rs. 7,000 mentioned in the deed 
was actually advanced. Onthe other hand, 
the suggestion made on the side of the 
defence that the morlgagor executed a 
deed for Rs. 7,000 took Rs. 4,500 only and said 
that he would take the balance as occasion 
might require seems to be @ very impro- 
bable story. We have further the fact that 
although the mortgagor lived for over four 
years after the execution of the mortgage, 
he never demanded the alleged balance of 
Rs. 2,500 from the mortgagee, certainly, he 
did not make any attempt to recover the 
amount by suit or in the alternative, to 
have the mortgage deed rectified. Upon an 
examination of the evidence on this part of 
the cage, we are satisfied that the Subordinate 
Judge was right in his conclusion that the 
whole of the principal sum of Rs. 7,000 was 
paid to the mortgagor. The second ground 
taken on behalf of the appellant must, there- 
fore, be overruled. 

The third ground taken on behalf of the 
appellant raises what must be deemed the 
substantial question in the appeal. It has been 
argued by the learned Vakil for the appellant 
that the evidence which bears upon this part 
of the case has not been properly appreciated 
by the Subordinate Judge and that the 
reasons for his decision upon this point are 
by no means conclusive. The Subordinate 
Judge makes a general observation that he 
cannot place any reliance upon the testimony 
of witnesses examined upon this point and 
rejects the defence becanse the payment, if 
made, would have been endorsed in the bond 
and would have been mentioned in an account 
previously prepared of the amount due under 
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the mortgage. In our opinion this part of 
the case deserves much closer scrutiny. 

In support of the allegation that Rs. 3,000 
was paid by the mortgagor to the mort- 
gagee on the 23rd August 1891, the de- 
fendants produced a receipt which has 
been marked as Exhibit 3. This receipt 
recites that certain mouzahs named, 
had been mortgaged by Asootosh Banerjee to 
Harendro Krishna Mookerjee, and that on 

_account of the principal and interest then 
due, two currency notes of which the serial 
numbers are specified and Rs. 1,000 in cash 
were paidon that date. This is signed on 
behalf of Harendro Krishna by Nrishinga 
Deb Chatterjee who was admittedly his chief 
officer at the time and iscounter-signed by 
Harendro himself. The genuineness of this 
document is denied by the representatives 
of the mortgagee. At one stage of the argu- 
ment it was suggested that the whole of it 
was a forgery and that no portion was in the 
handwriting of either Narshing or Harendyo. 
Later on, however, the learned Vakil for the 
respondents confined himself to the view 
that the body of the document was in the 
handwriting of Narshing as also the signa- 
ture of Harendro by the pen of Narshing, 
but it was argued that the counter-signature 
of Harendro was a forgery. There can be 
no possible question, in our opinion, that the 
document was drawn up by Narshing and 
signed by him on behalf of Harendro. This 
is made manifest by a comparison of the 
handwriting with the admitted writing of 
Narishinghaonareceipt granted by him on the 
11th October 1896 and marked as Exhibit G. 
The learned vakil, therefore, when he oon- 
ceded in the end that the document was 
written by Narshing, merely abondoned an 
absolately untenable position. The sole 
question, which remains for consideration is 
whether it was counter-signed by Harendro 
himself. To test the genuineness of the 
signature of Harendro, important materials 
on the record are available. On the 25th June 
1894 Harendro had filed his written state- 
ment in & suit on the original side of this 
Court. The original of this written statement 
was produced in the Court below and has 
been carefully examined by ourselves as well 
as the learned Vakils on both sides. There 
is no room for doubt or discussion that what 
purports to be the signature of Harendro on 
the receipt, bears a striking resemblance to 


the admitted signature of Harendro in the 
wrilten statement. The learned Vakil for 
the respondent contends that this resembl- 
ance is not a safe guide and that although 
from the dissimilarity of signatures, a Court 
may legitimately draw the inference that a 
particular signature is not genuine because 
it varies from an admittedly genuine sig- 
nature, yet resemblance of two signatures 
affords no safe foundation that one of them 
is genuine, Now it may be conceded that if 
two signatures are exactly identified, there is 
room for suspicion that the one in question 
may be a copy or careful imitation of the 
genuine signature. Itis a fact well-known 
and may be readily verified that no two 
signatures, actually written in the ordinary 
course of writing them, are precisely alike. 
The character of a person’s signature is 
generally of uniform appearance, and the 
resemblance between one and another sig- 
nature of the same person is thus apparont 
but the coincidence is seldom known where 
@ genuine signature of a person superposed 
over another genuine signature of the same 
person is sucha fac-simile that one is a perfect 
match to the other in evey respect. There is 
generally diversity in the marks of the pen, 
the size of the letter, the level of the signature 
and the space-it occupies that stands as a 
guard over. the genuine signature and cha- 
racterises it as the true signature. But as 
was observed by Lord Justice Coleridge in 
Doe v. Sukermore (5), “the test of genuineness 
ought to be the resemblance not to the 
formation of letters in some other specimen 
or specimens but to the general character of 
writing which is impressed on it as the invol- 
untary and unconscious result of constitution, 
habit, or other permanent cause, and is, there- 
fore, itself permanent.” Again as SirJ. Nicholl 
said in Robson v. Roche (6), “ the best usual- 
ly perhaps, the only proper evidence of hand- 
writing is that of persons who have acquired 
a previous knowledge of the party's hand- 
writing from seeing him write and who form 
their opinion from the general character and 
manner of these, and not from criticising the 
particular letters.” If now we look to the 
prevailing character of the two signatures, 
the impression left upon our minds is that 
they are signatures of the same person. 
Although, however, the general correspondence 
(5) 5 A. and H. 703 at p. 708, 
(6) 2 Adr. 68. 
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of the signatures before us is such that there is 
no room for reasonable doubt that they were 
made by the same person yet, as it is easy 
to forge the hand-writing of almost any man 
so that it may be impossible for the best 
Judge to discriminate between the false and 
the true, we do not desire to base ourconclusion 
upon the similarity of the signatures alone. 
There is, in our opinion, a mass of direct and 
circumstantial evidence which points to the 
genuineness of thesignature on the receipt and 
establishes beyond reasonable doubt the truth 
of the payment alleged by the defendants. 
Preo Nath Mukerjee deposes that he saw the 
payment made by Asootosh and the receipt 
signed by Harendro. He narrates how after 
the receipt had been drawn up, Asotoosh 
insisted upon. Harendro’s counter-signing for 
the reason that the sum was large and was an 
unusual payment outside the ordinary 
receipts from the mortgaged properties which 
as we have already stated were agreed to be 
applied in satisfaction of the mortgage debt. 
Harendro thereupon put his signature. No 
reason has been assigned why the witness 
Preo Nath should not be believed. Raj 
Kristo Chakravarty who is perhaps not equal- 
ly respectable but is a man of some position 
also deposes to the payment. These two 
witnesses are corroborated by Kristodhone 
“Ganguly who describes how the réceipt was 
‘written out by Narshing and counter-signed 
by Harendro. Some comments were made 
upon minor discrepancies in the. depositions 
of the different witnesses as to the room in 
which the receipt was written. But, in 
our opinion, they simply strengthen the 
view that these are witneses of truth. 
It would have been a matter for surprise 
if they could depose with absolute uniformity 
as to the details of an incident which had 
happened 16 years before. This is the direct 
evidence of payment and the execution 
of the receipt. The genuineness of the 
signature on the receipt, however, is 
also proved by the brother of the mort- 
gagee, Parbati Charan Mukerjee, who was 
by no means very favourably disposed 
towards the defendants. He admitted the 
similarity between the signatures of Harendro 
on the receipt and the wirtten statement, 
although he professed that he could not say 
for certain whether the receipt was genuine. 
The story for the defence, however, 
is materially strengthened by a statement 


contained in a previous deposition of Parbati 
Charan. He was examined as a witness 
in the original side of this Court in a suit. 
In his examination dated the 14th August 
1905, he first stated that Narshing was an_ 
officer of his brother Harendro and when 
asked whether he knew if Narshing in the 
life time of his brother had received pay- 
ments in respect of the mortgage and signed 
receipts for the moneys paid, he answered 
‘yes once or twice I have seen that, but these 
receipts were afterwards counter-signed by 
my brother” and this payment of Rs. 3,000 
is the only direct payment alleged by any 
body. This statement was made shortly’ 
before the institution of this suit and it is 
not suggested that at that time Parbati 

was inclined to be friendly to the present 
defendants. The direct evidence, therefore, 

taken along with the evidence of Parbati the 

brother of the mortgagee points to the con- 

clusion that the receipt is genuine. There 
are, however, other circumstances which sup- 
port the same position. It was faintly sug- 

gested on behalf of the plaintiffs-respond- 

ents that about the time of the alleged 
payment Asootosh had not sufficient money 
in his hands to enable him to make the 


payment. This suggestion has been 
completely negatived. The defendants 
have produced receipts of registered 


covers forwarded by Asootosh who at the 
time resided in Chapra to his officer 
Kristodhone at his native place Jana, 
These are spread over the period from the 
4th of April 1891 to the 7th of November 
1891, and they indicate that Asootosh for- 
warded to his officerduring this interval a 
sum of Rs.8,650 of which Rs. 4,650 is 
covered by remittances from 3rd June to 
6th June. The evidence further discloses 
that Asootosh at the time sold some of his 
Chapra properties andrealised considerable 
gums with a view to pay his creditors 
who were pressing for payment. It further 
transpires that in the Court below the de- 
fendants applied for permission to examine 
Raghn Nandan Persad the purchaser of the 
Chapra properties, and also sought to pro- 
duce the conveyances executed in his favour 
on the 2lst March and 12th May 1891 but 
the learned Subordinate Judge did not allow 
them sufficient opportunity to do so. A 
suggestion was made that all these transac- 
tions were fictitious and that as the 
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amounts alleged to have beon remitted by 
Asootosh from Chapra to Kristodhone at 
Janai were not entered in the account 
books “kept by Asootosh in either of the 
places, no reliance ought to be placed upon 
the allegations. It is satisfactorily explain- 
ed, however, why entries of these sums could 
not be found in any of the account books. 
The sums realised by the sale of Chapra 
properties could not be treated as ordinary 
income, and if the properties were sold to 
satisfy the debts due to creditors, one would 
hardly expect to find entries of these 
sums in the current account books. But 
even if the account books were produced 
and it was established that the entries 
were not to be found there, the question 
is at least doubtful whether this would be 
any evidence against the defendants. The 
cases of Queen v, Grees Ohunder Banerjee (7), 
and Inthe matter of Juganlal (8), seem to indi- 
cate that thoughthe entries in books of account 
are relevant to the extent provided by sec- 
tion 39 of the Evidence Act, sucha book 
is not by itself relevant to raise an infer- 
ence from the absence of any entry. The 


same view is apparently supported by the ob- 


servationof Lord Davey in Ram Pershad 
Singh v. Lokhpatt Koer (9). The contrary 
view, however, was taken in Sagurmull v. 
Munraj (10),in which it appears to have 
been held that the cases just mentioned 
did not rule that the fact of absence of 
an entry is no evidence at all under any 
section of the: Act, and that evidence 
that there is no entry in the account books, 
though not admissible under section 
34 may be admissible under sections 9 
and 11. Apart from this circnmstance, 
however, as we have already explained the 
mere absence of an entry in the account 
books does not, in our opinion, throw any 
doubt upon the obligation ofthe defendants 
that Asootosh had at the time considerable 
sums available for payment to his creditors. 
We may take it, therefore, as fairly estab- 
lished that shortly- before the alleged 
payment was made, Asootosh had collected 
a considerable sum of money witha view 
to pay his creditors. Wo also find from a 
post card written by Asootosh to Kristodhone 


(7) 10 0. 1024. - 
Rae L. R. 866. 
80 C. 381 at 


> (10) 40. W.N. eee notes) ccvii. 


on the 20th June 1891 that there was np- 
parently at the time some negotiation to 
pay money to Harendro. The genuineness 
of this post card is not called im question. 
It indicates that Asootosh instructed his officer 
not to make any payment to Harendro 
till the latter returned a /at-chitia or an 
account book which had apparently boen 
created by Asootosh and kept with Harendro 
with a view to show his creditors that he 
was very much involved. It was suggested 
in passing by the learned Vakil for the 
respondent that the sum of Rs. 3,000 alleged 
to have been paid might have been a pay- 
ment towards this hat-chttta. This argu- 
ment, however, is entirely inadmissible, first, 
because the evidence shows clearly that the 
transaction mentioned in the hat-chttta was 
fictitious, and secondly, the receipt shows 
on the face of it, that the payment, if 
made, was one towards the satisfaction 
of the mortgage debt. We take it, therefore, 
that Asootosh had in his hand atthe time 
considerable sums of money and that he in- 
tended to apply it in part at any rate 
for the discharge of the mortgage debt. Wo 
further find that the receipt mentioned tho 
serial numbers of two notes, and the result 
of enquiry at the Currency Office shows that 
the notes were not withdrawn from cireu- 
lation and cancelled till the 5th October 1891 
and the 17th of March 1892. Is it likely that 
if the receipt was forged, the numbers of 
two notes should have been inserted, with 
the obvious 1isk that the notes were 
such as had already been withdrawn from 
circulation. The learned Vekil for the res- 
pondents did not hesitate to suggest that 
the defendant might have collected infor- 
mations from the Currency Office as to what 
notes had been cancelled at what time and 
thus inserted the numbers of notes 
which were in circulation on the 23rd August 
1891. There is no foundation, however, for 
such a suggestion, and the conduct atiri- 
buted to the defendants seems to us to bo 
rather improbable. It may further be ob- 
served that no receipt stamp was put on 
the receipt. Under the law asit stood at 
the time, this would have invalidated the 
document. If the receipt was forged, itis 
unlikely that an obvious defect like this 
should have been allowed. Further if the 
receipt. was forged, it may well be asked 
why was it not made for a larger sum so 
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as to wipe out the debt completely. Upon 
a review, then, of the whole evidence in 
support.of the genuineness of the receipt, 
we must hold that a very strong case has 
been made out by the defendants, upon 
the evidence direct as well as circumstan- 
tial. How then is this evidence sought to 
be rebutted. The ground which the plaintiff 
put in the very fore-front is that at the 
time when the receipt is allezed to have 
been executed, Harendro was seriously ill 
and was not in Janai but in Madhupur 
where he had gone for a change of climate 
under medical advice. If this allegation is 
established the receipt must be ignored, 
however striking the similarity may be bet- 
ween the signature thereon and the sig- 
nature on the written statement of Harendro. 
But the evidence in proof of this assertion 
turns out to be quite inconclusive when 
carefully scrutinised. Dr. Abinash Chandra 
Banerjee gave evidence to the effect that 
towards the beginning of August 1891. 
Harendro was seriously ill and had to un- 
dergo an operation for cancer in the tongue. 
The evidence, however, does not show where 
Harendro was on the 23rd of August 1891? 
Reliance was then placed upon the account 
book of the receiver of the estate of Harendro 
but œ% minute examination of the entries in 
the account book of the receiver pro- 
duced a result very different from what 
the respondents expected. It appears that 
on the 4th August 1891, Harendro was in 
Calcutta and, on that day Dr. Raye was 
paid a fee of Rs. 500 for an operation on 
Harendro. Dr. Raye appears to have attend- 
ed daily onthe 6th, 7th and 8th andon alter- 
nate days thereafter, that is, on the 10th, 
12th, 14th and 16th. The last occasion on 
which he attended was the 20th August and 
the entries in the account book of that date 
show thatsums were spent for payment of fees 
to the Doctor and for more than ordinary 
quantity of medicine. There is no subse- 
quent entry in the account book relating 
to the payment of fees to any Medical 
Practitioner for Harendro or for any me- 
dicine purchased for his use. This evidence 
therefore, indicates that Harendro left 
Calcutta about the20th August, The plain- 
tiffs allegedthat he went away to Madhupur. 
But of this there is no proof. Reliance has 
been placed upon the evidence of Parbati 
Charan who says that Harendro lived at 


, 


Madhupur during the months of Ashar, 
Sraban, Bhadra and Aswin of 1293, that 
is, from the middle of June to the middle 
of October 1891. The witness, however, adds 
that he was there for three or four months 
during the rainy season, but cannot say for 
certain when it was That this statement 
is vague and uncertain is proved :conelu- 
sively by the account books on which the 
plaintiffs rely. Harendro was, undoubtedly, 
in Calcutta in the beginning of August. There 
is nothing to show, therefore, that Harendro 
on leaving Calcutta on the 20th August did 
not go to his native village. Janai. Indeed 
if he went to Madhupur at about that time 
it is more than likely that he would go 
to his native village before going for a 
change of climate-and this would fit in 
exactly with the case of the appellant. We 
further find from the evidence that Asootosh 
came from Chapra on the 18th or 19th 
August 1891, that is, immediately before 
Harendro left Calcutta. Asootosh had money 
with him and was anxious to make a pay- 
ment. Harendro had just passed through a 
protracted illness which had cost him con- 
siderable sums of money in the shape of 
medical fees, medicines, appliances, and ex- 
penses incidental to residence in Calcutta. Is 
it under these circumstances unlikely that 
if Asootosh made a payment at the time, 
Harendro would be only too pleased to re- 
ceive it? There is no foundation, therefore, 
for the suggestion that at the time of the 
alleged payment, Harendro was too ill to 
sign the receipt and was away from his 
native village spending his time at Madhu- 
pur. The strongest ground, therefore, which 
is urged against the genuineness of the re- 
ceipt, is not substantialed. Three circum- 
stances, however, are relied upon as throwing 
suspicion upon the genuineness of the receipt 
namely, first, that the receipt does not appear 
to have been previously shown to Harendro 
or to any person on behalf of the mort- 
gagee; secondly, that it was not mentioned 
in the account which was prepared of the 
dues onthe mortgage (Ext 3) and, thirdly, 
that the payment was not entered on the 
back of the mortgage. So far as the first 
circumstance is concerned, no doubt some 
weight must be attached to it. But it is 
clear upon the evidence that the eldest son 
of the mortgagee Kamalapati the present 
appellant had asserted for many years past 
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that the mortgage-debt had been satisfied 
to a very large extent, if not completely 
wiped out. Onone occasion, he did go to 
interview Harendro who promised to look in- 
to the matter. It is not a matter for great 
surprise that he did not show the receipt to 
Harendro. Harendro was his father’s 
friend and by many years senior to him, if 
as Kamalapati alleges, Harendro did not 
repudiate the receipt of money and pro- 
mised to examine the account afterwards, 
a young man of his position could hardly 
be expected to press matters further at the 
stage. He could hardly anticipate the diffi- 
culty which has now been created by the death 
of both mortgagor and mortgagee. We 
are no longer in a position to have the direct 


testimony of the person who made the payment. 


nor of the person who is alleged to have 
received it. Under such circumstances we 
must rely upon such evidence as is avail- 
able. As regards the recond point upon 
which the learned Subordinate Judge placed 
great reliance, it is clearly one which does 
not tell against the genuineness of the receipt. 
The account which was prepared was an 
account of payments which had been made 
from the collection of the mortgaged pro- 
perties. No explanation 
what circumstances, the account was pre- 
pared and for what precise purpose, nor 
is there anything to show that the ac- 
count was prepared with the knowledge 
of the sons of the mortgagor. Unless it 
is proved that the acconnt was made with 
their knowledge and was intended to cover 
all payments made in discharge of the 
debt, the ommission of the particular pay- 
ment, now in question, would not, in any way, 
affect the matter. On the other hand, so 
far as we can gather from the evidence, 
the account was not prepared by one 
officer, but by two, if not three persons, 
namely, Harish, Mritunjoy aud Narshing. 
Two of these. certainly are not shown to 
have known anything about the receipt. 
The account seems to have related only to 
sums which had been paid ont of the income 
of the mortgaged. properties. If so, the 
ommission Of the sum of Rs. 3,000 does not 
throw any doubt upon the genuineness of the 
receipt. As regards the third point, no doubt, 
the mortgage-deed contains the ordinary 
stereotyped clause to be found in such a 
document that all payments are to be endors- 


is given under. 


ed on the back of the deed and that no 
payment not so entered is to be recognised. 
It is a matter of common knowledge, however, 
that inspite of such clauses, payments are 
made and separate receipts taken. No 
question appears to have been put upon this 
subject to the witnesses forthe defence who 
deposed to the execution of the rereipt, 
and it is not inconceivable that as 
the mortgagor and mortgagee were on 
very friendly terms, and as Harendro had 
just returned home after a protracted 
iliness, Asootosh might not have insisted 
upon the production ofthe mortgage-deed to 
secure the entry of the payment on the back 
thereof. It is well settled, of course, that 
inspite of such a covenant in the mortgage 
deed, the mortgagor is entitled tocredit for 
payment actually made and otherwise proved. 
This view has beentaken by all the Indian 
High Courts as is shown by the decision in 
Girdhart Singh v. Lalloo Koonwur (11), and 
Kallee Doss Mittra v. Tara Chand Roy (12), 
SashachellumOhettyv. Tundir Patil Govinduppa 
(13), Nagurmull v. Azemoollah (14), and 
Narayan v. Motilal Ramdas (15). It may, 
further, be observed that the theory now ad- 
vanced. on behalf of the plaintiffs that the 
receipt was actually written out by Narshing 
and that the signature of Harendro was a 
forgery is beset with another difficulty. If 
this theory is true, Narshing himself must 
have played false to his master, because if 
the receipt was drawn ont by him althongh 
no payment had actually been made, he must 
have been a party directly or indirectly to 
forgery. No snch suggestion appears to 
have been made before the Court below. 
Narshing as appears from the evidence died 
about 1899. No evidence has been adduced 
to show that at any time between 1891 
when the receipt is alleged to have been 
signed and 1895 when Harendro died or bet- 
ween that date and 1&99 when Narshing 
himself died, that he was not the trusted 
servant of the plaintiffs. We, therefore, can- 
not accept the theory which is by no means 
free from difficulty and which appears to havo 
been advanced for the first time in this Court. 
While on this part of the case we cannot for- 


bear reference to the circumstance that the 
(11) 8 W. B. (Mis) 28. 
an 8 W. R. 316. 
13) 5 Mad. H. C. R. 461. 
T 1 All. H. C. R. 228. 
15) 1 B. 45. 


1300 


INDIAN OASES. 


[1999 


KAMALAPATI BANERJEE v. BEJOY LAL ROY CHOWDHURY. 


plaintiffs” have not acted quite fairly to the 
.defendants in this suit. Inthe plaint they 
allowed credit for a small sam of Rs. 862 
But they ignored completely the payments 
which had been made first to the mortgagee 
then to the executor of the mortgagee and 
lastly to the mother of the plaintiffs, from 
the collection of the mortgaged properties. 
These payments extend over a period of 16 
years from 1294 to 18309. Ths omission to 
give credit for these large sums might or 
might not have been intentional. If it was 
unintentional it shows gross carelessness 
and we cannot, therefore, attach any weight to 
the circumstance that the plaintiffs are not 
likely to have ignored the payment of 
Rs 3,000 if such payment was actually made. 


We have anxiously considered this matter, upon the 


since the arguments were concluded. We 
have minutely examined the evidence and 
considered the circumstances from every 
possible point of view and the conclusion 
appears to us to be irresistible that the receipt 
is genuine and that the payment of Rs. 3,000 
was actually made as alleged. The third 
ground taken on behalf of the appellant must 
consequently prevail. 

The fourth ground taken on behalf of the 
appellant raised the question of the propriety 
of adding a sum of Rs. 100 to the mortgage- 
debt. This sum appears to have been taken 
by Kamalapati, on the 11th October 1896 and 
it has been contended thatas it was not made 
a charge upon the mortgage properties, and 
as a suit if now brought to recover the sum 
would be successfully met by the plea of limit- 
ation the plaintiffs ought not to be allowed 
indirectly to receive the benefit which they 
could not directly receive. Jt is explained, 
however, on behalf of the plaintiffs-respond- 
ents that the circumstance of this particular 
transaction was that the amount which was 
paid to the mortgagee from the collection of 
the mortgaged properties was reduced 
by the sum of Rs. 100. . This in fact 

-is obvious from the receipt itself which 
recites that Rs. 100 has been received from 
the income of the mortgaged properties 
and delivered to Kamalapati. The proper 
order to make, therefore,is not to add the 
sum of Rs, 100 to the mortgage decree 
as the Subordinate Judge has done, but 
to reduce the amount alleged to have been 
paid in 1803 by Rs. 100 in other words, 
when the accounts are taken in this Court 


_ tended that the 


the amount paid for 1303 willbe reduced 
from Rs. 786 to Rs 686. There is nosub- 
stance, therefere, in the fourth ground urged 
by the appellant. 

We have now to consider the objections 
taken to the decree by the plaintiffs-re- 
spondents. In the first place, they claim 
that interest ought to have been allowed 
upon the instalments of Government re- 
venue and cesses which they had paid and 
that such interest ought to be calculated 
from the date of each payment. This 
contention is obviously well-founded. In- 
terest, therefore, will be allowed on each 
payment at the rate of 12 per cent. per 
annum. In the second place, it is urged 


“that interest ought to have been allowed 


costs of the earlier litigation 
from the date of the decree therein that 
is, from the 27th July 1897. An examina- 
tion of the decree makes ib clear that this 
contention is not well-founded. The decree 
provides that the costs of that snit to be 
taxed by the Taxing Officer as between at- 
torney and client were to be realised by 
the mortgages. The reasonable interpreta- 
tion of this clause is that the costs are to 
be added with effect only from the date 
on which they are taxed. Interest will, 
therefore, be allowed on the costs at the 
rate of 12 percent. per annum from the 9th 
February 1907. In the ihird place, it is 
contended that interest ought to have been 
allowed upon Rs. 100 borrowed by Kamala- 
pati on the Ilth October 1896. In the 
view we have already taken of thenature 
of this loan. it is not necessary to deal 
with this objection. Infact the order that 
we have already made will lead to the 
result that the mortgagee will not be 
charged with this money by which the re- 
ceipt from the mortgaged properties was 
reduced. In the fourth place, it is con- 
interest after the date 
fixed for redemption in the decree should 
be allowed not upon the principal sum 
alone but upon the aggregate amount 
found due. This view is clearly well-founded. 
As was pointed ont by this Courtin thecase of 
Manag: Singh v. Saheb Ram Singh (16), 
decided by Mookerjee and Oarnduff, JJ., 
on the 2nd March 1909, when the decree 
has been made the mortgage debt passes 
from the domain of contract into the 

(16) 10 C, L, J, 308 ; 3 Ind. Cas. 289. 
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domain of judgment and the interest to be 
allowed thereafter should be calculated on the 
basis of the aggregate amount founddueunder 
the decree. : 

The result, therefore, is that this appeal 
must be allowed in part. The defendants 
will have credit for the sum of Rs. 3,000 
paid in 1298, the plaintiffs on the other 
hand will be debited with Rs. 686 instead 
of Rs. 786 in 1303. The defendants will 
be liable to pay interest on the Govern- 
ment revenue and cesses, instalment by 
instalment, as also upon the costs of the 
earlier litigation from the date when they 
were taxed; and an account will be taken 
in this Court under Order 34 Rule 2, C. P. C. 
of 1908 and interest at the contract rate 
will be calculated up to the 24th February 
1910 which willbe the date fixed for re- 
demption in the decree to be drawn up in 
this Court. Interest, thereafter, will run at 
the rate of six percent. per annum upon 
the aggregate amount. The plaintiffs as 
well as the defendants will pay and receive 
costs throughout this litigation in proportion 
to their suecess as determined by the judg- 
ments of this Court. ? 

Appeal allowed in part. 





(s. c. 9C. L, J. 119, 35 C. 981.) 
CALCUTTA HIGH COURT. 
REGULAR Crvm APPRAL No. 27 or 1906. 
May 22, 1908. 

Present :-~Mr. Justice Mitra and Mr. Justice 
Bell. 

BRINDABAN BEHARI LAL—P tantrer— 
APPELLANT 
Versus 
BHAWANI SAHAI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Revenue Sale Law (Act XI of 1859), s $7—Regula- 
tion XIX of 1793, 8. 2—Resumptun—Cr mt before Per- 
manent Settlement—Subsequent assessment of 1evenue 
—Encumbrance, avoidance of-—Enhancement of rent. 

Section 2 of Regulation XIX of 1793 provides that 
grants of land by emtndars made before the grant 
of the Dewani arc not resumable, if no revenue 
waa assessed on them; but if revenue was assessed 
before the Permanent Settlement, the grantees of 
a village are not entitled to hold it as revenue free 
or rent free. 

But the purchaser of the village at revenue sale, 
nnder Act XI of 1859, is not entitled to avoid 
the encumbrance, as section 87 of the Act does not 
avoid encumbrances of every kind, nor doos it allow the 
purchaser to assess rent at arate higher than that 
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paid from before the Permanent Settlement, not- 


withstanding that no ront was levied for a long 
series of years, 
Hurryhur Mookhopadhya v. Madhub Chunder, 


l4 M. I. A. 152; 8 B. L. R 566, 20 W. R. 459, 
referred to 


Appeal from the decree of Babu Saroda 
Prosad Bose, Sub-Judge of Saran, dated 
September 20, 1905. 

Dr. Rash Behary Ghose, Babus Umakali 
Mukerji and Makhan Lal, for the Appellant. 

Mr. 8. P. Sinha, Advocate-General, Moulvi 
Muhammad Yousuf, Babus Dwarka Nath Mitter, 
Kuiwant Sahat and Sarat Kumar Mitra, for 
the Respondents 

Judgment.—tThere cannot be much 
doubt as to the facts of this case. The difficul- 
ty lies in determining the relation between 
the parties and their respective rights. 

It appears that some years before the grant 
of the Dewani to the Hast India Company 
i.e. 12th August 1765, Karta Narain who 
held certain villages under the Mahomedan 
Government as zemindar made a grant of . 
the village Patesha which is the subject 
matter of dispute in the present case to 
one Dhansiram. The grant was rent-free, 
and Dhansiram and his heirs continued to 
be in possession of the village as rent-free 
from the time of the grant to the date of 
the Dewani and thereafter until the present 
day. The precise nature of the grant cannot 
be ascertained as there is an absence from 
the record of the grant itself. It is not, how- 
ever, an Imperial grant which would be 
covered by Regulation XXXVII of 1793. It 
wasa grant by a zemindar which would 
be covered by Regulation XIX of 1793 
and, if the grantee was in possession under n 
rent-free title, section 2 of Regulation XIX of 
1793 would, as we shallpresently show, ex- 
onerate the land from liability to pay any 
share of the Government revenne. 

After the grant of the Dewani to the East 
India Company, attempts were made to 
re-assess all the lands in the Bengal Province 
and the assessment that we come across in 
the Behar Districts is an assessment mado 
under Nawab Harier Jung. The Kanongoes 
register of 1773 which was prepared under 
the superintendence of Nawab Harier Jung 
shows that a Settlement was made for 30 
years of the villages held at one time by 
Karta Narain and which included the village 
Patesha. This village along with another 
village Khaja Serai was assessed at sicca 
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Ra. 160, t.e., Rs. 80 sicca for each of the 
villages. The assessment was accepted by the 
vemindar who was recognized as being in 
possession of these villages by the Collector, 
Dut as a matter of fact, possession of Patesha 
was with the heirs of Dhansiram. The grantee 
from Karta Narain or his legal represenatives 
might have asked the revenue authorities to 
either exonerate Patesha from liability to as- 
sessment or to assess it separately. But they 
were satisfied with holding the village rent- 
free under the zemindar the entire assessed 
ahount of these villages falling on the zemin- 
dari. For reasons which it is not quite plain 
on the record, the zemtndar of Khaja Serai 
took upon himself the liability to pay the 
revenue assessed on Patesha 

This state of things continued until the 
Decennial Settlement of 1790. According 
to the Settlement register of that year, the 
amounts assessed on the two villages were not 
varied. The revenue authorities accepted 
Ra. 80 sicca as the revenue payable in respect 
of each of these 2 villages. Even then it was 
not given out that Patesha was a village 
held by the predecessor of the present deferd- 
ants as revenue-free or rent-free. Shortly 
after the Permanent Settlement and the 
Permanent Settlement was made with the 
zemindar who succeeded Karta Narain, the 
zemindar instituted a suit against Permeswar 
Singh who was then in possession of Patesha. 
The record of that suit is not before us and we 
are informed that, though an attempt was made 
to obtain copies of the record, they could notbe 
had. All that we know is that a suit for 
possession was instituted by the proprietor 
of the estate against the holder of Patesha. 
That suit was dismissed by the first Court 
on the 24th May 1796 and the decree was 
ultimately affirmed on appeal on the 9th July 
1798. Since then and for some years, 
Patesha was dealt with asa lakheraj village 
and the register of 1202 F. S. describes the 
village as lakheraj; copies of other papers 
have been produced from the collectorate 
showing the same thing, namely, that Patesha 
was lakheraj. After Regulation II of 1819 
came into force, an attempt was made to 
resume Patesha as if it was held undera 
lakheraj grant. The revenue officers were 
evidently mistaken in trying to resume 
Patesha, because there could be no resumption 
of land which had already been assessed with 
Government revenue and settled with a 
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proprietor- under Permanent Settlement. 
That wasthe case with Patesha. Whatever 
the relation between the propietor of the 
estate and the holder of Patesha might be, 
the Goverment having assessed Patesha 
with revenue of sicca Rs. 80 could not call 
it either towfir or excess land or revenue-free 
land as contemplated by section 86 of Regula- 
tion VIII of 1798 or by Regulation II of 1819. 
The resumption proceedings failed and the 
revenue officers declared Patesha to be incap- 
able of resumption on the 16th February 
1838. The papers of the proceedings under 
Regulation II of 1819 and IIT of 1828 show 
that the then holders of Patesha claimed to 
have possession of this village from a period 
of 17 years before the grant of the 
Dewani and they disclosed the names 
of the successive holders up to the time 
of the commencement of the resumption 
proceedings. 

It is also qnite clear that the proprietor 
could not realize any rent from Patesha hav- 
ing lost the suit which was finally disposed 
ofonthe 9th July 1798. In or about the 
year 1843, a further attempt was made by 
the proprietor of the estate which now bears 
on the Collectorate record No. 661, to assess 
Patesha with renv or the proportionate 
amount of revenue payable jointly with 
respect to the two villages. Such a suit, 
however, was evidently not maintainable on 
the ground of limitation as against the 
holders of estate No. 661. The suit was 
dismissed on the 29th November 1843. Since 
then and for nearly 60 years the persons 
holding Patesha continued to bein possession 
without payment of any rent or revenue. 
They were not molested in their possession in 
any way. 

The proprietors of the estate fell into arrears 
of the September krist of 1900. The estate 
was sold under Act XI of 1859 on the 7th 
January 1901 and the sale was confirmed on 
the 2nd May 1902. The purchaser who is 
the present plaintiff took possession in the 
usual way through the Collectorate but failed 
to obtain actual possession df Patesha. The 
present suit was instituted onthe 14th April 
1904 either for recovery of possession or for 
assessment of rent of Pateshaand for mesne- 
profits or rent for the period antecedent to the 
institution of the suit. 

The claim was based on the right conferred 
by section 37 of Act XI of 1859. The plain- 
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tiff contended in the lower Court and that 
contention has been repeated here by his 
Ioarned counsel that he is entitled to posses- 
sion on the ground that the defendants were 
holding as encumbrancers, the encumbrance 
having been created subsequent to the Per- 
manent Settlement. The defendants, on the 
other hand, contended that the encumbrance, 
if any, which was created on Patesha had 
been so created before the Permanent Settle- 
ment and section 37 did not give the plaintiff 
a right to obtain possession. The lower Court 
dismissed the suit holding that Patesha had 
been held as rent-free from before the 


Permanent Settlement and it could not be 


resumed. 

The present appeal before us is on behalf 
of the plaintiff. The question raised is one 
of some difficulty, the difficulty having arisen 
from the fact that the state of things which we 
find in the present case was not contemplated 
by the Regulation Code of 1793 or the later 
enactments relating to assessment of revenue 
free lands or resumption of rent-free tenures. 
That the encumbrance, if any, was created 
before the Permanent Settlement, is quite 
clear, Karta Narain granted Patesha as a 
rent-free village. If it was a rent-free village 
and was accepted as such by the Revenue 
authorities or was not assessed by the 
revenue authorities, section 2 of Regulation 
XIX of 1793 would have protected it from 
resumption. The Government could not have 
resumed it under Regulation II of 1819 
under the procedure laiddown in Regulation 
111 of 1828. Butit was assessed. Section 2 
of the Regulation of 1793 expressly provides 
that grants of land by zemindars or other 
competent authorities made before the grant 
of the Dewani are not resumable if the lands 
were held bona fide by the grantees, and no 
revenue was assessed on them. In this case, 
the revenue was assessed before the -Perma- 
nent Settlement and the Government received 
the assessed revenue from the proprietor of 
estate No. 661, after the Permanent Settle- 
ment. The case seb up on behalf of the 
defendants that they are entitled to hold the 
village as revenue-free or rent-free must, 
therefore, fail. 

Our attention has been drawn to several 
cases, notably the caseof Hurryhur Mookhopa- 
dhya v. Madub Ohunder Baboo (1), as author- 
ity for the proposition that the land could 

(1) 14 M.I. A. 182; 8 B. L, R. 566; 20 W. B. 459. 
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not at this distance of time be resumed. But 
in that case the Judicial Committee laid 
down that the burden of proving that the 
land was mal, by which they meant thateither 
no revenue had been paid at any time since 
the Permanerit Settlement or that the land 
was not assessed, was on the plaintiff, the 
person who attempted to resume. Itis quite 
clear in this case that, at the Decennial or the 
Permanent Settlement, Patesha was not 
considered to be a rent-free village but one 
which was assessed with revenue. We feel, 
therefore, no difficulty in coming to the con- 
clusion that the lower Court was wrong in 
holding that Patesha was a rent-free village 
and could not be assessed. 

What then was the relation between the 
parties, the proprietor of estate No. 661 and 
the present defendants? The plaintiff 
is @ purchaser free of encumbrances. 
He cannot be affected by the laches 
of the ‘defaulter or his predecessors. He is 
entitled to hold all the lands of the estate in 
the same condition as they were at the time 
ofthe Permanent Settlement. At the time of 
the Permanent Settlement, Patesha was 
assessed with a revenue of Rs. 80 which 
according to the value of rupee at the present 
day, would be Rs. 85-5-5. We see no reason 
why the plaintiff should not have the same 
position as the Government would have, if the 
Government had purchased this mehal at a 
sale for arrears of Government revenue. The 
Government would have been entitled to say: 
“ This land was assessed and the assessment 
made was Rs. 85-5-5 and the Government 
is entitled torealize this sum from Patesha.” 
The position of the plaintiff is the same. The 
encumbrance which had been created by the 
laches of the defaulters or the actions of their 
predecessors was not binding on the present 
plaintiff. He was not bound to recognize a 
rent-free title but he was entitled to say “pay 
me what you would have to pay at the time 
of the‘ Permanent Settlement, that is, the 
sum of Rs. 83-5-5.” Section 87 of Act XI of 
1859 does not avoid encumbrances of every 
kind nor does it allow the purchaser to assess 
rent at a rate higher than that paid from 
before the Permanent Settlement, notwith- 
standing that no rent was levied for a long 
series of years. 

It might be that Karta Narain allowede” 
the defendants to holdthe land rent-free, that 
is to say, did not realize any rent from 
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Patesha. It might also be that, ‘since 1793, 
the holders of the estate never realized any 
rent. They might be barred by the rules of 
limitation. The ground of estoppel might 
operate against them or they might not 
chooge to realize any rent. That is no reason 
why the purchaser should not be allowed te 
realize the assessed rent. 

. We are, therefore, of opinion that the 
defendants in the present case are bound to 
pay to the plaintiff the sum of Rs. 85-5-5 
per annum with cesses as laid down in the 
Bengal Cess “Act. If there are any other 
charges which are leviable with respect to 
such tenures, the defendants arebound to pay 
the same to the plaintiff. We, accordingly, 
modify the decree of the lower Court and 
declare that the plaintiff is entitled to recover 
from the defendants the sum of Rs. 85-5-5 
per annum with cesses according to the Cess 
Act in four quarterly instalments and he is 
also entitled to recover the arrears for three 
yenara preceding the institution of the suit 
and for the period during the pendency of the 
snit with interest at six per cent. the annual 
amount being. assessed as above payable in 
quarterly instalments. We may add that this 
rent of Rs. 85-5-5 arrears is not enhancible 
according to the law now in force as the land 
must be considered to be comprised in a 
tenure existing from before the Permanent 
Settlement. We direct that each party do 
pay his own costs in both Courts. 

Decree modtfied. 





(8. c. 9 O. L. J. 128.) 

CALCUTTA HIGH COURT. 
Resorar Crv APPBAL No. 369 or 1906. 
August 7, 1908. 

Present -—Mr. Justice Coxe and Mr. Justice 
Doss. 

RANGAMANI DASI—Putarntier— 
APPELLANT 
versus 
JOGENDRA NATH MANNA AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Court fee—Ad valorem—Sut feir partiton—. 
Plusntif’s possession not proved—Prayer for posses- 
ston—-Award f parition, conatruction of Fested 
- intereat. 

Where the plaintiffs case rests on a Complete 
a partition made years ago, and it 18 proved that she 
“ahan never possessed the property in dispute, she 
is not entitled to sue for partition without suing 
at the same time for posseasion of her share, a 
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course entailing payment of Court-fees calculated 
ad valorem, both in the plaint and the memorandum 
of appeal. 

One B died leaving five sons anda widow A 
During her life-time the family property was parti- 
tioned by an arbitration award and A obtained 
certain property absolutely and a life-estate in a 
garden and a sum of Rs 8,000. The award pro- 
vided “that the garden and the Bs. 8,000 wal, 
after A’s demise, be divided among the thon surviving 
heirs and representatives.” One of the sons died 
during A’s life-time and his widow brought this suit 
for partition of a fifth share in the garden and 
the sum of Rs. 3,000- 

Held, that the award: effected a complete sever- 
ance in the interests of the various co-parceners, 
that accordingly the plaintifi’s husband obtained a 
separate vested interest in the property m which A 
was given a life-estate, which separate interest de- 
scended in due comse to his widow: < 

Held, also, that the expression “the then sur- 
viving heirs and representatives” in the award 
was uséd asa mere jingle, meaning that after A’s 
death the property should go to the heirs, whoever 
they might be. 

Appeal from the decree of Babu Lal Be- 
hari Dey, Sub- Judge of 24-Pergannaha, dated 
July 18, 1906. 

_ Mr. Oasperss and Babu Bidhu Bhushan 
Ganguly, for the Appellant. 

Mr. B C. Mitter and Babus Bipin Behari 
Ghose and Nagendra Nath Mitra, for the 
Respondents. l 

Judgment.—The plaintiff in this tase 
is the widow of one Lokenath, the son of 
Beni Madhab Manna. Beni Madhub died 
leaving five sons anda widow named Srimati 
Anandamoyi Dasi. During her life-time the 
family property was partitioned by an 
arbitration award dated the 13th November 
1887 and Anandamoyi obtained certain. pro- 
perty absolutely and a life-estate in a garden 
and asum of Rs. 3,000, Lokenath died 
during Anandamoyi’s life-time and his widow 
now sues for partition of a fifth share in the 
garden and the sum of Rs. 3,000. 

The Subordinate Judge found that the 
plaintiff was not and never had been in posses- 


sion of the disputed property jointly 
with the defendants and, therefore, was 
not entitled to sue for partition. The 


suit was brought on a Court-fee stamp of 
Rs. 10 and an issue was framed as to whether. 
the suit could proceed on that Court-fee. 
The Subordiate Judge, however, neither 
decided the issue nor required the deficiency in 
Court-fees to be made good, as he should 
have done. He then proceeded to come to a 
decision to whichthe parties were not entitled, 
on the question whether under. the partition 
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award of 1887, the plaintiff was entitled to 
inherit a share of the property in suit. This 
point he decided against the plaintiff who 
accordingly appeals. 

The learned counsel for the appellant has 
argued that the possession of the other 
members of the family was possession on 
behalf of the plaintiff, and that, therefore, she 
is entitled to sue for partition on a Court-fee 
stamp of Rs. 10. But as her whole case rests 
on a complete partition made years ago, 
and it is proved beyond doubt that she has 
never possessed the property in dispute, it 
seems to us clear that the Subordinate Jadge 
was right and that she isnot entitled to sue 
for partition without suing at the same time 
for possession of her share, a course entailing 
payment of Court-fees calculated ad valorem 
both in the plaint and the memorandum of 
appeal. The appellant has taken this course 
and paid in the proper Court-fees ; snd 
accordingly we proceed to dispose of the 
appeal on the merits. 

The appellant’s learned counsel contends 
that the partition award effected a complete 
severance in the interests of the various 
co-parceners; and that, accordingly, the plain- 
tiffs husband obtained a separate vested 
interest in the property in which Anandamoyi 
was given a life-estate, whichseparate interest 
descended in due course to his widow. It is 
clear that this must be the case, if the terms 
of the partition award itself do not affect the 
plaintiff's right of inheritance, and the 
learned counsel for the respondents admits 
that if it were not for the express terms of 
the partition award the plaintiff would be 
entitled to succeed to a share of the disputed 
property. The whole question, therefore, turns 
on the meaning of the words at the end of 
the partition award which prescribe “that 
the said garden, both debuétar and sarkari, and 
the Rs. 3,000 will, after the demise of the 
_ mother Anandamoyi, be divided among the 


then surviving heirs and representatives.” ` 


The award is in English and itis quite clear 
from the language used that it was drafted by 
a person familiar with conveyancing. 

It is contended on behalf of the appellant 
that the expression “the then surviving heirs 
and representatives’ means “the then 
surviving heirs and the then surviving repre- 
sentatives of the deceased heir.” This con- 
struction makes the words “then surviving” 
entirely unnecessary as if the words “repre- 
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sentatives of deceased heirs’’ the whole ex- 
pression under examination must necessarily 
mean simply “the heirs and representives.” 

On the other hand it is argued for the 
respondents that the words include only 
such of the original heirs as were then 
alive when Anandamoyi died. This construc- 
tion makes the word “and representatives” 
wholly unnecessary. The learned counsel 
for the respondents further urges that at 
the time of the award it was understood in 
Bengal that onthe death of a mother who 
has obtained a share in partition, her 
share would go to her husband's heirs; and 
refers to the unreported case decided hy 
Mr. Justice Pigot, which is quoted in Sorolah 
Dossee v. Bhoobun Mohun Neoghy (1), andalso 
to the third edition of Mr. Mayne’s work on 
Hindu Law, p. 599. 

We for our part greatly doubt whether 
the arbitrators really devoted their minds 
seriously to the consideration of the question 
who were the proper heim to succeed to a 
mother’s portion. It appears to us more 
likely that they used the words as a mere 
jingle, meaning that after Anandamoyi's 
death the property should go to the heirs, 
whoever they might be, without attempting 
to lay down, or even, consider, who the heirs 
might be. Taking this view, we are unable 
to hold that there is anything in the award 
to interfere with the ordinary rules of suc- 
cession and consequently the 9th issne laid 
down by the Subordinate Judge must be 
decided in the plaintiff's favour. Butas there 
are several other issues remaining for disposal, 
the case mustgo back to the Subordinate Judge 
in order that they may be decided. The costs 
of this appeal will abide the result of the suit. 

One of the issues left undecided by the 
Subordinate Judge is the question whether 
the suit is barred by section 103 of the Civil 
Procedure Code. We are unable to decide 
this point as the Subordinate Judge has not 
discussed it and the appellant’s pleader in 
reply professed himself unprepared to argue 
it. But we may point out to the Sub- 
ordinate Judge that if this plea proves 
to be well-founded, as to which, of course, 
we express no opinion, the period from 
the date of the institution of the suit to its 
ultimate decision and the trouble and ex- 
pense to which the parties and witnesses lave 
been put, will have been almost wholly wasted 

(1) 150. 292. 
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by reason of his disregard of the provsions of 
section 146 of Civil Procedure Code. The terms 
of that section are perfectly clear. They pres- 
cribe that when issues of law going to the root 
of a case arise the Court is bound to try those 
issues first and may, in its discretion, whichin 
this case the Subordinate Judge should cer- 
tainly have exercised, postpone the settlement 
of the issues of fact until after the issues of 
law have been determined. 
Appeal allowed; Ouseremanded. 





(s. o. 13 0. W. N. 650.) 
CALCUTTA. HIGH COURT. 
Crvi Rous No. 498 or 1909. 
March 19, 1909. 
Present :—-Mr. Justice Doss and Mr. Justice 
4 Richardson. 
BIPRA DAS DEY—- CLAIMANIT— PETITIONER 
versus 
RAJARAM BANDOPADHYA AND OTHERS— 
DACREE-HOLDERS—OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), 8. 170—Dec ee 
for arrears due on two holdings—Claim allotcable— 
Owed Procedure Code (Act XIV of 1882), 8. 278. 

A. decree for arrears of rent due in respect of 
two holdings 18 not of such a nature as is con- 
templated by section 170 of the Bengal Tenancy 
Sik where those two holdings are attached 
in execution of the decree, a claim may be pre- 
ferred under section 278 of the Civil Procedure 
Code, 1882. . 

Hridoy Nath Das Chowdhury v. Krishna Prasad, 
Sirear, 11 U. W. N. 497,34 O. 298; 6 O. L.J. 153 
and Baikunta Nath Roy v. Thakur Debsxdro Nath 
Saha, 11 O. W. N. 876, relied on. 

" Rule against the order of the Munsif of 
Bankura, dated January 25, 1909. 

Babu Sarat Chandra Basak (for Babu Digam- 
bar Ohatterjt), for the Petitioner. 

Babu Nalini Ranjan Ohatterjt, for the Oppo- 
site P g 
: gi Judgment. 

Doss, J.—This is a rule calling, upon 
the opposite party to show cause why the 
order of the Munsif of Bankura, dated the 
25th January 1909, should not be set 


aside. 
It appears that the opposite party who 
were the plaintiffs in the Court below 


brought a suit along with the pro forma 
defendants, who were their co-sharers, for 
arrears of rent due on two holdings. These 
„pro forma defendants, upon their refusing to 
join the other plaintiffs in the suit, were, 
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subsequently, transposed to the category of 
defendants. The decree which the plaintiffs 
obtained was one for a share of the rent due 
to them alone. In the execution of that 
decree, the two holdings were attached. 
Thereupon, the petitioner, preferred a claim 
under section 278, C.P.C. The opposite party 
objected that the claim was barred under 
section 170 of the Bengal Tenancy Act. The 
Court below has given effect to that 
objection. 

T am of opinion that the order of the Munsif 
cannot be sustained. 

Section'170 is one of the sections in Chapter 
XIVof the Bengal Tenancy Act and it cannot, 
therefore,apply to any case in which the 
decree is not of such a nature as is contemp- 
lated in that Chapter. The decree in this 
case, as I have already said, was for arrears 
of rent due in respect of two holdings. There- 
fore, when either of two holdings was attach- 
ed, it was attached in execution of a decree 
passed not only for arrears due on one of the 
two holdings but also for arrears due on the 
other holding. It follows that section 170 of 
the Bengal Tenancy Act cannot apply to 
this case. 

This view gains support.from the ratio 
decidendi of the judgments in the case of 
Hridoy Nath .Das Chowdhury v. Krishna 
Prasad Sirear (1) and in that of Batkunta 
Nath Roy v. Thakur Debendro Nath Sahi (2). 

The order of the Court below is, therefore, 
set aside and this Rule is made absolute with 
costs—two gold mohurs. 

Richardson, J.—I agree. 


Rule made absolute. 


(9 11 C.W.N. 497;°84 C. 298; 6 C.L.J. 158. 
2) 11 U. W. N. 676. 


(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
SECOND Crvm APPRAL No. 1000 or 1908. 
July 26, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MULLUK CHAND DAS AND ANOTUER—- 
DEFRNDANTS—APPELLANTS 

VETSUS ` 
SATISH OHANDRA DAS AND OTHERS— 


PrLAINTIFES— RESPONDENTS. 
Landlord and tenant—Several tenures held by one 
tenant— One sut for rent for them, effect of—Nengal 
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Tentney Act (UITI of 1895), #3. 20 sub-sec. (7) § 29— 
Presumption— Sub-dsvisiun of land—Creation of new 
tenancy, 

Where several tenures are held by the 
same tenant, the landlord may institute one suit 
for rent for all the tenures, but if he does so, 
he cannot put the tenancies to sale in execution 
ui the decree so as to enable the purchaser to 
avoid encumbrances. 

Hridoy Nath Das Chowdhury v. Krishna Prasad 
Sircar, 84 0. 298; 60. L. J. 158; 11 C. W N 407; 
Barkxnta Nath v. Thikur Debendro Nath, 11 ©. W. N. 
676, Nanda Lal Mukherji v. Sadhu Charan Khan, 
7 0. L. J, 96 and Bipra Das v. Rajaram, 13 C. W. N. 
650; 3 Ind, Cas. 306, followed. 

The presumption mentioned in section 20, sub- 
section (7) of the Bengal Tenancy Act applies only 
to proceedings under the Act, and cannot be ap- 
plied in a suit for rent which is not a proceed- 
Ing under the Bengal Tenancy Act. 

Promada Nath Roy v. Ramani Kantz Roy, 35 O. 331 
(P. C.), 12 0. W. N. 249; 7 C.L J 189; 3M L.T. 
151l, 10 Bom. L. R. 65; 18 M L. J. 43; 35 I A. 73, 
reforred to. 

Proviso (1) to sectión 23 of the Bəngal Tenancy 
Act controls merely olause (a) and not clause (b) of 
the section. Therefore, 1f the rent has been en- 
hanced so as to exceed by more than two annas 
in the rupee the rent previously paid, the mere 
faot that rent has been paid at the enhanoed rate, 
for more than three years, is no answer to the 
defence that the rent ought not to have been .so 
enhanced. 

Bipin Behiri Mandal v. Krehnathan Ghose, 82 
0, 395; 9 0. W. N. 265; 1 C L. J. 10 (F. BJ), followed 

It cannot be laid down as an inflexible rule of 
law of universal application that whenever the 
lands of a tenancy have been sub-divided, there is 
a creation of new tenancies, nor can the converse 
of this proposition be affirmed, for it cannot be 
said that although the lands have beon sub-divided 
new tenancies have not been created. 

Udoy Candra v. Nrypendra Narayan, (1909) 1 Ind. 
Cas. 4; 86 O. 287; 18 O.W N 410 and Midhumila 
v. Alfazaddı, (1909) 2 Ind Oas. 415; 18 C. W.N. 
962; 100. L. J. 46, referred to. 

What the effect of the division is, must depend 
upon the intention of the parties. 


Appeal from the decree of the District 
Judge of Noakhali dated January 31, 1908 re- 
versing that of the Additional Munsif of 
Sandvip dated April 29, 1907, 

Babu Dhirendra Lal Kastgir, for the Ap- 
pellants. 

Dr. Priya Nath Sen, for the Respondents. 


Judgment.—tThis is an appeal on 


behalf of the defendants in an action for rent- . 


The plaintiffs-respondents claimed rent in res- 
pect of an area of 10 kanis 19 gundas and 
18 tls for which, they alleged in their 
plaint, the defendants were liable to pay (at 
the rate of Rs. 10-8 per kani) an annual 
rent of Rs. 115-4 and cesses. The de- 
fendants resisted the claim, substantially on 
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the grounds, namely, first that they wero 
liable to pay rent, not at the rate claimed, 
but at the rate of Rs. 99-12 annas per year 
under a registered kabuliat executed on 
the 4th June 1894, and secondly, that 
they had paid rent up to the year 1312 at the 
rate of Rs. 99-12. 

In the Court of first instance the plain- 
tiffs appear to have attempted to prove that 
the lands in respect of which rent was 
claimed were comprised in four tenancies 
and in order to establish this they called 
upon the defendants to produce their rent- 
receipts which showed that the rent of 
Rs. 115-4 had been paid in different sums, 
in respect of four distinct areas the aggregato 
whereof amounted tol0 k. 19 g. 10 Z:ls. Tho 
defendants thereuponobjected that thesuit was 
not maintainable, as the plaintiff ought to 
have instituted differant actions for rent of 
different tenancies. This objection prevailed 
and the suit was dismissed. 


Upon appeal by the plaintiffs, the learned 
District Judge held in view of the decision in 
Hridoy Nath Das Chowdhury v. Krishna Prasad 
Strcar (1) that they were entitled to maintain 
a single suit forrecovery of rent of differant 
tenancies beld by the same tenants. On the 
merits he held that rent was payable at the 
rate alleged by the plaintiffs, and, accordingly, 
made a decree in favour of the plaintiffs 
allowing the defendants, credit for rent paid 
in respect of the year 1311 and part of 1312. 

This decision has now been assailed on 
Behalf of the defendants on the grounds, 
namely, first, that if the suit is treated as one 
for rent in respect of four different tenancies, 
it ought to be dismissed; and secondly, that 
the defendants are not liable in view of 
the provisions of section 29 of the Bengal 
Tenancy Act to pay rent at a higher rate 
than whatis mentioned in the kabuliat of 
1894, notwithstanding that, as found by 
the Courts below, they have paid rent at 
the higher rate claimed by the plaintiffs for 
a period of three years. 


So far as the firat contention is con- 
cerned it is clearly opposed to the deci- 
sion of this Court in Hridoy Nath Das Chow- 
dhury v. Krishna Prasad Sircar (1), Batkunta 
Nath Roy v. Thekur Debendro Nath Sahi , 
(2), Nanda Lal Mukherji v. Sadhu Oharan ° 


(1) 11 C. W N. 497 ; 34 0.208 ; 6 O. L, 1.163, 
(2) 11 0. W. N. 676. 


€ 
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Khan (8) and Bipra Das v. Rajaram (4). 
These cases lay down that when there 
are several tenures held by the same tenant, 
the landlord may institute one suit for rent 
for all the tenures ; but if he does so, he 
cannot put the tenancies to salein execu- 
tion of the decree so as to enable the 
purchaser to avoid encumbrances. If, there- 
fore, the present suit be treated as one in 
respect of four different tenancies, it is 
not open to objection on the ground urged 
by the defendants. The first point taken by 
the appellants cannot, therefore, be sup- 
ported. 

So far as the second ground is concern- 
ed it must be conceded that the question 
way not raised in either of the Courts 
below in the precise form in which it 
has been presented to this Court. Ib ap- 
pearsupon the facts found by the Court 
of first instance that although the defend- 
ants oxecuted a kabulrat in favour of the 
plaintiffs on the 9th May 1889 for a term 
of three years from 1295 to 1299, yet they 
had been in possession of the lands com- 
prised in the tenancy from a very long 
period and that, therefore, they were oc- 
cupancy ratyats. But we may observe that 
the Munsiff fell into an error when he 
relied upon the presumption mentioned in 
section 20 sub-section (7) of the Bengal 
Tenancy Act in support of his finding that 
the defendants were occupancy ratyates. 
That section applies only to proceedings 
under the Act; and it has been, pointed 
out by their Lordships of the Judicial 
Committee in the case of Pramada Nath 
Roy v. Ramani Kanta Roy (5), that a suit 
for rent is not a proceeding under the 
Bengal Tenancy Act. Itis clear, however, 
from the facts seb out in the judgment 
of the Munsiff that the defendants are 
occupancy ratyats. We have, therefore, the 
fact that the defendants are occupancy- 
ratyats, that the rent payable by them 
under the fkabuliat executed on the 4th 
June 1894 was Rs. 99-12 a year and the 
rent which they have paid during the three 
years antecedent to the suit is Rs. 115-4 an- 
nually. Upon these facts, the question obvi- 


ously arises,whether the rent has not been en- 
(8) 7 0. L J. 96. - 

(4) 13 C. W. N. 650 ; 8 Ind. Oas. 806. 

& 35 0, 331;12 C. W. N, 249 ; 7 O. L. J. 189;3 M. 

L. T. 151; 10 Bom. L. B.66;18 M. L. J., 48; 35 I. A. 

73, : 
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hanced in contravention of the provisions of 
section 29. The Court of first instance relied 
upon the circumstance that the rent had been 
paid for three years in support of the 
conclusion that the defendants are liable 


-to payrent at that rate, evidently under 


the first proviso to section 29 of the Ben- 
gal Tenancy Act. As was pointed out, 
however, by a Fall Bench of this Court, 
in the case of Bipin Behari Mandal v. Krishna- 
dhan Ghose (6), proviso (1) to section 29 
controls merely clause (a) and not clause 
(b) of the section. If, therefore, asa matter 
of fact the rent has been enhanced so as 
to exééed by more than two annas in” 
the rupee the rent previously paid, the 
mere fact that rent has been paid at the 
enhanced rate for more than three years 
is no answer to the defence that the rent 
ought not to have been so enhanced. 
The question whether rent has heen en- 
hanced in contravention of section 29 (b) 
must consequently be determined. Here, 
however, if has been argued on behalf of 
the respondent that section 29 has no 
application because the originial tenancy 
to which the kabulzat of 1894 relates 
has subsequently ceased to exist and has 
been replaced by four new tenancies, to 
none of which the provisions -of section 
29 are applicable. This is a question which 
has not been investigated by either of the 
Courts below. Our attention has been in- 
vited to the rent-receipts granted to the 
defendants and produced by them which 
indicate that for sometime past rent has 
been paid by them in, different sums for 
distinct areas. Stress has also been laid 
upon the circumstance that the total 
quantity of land mentioned in these rent- 
receipts is slightly different from the quan- 
tity of land mentioned in the kabuliat of 
1894. This, however, is obviously not of 
much importance because, as has been 
pointed out by the learned Vakil for the 
appellants, the boundaries stated in the 
plaint are identical with the boundaries . 
set out in the kabultat. There can be 
no question, therefore, that the lands cover- 
ed by the kabulsat are identical with the 
lands in respectof which the rent of Rs.115-4 
is claimed. But the point to be in- 
vestigated is, whether section 29 is appli- 
cable and if it is applicable whether rent 
(6) 82 C. 395 ;9 C, W. N. 265 ÇF. B.); 10. I. J. 107 
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has been enhanced in contravention of- appellant must pay the respondents the costs 


section 29 clause (b). With regard to the 
first of these questions we may point out 
that the case of the respondents is that 
for the benefit of the tenants the lands 
have been sub-divided and four new ten- 
ancies constituted in supersession of the 
original tenancy. We are not prepared to 
lay it down as an inflexible rule of law 
of universal application that whenever the 
lands of a tenancy have been sub-divided, 
there isa creation of new tenancies, nor can 
we affirm the converse of this proposition, for 
it cannot be said that although the lands 
have been sub-divided, new tenancies have 
not been created. Reference may, in this 
connection, be made tothe casesof Udoy 
Chandra v. Nripendra Narayan (7) and 
Madhumola v. Alfazaddi (8), in the former of 
which it was held that the new arrangement 
was destructive of the original obligation, and 
in the latter. that the original rights and 
liabilities, except in so far as they were 
expressly modified continued unaffected. 
What the effect of the division is, must 
depend upon the intention of the 
parties. If the intention was that the incidents 
of the old tenaney should completely dis- 
appear and that the tenant should take 
the lands and continue to hold them under 
the new terms, for his benefit it is quite 
conceivable that the view may be defended 
that new tenancies have been created in 
supersession of the original tenancy. This 
is a question which must be investigated by 
the learned District Judge. If he finds that 
the lands comprised in the suit still constitute 
one tenancy under the plaintiffs as alleged 
by them in their plaint, it is obvious that 
rent has been enhanced by more than two 
annas in the rupee because an enhancement of 
two annas in the rupee upon Rs. 99-12 will 
bring the rental up to Rs. 112-3-6. 

We, therefore, allow this appeal. set aside 
the decree of the District Judge and send 
back the case to him for re-hearing. He will 
be at liberty to take additional evidence which 
the parties may choose to addnce. As the 
question which has been raised before this 
Court was not taken specifically in the ground 
of app31l and does not appear to have been 
urgelin either of the Courts below the 


(7) (1909) 1 Ind. Oas. 4; 18 O. W. N. 410; 86 C. 287. 
(8) 2 Ind. Cas 415; 13 0. W.N.962; 10 C.L. J. 


’ 


of this appeal. 
Agpeal allowed and case remanded. 





(s.c. 18 0. W N. 40.) 

CALCUTTA HIGH COURT. 
Lerrers Patent Civm Arrear No. 59 oF 
1907. 

July 17, 1907. 

Present :—-Sir Robert Rampini, A. C. J. and 
Mr. Justice Mitra. 
HARMONGAL NARAIN SINGH— 
DeErFenDant—APPELLANT 
versus 
GANAUR SINGH —Puartirr— 
RESPONDENT. 

. Transfer of Property Act (IV of 1882), 8. 59—Parda- 

nashin lady, attestation uf document executed by, 

When a mortgage-bond is mgned by a parda- 
nashin lady in the presence of witnesses, evon 
though owing to there being a screen between them 
the witnesses at the time of the signature are not 
able to see the lady, and especially when there is 
evidence to prove that the person who was behind 
the parda and who signed it was the lady whoso 
signature was affixed to the document - 

Held, by Brett, J., that the attestation was suffi- 
cient to comply with the provisions of section 59 
of the Transfer of Property Act. 

Heendranaram Achar}: Chowdhury y Chandrakanta 
Lahiri 16 C. 19, followed; Abdul Karim v Salimun, 
27 ‘C. 190, distamguished and Susi Bhushan v, 
Ohandan Pal Peshkar, 4 C. L. J. 41; 330. 861, 
referred to. 

Heid, on appeal that as there was nothing to show 
that the attesting witnesses did not see her sign 
the document, the attestation was valid. 

Appeal under section 15 of the Letters 
Patent from the decree of Brett, J., dated 
the 19th March, 1907, in Second Appeal 
No. 1050 of 1905. 

Facts.—appear sufficiently from the 
following Judgment of Brett, J -— 

Judgment.—the three points taken 
support of this appeal are (1) that the suit 
is premature because the zurpeshg: lease did 
not expire till June 1904 and the snit was 
brought on the 18th September 1903; (2) 
that the proper remedy for the plaintiff wng 
to bring a suit to recover possession as tho 
eurpeshgy bond did not provide for the sale 
of the property in the event of dispossession 
and (3) that the deed is invalid as the wil- 
nesses fail to prove that ib was properly at- 
tested. 

‘The plaintiffs suit was brought on a 
zurpeshgt patta, dated the 16th September 
1895, and underthe terms of that patta it 
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was stipulated that the plaintiff was to remain 
in possession until the mortgage loan had 
been repaid. In the plaint it is alleged that on 
the 30th Bhadra 1309 (1902), defendant 
No. 1 executed a deed of sale of half of the 
mortgaged property in favour of defendant 
No. 2 and deposited with defendant No. 2 
the other half share of the mortgage-money 
due to the plaintiff and that afterwards 
defendant No. 1 and defendant No. 2 in 
“collusion dispossessed the plaintiff from 
the whole of the property covered by the 
gurpeshgt patta in the beginning of Aswin 
1310 (1903). 

The lower Courts have both found that the 
plaintiff has proved that he has been dis- 
possessed by the two defendanis as alleged. 
Under the circumstances, the provisions of cl. 
(b) of section 68 of the Transfer of Property 
Act would apply andthe mortgagee, the 
plaintiff, would have a right from the date 
of his dispossession to sue to recover the 
mortgage-debt. I am unable to hold that 
either the suit is premature or that the 
proper remedy for the plaintiff was a suit 
for possession. 

In the next place, ib has been contended 
that the attestation of the document is not 
such as fulfils the conditions of section 59 of 
the Transfer of Property Act. The mortgagor 
who executed the zurpeshgt patta was a 
pardanashin Hindu lady and the evidence 
of the attesting witnesses is to the effect 
that the witnesses were present in the room 
where the lady signed the document but 
that the lady was behind a purda or screen 
at the time when she actually affixed her 
signature. No attempt was made in cross-ex- 
amination to prove that the lady was not 
the person who was behind the purda or 
that she did not herself sign the document. 
Witness No. 1, to whose evidence [ have been 
referred, distinctly says that the lady signed 
and sealed the document and he further adds 
in cross-examination that the lady appeared 
before him; and from this it appears to me 
to be clear that the evidence adduced suffici- 
ently proves that the lady, the mortgagor, 
was the person who was behind the purda 
and signed the deed. i 

The learned District Judge has held that 

< “shaving regard to the custom of this country 
such an attestation, as has been proved in 
this case, is a sufficient compliance with the 
provisions of section 59 of the Transfer of 


INDIAN OASES. 


[1909 


Property Act and, in my opinion, this view 
is correct 

The learned pleader for the appellant, 
however, relies on two cases to support his 
contention that the attesting witness must 
actually see the person sign. The first is the 
case of Abdul Karim v. Salimun (1). That 
case is, however, clearly distinguishable from 
the present, for, the learned Judge who 
decided that case ruled that where a person 
who executed a deed afterwards sdmitted to 
witnesses who were not present at the time 
when he signed the document that he had 
signed it, the witnesses to whom that admis- 
sion only was made could not be regarded as 
attesting witnesses within the meaning of 
section 59 ofthe Transfer of Property Act. In 
the present case, according to the evidence, 

„the witness was actually present in the room 

where the lady was when she signed the 
document, and it was not suggested that 
the attestation was made on the admission 
only made to him by the lady that she had 
signed it previously. 

The second case relied upon is the case of 
Sasi Bhushn Pal v. Chandan Feshkar (2). 
That case is, however, no authority on the 
point now before me, for what was held in 
that case was thatif a witness was present 
and saw a document executed, it was not 
essential for the purpose of attestation that 
that witness should himself sign his own 
name. 

In support of the view taken by thelearned 
District Judge the learned Vakil for the re- 
spondent has referred me to the case of Haren- 
druzarain Acharjs Ohowdhury v. Chandrakanta 
Lahiri (8), which certainly goes to support the 
view thata document executed in the manner 
in which the surpeshyt patta in the present case 
is proved to have been executed, is sufficiently 
attested for the purpose of section 59 of the 
Transfer of Property Act. The learned 
Judges in that case referred to two English 
cases, the facts of which certainly resemble 
very closely those of the present case, and 
that case supports the view which I take 
that the attestation is sufficient to comply 
with the provisions of section 59 of the Trans- 
fer of Property Act when a document ir sign- 
ed by a purdanashin lady in the presence 
of witnesses even thoughowing to there 

(1) 27 O. 190. 


(2) 40. L. J. 41; 88 O. 861, 
(8) 16 ©. 19, 
t 
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being a screen between them, the witnesses 
at the time of the signature are not able to 
see the lady, and especially when there is 
other evidence to prove that the person who 
was behind the purda and who signed was 
the lady whose signature was atfixed to the 
document. I may observe that Mr. Justice 
Ghose who was one of the Judges who 
decided the case of Abdul Karim v. Saltmun 
(1), was also one of the Judges who decided 
the case of Harendranarain Achari Ohowdhry 
v. Ohandrakanta Lahiri (3). In my opinion 
the attestation of the document was in 
this case sufficient to meet the provisions 
of section 59 of the Transfer of Property Act 
and I do not think that the cases on which 
the learned Vakil for the appellant relies 
are any authority for the opposite view. 

T therefore dismiss the appeal with costs. 

Babu Shorost Oharan Mitra, for the Ap- 
pellant. 

Babu Nalini Ranjan Ohatterji, for the Re- 
spondent. 

Judgment.—This isa Letters Patent 
appeal against a decision of Mr. Justice 
Brett, dated the 19th March 1907. 

From this judgment an appeal was pre- 
ferred under section 15 of the Letters Patent 
by the defendant. 

The point taken is that there was no 
sufficient attestation of a certain mortgage 
bond executed by a purdanashin lady. All” 
the Courts have found that the bond was a 
genuine one, duly executed and properly 
attested. But the pleader for the defendant 
No. 1, appellant, urges that the document 
was not properly attested, because there is 
no distinct evidence to show that the witnesses, 
although they were in the presence of the 
lady, saw her sign it. It is said that she was 
behind a purda. 

On the other hand, there is nothing to show 
that they did not see her sign it. They were 
clearly in the presence of the lady when she 
signed; and itis said that the attesting witnesses 
attested the document in her presence. ‘The 
purda may havebeenvery thinand they may 
have actually seen the lady signing the deed. 
There can be no question that the lady who 
signed was the person who executed the bond, 
because we have the evidence of the plaintiff 
on this point. He says the lady appeared 
before him and that he saw her hand over 
the money paid to her servant. 

We cannot possibly interfere at this 


stage with the concurrent findings of three 
Courts on a question of fact. 
The appeal is dismissed with costs. 
Appeal dismissed. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
REGULAR CIL Arrear No. 456 or 1907. 
August 12, 1909. 

Present :—Mr. Justice Stephen and 
Mr. Justice Chatterjee. 

ISRI PROSAD AND OTHERS —PLGAINTIEF8— 
ÅPPELLANTS 

ve sus . 
RAI GUNGA PROSAD SINGH BAHA- 
DUR AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Pardanashin lady—E reoution of document—Attest. 
ing witensees ou’sid’ parda—Transfer of Property Act 
(IF of 1882), 88. 68 (b), 73—Sile of mortgiged pio- 
perty for aries «f Government Revenus—Charge on 
surplus sale pruceeds—Suit for them—Znmitation Act 
(XF of 1877), ach. II, art. 182—Sub-mortgagee— Right 
to sue mortgagor of mortgago"—-Mortgugee—Appor- 
tionmen’ of debt—Los3 of mortgaged premises for moit- 
gager’s default, 

When a deed was executed by a pardanashin 
lady, the attesting witnesses were on one side of 
the parda and the lady on the other, and her 
son took the deed behind the parda and came back 
with it signed, and then the witnesses attested tho 
deed, and it was not suggested that the lady did 
not in fact sign the deed: 

Held, that the deed was properly attested nl- 
though the witnesses did not see the executant 
sign. 

Ta rmongal Narain Singh v. Ganaur Singh, 13 C W N. 
40,3 Ind Cas. 309, followed. 

Where a mortgaged property was sold for arronra 
of Government Revenue for no default of the 
mortgagee, and the surplus sale proceeds woro 
withdrawn by the mortgagor: Held, that the mort- 
gagee had a right to sue for the amonnt and tho 
period of limitation that applies to such a suit 
is 12 years from the date when tho surplus pro- 
ceeds were realised. 

Kumala Kant Sen v. Abul Bakat, 27 ©. 180 and 
Upendra Chandra Singh v. Mohri Lal Marwari, 31 O. 

45, followed 

A mortgagee taking an assignment of a debt 
by way of mortgage should be specially protect- 
ed against the obligation which would otherwise 
attach to him to get in the debt in due course, under 
penalty of being charged with the loss in caso any 
should arise through his default. 

A sub-mortgagee is entitled to sue the mortgagor 
of his mortgagor as wellas his own mortgagor ; and 
this is so whether a mortgaged debt or a ample debt 
is mortgaged 

Muthu Via v. Venkatachillam, 
followed. 

A mortgagee cannot claim to throw the entiro 
burden upon a portion of the mortgaged promises, 


20 M. 35, 
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because by reason of his own laches he has lost 
his remedy against the ramainder. 

Emam Als v. Batj Nath Ram Sahu, 3 C. L. J. 576 
(at p. 582) ; 10 0. W. N. 551 , 38 O. 618, followed. 


Appeal from the decree of the Additional 
Sub-Judge of Darbhanga, dated May 31, 1907. 

Babus Basanta Kumar Bose, Surendra 
Kriskna Dutt, Lakshmi Narain Singh and 
Moulvi Mohammad Habibullah, for the Ap- 
pellants. 

Babus Umakali Mukherjee and Shorasht 
Charan Mitra, for the Respondents. 

Judgment.—tiIn this case the appel- 
lant is the plaintiff in a mortgage suit 
in which the respondents are defendants being 
the sons of the purchaser of two of the 
mortgaged properties. They need not be 
distingnished from their father and have been 
referred to throughout this appeal as defend- 
aut No. 4. 

The suit was dismissed in the lower 
Court on the grounds that the attestation 
of the mortgage-deed has not been proved 
and that the mortgage was not“ true and 
bona fide.’ Both points have been urged be- 
fore us by the respondent. Whatever we 
may think of the first the second is that 
on which the respondent seeks to establish 
his claim in the first place. We will, there- 
fore, deal with it first. 

The bond was executed on the 28rd August 
1893 by Musammat Sharbat Koer as guardian 
of Balmakund Das. He was the son of Janki 
Das who died before 1883 when Musammat 
Sharbat Koer became guardian, and who carri- 
ed on some kind of banking or money-lending 
business. This seems to have failed and 
Balmakund at all events has now no re- 
sources of his own. When it failed does 
not appear but at the date of the execution 
of the bond it seems that the family must 
have been in some need. The respondent, t.e., 
defendant No. 4 had filed his suit on the 17th 
September 1892 against Balmakund and his 
co-sharers for Rs. 76,000 odd due on a mort- 
gage-deed, which shows that his mortgage 
security was not worth enforcing; and his 
connection with this suit is that after obtain- 
ing a money-decree in 1894 he brought two 
of the mortgaged properties to sale and pur- 
chased them himself. The deed being exe- 
cuted under these circumstances we will 
*.first consider whether it has been shown 
to be fraudulent. The ground for the alle- 
gation, that it was so,is that no consider- 
ation passed, which shows that it was exe- 


cuted merely to protect the property 
in dispute from the claims of other creditors 
and particularly we may suppose those of 
the respondent. The consideration alleged 
in the deed is two-fold, first a debt due 
to the mortgagee of Rs. 1,239-13-6 due 
on a hat-chitta, secondly an advance of Rs. 
1,760-2-6 made by the mortgagee to provide 
for the expenses of certain litigation. As 
to the first of these, the debt of Rs. 1,239, 
it is suggested that it had no exis- 
tence. We cannot accept this view, though 
the story told to prove it is by no means 
froo from suspicion. The story of how it 
arose is told by Musammat Sharbat in her 
petition to the Snub-Judge of Darbhanga for 
leave to execute the mortgage as a guardian. 
According to this one Aghar Ali had de- 
posited money with the Firm of Balmakund’s 
father, her husband, on the security of a 
hai-chitia. This passed to Ali Khan bis 
adopted son, and in his fuvour she executed 
a hat-chitta for $ra of ile sum on the 
separation of Balmakund from his co-sharers. 
On the 27th March 1893, this Ali Khan 
transferred to the plaintiffsand as shecould not 
raise the money when pressed she executed 
a new hot-chiita to them on the 27th March 
1898, and at the time of the mortgage the 
amount due on this was Rs.1,215-1-9. This 
is supported by a deed of gift dated the 
13th September 1887, by Aghar Khan to 
Ali Khan comprising among other things 
a hat-chitia for Ra. 2,500 by Balmakund’s 
father, and by a deed of sale dated the 
22nd March 1893 whereby Ali Jan trans- 
ferred a chttta from Musammat Sharbat for 
Rs. 1,250-1-9 to the plaintiffs together with 
another from the other co-sharers at only 
Rs. 14 less than their full value. The exist- 
ence of the original debton which Musammat 
Sharbat’s hat-chitia is based seems to be 
proved by Agha Khan’s deed of gift, and 
there seems to be no reason to doubt the 
genuineness of Ali Khan’s deed of sale to 
the plaintiffs though it is impossible to 
suppose that the consideration is cor- 
rectly stated. On the other hand none of 
the hat-chitta have been produced and only 
the lamest possible excuses have been given 
for their non-production. Also when Musammat 
Sharbat renewed the hat-chitta tothe plaintiffs 
any claim that could be made on it was 
statute-barred. These facts make the tran- 
sactions leading up to the last Aat-chitia 
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suspicious and we have no doubt that the 
true facts of the case have not been dis- 
closed, as after the collapse of the origin- 
al debtor-Firm the debt on the original 
hat-chitta must have been worth very little 
and yet it is throughout treated as being 
practically undiminished. Wecannot, however, 
treat the debt as extinguished, and at the 
lime of the mortgage it may have been of 
advantage to the mortgagor to have it put 
an end to; and as she was acting as guardian 
and with the leave of Coart we cannot 
enquire into the sufficiency of the con- 
sideration. - . : 

The advance of Rs.1,760 odd is said to have 
been made to Balmakund a few days after 
the registration of the mortgage. The 
litigation, in respect of which it was, 
was partly a suit against his uncle Janki Das 
of which we have no information at all; 
partly for a suit to be brought against the 
Andoi Indigo Concern for Bharna rent, which 
was eventually brought by Balmakund after 
he had attained his majority in 1898, when it 
was time-barred. 

These facts lead us again to suppose 
that the {rue facts of the case have not 
been disclosed. But they do not lead us to 
the conclusion that no consideration pass- 
ed; but rather to the conclusion that the 
consideration alleged in the deed was not 
the true one, but rather one put forward 
possibly to justify Musummat Sharbat in exe- 
cuting a mortgage which she ought not 
to have executed. This might give Balmaknund’s 
right to relief against Musammat Sharbat 
and possibly against the plaintiff, but cannot 
confer any such right on the respondent. 

We maost, accordingly, hold that it has, not 
been shown that no consideration passed, and 
we cannot hold the mortgage void. 

This leads us to the other point relied on 
by the respondent namely that the mortgage 
deed was not attested by two witnesses as 
required by section 59 of the Transfer of 
Property Act. The facts seems to be that 
the attesting witnesses were on one side of 
the pardah when the deed was executed 
and the executant on the other. Her son 
Balmakund seems to have taken the deed 
behind the pardah and to have come back 
with it signed. It has not been suggested 
that Musammat Sharbat did not in fact sign 
the deed. On these facts we cannot hold 
that the deed was not attested merely be- 


- his mother. 


cause the witnesses did not see the executant 
sign. The case seems very similar to that of the 
Harmongal Narain Singh v. Ganaur Singh 
(1), so far as the facts are disclosed in 
the judgment of Brett, J., except indeed 
that there was then specific evidence of a 
witness who saw the lady sign. Here there 
is none, but it is impossible to doubt 
that the attesting witnesses were satisfied by 
Balmakund that the deed was signed by 
On appeal the judgment of 
Brett, J., was upheld on the ground that 
there was no evidence that the attesting 
witnesses did not see the executant, but 
Brett J.’s judgment seems to have been 
passed on the assumption that they did not. 
Whatever may be the correct view to be 
taken of this decision we must hold that 
there was due attestation in this case. To 
hold otherwise would be to upset what we 
believe is a frequent practice in cases of 
the execution of deeds by pardanaxhin ladies 
and in many cases to make attestation of their 
signatures almost impossible. 

On these findings the question arises of 
what relief is the plaintiff entitled to. The 
mortgage affects four properties. Of these 
Nos. 1 and 2, were purchased by defendant 
No. 4 in execution of a money decree under 
section 90 of the Transfer of Property Act some 
time in 1899. Property No. 3 was sold for 
arrears of Government Revenue on the 24th, 
March 1899,and thesurplus sale proceeds were 
withdrawn by the mortgagor the defendant 
No. lon the 9th September 1899, Property 
No. 4 was the “right to the profit of the Bharna 
rent of mouzah Malikhpur, I’ergannah Sarsia, 
due by the Shahpur Andoi Indigo Concern 
Pergannah Sarisa from 1292 to 8 annas kiet of 
1300 F. amounting to Rs. 5,742-5-3 pies under 
Sudhbarna bonds dated 28th Jannary 1885 
and 25th July 1883 by Babu Bhup Narain 
Singh and others proprietors of the said 
mouzah,” It isnot denied that Nos. 1 and 2 
are liable to the mortgage-debt, if any 
exists as we have found it does, though 
it remains to be considered how far thoir 
liability extends. As to No.3 it has not 
been suggested that it was sold free of 
incumbrances; and it does not appear that 
the sale was due to the mortgagee’s default. 
It follows, therefore, that on the paymont 
of the proceeds the plaintiff had a charge 
on defendant No. Is share of them which 

(1) 18 0. W. N. 40; 8 Ind. Cas. 309, 
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amounted to Rs. 182-1 and had a right to sue 
for that amount both under section 68 (b) of 
the Transfer of Property Act and becanse the 
period for re-payment under the mortgage 
had expired. The general prayer inthe 
plaint covers a claim made in respect 
of the surplus sale proceeds, the period 
of limitation that applies to such a 
suit is 12 years from the date when the 
surplus proceeds were realised, Kamala Kant 
Sen v. Abul Barkat (2) and Upendra Ohanira 
Singh v. Mohri Lal Marwari (8), and defen- 
ant No. 1 is, therefore, liable in respect of 
the sum of Rs. 182 with the mortgage rate 
of interest ab 12 per cent. till the date of re- 
alization. 

As regards property No. 4, the Shahpur 
Andoi Concern was the debtor of Bhup Narain 
Singh and others who mortgaged the debt 
to defendant No. 1 who again, as we. have 
seen, mortgaged his rights as mortgagee 
to the plaintiff. The mortgage-deed of 
defendant No. 1 to the plaintiff contained 
provisions safe-gnarding the mortgagee’s 
right in case the mortgagor in any way 
realised the debt: but it did not contain 
any provision for what actually happened 
which was that the mortgagor sued for the 
debt after his claim was time-barred, and 
failed to recover anything; nor did it con- 
tain any express provision that the mort- 
egagor should bring a suit at all, though as 
money was advanced to provide for the 
expenses of such a suit, an undretaking to 
this effect may be implied. Under these 
cireumstances both defendant No. 1 as cre- 
ditor, and the plaintiff as mortgagee 
were entitled to sue the debtor on the 
original debt. This depends on the principle 
laid down by Dr. Ghose in his work on 
Mortgages at p. 324 in reliance on the de- 
cision in Muthu Vijia Raghunatha Rama- 
chandra Vacha Mahali Thurat v. Venkata- 
challam Ohetti (4), that a sub-mortgagee is 
entitled to sue the mortgagor of his mort- 
gagor as well as his mortgagor, for if 
this is so where a mortgaged debt is 
mortgaged much more must it be so where 
the mortgage is of a simple debt. 
The question then arises what result follows 
from the plaintiff's onfission to get in the 

# debt in question, and allowing it to become 

(2) 27 O, 180. 

2 810, 745. 

4) 20 M. 85. 


time-batred. The obligation on him to get 
it in is clearly expressed by Mr. Coate in 
“The Law of Mortgages” Chapter XIX, section 
I (ii) where it is pointed ont that a 
mortgagee taking an assignment of a debt 
by way of mortgage “should be specially 
protected against the obligation which 
whether by analogy to a mortgagee in posses- 
sion who is bound to account for what 
he might have received but for his own 
default, or to a creditor who, by giving 
time to the principal debtor, discharges 
the surety would otherwise attach to him 
to get in the debt in due course, under 
penalty of being charged with the loss in 
case any arise through his default. 

As the plaintiff entirely neglected this 
obligation he is, accordingly, chargeable with 
the loss that has occurred in his security. 
He cannot, of course, be liable, therefore, to 
defendant No. 1 who is more in defanlt 
than he ‘is; but must be held liable to 
other holders of the mortgagor’srights in the 
remainder of the mortgaged property, so 
far as the loss of the security is concern- 
ed They can, accordingly, call on him to 
make an apportionment; for “the mort- 
gagees cannot claim to throw the entie 
burden upon a portion of the mortgaged 
premises, because by reason of their own 
laches they have lost their remedy as against 
the remainder,” per Mookerjee, J., in Emam Ali 
v. Batj Nath Ram Sahu (5). The result is that 
following the rules laid down in section 82 of 
the Transfer of Property Act the four mort- 
gaged properties must be valued at the date of 
the mortgage, the value of No. 4 being 
taken as stated in the mortgage-deed, 
namely Rs. 5,742-5-3, and the principal of 
Rs. 3,000 being distributed on the four 
properties according to theirrespective values, 
properties Nos. 1 and % will be liable for 
the amount of principal charged on them 
with interest at the bond-rate until reali- 
zation. Defendant No. 1 will be liable for 
Rs. 188-1 his share of the sale proceeds 
of property No. 3, with interest from the 
date of his withdrawal of the same at 
the bond rate until realization. The portion 
of the debt chargeable on property No.4 
will be taken as discharged. The appeal is, 
accordingly, allowed, and the case is remanded 
to the lower Court in order that the ap- 
portionment may be made as provided 

(5) 3 O.L.J. 576 at p. 582; 10 C.W.N.651; 880 613, 
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-above, and that a decree may be passed 
as directed. Costs in both Courts in propor- 
tion to the result will be given to the 
parties. 

Appeal allowed and case remanded. 





(8. o. 9 O. L. J, 181; 13 0. W. N. 108) 
CALCUTTA. HIGH COURT. 
LETTERS Parent Crvin Appear No. 73 or 1907. 
Angust 26, 1908. 

Present :—Sir Robert Rampini, A. C. J. and 
Mr. Justice Doss. 
AMINUDDIN MUNSHI AND OTHERS— 
DEFENDANTS—- APPELLANTE 
versus 
ULFUTUNNISSA BIBI AND OTHERS— 
PLAINTIFFS —— RESPONDENTS. 

Bengal Tenancy Act (VIIL of 1885), sch. III, 
art. 8—Limitation—S8ut for possession by raiyat— 
Occupancy holding—Dispossession by auction-purchaser 
1n ewecuticn of rent decree. 

Where the landlord of an occupancy holding 
brought it to sale in execution of a rent decree 
against some of the heirs of the tatyat, and the 
auction-purchaser dispossessed the other heirs’ who 
brought a sut for recovery of possession; Held, 
that, although the dispossession took place at the 
instance of the auction-purchaser, he did so at the 
instigation of the landlord and by reason of his 
auction-purchase, for when the landlord sold the 
holding he impliedly undertook to recognise the 
purchaser ag his tenant and to make settlement 
with him; and that, therefore, the suit is governed 
by two years’ limitation under article 8, schedule III 
of the Bengal Tenancy Act. 

Appeal under section 15 of the Letters 
Patent from the decree of Brett, J. one of 
the Judges of the High Court, dated the 
25th April 1907 in Second Appeal No. 671 
of 1906. 

Moulvis Shamsul Huda and Nur-ud-din 
Ahmad, for the Appellants. 

Moulvi Sowgat Ali for Moulvi Seraj-ul-Islam, 
for the Respondents. 

Judgment.—This is a Letters Patent 
appeal from the decision of Mr. Justice Brett. 

The short point for decision is whether the 
suit is barred by limitation or not. The plain- 
tiffs are some of the heirs of an occupancy 
raiyat named Ramizeddi who died some time 
ago. The landlord sued the sons of Rami- 
zeddi for rent and obtaining a decree proceeded 
to sell the holding which was purchased by 
thecontesting defendant. The present plaintiffs 
who are the wife and daughter of Ramizeddi 
were not parties tothat suit. The purchaser 
at the sale in execution of thelandlord’s decree 
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dispossessed the plaintiffs, as they allege, and 
they now sue him to recover possession. The 
earned Judge of the Court below has held that 
the suit is not barred by limitation, inasmuch 
as the plaintiffs were dispossessed by the con- 
testing defendant, the new tenant inducted by 
the landlord after the sale in execution, and 
not by the landlord himself. The learned 
pleader who appears on behalf of the defend- 
ants-appellants, urges that this is not right, as 
although dispossession took place at thein- 
stance of the contesting defendant, he did so at 
the instigation of the landlord and by reason 
of his auction-purchase. 

We think that this plea must prevail. There 
are many rulings of this Conrt to the effect 
that where the landlord in collusion with the 
actual dispossessor grants him a settlement 
and the dispossessor takes possession of the land, 
the article of limitation applicable ig art. 3 of 
sch. IIT of the Bengal Tenancy Act. We are 
aware of rulings to the effect that where the 
settlement is made by the landlord after tho 
dispossession, then the period of limitation 
is not two years but twelve years. In this 
case dispossession was made by the landlord 
through the contesting defendant who acted 
in collusion in dispossesssing the plaintiffs. It 
is clear that when the landlord sold the hold- 
ing, he impliedly undertook to recognise 
the purchaser as his tenant and to make 
settlement with him. In pursuance of that 
implied offer the contesting defendant purchas- 
ed the land and took possession of the same 
and has now been recognised by the land- 
lord as his tenant. If there had been 
no such implied offer and agreement to 
recognise him as a tenant he would never have 
purchased the land. In these circum- 
stances, we think, that the landlord and the 
contesting defendant must be held to be 
acting in collusion in the act of dispossess- 
ing the plaintiffs and it is: not the new 
tenant who alone has dispossessed them. 
For this reason we think that the rule of 
limitation is two years’ limitation under 
article 3, scheddle III of the Bengal Ten- 
ancy Act. We must, accordingly, decree the 
appeal, seb aside the judgment ofthis Court 
and restore that of the Subordinate Judge 
which we, accordingly, do with costs. The 
appellant is entitled to costs of this hear- 
ing as well as of the heuring before Mr. Brett, 
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(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
REGULAR Orvis Arrear No. 354 or 1907. 
August 2, 1909. 

Present -—Mr. Justice Sharf-ud-din and 
Mr. Justice Richardson. 

INDRA NATH BANERJI—Dsrenvant 
No. l— APPBLLANT 
versus 
E.G. ROOKE——PLAINTIFF AND ANOTHER — 
Drrenpant No, Z— RESPONDENTS. 

Limitation Act (XV of 1877), schedule LU, article 95— 
Knowledge—Suapicion—Bribe—Secret ommussion— 
Effect of bribe on mind of recirver—Suit for rescission 
of lease—Estoppel—Fraud, cantract snduced by, vord- 
able only—Remedy by vesorssion, when obtarnable— 
Remedy by damages. 

Mere suspicion is not knowledge within the 
meaning of article 95 of schedule IT of the Limit- 
ation Act, 1877. : 

Payments in the nature of a bribe or secret com- 
mission are open to the gravest reprehension, and 
when a bribe has been given, it is immaterial to enquire 
what, if auy, effect the bribe had on the mind of 
its receiver. h 

Harrington y Victoria Graving Dock Company, L. R. 
3 Q B.D 549, Shipway v. Broadtcood, (1890) 1 Q. B. 
369, 68 L. J. Q B. 860; 80 L. T. 11, referred to. 

In a smt for rescission of a lease by the lessor 
on the ground that tho lesseo had bribed the lessor’s 
servant to bring about the transaction, it appeared 
that after the institution of the suit, the plaintiff 
had prosecuted an appeal and defended another on the 
footing that the lease was a valid one: 

Held, that the plaintiff’s action m the two appeals 
was only inadvertent, the snits having been instituted 
and the appeals preferred before the present suit 
was instituted, and that tho plaintiff was not thereby 
precluded from seeking to rescind the lease. 

A contract induced by fraudis only voidable and 
not youl; and the remedy by rescission is open only 
so long ns the parties can be restored to tho relative 
positions which they originally occupied. 

Urquhart v. Mucpherson, L R 3 App. Cas. 831, 
followed. f 

Where it is impossible to put the defendant back in 
his original position the plamtiff should ask for 
damages and not for rescission. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated July 24,1907. 

Dr. Rash Rehary Ghose, Babus D. N. Ohat- 
terji, Narendra Nath Set and Sailendra Nath 


Palit, for the Appellant. 
Babus Umakali Mukherji and Joy Gopal 
Ghosh, for the Respondents. 


Judgment. 


Richardson, J.—The plaintiff in this case 
has one-sixth share of a Darpatni comprising 
mouza Jote Janaki. The defendant No. 1 
Indra Nath Banerjee obtained from the 
owners of the remaining 5/6ths share of 
the darpatni a lease of that share as 
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se-puinidar. The lease is dated the 28th 
June 1898. On the 8rd June 1899, the 
defendant No. 1 instituted a suit for partition 
against the present plaintiff Mr. Rooke, which 
suit was terminated by a compromise and 
withdrawn on the 8th June 1899, each party 
paying his own costs. It appears that under 
the compromise Mr. Rooke agreed to give 


_the defendant No. 1 a mokarar: lease of the 


mineral rights in his shares of the darpatnt 
interest. That lease was duly drawn up, and 
it was executed and registered on the 21st 
September 1899. Mr. Rooke brings the 
present suit to set aside the lease 
on the ground of fraud, the fraud 
alleged being that sometime after the exe- 
cution of the lease, Babu Indra Nath 
Banerjee caused a sum of Rs. 500 to be paid 
to the defendant No. 2 Bejoy Gobind Chat- 
terjee asa bribe or secret commission, in 
respect of services rendered by the latter 
during the negotiations which led up to the 
compromise and the lease and in which he 
purported to act as Mr. Rooke’s servant or 
agent. 

Tt is admitted that the amount stated 
was in fact paid to the defendant No. 9 under 
the orders of the defendant No. 1 sometime 
between November 1899 and February 1900, 
but itis denied that the money was paid 
as a bribe or commission. An entry of pay- 
ment was mado in the accounts of the defend- 
ant No. Lunder date the 23rd August 1909. 
Mr. Rooke asserts and the statement may 
be accepted that the payment came to his 
knowledge on the 20th April and Ist May 
1906, owing to disclosures made on thbse 
dates in the course of the evidence given by 
certain witnesses in another suit. To con- 
clude this brief sketch of the facts, it may be 
stated that Mr. Rooke on the 18th August 
1904 instituted against the defendant No. 1 
a suit (No. 1462 of 1904) for arrears of 
royalty due under the lease of 1899. The 
Munsif’s judgment in Mr. Rooke’s favour 
was pronounced on the 27th January 1906, 
and the Subordinate Jndge’s judgment 
dismissing the appeal on the 2€th August1906, 
On the 27th June 1905 Mr. Rooke instituted 
another suit (No. 126 of 1905) against the 
defendant No. 1 on the allegation that the 
latter had dispossessed him of part of the 
Lakhtraj lands to which he was entitled under 
the lease of 1899. The Munsif’s judgment 
dismissing the suit was pronounced on the 
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31st January, the appeal by Mr. Rooke being 
dismissed by the Subordinate Judge on the 
6th August 1906, Mr. Rooke apparently 
contested both these suits on appeal relying 
on the lease of 1899, though the appeals 
came on for hearing after the date on which 
the present suit was instituted (the 4th May 
1906). 

I turn now to the terms of the lease of 
1899. The lease wasa permanent lease of 
the lessor’s under-ground rights in respect of 
the coalin his share of the darpatnt. No 
salami was paid but the defendant No. 1 
agreed to admit Mr. Rooke’s Lakhirag rights 
(about which there had been some dispute) 
in 99 bighas of land in mousa Jote Janaki 
comprised in the six plots described in the 
schedule. The plots adjoin one another and 
form, therefore, a compact block. The rate of 
royalty provided by the lease was 6 annas 
per ton for steam coal, the plaintiff being 
entitled to one anna per ton in respect 
of hig one-sixth share of the darpatni- 
subject to a minimum of Rs. 72 a year. 

The learned Subordinate Judge has given 
the plaintiff a decree setting aside the lease 
and directing the plaintiff to refund to the 
defendant No. 1 the amount of Rs. 108 
recovered by him in Suit No. 1462 of 1904 
on account of royalty under the lease aud 
prohibiting the plaintiff from executing his 
decree in that suit. From this decree, the 
- defendant No. 1 appeals. 

in the first place it is contended for the 
appellant that the plaintiff does not suffi- 
ciently set out in the plaint the fraud he 
alleges, or that the fraud found by the Sub- 
ordinate Judge isafraud ofsome different kind 
fromthe fraud allegedin the plaint. We think 
that there is no substance in this contention 
and that itis sufficiently refuted by a re- 
ference to paras. 13 and 14 of the plaint. 

It is next urged for the appellant that the 
suit is barred by limitation under article 95 
of the second schedule of the Limitation Act. 
Mr. Rooke admits that shortly after the exe- 
cution of the lease of the 31st September 1899, 
he had reason to suspect that the lease had 
been obtained by fraud buthesays in effect that 
he had no certain information on the subject 
on which he could act before the disclosures 
of April and May 1906. “We think that this 
is a good answer to the objection under con- 
sideration. Mr. Rooke had no substantial 
ground to go upon until he came to know of 
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the payment which had been made t» 
Bejoy, and until then it appears to us that 
the fraud alleged did not become known to 
Mr. Rooke within the meaning of article 95 
Mere suspicion is not knowledge. After the 
payment was disclosed there was no delay on 
Mr. Rooke’s part in bringing this suit. We 
are clearly of opinion that the suitis not 
barred by limitation. 

Then again, on the principal questions of 
fact involved, we think we must accept the 
conclusions arrived at by the learned Subord:- 
nate Judge. There is no doubt in our minds 
that during the negotiations which preceded 
the lease, the defendant No.2 Bejoy, was a 
servant or agent of the plaintiff, Mr. Rooke, 
and that it was Bejoy’s duty to do the best 
he could for Mr. Rooke, uninfluenced by any 
considerations of his own interest. The fact 
that it is admitted that the money was paid 
does not alter the character of the payment. 
Asked to explain why the money was paid thu 
defendant No. 1 himself said: “ I never pail 
any money to Bejoy to bring about the com- 
promise, but I directed payment of Rs. 500 
to Bejoy out of Jote Janaki funds as a present 
or reward call it daluly or call it anything, 
because Bejoy expected me to pay him some- 
thing, becanse Bejoy asked me if I would not 
show him some favour now that Iwas in a 
position to work my place.’ We have 
already stated that the positionof Bejoy 
appears to us to be clear. He is nota mere 
go between, he was the servant of the plain- 
tiff. The fact that the money was paid after 
the lease had been executed is immaterial if it 
was paid, as we think it was, in accordance 
with, or as the result of some previous 
arrangement or understanding between the 
appellant and Bejoy there being evidence 
on the record to show thatsuch an under- 
standing existed. There is the evidence, for 
instance, of Apurbanand Roy, a servant of tho 
appellant who said in Suit No. 267 of 1904 
in the Subordinate Judge’s Court. “I knew 
Bejoy Chatterjee. He was Mr. Rooke’s 
manager for all affairs. The meaning of 
which is that I heard he was his chief officer. 
Bejoy had conversation with Mr. Rooke 
about the settlement of his 2 annas 13 gun- 
das 1 cauri 1 krant share. Hesaid: “I can 
bring about the settlement if you can pay me 
dalali (brokerage). He did not tell the 
amount of the brokerage. He said he want 
do it unless brokerage was paid. I told this 
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to the plaintiff.” In his evidence in the 
present suit, Apurbanand makes the following 
statement: “I met Bejoy before the settle- 
ment by Mr. Rooke with Indra Babu and bad 
a talk with him about it. Bejoy said that he 
could settle the matter with Rooke if I (he) 
obtained something for his troubles. I inform- 
ed Indra Babu about Bejoy’s demand and he 
replied that that would be seen hereafter.” 

Indra Babu himself saya that he refused 
to accept Bejoy’s offer bat there is the 
evidence of his own servant that he left the 
matter open for future determination. 

The evidence of Umesh Chandra Mukherji 
witness for the plaintiff who was formerly 
a moharrir of defendant No. 1 in the days 
when he practised as pleader at Burdwan 
may also be referred to in connection with 
the relation of Bejoy to the plaintiff. 

On the evidence we see no reason at all to 
doubt that the payment in question had a 
corrupt taint and that the understanding 
express or tacit which existed in regard to it 
during the negotiations placed Bejoy in a 
position in which his personal interest con- 
fiicted with his duty to his employer. A 
bribe is nevertheless a bribe because its 
payment is postponed and the expectation of 
a bribe or reward from the appellant gave 
Bejoy a motive or incentive for acting contrary 
to his duty. 


Butthen itis said that the negotiations 
were not in fact affected by the payment or 
underatanding with regard to it. There is, 
however, good authority in support of the 
proposition that when a bribe has been given, 
it is immaterial to enquire what, if any, effect 
the bribe had on the mind of its receiver? 
I refer to the cases of Harrington v. Victoria 
Graving Dock Company (1), and Shipway v. 
Broadwood (2). The statuary rule laid down 
by these cases applies equally to the expecta- 
tion of a bribe. Inthe present case, there- 
fore, it is immaterial to consider what 
effect the expectation of this payment had 
onthe mind of Bejoy and whether he was 
influenced thereby to recommend to the 
plaintiff an arrangement with the appellant 
which he would not otherwise have recom- 
mended. There is, moreover, the further 
consideration that the money subsequently 
given to Bejoy, might, if there had been no 
understanding between him and the appellant 


(I) L.R.8Q.B.D. 549. 
(3) (1899) 1 Q.B. 869; 68 L. J. Q. B. 860; 80 LT. 11, 
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have been paid to the plaintiff as salami. 

Before leaving this part of thé case, I may 
add that it is idle for the appellantto say 
that payments of this kind are made everyday. 
When they are brought to light and come 
before a Court of Justice they must be treated 
as what they are, payments in the nature of 
a bribe or secret commission and open to the 
greatest reprehension. 

But when allthis has been said it still 
remains to consider whether the present suit. 
n suit for rescission is maintainable in the 
circumstances. 

It was argued on behalf of the appellant 
that Mr. Rooke, though he had instituted 
this suit, and thereby elected so far ns it lay 
in his powerto do so, to rescind the lease, 
nevertheless, by reason of the fact that he 
subsequently prosecuted one appeal and 
defended another on the footing that the 
lease was a valid and subsisting lease was 
precluded from seeking to rescind the lease. 
That contention appears to me to be difficult to 
support. Jam disposed to think that the 
determination to rescind was definitely made 
on the 4th May 1906, and that what was 
done subsequently in the suits previously 
instituted, would not affect that determination. 
For the appellant reference was made in 
this connection to the case of Clough v. The 
London and North-Western Ratlway Company. 
(3), an authority which, in my opinion, is not 
of much assistance to the appellant in the 
present circumstances. Itmight be suid here 
that the plaintiff’s action in the two appeals 
was merely inadvertent, the suits having been 
instituted and the appeals preferred before the 
present suit was instituted. It seems un- 
reasonable to suppose that what occurred. 
was sufficient to deprive the plaintiff of his 
right to proceed with a suit already instituted. 
It is unnecessary, however, to expressa definite 
opinion on the point because there appears 
to bea broader ground on which this suit 
should be dismissed. A contract induced by 
fraud is only voidable and the remedy by res- 
cission is open only so long as the parties 
can be restored to the relative positions 
which they originally occupied. Inthe case 
of Urquhart v. Macpherson (4), their Lordships 
of the Privy Council speak of “the ordinary 
principle that contracts which may be im- 


peached on the ground of fraudare not void 
(3) L BR. 7 Ex. 26 p. 35; 41 L. J. Ex 17; 26 L. T. 
708 ; 20 W. R. 189. 
(4) L. R. 3 App. Cas. 881. 
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but voidable only at the option of the party 
who is, or may be, injured by the fraud sub- 
ject to the condition that the other party, if 
the contract is disafirmed, can be remitted to 
his former state.” Other authorities will be 
found cited in the text books and reference 
may be made to Leake on Contracts, Edition 
1906 at page 258. In the present case, it is, 
in our opinion, impossible to restore the 
appellant to his original position. There is 
an alternative remedy to a party who has 
been induced by fraud to enter into a contract 
and that is to sue for damages and we think 
that is the remedy which the plaintiff (if he 
had been well-advised) should have asked 
for here. ' 

A glance at the lease and at what has been 
done under it will make the position clear. 
In the first place the lease does not stand 
altogether by itself. It isa part of the 
compromise under which the suit for parti- 
tion brought by the appellant was withdrawn. 
The withdrawal ofthe suit for partition by 
the appellant must be taken into consideration 
as being part of the whole arrangement 
between the parties. Then under the lease 
the plaintiff obtained an admission from the 
appellant of his title to the 99 btghas of 
Lakhtraj land mentioned above. He has 
been in possession of that land all this time. 
He has not, so faras we know, offered to 
surrender any ofthe rights which the lease 
gave him in respect of that land; and thirdly 
under the lease into the defendant No. 1 
has laid out large sums of money, Rs. 90,000 
we are toldon a Colliery and no suggestion is 
made how that expenditure orthe business 
of Colliery is to be dealt with if the lease is 
rescinded. 

Having regard to all the circumstances, 
we are clearly of opinion that it is impossible 
now to put the appellant back in his original 
position and that the plaintiff has miscon- 
ceived his remedy and should have asked for 
damages. We cannot award him damages 
because the claim for damages was not 
pressed in the lower Court and there is no 
claim of that kind before us. But even if we 
were in a position to consider the question on 
the evidence as it stands it is not shown that 
tho plaintiff sustained damage much in excess 
of sum of Rs. 500 paid to Bejoy. Itis clear 
that if that money had not found its way 
into Bejoy’s pocket, that or a larger amount 
might have been paid to the plaintiff by way 
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of salami for the lease. But in regard to the 
rates of royalty, it doesnot appear that they 
are below the rates prevalent in the neigh- 
bourhood. The evidence indeed tends rather 
to show the contrary. Nor is it shown that 
the amount of minimum royalty reserved is 
below the amount reserved in cases of this 
kind. It must be remembered that the 
coal had not been worked at the date of the 
lease. 

For the reasona indicated, we are of 
opinion that the decree of the Subordinate 
Judge must be set aside and the suit dis- 
missed. 

In the circumstances we make no order as 
to costs. 

Sharfaddin, J—I fully agree with the 
remarks of my learned brother and fully 
concur. 

> Appeal allowed, 





(s.c 90. L.J 149;18C W.N. 507; 5 M. L. T. 340.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision Rora No. 1164 A op 

i 1908. 
December 17, 1908. 
Present :—Mr. Justico Holmwood and 
Mr. Justice Ryves. 
SRI BHAGWAN SINGH—Accusep— 
PETITIONER 
versus 


EMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), s8. 233 
and 234—Juinder of charges—Offences committed within 
12 months—One trial. 


Offences committed by an accused person within 
twelve months againsta series of persons, not excecding 
three of a sunilar nature may be tried at one trial. 

Manu Miya v. Empress, 90, 871; 11 C. L. R. 53, 
Queen-Empres v. Juala Prasad ; 7 A.174, (F. B.) and 
Queen-Hmpress v. Dhondi, (1887) Ratanlal’s Un. Cr. 
cases, 831, followed. 

Nanda Kumar Sukar v. Emperor, 11 C. W. N. 1128; 
6 Or L. J. 821, distinguished. 

Criminal Rule obtained by the accused. 

Babu Manmatha Nath Mukerji, for the 
Petitioner. 

No one appeared on behalf of the Crown. 

Judgment.—tThis was a Rule issued 
upon the Deputy Commissioner of Palamow 
to show cause why the conviction of Sri 
Bhagwan Singh under section 384, Indian 
Penal Code, should not be set aside on tho 
ground that it could not be legally passed by 
reason of section 233 of the Code of Criminal 
Procedure. 

It appears that the accused was convicted 
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of two acts of extortion committed with- 
in a shorë period of each other against 
two different persons. Ib has always been 
the practice, so far as we are aware, in all 
the Courts of Bengal to try such offences up 
to the limit of three under section 234, 
Criminal Procedure Code, in one trial. But 
we have been confronted by the learned Vakil 
who appears in support of the Rule with a 
rulingin Queen Empress v. Mururi(1)and with 
a ruling, Nanda Kumar Strkar v, The 
Emperor (2). As regards the Allahabad 
case, it has been in effect dissented from both 
by this Court in Manu Miya v. The Empress 
(3), by the Allahabad Court in the Full 
Bench case of Queen Empress v. Juala Frasad 
(4) and by the Bombay Court in an unreport- 
ed case, Queen-E'mpress v. Dhondi(5), decided 
on the 80th June 1887. 

The wording of the law seems to be 
absolutely clear. There can be no reason 
why an offence committed by an accused 
person within twelve months against a series 
of persons not exceeding three of a similar 
nature should not be tried at one trial and that 
is what clearly distinguishes the recent case 


. of Nanda Kumar Strkarv. Emperor(2)to which 


we haye just referred from the present case. In 
that case there were three different complaints 
by three shop-keepers against a number of 
persons who joined in a riot over the sale of 
foreign goods and, it was alleged, looted their 
shops. Itis clear that the ratio dectdend: in 
that case was, as the Court pointed ont, that 
of the numerons persons engaged in the riot, 
some may have been employed in looting one 
shop and some may have been employed in 
looting another and, on the separate 
complaints of three different people, it is 
impossible that they could have a fair trial 
and the result of each be distinguished. It is, 
however, quite possible that had the case 
been taken up by the police, a single charge 
of rioting with the common object of looting 
shops might very well have been framed and 
tried and there is nothing in the decision 
against that. But there is one passage in the 
judgment which we confess we do not quite 
understand, which does not appear to have 
formed part of the ratto dectdendt in that case. 


(1) 4 A. 147. 
2 11 0. W. N. 1128; 6 Or. L, J. 821. 
3) 9 0, 871; 11 0. L. R. 52. 

p TA A 

6) (1887) Rat. Un. Or. 0, 831. 
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“The learned Vakil who has appeared in 
support of the conviction has relied on 
section 284 of the Code as supporting the 
procedure adopted by the Magistrate, but 
that section evidently refers to different acts 
done by the same individuals or same sets of 
individnals as against the same complainant 
or complainants so connected with each other 
that they may in law be taken to be one person.” 
Now, this appears to be contrary to the 
previous ruling of this Court which we have 
referred to and the case Manu Miya v. The 
Empress (3) was not before the Beneh 
when they made this remark. If it had 
been a matter which was necessary fer 
the decision of the case then before them, 
we should have felt it our duty to refer the 
matter to a Full Bench ; but we find that the 
reasons given for holding that there was a 
misjoinder in the case of Nanda Kumar 


Sirkar v. Emperor (2) are reasons 
with which we are wholly in agree- 
ment, with the exception of this one 


dictum which may be regarded as an obiter- 
because, otherwise, the case of Manu Miya 
v. The Empress (3) would have been referred 
to a Full Bench by the learned Judges. It is 
true that the decision in Manu Miya v. The 
Empress (8) was passed under Act X of 
1872, bub the wording of section 453 
and section 234 as regards offences 
of the same kind are exactly the same 
in both Acts and the only difference isin the 
definition of offences of the same- kind, the 
Code of 1872 having included alternative 
charges up to any number which have now 
been excluded by the more rigid wording of 
section 234. That is the reason why four 
charges wereallowedin the case of Manu Miya 
The Empress(3)two of house-breaking and two 
of theft fromthe same houses. That, under 
the present Code, would be irregular, Dut 
that is not the question. The question before 
us is whether the two charges of house: 
breaking could be tried together and for that, 
the decision is still fully binding on us. 
This view being supported by the views taken 
by the Allahabad and Bombay Courts, we 
discharge the Rule. 
iule discharged. 
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(s. 0. 19 M. L. J. 228 ; 4 M. L T. 854.) 
MADRAS HIGH COURT. 
Frast Civit APPRAL No. 44 or 1905. 
October 13, 1908. 
Present —Mr. Justice Sankaran Nair 
and Mr. Justice Pinhey. 
S. A. SUBRAHMANIA AIYAR AND OTHERS 
DEFENDANTS—ÅPPELLANTS 
COTEUSE 
SAVITRI AMMAL—-PLAINTIFF AND OTHERS 
—-DERENDANTA—RESPONDENTS. 


Registration Act ({II of 1877), ss. 17,49—Deed 
effecting division of right does not require registration 
—Admissibility of unregistered partition-deed to 
prove division of right or status of membersa—Decree 
-on admission, where deed madmassible— Hindu Lato 
—Partition—Division of right effected—-Widow’s right 
to claim partition. 

Per Sankaran Nair, J, 

A deed of division of right between the members 
of a Hindu family does not, by itself, operate to 
create interest vested or contingent in immovable 
property, and does not, therefore, require registra- 
tion. | 

An unregistered partition-deed is admissible to 
-prove the division of mght or the status of mem- 
bers, though it cannot be received as evidence of 
a transiction affecting immovable property. 

Where there is a division of right, though 
not of all the properties, a co-parcener’s widow is 
entitled to claim a divimon of the properties left 
undivided at his death. 

Per Pinhey, J. 

An unregistered deed of partition cannot affect 
any 1mmovable property comprised therein or be 

. received as evidence of any transaction affecting such 
property. 

The admissions of the defendants do not make 
the document admissible as evidence in so far as 
the immovable property is concerned, nor can 
secondary evidence be given of its contents. But 
a decree may be given in respect of so much of 
the immovable property mentioned in the plaint 
as the defendants admit in their written statement 
‘that the plaintiff was entitled to. 

Ohedambaram Chetty v. Karunalya 
Taver, 8 M. H. O: R. 342, relied upon. 

Appeal from the decree of the Additional 
Sub-Judge of Tanjore, in O. S. No. 31 of 

1904. 

Messrs. V. Krishnasami Atyar and FV. O. 
Seshachariar, for the Appellants. 

The Advocate-General, (Mr. P. S. Siva- 
swami Aiyar), for the Respondents. 

Judgment. 

Sankaraa Nair, J —The original plaintiff in 
the suit, Aiyasami Iyer sued his brothers the 
Ist and 2nd defendants, the 3rd defendant, 
adopted son of the deceased brother and 
certain others for partition. He died in the 
course of the suit and his widow claiming 
to prosecute the suit as his representative 
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has been made the 2nd plaintiff. The im- 
portant question for decision is whether 
Aiyasami was divided from the other mem- 
bers of the family. If undivided his in- 
terest will lapse to the defendants by survi- 
vorship as he left no son. 

In an agreement between the plaintiff and 
his co-parceners dated the 5th Septembor 
1901 reciting that owing to disagreement they 
“ haye become separated from this date 
Aiyasami Iyer one of us being alone the 
other three being together,” they made 
certain arrangements with the family pro- 
perty. To their mother and sister, the 4th 
and 5th defendants in the present suit, they 
allotted certain properties in schedules D and 
E attached to Exs. A. and B. They set apart 
the properties in schedule C for charity. 
The properties in A schedule are assigned 
to defendants Nos. 1, 2 and 3 and in 
B schedule to the plaintiff, and it was agreed 
that the rest of the properties were to 
be divided in three months in equal shares 
among them. On the llth January 1902 
there was a division of the debts due to the 
family and in adjustment of their claims the 
plaintiff executed a pro-note for Rs. 5,000-0-0 
to the other co-parceners and obtained 
from the debtors renewals of the bonds in 
his own name. He undertook to pay his 
share of the debts due by the family and 
executed bonds to the creditors. On the 
20th April 1902 some bonds not divided on 
the 5th September 1901 were divided among 
the co-parceners. Krists were separately paid. 
The 2nd defendant ina statement before an 
Income Tax Officer (Ex. M) pointed out that 
the plaintiff should pay his own asso:sment, 
“our status having become a dividsd one ” 
andin May 1902 Aiyasami Iyer brought 
the present suit setting out the division 
of the 5th September 1901, the subsequent 
apportionments and possession thereunder and 
claimed partition of the family properties 
not yet divided and also of the properties 
in schedules D and E of Exs. A and B allotted 
to the mother andsister on the ground that 
his consent thereto was obtained by fraud. 
In their written statement the defendants 
insisted on the agreement dated the 5th 
September 1901 being carried out, if at 
all, in its entirety, admitted the subsequent: 
divisions and stated that they had no 
objection to the plaintiff’s title to certain 
manja lands, which they said had been put in 
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plaintiff's possession according to the agree- 
ment, being declared. 

On these facts the only possible con- 
clusion is that Aiyasami was a divided 
member of the family. There was a divi- 
sion of right though not of allthe properties 
and his widow is entitled to claim a 
division ofthe properties left undivided at 
his death. 

In appeal it is argued before us that the 
suit is based on Ex. A the agreement 
of the 5th September 1901 and itis not, 
therefore, open to the 2nd plaintiff to rely 
upon the subsequent conduct of the parties 
to prove any division, that Ex. A is inad- 
missible in evidence for want of registra- 
tion, and the suit, therefore, must now be 
dismissed. 

With reference to thefirst contention the 
learned Pleader for the appellants rightly 
conceded that on the death of the original 
plaintiff it was open to his widow to rely 
upon not only Ex. A but also the sub- 
sequent conduct of the parties to show that 
her husband was a divided member for the 
purpose of being allowed to prosecute the suit. 
In the affidavit filed in support of her 
claim, all the above facts with some others 
in addition are recited. The 44th issue is 
raised to try that question, and if, on the 
facts set out by her in support of her claim, 
it appears that the plaintiff Aiyasawmy Iyer 
was a divided member of the family and 
the 44th issue is found in her favour, that 
decision is clearly binding on the parties and 
it is not open to the defendants to claim 
a retrial of the question for other purposes. 
Nor is it clear that the suit is based on 
Ex. A only. The document itself-is not 
referred to in the plaint. All the facts 
are set out in the plaint and if a plaintiff is 
entitled to relief on the facts alleged in 
support of his claim, he is entitled to it. 
The plaintiff in effect asserted that he 
was a divided member and claim parti- 
tion of the lands not already divided. 

Even excluding Ex. A the evidence as 
pointed ont by the Subordinate Judge can 
lead only to one conclusion. The division 
of the properties movable and immovable 
and the execution of the bonds by the 
plaintiff cannot be explained away, as sug- 
gested, on the ground that it proves a 
division of only those properties and do 
not necessarily suggest a division of right. 
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The admission of the 2nd defendant, a 
High Court Vakil, that the plaintiff is 
divided in status in Ex. M already referred to, 
places the matter beyond any doubt, and 
the division of the properties etc. must, 
therefore, be referred to the divided status 
of the family. In this view it becomes 
perhaps unnecessary to decide the question 
of registration, 

So far as the division of the immovable 
properties in Ex. A is concerned, the docu- 
ment undoubtedly requires registration to 
be admitted in evidence of any transaction 
affecting such immovable properties. They 
create and declare interests in such property. 
But the question is whether such an instru- 
ment requires registration when it does not 
divide the immovable properties or is not 
produced in proof of such division and 
only declares a division of right, or, is only 
produced to prove it. It is, no doubt, the policy 
of the legislature that all documents affect- 
ing immovable property shoald be register- 
ed. Buta deed of division of right by itself 
does not operate to create interest vested 
or contingent in immovable property. It 
was contended by the Hon'ble Mr. V. Krish- 
nasami Iyer that such partition has the 
effect of converting the joint tenancy of an 
undivided family into a tenancy-in-common 
of the members of that undivided family, 
and as it thus effects an alteration in the 
estate any document which effects only a 
division of right without dividing the pro- 
perties requires registration. This may be 
so if the document itself operates to convert 
a joint tenancy into a tenancy-in-common 
but, it is not theinstrument that makes the 
alteration, when by virtue of the document 
the members become divided in interest, then 
the rule of Hindu Law converts their re- 
lation into one similar to a tenancy-in-com- 
mon. An alteration in the mutual relation 
of the members of a Hindu family may 
be effected without any change in the nature 
of the estate in the family property as 
there is nothing, in my opinion, to prevent 
the parties from agreeing to continue to 
hold the property as joint tenants. The 
alteration in the nature of the estate is not 
the offspring of any contract but itis an 
incident attached by Hindu Law to the divided 
status of the members ofa Hindu family. The 
policy of the registration law does not require 
registration, 


WA 
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So far as intending purchasers are con- 
cerned it makes little difference in the in- 
vestigation of title whether the properties 
are held by a Hindu family as joint tenants or 
astenants-in-common. Ex. A, therefore, in my 
opinion, is inadmissible in evidence to prove 
the transaction in so far as it affects the im- 
movable properties divided among the parties 


but it is admissible to prove that the co-, 


parceners therein referred "to have become 
divided members, 

The finding of the. Subordinate Judge that 
Aiyasami Iyer, was at the time, of his death 
divided from the other, members, of his family 
must, therefore, be accepted, ; . His widow, the 
Ist respondent before us, is, therefore, entitled 
to recover his share. 

It is next contended that the Subordinate 
Judge having found that there is only 
one set of law reports was wrong in valu- 
ing them at Rs. 250. This appears to be 
a mistake. It will, accordingly, be reduced to 
Rs. 125. 

It is unnecessary to refer to arguments ad- 
dressed to usinsupportofthe objections taken to 
the findings of the Subordinate Judge on the 
igsnes'relating to other items of property. 
The evidence has been fully discussed by him 
in his judgment and 1 agree with his con- 
clusions for the reasons he has given. 

The decree will be modified as to the value 
of the law books, in other respects the appeal 
is dismissed. The appellants will pay the 
Ist respondent her costs. The memorandum 
of objections also is dismissed with costs. 

My learned colleague differs with reference 
to items Nos. 34 to 37 of schedule II Part II 
of the plaint. There will, however, be the 
final decree even as to those items under 
section 575, C. P. C. 

Pinhey, J — There can, I think, be no doubt 
that Ex. A is an ‘instrument of partition’ as 
defined in section 2 clause 15 of the Indian 
Stamp Act. The pleadings in the suit show 
that both sides were conscious of the fact. 
The plaint is entirely based upon this agree- 
ment though it carefully avoids mentioning 
any document and refers only to this “ agree- 
ment of 5th September 1901” without 
alleging that it was reduced to writing. So 
also ths written statement which, instead of 
referring to Hx. A itself, refers to the copy 
of ibthat was filed as a razinamah, in O. S. 
No. 175 of 1901 on the file of the District 
Munsif of Tiruvalur—Vide Hx, B, The 
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document was only stamped as an agreement 
with an eight anna stamp, hence no donbt 
the neglect to register it: Under section 49 of 
the Registration Act it cannot affect any im- 
movable property comprised therein or bo 
received as evidence of any transaction affect- 
ing such property. It has been impounded 
by the Subordinate Judge. But it is admissi- 
ble to prove the fact ofa partition having 
been effected and the second or supplemental 
plaintiff is entitled to rely on it in support 
of her right to continue the action brought 
by her husband. 

< It is also admissible to prove the arrange- 
ment come to regarding the movables—Vide 
Tandawaraya Mudah v. Valli Ammal (1). 

The admissions the defendants do not 
make the document admissible as evidence in 
so far as the immovable property is concern- 
ed, nor secondray evidence be given of its 
contents, but on the authority of Chidam- 
baram Ohetly v. Karunalyavalangapuly 
Taver (2), æ decree may be given in 
respect, of somuch of the immovable pro- 
perty mentioned in the plaint as the defend- 
ants , admit in their written statement that 
the 1stplaintiff was entitled to, asto this extent 
the production ‘of the document in Court is 
not necessary. As the defendants really rely 
on the same document they practically admit 
the whole claim as regards immovables. 
Apart from Ex. A there is ample evidence of 
the fact of partition on the 5th September 
1901. The evidence is set forth in detail in 
paragraphs 7 and 11 of the judgment of the 
lower Court and I hold on issue No. 44 that 
the 2nd plaintiff is entitled to prosecute tho 
suit. 

In appeal the following items of pro- 
perty were disputed in Plaint Schedule IT 
Part I :— 

Item No. 124 in List V ‘Law Books’ the 
plaintiff alleged there were two sets worth 
Rs. 250. One set alone was found. The 
Judge should have awarded to the second 
plaintiff one-fourth of Rs. 125 not one-fourth 
of Ra. 250. 

Item No. 194 List V:—This relates to a 
sum of Rs. 3,090 paid by Vaithinarayana 
Iyer a debtor of the family on the 28th 
September 1901 three weeks after partition. 
The plaintiff claims one-fourth of this sum 
as the Ist defendant collected it. The lat 


(1) e 1 M. H. C. R. 398. 
(2) (1857) 8 M. H. O R, 342, 
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defendant raises two objections. First that it 
went to meet the marriage expenses of his son 
-—a family charge. The Subordinate Judge 
considers this a preposterous story and we 
agree with him. A marriageable son is @ 
valuable: asset, not the reverse. Moreover, 
this objection was taken in the first instance. 
The second objection is that the balance due 
by the debtor was distributed in January 1902 
and this sum must be decreed to have been 
then wiped out—Vide Exs. C, C5, C6 and 
C8. But thedistribution of thedebts in January 
1902 wasa partition of debts due by strangers 
to the family and not of debts due by the 
members of the family inter se. I hold that 
the decision ofthe Subordinate Judge” was 
correct. “9 

. Ag regards items Nos. 201, 202, 247 and 
248, I think the decision of the Subordinate 
Judge was right and consider it unnecessary 
to re-state the reasons given by him. 

As regards items Nos. 1 and 10 of Plaint 
Schedule IT Part IT :— 

The only question is whether the houses 
alone or their compounds also are excluded 
from the defendant's share. We cannot refer 
to Ex. H. There is nothing, therefore, to 
exclude the plaintiff’s claim to the suit and to 
confine it to the building as contended by 
the appellants on the strength of Ex. A. The 
palintiff’s right to a half share in-items Nos. 
38 to 80 of Plaint Schedule IT Part II is ad- 
mitted in para. 11 of the written statement. 
As regards items Nos. 84 to 37 they also ad- 
mit the plaintiff’s right to a quarter share, the 
other quarter share claimed by the plaintiff 
and not admitted in paragraph 10 of the 
written statement cannot be allowed. 

The last, items are Nos. 3 to 40 in List I 
of the debts ; jewels not brought into hotch- 
pot by the plaintiff. Ex. I contains only 29 
items. The lst defendant’s evidence is un- 
corroborated. T accept the finding of the 
Subordinate Judge for the reasons he 
gives. 

The 2nd plaintiff has filed a memorandum 
of objections. As stated by the Subordinate 
Judge the existence of the paddy, item No. 197 
of Plaint Schedule Il Part Ion the 5th Sep- 
tember 1901 is not proved. It is now admitted 
that none of the utensils were found in house 
No. 63 marked 8. A. The memorandum of 
objections is dismissed with costa. 

The decree of the lower Court will be 

modified as to the value of the law books item 


No. 124 and with reference to items Nos: 84 
to 37 of Plaint Schedule No. 11 (ID. 

In other respects the appeal is dismissed. 
The appellants will pay the lst respondent’s 
costs. 

Decree modified. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
MISOBLLANEOUS Orv APPBALS Nos. 118, 146, 
147 AND 273 or 1908. 
August 11, 1909. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
JAGAT TARINI DASI AND ON HER DEATH 
HER HEIRS AND LEGAL REPRESENTATIVES 
MANMATHA NATH MITTER AND OTHERS 
—APPELLANTS 
versus 


Pandit RAKHAL CHANDRA TEWARY 


AND OTHERS—RRSPONDENTS. 

Civil Procedure Code (Act V ot 1908), O. XXII, r. 12 
Order in executton—Appeal—Deuth of appellant—His 
legal representatives may prosecute appeal—Cwil 
Procedure Code (Act XIV of 1882), se. 282, 872—~ 
Assignee of decree may proceed wuih application for 
ewecution instituted by his assignor—Limitation Act 
(XY of 1877), 5. 22—Only applicable to susts—Bengal 
Tenancy Act (VIII of 1885), 4, 148 (h)—Assignment 
of decree—Execution may proceed at instance of recorded 
derree-holder. 

Rule 12 of Order XXII of the Civil Procedure 
Code does not indicate that upon the death of an 
execution-oreditor or of a judgment-debtor the pro- 
ceedings in execution lapse. Therefore, upon the death 
of the appellant, in an appeal against an order made in 
the course -of execution proceedings, her legal re- 
presentatives are entitled to prosecute the appeal. 

Section 282 of the O:vil Procedure Code, 1882, 
does not require the assignee of a decree to pre- 
sent a fresh application for execution. It is com- 
petent to him to ask for leave to proceed with 
the execution previously mitiated by his transferor 
and actually pending at the time. 

Jogendra Chandia Roy v. Shyam Das, (1909), 1 
Ind. Oas. 168; 86 O. 643;9 0. L. J. 271, referred to. 

Section 22 of the Limitation Act, 1877, and sec. 
tion 872 of the Civil Procedure Code, 1882, apply 
only to suits and do not govern execution pro- 
ceedings, 

Abdul Rahman v. Amir Ali, 840, 612; 6 C. L. J. 
486; 11 O.W.N. 521; 2 M.L.T. 812, referred to. 

A darpatnidar obtained a decree for rent against 
a tenant, and applied for execution thereof. Mean- 
while the cemindar purchased the patni in execu- 
tion of a decree for arrears of paint rent, and 
served a notice upon the darpatmidar under section 
167 of the Bengal Tenancy Act and annulled his 
encumbrance. Subsequently the darpaixwar sold to 
the semindar the decree, he got against the ten- 
ant, and authorised the semimdar to carry on the 
execution proceedings pending at the time. The 
semindar then applied to the Court for leave to 
proceed with the execution ; f 
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Held, that the interest of the darpatmdar has 
become and is vested in the zemindar who is en- 
titled to apply for the execution of the decree 
and section 148 (h) of the Bengal Tenancy Act 
does not stand in his way. 

Dwarka Nath Sen v. Peai Mohan Sen, 1 C. W. N. 
694, distinguished. 

Held, further, that section 148 (h) of the Bengal 
Tenancy Act does not debar the semindar from exe- 
outing the assigned decreeas a decreo for rent. 

Dinonath Dey v, Golap Mohini Dasi,1 O. W. N. 
183, distinguished. 

There 18 a conflict of judicial opinion upon the 
question of the true effect of section 148 (h) of 
the Bengal Tenancy Act. 

Manurattan Nah v. Hari Nath Das, 1 ©. L.J. 
500, referred to. ` 

The mere fact that a decree-holder has assigned 
lus rights is no reason why execution should not 
proceed at his instance, for the Court is bound 
to allow execution at the instance of tle .ecorded 
decree-holder unless intimation has been given for 
tho admission of another person who obtains leave 
to carry on execution as an assignes. 

Ahettur Mohun v. Ishur Churder Burma, 11 W. R. 
271 and Jasoda Deye Chuttodpidya v. Kirtsbash Das, 
18 O 639, followed. 

Appeals from the orders of the District 
Judge of 2-4-Pergannahs, dated January 2, 1908, 
affirming thoseof the Third Munsif of Diamond 
Harbour, dated August S, 1907. 

Dr. Rash Behary Ghose, Babus Mohendra 
Nath Roy, Surendra Nath Guha and Susil 
Madhub Mallik, for the Appellants. 


The Respondent in person. 


Judgment. 
APPBAL No. 118. 


The substantial question of law raised 
in this appeal is, whether it is compe- 
tent to the appellants, who are represen- 
tatives of an assignee of a decree for 
rent, to carry on proceedings in execution of 
the decree initiated by the original decree- 
holder. It appears that one Nobin Chandra 
Ghose held under Jagat Tarini Dasi a putni 
which had been created on the 3rd May 1874. 
On the 28th May 1895 Nobin Chandra 
created a durputnt in favour of Kishori Lal 
Ghose. The latter obtained a decree for 
rent against the respondents on the 26th 
January 1903 and applied for execution 
thereof on the 26th January 1906. Mean- 
while the puinidar had defaulted to pay rent 
to the zemindar who sued him, obtained a 
decree and in proceedings in execution there- 
of purchased the puint on the 15th August 
1906. Subsequently on the 23rd December 
1906 the semindar, Jagat Tarini Dasi, the 
auction-purchaser of the putni, served a notice 


“made a party-defendant. 


upon the durpatnidar under section 167 of 
the Bengal Tenancy Act and annulled lns 
encumbrance on the 28rd January 1907. 
Kishori Lal executeta conveyance in favour vf 
Jagat Tarini in respect of all arrears of rent 
realisable from the tenants as also of all 
decrees for rent obtained against them. The 
conveyance further authorised the purchaser 
to carry on all execution proceedings pending 
at the time and the transferor also covenante:t 
that he would join in all applications for 
execution and if necessary, consent to be 
On the 4th Febru- 
ary 1907 Jagat Tarini applied to the Court 
of first instance where the execution pto- 
ceedings instituted by Kishori Lal were still 
pending, for leave to proceed with execution. 
The judgment-debtors raised various objec- 
tions to which effect was given by the Court. 
An appeal was then preferred to the District 
Judge who affirmed the order of dismissal of 
the application for execution. Jagat Tarini 
thereupon preferred the present appeal, and 
upon her death during the pendency of the 
appeal, her legal representatives, now appel- 
lants before this Court, were brought on the 
record. 

On behalf of the respondents, a preliminary 
objection has been taken to the hearing of 
the appeal on the ground that as the appeal 
is directed agdinst an order made in the 
course of execution proceedings, upon the 
death of the appellant, her legal representa- 
tives, are not entitled to prosecute the appeal, 
and in support of this proposition, reliance 
has been placed upon Order 22, Rule 12 of 
the Code of 1908. This preliminary objec- 
tion is of a somewhat novel character and 
would not be worthy of serious consideration 
but for the insistence with which it has been 
pressed. The Rule to which reference is 
made provides that nothing in Rules 3, 4 and 
8 of Order 22 shall apply to proceedings in 
execution of a decree or order. It has been 
seriously contended that this indicates that 
upon the death of an applicant for execution 
of decree, his legal representatives are not 
entitled to carry on the proceedings, and 
that their only remedy is to initiate a fresh 
proceeding, though in the latter event they 
may be successfully met by & plea of limit- 
ation on the part of the judgment-debtors. In 
our opinion, the Rule does not lend the 
remotest support to the contention of the 
respondent Rules38, 4 and 5of Order 22 
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“ proyide for the procedure to be followed in 


case of death of one of several plaintiffs or of 


: the sole plaintiff or of one of several defend- 
.ants or of the sole defendant during the 


_ pendency of a suit. 


Rule 12 then provides 
that this procedure shall not apply to pro- 
ceedings in execution of a decree or order. 
It is dificult to appreciate how from this the 


‘inference can be legitimately drawn that 
_ Rule 12 indicates that upon the death of an 


. the proceedings lapse. 


execution-creditor or of a judgment-debtor 
Rule 12 in substance 


. gives legislative sanction to the fairly well- 


` settled doctrine under the old Code that the 


provisions of the Chapter relating to substitu- 


‘tion upon the death, marriage or insolvency 


„of parties, do not apply to proceedings in 


.execution between the decree-holder and the 


judgment-debtor. To take one illustration, 
under the Code of 1882, it had been ruled in 


‘the cases of Gulabdas v. Lakshman Narhar (1), 


Hirachand Hartkisandasy. Kasturchand Kandas 
(2), O. W. Stowell v. Ajudhia Nath (3) and 
Abtdunnissa Khatoon v. Amtrunnissa Khatoon 
(4), that neither section 102 of Act VIII of 
1859 nor section 335 of Act XIV of 1882 
was applicable to proceedings in execution of 


-decrees. In the first of the cases, it was 


expressly ‘ruled that provision of the Limit- 
ation Act which governs an application by a 
person claiming to be. the legal representa- 
tive of a deceased plaintiff in a suit, does not 
apply to the representatives of a deceased 
judgment-creditor claiming permission to 
continue execution proceedings commenced 
by him, because the, Code does not provide 
that an application ; dor execution shall like 
suits abate by the death of the judgment- 
creditor. ; There was some difference of 
judicial opinion, however, on th ‘subject in 
the case of Dulari v. Mohan Singh (5), and 
this controversy has now been set at rest by 
the legislature by Order 22, Rule 12 of the 
new Oode. We must consequently hold that 
upon the death of the appellant during the 
pendency, of the appeal, it was open to her 
legal representatives, to apply for leave to 
prosecute the appeal,and that the order in 
their favour in this behalf was rightly made. 
The preliminary objection must, therefore, be 
overruled. 

(1) 3B 221, 77 

(2) 18 B. 224. ` re 

(8) 6 A. 255. ’ 


+ (4) 2 0; 327 3.4 I. A. 66; 20 W. R. 805. 


(5) 3 A. 759. 


“In support of tho appeal, three gúounds 
have been urged against the decision of the 
learned District Judge, namely, first, that it 
was not necessary for the assignee to make 
a fresh application for execution under section 
232 of the Code of 1882, secondly, that the 
application which was actually made by the 
assignee was not barred by limitation 
under section 22 of the Limitation Act, 
and thirdly, that notwithstanding the pro- 
visions of section 148 (hk) of the Bengal 
Tenancy Act, the assignee is entitled to 
execute the decree for rent under that Act. 
With reference to ‘the first point taken on 
behalf of the appellant, it 18 necessary to 
mention that the'léarned District judge has 
held that when decree has been transferred 
by assignment in writing or by operation of 
law, from thedecree-holder to another person, 
the transferee is bound under section 232 to 
present a fresh application for execution and 
that it is not competent to him to ask for 
leaveto proceed with the execution previously 
initiated by the transferor and actually 
pending at the time. In pur opinion this view 
cannot be supported. As pointed out by 


‘this Court in the case of Jogendra Ohandra 


Roy v. Shyam Das(6),there is no provision in 
the Code which renders necessary to actual 
substitution of the name of an assignee or legal 
representative for the validity of the pro- 
ceedings in execution, all that section 232 
provides is that the assignee should apply 
for execution of the decree and that his 
name should be brought on the record. 
This position is amply supported by the cases 


‘of Syud Nadir Hossein v. Baboo Pearoo Thoril- 


darines (7), Balkishoon v. Mahommed Tazim 
Allee (8), Shamapuddo Dutt v. Nobin 
Ohunder Bose (9), and Javermal: Hirachand 
v. Umaje Bayabati (10). What, therefore, 
the assignee of the decree has to do 
is to apply for leave tò the Court to 
execute the decree or to carry on the 
execution then pending at the instance of the 
assignor. This is also the practice which is 
followed in England under Order 42 Rule 23 
of the Rules of the Supreme Court. We must 
consequently hold that it was competent to 
Jagat Tarini to apply to the execution Court 

a (1909) 1 Ind. Oas. 168; 360. 643 ;'9 C. L. J. 


Prin 19 W. R. 255 ; 14B. L. R. 425 (Noto). 
(8) 4.4. H, 0. R. 90 

(9) 15 W. R. 288. 

(10) 9 B. 179. 
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as she did, on the 4th February 1907 for 
leave to carry on the execution proceeding 
which had been commenced by Kishori Lal on 
the 26th January 1906. The first ground 
taken on behalf of the appellant must, there- 
fore, prevail. 

As regards thesecond point urged on behalf 
of the appellant, we find that the learned 
District Judge has held upon the anthority 
of the decision of the Full Bench in Abdul 
Rahman v. Amir Ali (11),that the application 
of the 4th February 1907 is barred by 
limitation under section,22 of the Limitation 
Act. It is manifest, however, that section 22 
applies only to suits and does not govern 
execution proceedings. This by itself would 
be a sufficient answer to the contention of the 
respondent which found favour with the 
learned District Judge. But it may be farther 
observed that the application was not, as in 
the case before the Full Bench, made under 
section 372 of the Code of 1882, for 
as we have already pointed out, that 
section has no applicvtion to proceedings in 
execution. It is manifest, therefore, that the 
view taken by the Courts below cannot be 
supported. The second ground also urged 
on behalf of the appellant must consequently 
prevail. 

The third ground taken on behalf of the 
appellant raises a question of considerable 
importance, the solution of which depends 
upon the construction of section 143 (A) of 
the Bengal Tenancy Act. That section pro- 
vides that notwithstanding anything contain- 
ed in section 232 of the Oode of Civil 
Procedure, an application for execution of 
decree for arrears of rent obtained bya land- 
lord shall not be made by an assignee of the 
decree, unless tbe landlord's interest in the 
land has become and is vested in him. The 
substantial question in controversy between 
the parties is, whether this provision of the 
law debars the appellants from proceeding 
with execution of the decree either asa decree 
for money or as a decree for rent. It has also 
been strenuously contended, however, on 
behalf of the respondent that the appellants 
are not entitled to execute the decree at all 
because the landlord’s interest in the land 
has not become and is not vested in 
them. This view has been songht to be 
supported by a reference to section 167, 
sub-sections 1 and 3, of the Bengal’ Tenancy 

(11)84 0.612; § O.L.J, 486; 110. W.N, 521 ; 2M.L.T, 312, 


Act. That section provides the procedure to 
be followed by a purchaser at a sale for arvenrs 
of rent if he desires to annul an encumbrance 
and it is laid don that on service of the 
notice mentioned in the section, the encum- 
brance shall be deemed to be annulled. Stress 
has been laid upon the word “ annulled,” and 
it has been argued that the effect of the 
service of the notice under section 167 on 
the 23rd December 1906 was to annul, that 
is, to extinguish the interest of the durpat- 
nidar, so that it cannot be contended that the 
interest of the durpatnidar as landlord has 
vested in the superior landlord. In our 
opinion, this contention, though apparently 
supported by a literal construction of the 
section, is fallacious. Let us examine, for a 
moment, the effect of the sale of a 
tenure in execution of a decree for arrears 
of rent which, under section 65, is a frst 
charge thereon. Section 159 provides that 
what passes at the sale to the purchaser is 
the whole tenure, subject to protected interests 
but with power reserved to the purchaser to 
annul . encumbrances. In other words, 
liberty is reserved to the purchaser to 
allow the encumbrances to continue 
or notas be chooses. When, therefore, he 
exercises his option against the encum- 
brancer, it must be taken thatthe entire 
tenure vests in him. If this view is not 
taken we shall be driven to the position that 
one of the links in the chain of rights 
vanishes and yet the chain remains continuons, 
To take one illustration suppose the entire 
aggregate of rights in a certain parcel of 
land is vested in A as samtndar, B na 
painidar under him, © as a durpatn:dar 
under B, and D as a ratyat under ©. Ain 
execution of a decree for rent against B 
purchases the putni and takes it with liberty 
to annul the durpains of ©. He follows 
the statutory procedure and by service of 
notice “ annuls ” the encumbrance of C. Tf 
we hold that the legal effect of this trans- 
action is to destroy the right of ©, what 
is the position? After his purchase, accord- 
ing to this view, À retains his original right, 
and acquires that of B, the interest of O va- 
nishes so as not to enlarge the interest of either 
A or D, a position obviously inconsistent with 
first principles. It is more in harmony with 
them to hold that the effect is to vest the 
rights of both B and Cin A, so that A is 
brought into direct contact with D who 
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thereupon becomes’ liable to pay to A the 
same rent as he had previously paid to C, in 
other words, as was suggested by the learned 
Vakil for the appellant the grant by B in 
favour of C in derogation of the interest of A 
no longer continues in operation. The right 
of C to intercept a portion of the rent payable 
by D vanishes. while the right to collect rent 
from D directly vests in A. The distinction 
though somewhat refined is perfectly in- 
telligible. The contrary view would logical- 
ly lead to the position that A could not get 
any rent at all not from C, becanse, his 
tenancy had been brought to an end, nor from 
D because the latter was bound to pay rent to 
O alone or his representative in interest. Let 
us now turn for a moment to section 148 (A) 
and examine whether the landlord’s interest 
in the land has become and is vested in the 
assignee. It may be observed that the 
section does not speak of the assignor’s inter- 
est but of the landlord’s interest. There can 
be no room for controversy that in the events 
which have happened in the case before us, 
the landlord’s interest has become and is vested 
in the appellants. By their purchase at the 
sale in execution of the decree for rent due 
on the puint and by the subsequent service of 
notice under section 167 of the Bengal 
Tenancy Act they have superseded the rights 
of both the putnidar and darpainidar and 
have become entitled to realise rent directly 
from the defendants. If, therefore, they are 
now the landlords of the defendants, it can- 
not be seriously maintained that the land- 
Jord’s interest has not become vested in them. 
Reference was, however, made to the case of 
Dwarka Nath Sen v. Peart Mohan Sen (12), 
as an authority in support of the contrary 
view; but that case is clearly distinguishable. 
Thereafter an tjara had expired, the tjaradar 
sold tothe superior landlord a decree for 
tent. It was ruled under these circumstances 
that as the tjara had expired, the interest of 
the tjaradar did not vest in the landlords. It 
ig not necessary for us to expressany opinion 
as to the correctness of this decision because 
the determination of a lease for a term is 
obviously different in its legal consequences 
from a purchase of a permanent tenure like 
a putni and the annulment: of a subordinate 
durpaint created by the patntdar in derogation 
ef the rights of the zemindar. We must 


consequently hold that the appellants are the 
e (12) 1 0. W. N. 694, 


assignees of the decree for rent and that the 
landlord’s interest in the land has also become 
and is vested in them. 

The nextquestion which requires considera- 
tion is, whether under these circumstances 
the appellants are ontitled to carry on the 
execution of the decroe as a decree for rent 
or only as a decree for money. Reliance 
has been placed by the respondents upon the 
case of Dinanath Dey. v. Golab Mohini Dasi 
(13), in support of the proposition that the 
appellants are entitled to execute the decree 
only as a decree for money. In that case the 
question raised was, whether or not a claim 
by an assignee of a judgment-debtor could be 
entertained under section 278 of the Civil 
Procedure Code when it was preferred in 
proceedings in execution of a decree for 
arrears of rent carried on at the instance of 
an assignee of the decree who had also 
obtained anassignmentofthelandlord’s interest 
inthe land. The learned Judges appear to 
have held that the assignee could not at all 
execute the decree till he had obtained an 


assignment oof the landirod’s interest 
in the land and that when he had 
obtained such an assignment, he would 


be entitled to execute the decree, not as a 
decree for rent under Chapter XIV of the 
Bengal Tenancy Act, but as a mere decree 
for money under the provisions of the Code 
of Civil Procedure. Itis not necessary for , 
us to express an opinion as to the correct- 
ness of that decision, and if the question 
arose in a case precisely similar to the one 
then before the Court, we should probable 
feel ourselves called upon to refer the matter 
for decision to a Full Bench, for as was 
pointed out in the case of Manurattan Nath v. 
Hari Nath Das (14), there is a conflict of 
Judicial opinion upon the question of the true 
effect. of section 148 (A). Such a reference, 
however, is ‘rendered unnecessary in the 
present case which on its own special facts is 
distinguishable from all the other cases 
reviewed in the judgment of this Court in the 
case last mentioned. Inthe case now before 
us Kishori Lal Ghose was the landlord when 
he obtained the decree for rent, and also when 
he applied for execution of that decree. 
During the pendency of execution proceeding, 
theinterest ofthe landlord by operation of law, 
vested in the superior landlord who thereby 


i 10. W.N. 188. 
. (14) 1 C. L. J. 500 at p. 508. 
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became’ the direct landlord of the tenants 


defendants. Under these circumstances 
Kishori Lal transferred his interest in the 
decree for rent to the superior landlord and 
authorized him to carry on the execution 
already initiated in the name of either the 
assignor or the assignee. The zemindar, but 
for the intervention of the patni interest 
created by himself, would be prima facte 
entitled to collect rent directly from the 
raiyat when the- paint interest as also the 
subordinate durpatnt carved there out, re-vest 
in him, there is no conceivable reason why he 
should not realise rent, whether current or in 
arrears, in the same manner as if the patnt 
had never intervened. Under such circum- 
stances, section 148 cl. (4) does not, in 
our opinion, debar thesuperior landlord from 
executing-the decree for rent in’ the ‘same 
manner as Kishori ‘Lal might have done. 
The policy of the legislature which underlies 
section 148 cl. (A) was indicated in the case 
of Manurattan Nath v. Hari Nath Das (14), 
and if we bear that in mind, it becomes fairly 
obvious that section 148 (4) does not, in a 
case like the present, debar thelandlord from 
executing.the assigned decree as a decree for 
rent: * Undoubtedly, the section does not 
explicitly -state that when the landlord’s 
interest ‘has vested in the assignee of the 
deoree, the decree can be executed only as a 
decree for money. The view we take is’ sup- 
ported by the principle on which rests the 
decision of this Court in the cases of Sash 
Kumar Mirbahar v. Sitanath Banerjee (15), 
and Khetra Pal Singh Roy v. Kritarthamoy? 
Dasi (16). The third ground taken on 
behalf of the appellants must consequently be 
decided in their favour. 

The result, therefore, is that this appeal 
must be allowed, the orders made by the 
Courts below discharged, and execution 
directed to proceed at the instance of the 
appellants on- the basis of the application 
presented by Kishori Lal Ghose on the 26th 
J January 1906. 

~ ‘The appellants are entitled to their costs 
thidaghout these proceedings. We assess 
the hearing fee in this Court ab three gold 
mohurs. 
wooo Appeal allowed. 

7 APPRALS Nos.’146 anp 147. 

-~ These appeals, it is conceded, will -be 
i 7 0. L. J. 425. 
t at: 566 ; 3 0. L J. 470; 10 0. W. N. 647 


governed by the above judgment, They will, 
therefore, be allowed with costs throughout 
and execution will proceed. 
Appeals allowed. 
APPEAL No. 273. 

This appeal has been preferred on behalf 
of thejudgment-debtor and is directed against 
an order of the District Judge by which he 
has allowed execution to proceed. In this 
case the assignee, Jagat Tarini, did not apply 
for leave to carry on the execution pro- 
ceeding initiated by Kishori Lal Ghose. 
Thereupon ‘objection was taken by the 
judgment-debtor that as Kishori Lal had 
transferred his interest in the decree, execu- 
tion ought not to be allowed to proceed at 
his instance. The Court of first instance gave 
effect: to this contention. Upon appeal the 
learned District Judge has reversed that 
order and has held that the mere fact that 
a decree-holder has assigned his rights is 
mo reason why execution should not proceed 
at his instance. In our opinion, the view taken 
by the District Judge is manifestly sound. 
It was:pointed out by this Court in the cases 
of Khettur Mohun Ohuttopadhya v. dehur 
Ohunder Surma (17) and Jusoda Deye v. 
Kirtibash Das (18), that the Court is 
bound to allow execution at the instance of 
the- recorded decree-holder unléss intimation 
has been given in the regular way 
prescribed by law for the admission of 
another person who obtains leave to carry 
execution as an assignee. Itis of no con- 
sequence to the judgment-debtor whether 
execution is carried on at the instance of the 
recorded decree-holderorof thealleged assignee. 
The Court may, however, if satisfied that the 
decree has really been assigned, direct that 
the proceeds realised are not to be taken 
out by the recorded decree-holder, but 
retained forthe benefit of the assignee. 
The District Judge has, in the present case, 
given directions to this effect. 

The result, therefore, is that the order 
of the District Judge must be affirmed and 
this appeal dismissed. 


(17) 11 W. R. 271. 
(18) 18 0. 639, 


Appeal dismissed, 
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(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
REGULAR CIvIL APPRAL No. 124 or 1907. 
August 5, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
BINDUBASHINI DASI—Deranpant— 
APPBLLANT 


versus 
GIRIDHARI LAL ROY AND oruers— 


PLaINtiIFFs—REgsPONDENTS. 

Pardanashin lady— Execution af dooument—Incon- 
stent plea—Explaming documet to her—Onus if 
proof—Independent advice—Luly of business halite 
literate and of intellectual capacity—Power-of-attoreny 
giren to husband—Estoppel, 4 

Jt is not open to a pardanashin lady to plead 
that she never executed a certain document, and 
in the alternative, that if she exeouted it, she did 
so under circumstances which did not make it 
binding upon her as a pirdanas hin lady. 

Mahomed Bukhsh Khan v. ITusseins Bibi, 15 1. A. 81; 

-~ 15 C. 684, followed. 

But where in the first written statement filed 
by the lady, there was no suggestion that the 
document had not been executed by her, and at 
a later stage she endeavoured to file a new wrt- 
ten statement which, if admitted, would have made 
her case contradictory to her previous allegations, 
put the attempt failed: Meld, that the case of the 
lady as it stands in its original form is self-con- 
sistent and is not open to objection on the ground 
of inconsistency. 

The Oourt when dealing with a deed alloged to 
have been executed by a pardunashin lady, must 
before it gives effect to it, satisfy itself, first, 
that the deed was actually executed by her or by 
some person duly authorized by her with a full 
nnderstanding of what she was about to do; secondly, 
that she had full knowledge of the nature and effect 
of the transaction ; and thirdly, that she had in- 
dependent and disinterested advice in the matter. 

Behari Lal v. Habiba Bi, 8 A. 267, Kanir 
Fatima vy, Abbas dhi, (1887) A. W.N. 84 and Mariam 
Bibi v. Sakina, 14 A. 8, referred to. 

Ib is requisite that those who rely upon docu- 
ments executed by purdarashin ladies, should satisfy 
the Court thet they had been explained to and 
understood by those who executed them. 

Shambate Keri v. Jago Bibi, 29 I. A. 127; 29 O. 749 
and Sxdisht v, Sheobart,8 I. A. 39;7 C 216, referred to. 

Where it is proved that the lady was of busi- 
ness habits, was literate and of considerable intel- 
lectual capacity, the Court will be less inclined 
to interfere with deeds, which have been prima fane 
properly executed, or to interfere with transactions 
to which her consent had been deliberately given. 

Budi Bibi v. Same Pillar, 18 M. 257, 262; 
Khatija v. Ismar, 12 M. 380, 384; Mahomed Bakhsh 
Khan v. ITosseim Bin, 15 1. A. Bl; 15 C. 684 and J- 
mail Mussajee v. Hafiz Hoo, 33 I. A. 88; 10 O W.N. 
570; 3 A. L. J. 358 ; 3 O. L. J. 484; 8 Bom. L. R. 379; 


*. 16 M. L. J. 168; 1 M. L. T, 137; 83 C. 773, referred to. 


Where tbe deed was of the simplest character, 
and the lady was herself able to read and write 
and there ig no foundation for any possiblo pre- 
tence that the deed was read out in such a way 
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as not to convey its truo meaning to the oxe-’ 
cutant: Meld, that the deed was intolligontly exo- 
cuted and that the lady fully understood the nature 
and effect of the transaction. 

Arnnoeda Mohua Rar Chowdhri y. Bhubun Mohini 
Debi, 28 I. A 71,28 C. 646, distinguished 

Where a pardanashin lady and her husband cxe- 
cuted a deed, and although the interest of tho 
husband ab the time was in conflict with that of 
the lady, yet she had opportunities for independent 
advice, as her sons were grown up and were about 
her at the timo and they attested the document: 
Held, that the deed was valid. 

A general power-of-attorney does not necessarily 
imply an unlimited authority to borrow, and the 
general words in a power-of-attorney confer upon 
the agent only such general powers as are nocessary 
to carry out the special powers. — 

Bryant y. Banque Du’ Penple (1898) A. O 170 and 
Ghasram v, Raja Molan Bikram Shah, 60. L. I. 639, 
referred to. i 

If a pardanashin lady deliberately makes herself 
Jointly and severally liable for a debt incurred by 
her husband on the strength of a power-of-attorney 
alleged to be given to him by her, she cannot 
subsequently be permitted to turn round and ques- 
tion his authority.to pledge her credit. 

Appeal from the decree of the second 
Sub-Judge of 24-Pergannahs, dated November 
21, 1906. 

Dr. Rash Behari Ghosh, Babus Dwarka 
Nath Ohakravarit and Manmotho Nath Mukher- 
gee, for the Appellant. 

Mr. Ohackravarti Oounsel, Babus Basanta 
Kumar Bose.and Satish Uhandra Bhattacharjee, 


for the Respondents. 


Judgment.—tThis appeal is-directed 
against a decree in a suit to enforce o 
mortgage security executed by the appel- 
lant and her husband Radha Nath Bose on 
the 8rd April 1899 in favour of Kishori 
Mohun Roy, a money-lender of this city 
now represented by the plaintiffs-respond- 
ents. The mortgage which was jointly 
executed by the husband and wife was for 
a consideration of Rs. 14,500 and covered 
three properties. Out of the consideration 
a sum of Rs. 8337-14 was due under 
two hand-notes executed onthe lst October 
1898 in favour of Kishori Mohun by the 
husband of the appellant Bindubashini as her 
constituted attorney. A sum of Rs. 1,804-14 
was covered by four hand-notes executed by 
Radha Nath himself in favour of Kishori 
Mohun on various dates between the 6th 
May 1895 and the 23rd March 1899. A. 
further sum of Rs. 4,857-3-10 is stated in 
the mortgage-deed to have been advanced 
in cash at the time of the transaction, so 
as to bring up the total sum advanced to 
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Ra. 14,500. The husband and the wife made 
themselves jointly and severally liable for 
the whole amount. Ofthe three properties 
covered. by the security the first and the third 
belonged to the husband, and the second 
which was admittedly of substantial value 
was owned and possessed by the wife. The 
deed further recited that at the time ofits 
execution documents of title were made over 
to the mortgagee ; these included a power 
of attorney in English executed by the wife 
in favour of the husband on the 16th 
August 1889. The mortgage was signed 
by the husband as well as the wife who 
were both able to read and write and was 
attested by Promotha Nath and Nogendra 
Nath two of the sons of the executants. 
Onthe 14th June 1899, the document was 
produced before the Registrar by Radha 
Nath and the endorsement made at the 
time shows that execution was admitted 
by Radha Nath for himself andon behalf 
of his wife under the power-of-attorney 
which was produced before the Registering 
Officer. Nothing appears to have been paid 
by the debtors towards the satisfaction of 
the mortgage-debt, and although one of 
the mortgagors, the husband, had assigned 
to the mortgagee two decrees for money, 
which he held against certain other per- 
sons, the mortgagee does not appear to 
have realised anything thereunder in re- 
duction of his debt. On the19th August 
1905, the representatives of the mortgagee 
commenced the present action against both 
the mortgagors for the realization of the 
principal and compound interest at 83 per 
cent. per annum with six monthly rests. 
The husband, who was the first defendant, 
resisted the claim on the ground that the 
plaintiffs were not the representatives of 
the original mortgagee, that he was entitl- 
ed to claim certain deductions which the 
original mortgagee had promised to allow, 
and that as the decrees which had been 
assigned to the mortgagee had become 
barred by limitation through his laches, 
the plaintiff were bound to allow credit 
for whatever sum was realizable under those 
decrees. The wife, who was the second 
defendant, filed a separate written statement 
through the same pleader who appeared 
on behalf of the husband. In addition to 
the objections urged in the defence of her 
husband, she contended that the claim for 
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compound interest was not maintainable and 
that the purport of the mortgage security 
in this respect as well as in any other 
respect had not been explained to her. An 
examination of the written statement on the 
record shows that this paragraph originally 
stated that the purport of the mortgage- 
deed in this respect (that is, in respect of 
interest) as well as in some other respects 
had not been explained to her. But before 
the written statement was filed, the 
phraseology was altered so as to make the 
objections more comprehensive. The second 
defendant further stated in her written 
statement that she had not got money on 
account of the mortgage-deed. On these 
pleadings issues were framed on the 22nd 
November 1905, and the eighth issue was 
in the following terms :—“ Was any con- 
sideration money for the mortage-deed 
paid to the defendant No.2? Was the 
mortgage-deed properly explained to her 
and is she bound by all or any of its 
terms?” <A detailed reference to the other 
issues is not necessary for the disposal of the 
question which has been argued in this 
appeal. On the 2nd March1906, after an 
order for the examination of the second 
defendant on commission had been made 
on the 20th February, she presented to 
the Subordinate Judge through a new 
pleader a petition (which had been drawn 
up on the 16th February but for some 
unexplained reason withheld for two weeks ) 
in which sbe alleged thatthe written state- 


ment previously filed in her name, was 
really not her pleading, that she knew 
nothing about the mortgage-bond, that 


she had not executed it, had not received 
any money on ‘account of it, had never 
authorised . her husband to take any loan 
on her behalf and that consequently she 
was not personally liable for the money and 
no proceedings could be taken against her 
property. The successor of the Subordinate 
Judge who at this time was transferred 
examined the lady at her residence in 
Calcutta on the 29th April in support of 
her allegation that she had not signed either 
the vakalutnama or the written statement 
previously filed on her behalf. On tho 
16th May 1906, the Subordinate Judge held, . 
upon the evidence before him that the lady 
was a tool in the hands of her husband 
and sons, that she had falsely denied her 
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signatures on the vakaluinama and the 
written statement and: that consequently 
the petition filed on the 2nd March 1906 
for supersession of the original written 
statement filed on the 14th November 1905 
must be rejected. The case was subsequent- 
ly heard on the merits and after the case 
for the plaintiffs had closed the defendants 
applied for time to be ready with their 
evidence. This unusual prayer was granted 
by the Subordinate Judge and the result 
was that after the plaintiffs had closed 
their case on the 29th October, the defend- 
ants obtained an adjournment till the 7th 
November when their evidence was taken. 
The Subordinate Judge ultimately held that 
due execution of the document by both the 
mortgagors was ‘proved and that the deed 
had been read over and explained to the 
lady who was in the words of the Subordi- 
nate Judge, an intelligent lady of acute 
understanding andknew to read and write 
and was aware of all the conditions set 
forth in the mortgage-bond. The Subordi- 
nate Judge also found upon the third and 
fourth issues that the mortgagees had, 
through their own laches, allowed the as- 
signed decrees to be barred by limitation 
and that they were consequently bound to 
allow credit for all sums realizable there- 
under. In this view of the matter he made in 
favour of the plaintiffs adecree for Rs. 15,571 
with costs and interest. 

The second defendant alone has presented 
this appeal against the decree of the Sub- 
ordinate Judge and she has joined as re- 
spondents the plaintiff mortgagees as well 
as her husband. During the pendency of 
the appeal the respondent Radha Nath died 
on the 7th November 1907 and his sons 
have been brought on the record as his 
legal representatives. The learned Vakil 
who has appeared insupport of the appeal 
has argued that the mortgage-deed was 
not operative as against the wife because 
jt is not proved that she received any por- 
tion of the consideration or that the sums 
advanced on the hand-notes executed on 
her behalf by her husband were taken 
with her knowledge or authority, that the 
power-of-attorney on the basis of which 
. the hand-notes were executed was not shown 
‘to have been read over or explained to her, 
that sufficient grounds have not beer estab- 
lished for reception of secondary evidence 


INDIAN CASES. 


‘(1909 


of. the terms of the power-of-attorney, 
that the power-of-attorney was a general 
power and did not confer on the husband 
an unlimited authority to borrow on behalf 
of his wife, that the mortgage-deed was 
neither read over nor explained to the lady, 
that she was not aware that the effect of 
the deed was to make her property liable 
not only for her own debts but also for 
those of her husband, that as at the time 
of the execution of the deed her interest 
was in conflict with that of her husband it 
was essential to prove | ‘that she had in- 
dependent advice and finally that the evi- 
dence disclosed that ‘the document had not 
been executed under circumstances which 
would make it binding and operative as 
against a pardanashin lady on the principle 
laid down in 8 series of decisions of their 
Lordships of the Judicial Committee. In 
support of this position reliance has been 
placed upon the cases of Sudisht Dal v. 
Musammat Sheobarat Koer (1), Annoda 
Mohun Rai Chowdhri v. Bhuban Mohini 
on (2) and Shambati Koeri v. Jago Bibi 
3). 

In answer to these objections it has been 
contended on behalf of the respondenta 
that the defence was both dishonest and 
inconsistent, that it was not open to the 
lady in view of the decision of the. Judicial 
Committee in Mahomed Buksh Khan v. 
Hosseini Bibi (4), to plead that she never 
executed the document and in the alter- 
native that if she executed it, she did so 
under circumstances which did not make 
it binding upon her as a pardanashin lady 
and finally that the evidence proved con- 
clusively that the lady executed the document 
with full knowledge of all its terms and their 
consequences. i 

It is necessary to state that on behalf 
of the appellant. no contention was raised 
in this Court that the vakalutnama and 
the written statement originally filed on 
her behalf were forgeries, nor was any 
suggestion made that the mortgage-deed 
was not executed by her. We have care- 
fully compared the signatures on the 
vakalutnama, the written statement and 
the mortgage-deed with the undoubted 

(1) 8 I. A. 89; 7 C. 246. 

2)81.A. 71; 28 ©. 546. 

3) 29 I. A. 127; 29 0. 749. 

4) 15 I. A. 81; 15 0. 884. 
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signatures of the lady and we are satisfied 
that any attempt to establish that the 
signatures on the vakalutnama, the written 
statement and the mortgage-deed were 
forged must prove infructuous., We must, 
therefore, proceed to deal with the appeal 


on the assumption that the original 
written statement was filed on behalf 
of the lady and also that the mort- 


gage- -deed wag as a matter of fact executed 
by her. 


With reference to the argument of the. 


respondents, that, the’ defence is inconsist- 
ent, we may observe. that the decision 
of the Judicial Cotamibtee in Mahomed 


Buksh Khan v. Hosstint., w Biti (4), is clearly 
In that ‘case it was pleaded_ 
with reference to a deed alleged to have. 


distinguishable. 


been executed by a pardanashin lady, that 
it was not genuine andin the alternative 
that it had been executed under undue 
influence. The Judicial Committee pointed 


out that the latter defence was absolutely ` 


inconsistent with the alternative case that 
the document had not been executed with 
her knowledge and consent, and that con- 
sequently the latter part of anissue which 


raised both the questions ought not to have. 


been admitted. In the case before us, the 
defence taken in the original written state- 
ment was perfectly self-consistent. There 
was no suggestion made at that stage that 
the document had not been executed by the 
lady. It was only at a later stage of the 
proceedings that she endeavoured to 
file a new written statement which, ,if ad- 
mitted, would have made her case contra- 
dictory to her previous allegations. This 
attempt failed and, in our opinion, the Sub- 
ordinate Judge was amply justified in the 
course which he pursued. The case of 
the ‘lady, therefore, as it stands at present 
in its original form, is not open to objec- 
tion on the ground of inconsistency, and 
the point raised inthe ‘eighth issue must 
consequently be consideréd. Before we pro- 
ceed to do so, however, it is desirable to 
state the principles in the light of which the 
evidence must be examined. 

In ,0n6 of the most recent cases on the 
gubject, ‘Shambati Koeri v. Jago Bibi (3), 
the Judicial Committee referred to the well- 
known rule laid down in Sudzsht v. 
Sheobart (1), that in the case of deeds and 
powers executed by purdanashin ladies, it 
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is requisite that those who rely upon them 
should satisfy the Court that they had 
been explained to and understood by those 
who executed them. The same view ‘had 
been previously taken in the cases of Hodges 
v. Delhi and Londun Bank (5), and Annoda 
Mohun v. Bhuban Mohini (2), and was re- 
affirmed in Kishori Lal v. Chunnilal (6). 
It- is not necessary to examine in detail 
the earlier decisions of the Judicial Com- 
mittee in the cases of Moonshee Buzloor 
Ruheem v. Shumsoonnissa Begum (7), Geresh 
Chunder Lahoree v. Musammat Bhuggobutty 
Debia (8), Syud Fuszul Hossein v. Amjud Ali 
Khan (9), Ashgar Ali v. Delroos Banoo Begum 
(10), Tacoordeen v. Nawab Syed Ali (11), 
and Lela Amarnath v. Rani Achan Kuar 
(12). These cases recognised the principle 
that the Court should be careful to see that 
deeds taken from purdanashin women have 
been fairly taken and that theparty executing 
them has been a free agent and has been duly 
informed of what she was about. Some of 
the egrlier cases in this Court notably those 
of Kanailal Jowhari v. Kamini Debi (13), 
and Roop Narain Singh v. Gujadhur Pershad 
Narain (14), appear to afirm the same doc- 
trine on the gronnd that undue influence is 
presumed to have been exercised unless the 
contrary is shown. It is nob necessary for 
our present purposes to discuss whether 
this view of the matter can be supported. 
But it may be pointed out that the cases 
may broadly be divided into two groups: 
in the first class of cases, the person who 
sought tohold the purdunashin lady to the 
terms of her deed was one who stood to- 
wards her in a fiduciary character or in 
some relation of personal confidence ; in 
the second class of cases, the person who 
sought to enforce the deed was an absolute 
stranger and dealt with her at arms length. 
In the former class of cases, where fiduci- 
ary relation exists, manifestly the Court 
will presume confidence put and exerted; 
in the other class of cases, where no such 


relation exists, the Court will require the 
(5) 27 I. A. 168 at p 176; 23 A. 137 
(6) (1909) 1 Ind Oas. 128; 9 O. L., J. 172; 18 0. W. 
N. 370; 11 Bom. L. R. 196, 31 A 116; 19 M. T: J. 186. 
(7) 11 M. I. A. 551 at p. 685; 8 W.R. 3 (P. C.) 
(8) 13 M. L A. i 14W R. 7 (P. O.) 
(9) 17 W. R. (10) 80 824, 
ot WR. 340; 18 B.L.R. 427, 
at p. 200 ; 14 A. 420. 
: ©. J. 81 (Note). 
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confidence and influence to be proved in- 
trinsically, a distinction which does not 
appear to have been always kept in view. 
It may further be added that where no 
special circumstances are shown to exist, 
where for instance it is proved that the 
purdanashin lady was of business habits, 
was literate and of considerable intellectual 
eapacity the Courts have latterly been less 
inclined to interfere with deeds which have 
been prima facie properly executed or to 
interfere with transactions to which her 
consent had been deliberately given: see 
for instance the cases of Badi Bibi Sahtba v. 
Sami Pillai (15), Khatija v. Ismail (16), 
Mahomed Buksh v. Hosseini Bibi (4) and 
Temail Mussajee v. Hafiz (17). In other words 
as observed by Mr. Justice Straight in the 
cases of Beharilal v. Habiba Bibi (18) and 
Kaniz Fatima v. Abbas Ali (19), which 
are referred toin Mariam Bibi v. Sakina 
(20), the Court when desling with a deed 
alleged to have been executed by a pur- 
danashin lady must, before it gives effect 
to it, satisfy itself upon the evidence, jirst 
that the deed was actually executed by her 
or by some person duly authorized by her 
with a full understanding of what she was 
about todo: secondly, that she had full 
knowledge of the nature and effect of the 
transaction into which she is said to have 
entered, and, thirdly, that she had independent 
and disinterested advice in the matter. Let 
us now test the evidence in the present case 
in the light of these principles. 

There is no dispute in the present case 
that the deed was actually executed by the 
appellant ; it bears her signature in more 
than one place and the genuineness of 
these signatures had not been, and, in our 
opinion, cannot be successfully questioned. 
The two questions, therefore, which arise 
for consideration are, first, whether she fully 
understood the nature and consequences of 
the transaction into which she entered and, 
secondly, whether she had independent advice 
in the matter. So far as the first of these 
points is concerned, we have the testimony 
of Nil Kamal Mukherjee and Lalit Kishore 
Dey, both officers of the plaintiffs, as to 


(15) 18 M. 257 at p. 262 (16) 12 M. 380 at p. 384. 
(17) 88 1. A. 86; 10 0.W.N. 570; 8 A L.J.353; 80.1 J. 
484; 8 Bom. L. R. 879; 16M L. J. 166, 1 M.L.T 187; 
83 0.778. 

G 8 A. 267. 


19) A, W. N. (1887) at p. 84 (20) 14 A. 8. 
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the circumstances under which, the execu- 
tion took place. Nil Kamal asserts that 
he read over and explained the document 
to the lady before she signed it, which 
she subsequently did in his presence, 16 
is suggested that it is unlikely that a 
purdanashin lady would appear in the pre- 
sence of a stranger and execute the deed. 
We do not see, however, any inherent im- 
probability in the story narrated by Nil 
Kamal. Nil Kamal was apparently on 
terms of intimacy with Radha Nath who was 
well-known to his master and had business 
transactions with him. Bindubhashini, though 
purdanashin, was ‘an elderly lady, and it is 
not at all improbable that she should ap- 
pear and sit against one of the leaves of 
one of the doors of the battakkhana and 
execute the deed. Lalit Kishore substantial- 
ly confirms the story, It was argued by 
the learned Vakil for the appellant that 
althongh the deed might have been read 
over to the lady, it was not explained to 
her as required, and reference was made in 
this connection to the judgment of the 
Judicial Committee in the case of Annoda 
Mohun Rat Chowdhri v. Bhuban Mohini 
Debi (2). The deed here, however, 
was of the simplest character. It describ- 
ed the previous debts due to the credi- 
tor and the properties by which it 
was intended to secure the repayment 
thereof as well as of the advance made 
at the time of the execution of the deed, 
and, finally stated that the parties made 
themselves jointly and severally liable for 
the whole debt. The lady was herself able 
to read and write, and there is no founda- 
tion for any possible pretence that the deed 
was read ont in such a way as not to 
convey its true meaning to the executant. 
We must hold, therefore, that the deed 
was intelligently executed and that the 
lady fully understood the nature and effect 
of the transaction into which she entered. 
As regards the second question, namely, 
whether the lady had independent advice, 
it may be conceded that there is some 
apparent force in the contention that the 
interest of the husband at the time was in 
conflict with her own interest. It seems, 
it was originally intended when the draft 
of the mortgage was drawn up, that the 
deed should be executed by the husband 
alone, This theory, is supported by two 
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‘alterations made in the mortgage-deed after 
“it had been engrossed by which the ver- 
nacular word corresponding to ‘my’ was 
changed to ‘our.’ The creditor apparently 
declined to accept a mortgage from the 
husband alone as the second property stood 
in the name of the wife. But the agreement 
“to make the wife join in the deed must 
have been concluded before the mortgage- 
“deed was drawn up, because it is quite clear 
from an inspection of it that it was engross- 
- ed with the names of both the executants 
on it. Under these: circumstances it, no 
- doubt, became necessary..for the husband 
to obtain the consent of his.wife to be a 
joint executant of the deed. The lady, how- 
ever, had undoubtedly opportunities for 
‘independent advice. Her three sons who 
‘were grown up were about her at the time, 
lived in the same house and knew all about 
the transaction. They in fact were the per- 
sons who would be ultimately affected by the 
mortgage if their mother joined in the 
transaction andit is not difficult to infer 
from the evidence that they probably in- 
-terfered. Two of these sons have been 
-examined in the present case and their 
testimony must be treated as unreliable. 
They endeavoured to make out that their 
mother was not present at the time of 
the execution. They even doubted whether 
the signatures of their mother on the mort- 
gage-deed were genuine and they suggest- 
ed that the docament was not executed 
by their mother at the same time as by 
their father bub if at all on a subsequent 
occasion. This story has been rejected by 
the Subordinate Judge and in our opinion 
very properly. One, fact however, is, upon 
the evidence, clear beyond dispute, namely, 
that the lady at first expressed some un- 
willingness to execute the deed. Upendro 
Nath, for instance, says that the. mortgagee 
Kishori told his father that his mother 
must sign the docament to which his 
father replied that ib was impossible that 
ske would sign it. He does not, however, 
indicate what conversation followed. Asa 
matter of fact, the lady did subsequently 
join in the execution of the document. The 
legitimate inference appears to be that the 
lady fully understood the nature of the 
transaction and at first expressed some 
unwillingness to join in the deed very 
probably in the interest and through the 
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persuasion of her children. 
ly she changed her mind and executed 
the document. We are satisfied upon the 
evidence that the deed was intelligently 
executed by the lady with full knowledge 
of its terms and of the precise nature of 
the transaction into which she entered 
and that she did so with the knowledge 
of her sons who were present at the time, 
were in a position to give her advice, 
and actually attested the execution of the 
deed. As the learned Judge points out 
in the judgment he found her an intelli- 
gent lady of acute understanding who 
knew how to read and write and there is 
no foundation for the suggestion that the 
deed was oxecuted by her under circum- 
stances which did not make it binding upon 
her as a pardanashin lady. Indeed there 
is good reason to believe, as is indicated 
by the various proceedings in the suit in 
the Court below to which we have already 
referred, that this suit has been only no- 
minally defended by her but really by her 
children for their ultimate benefit. In this 
view of the matter, ib is not necessary to 
examine in detail the validity of the ob- 
jection that the hand-notes mentioned in 
the mortgage-deed were executed by Ra- 
dha Nath on behalfof his wife in excess-of 
his authority and without her assent and 
that the sums so borrowed are not shown 
to have been applied for her benefit. Is 
may be assumed, that a general power-of- 
attorney does not necessarily imply an un- 
limited authority to borrow, and that 
the general words in a power-of-attorney 
confer upon the agent only such general 
powers as are necessary to carry out thespecial 
powers Bryant v. Banque Due Peuple (21), 
Ghasiram v. Raja Mohan Bikram Shah (22). 
It may also be assumed that asthe original 
power-of-attorney has not been produced and 
as every possible method available to en- 
force its production has not been exhausted, 
sufficient foundation has not been laid for 
the reception of secondary evidence of its 
contents. This, however, is of no assistance 
to the appellant, for if we hold as we do, 
that the mortgage was intelligently and 
voluntarily executed by her with full know- 
ledge of its terms and their consequences, 
she must be taken to have affirmed the 


21) (1898) App. Cas. 170. 
22) 6 0. L. J. 639. 


But subsequent- 
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antecedent transactions into which her hus- 
band entered when he executed the hand- 
notes in favour of Kishori Mohun and 
borrowed the sums mentioned therein. If 
the appellant deliberately made herself 
jointly and severally liable for the debt 
incurred by her husband, she cannot now 
be permitted to tum round and 
question his authority to pledge her credit. 
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It is further worthy of note that although . 


her husband was alive at the time of the 
trini of the suit in the Court below, he never 
came into the witness box to narrate the 
circumstances under which the deed was 
executed and to contradict the version given 
on behalf of the plaintiffs by their witnesses. 
-Upon an examination of the entire evidence 
on the record and upon a careful considera- 
tion of sll the circumstances of the case we 
are satisfied that the mortgage-deed executed 
by the appellant is binding upon her and that 
the defence set up has completely failed. 

The result, therefore, is that the decree 
made by the Subordinate Judge must be 
affirmed and this appeal dismissed with costs 
in favour of the plaintiff-respondents. 

Appeal dismissed. 


(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
MISCRLLANROUS Crvm APPEAL No. 242 
or 1908. 

August 26, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

RAJ BEHARY CHACKRAVARTY— 
DECREE-HOLDER—APPELLANT 
veTsEUB 
KALIHAR GUPTA AND ANOTHER— 
J UDGMENT-DEBTORS—RESPONDENTS. 


Limitation Act (XV of 1877), sch. II, art. 179 cl. 
-(4)—Date of application to proper Court is date of 
presentation mot dale of disposal— Civil Procedure Code 
(Act XIV of 1882), 2. 281, application under, 

‘An application for au order under section 231 
of the Oivil Proceduro Code, 1882, is an applica- 
tion to the proper Conrt to take some atep-in- 
aid of execution within the meaning of article 
179 of the Limitation Act, 1877. 

But the date of application to a proper Court 
wecnin the meaning of clause 4 of article 179 
signifies the date of presentation of the application 
and not the date on which the application is con- 
sidered and disposec 9° by the Court. 

Faes Bukhsh Chow.’ y v. Badut Ali Khan, 23 
W, R.2823; Sarat Kumary Dassi v. Jagat Chandra 


OASES. [1909 


Roy, 1 C. W. N. 260; Troylokya Nath Bose v, Jyoti 
Prokash Nandi, 30 O. 761 and Fakir Muhammad v. 
Ghulam Husam, 1 A, 580 (F B.), followed. 


Appeal from the order of the District 
Judge of Dacca, dated March 8, 1908, 
affirming that of the First Sub-Judge 
of that District, dated December 14, 1907. 


Babu Sarat Ohandra Basak, for the Ap- 
pellant. 

Babu Gunoda Charan Sen. 
spondents. 


Judgment.—The sabstantial ques- 
tion of law which calls for decision in this 
appeal is whether an application presented 
on the 28th August 1907 for execution 
of a decree made by this Court on the 
28th August 1895 is barred by limitation. 
In order to explain the circumstances under 
which this question which has been con- 
currently answered against the decree-holder 
by the Courts below, arises, it is necessary 
to state that the immediately preceding 
application for execution was made on the 
27th August 1904, Prima facie, therefore, 
the application made on the 28th August 
1907 is barred by limitation. The decree- 
holder, however, relies upon certain proceed- 
ings which took place in Court on the 
30th August 1904 and contends that the 
present application is saved from the bar 
of limitation under article 179 clause 4 of 
the second schedule of the Limitation Act. 
The original decree was in favour of two 
persons, but the application of the 27th 
August 1904 was presented by one of them 
alone named Raj Behary Chackravarty. 
He stated in the petition that his brother 
had refused to execute the decree either 
separately or jointly and as the time 
limited for execution was about to expire, 
it was necessary for him to present this 
application at once. He, accordingly, prayed 
that onder section 231, C. P. ©., he might 
be permitted to proceed with execution 
subject to the condition that the amount 
realised by sale would xot be paid except 
upon the joint receipt of both the decree- 
holders. This application though pre- 
sented on the 27th August was not dealt 
with by the Court till three days later. 
On the 30th August the following order was 
recorded :— 

“ Let the petition filed on the 27th 
August for execution be registered. It ap- 
pears that it is necessary te issue notice 


for the Re- 


7 


ri 


eal 


Vol. 1] 


upén the judgment-debtors under’ section 
248, ©. P. C. Ordered that the decree-holders 
do within 7 days deposit the costs of service 
of notice. jPut upon the 15th September for 
further orders,” , 

On the same day. a second: 
subsequently recorded to the 
effect: : 

‘ Upon the. NA of one ginongst 
the decree-holderg; Raj Behary Chackravarty, 
it is ordered that he be permitted, to exeunte 
the decree on behalf of all the decree- 
holders subject to the condition that the 


order was 
following 


money realised should not be paid out 
unless all the decree-holders apply to- 
gether,” 


The execution proceeding thus initiated 
by the application of the 27th August 1904 
was, however, subsequently dropped and on 
the 22nd September it was dismissed for 
default. The decree-holder now contends 
that on the 80th August 1904 he did apply 
to the execntion Court to take some step- 
in-aid of execntion of the decree, namely, 
to grant him leave to proceed with execution 
of the whole decree on behalf of all the 
decree-holders. His contention is that an 
application for an order under section 231 
C. P. C.is an application to the proper 
Court to take some step-in-aid of execution 
within the meaning of article 179 of the 
Limitation Act. The argument before us 
has proceeded on the assumption that an 
application for leave to execute a decree 
under section 231 is an application of the 
nature contemplated by clause 4 of article 
179 of the Limitation Act. But it has been 
contended by the learned Vakil for the 
judgment-debtor that there was no applica- 
tion on the 80th Angust 1908 sufficient 
to bring the case within that clause. In 
the Court of first instance the decree-holder 
filed an affidavit in support of his allega- 
tion as to what took place in Court on the 
30th August 1904. He was subsequently 
examined and cross-examined. The Courts 
below have concurrently found that there 
was no oral application by the decree-holder 
on the 80th August, 1904. This is a finding 
of fact with which we are not competent 
to interfere in second appeal. It has further 
been suggested by the learned Vakil for 
the respondent that the mere fact that the 
application of the 27th August was dispos- 
ed of by the Oourt on the 30th August 
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does not bring the case within clause 4 
of article 179, and in support of this conten- 
tion, reliance has been placed upon the cases 
of Faez Buksh Chowdhry v. Sadut Ali Khan 
(1), Sarat Kumary Dassi v. Jagat Ohandra 
Roy (2) and Troylokya Nath Bose v. Jyoti 
Prokash Nandi (8). These cases as also 
the decision of a Full Bench of the Allah- 
abad High Court in Fakir Muhammad v. 
Ghulam Husain (4). show that “the dato 
of application to a proper Court” within 
tha meaning of clause 4 of article 179 sig- 
nifies the date of presentation of the np- 
plication, and not the date on which the 
application is considered and disposed 
of by the Court. Now the application of 
the 27th Angust was one for execution. It 
also contained a prayer for an order under 
section 231 of the Code. We need not 
consider, therefore, what would have been 
the position if the application of the 27th 
August had been a bare application for 
execution and if subsequently an applica- 
tion had been made to the Court for 
leave to carry on execution by one judg. 
ment-creditor, under section 231 of ihe 
Code. As already stated, the application 
of the 27th August was for leave to exe- 
cute the decree under section 231. That leave 
was granted on the 30th Angust. It is 
quite clear upon the authorities as well as 
on the language of article 179 that the 
order of the 30th August is not sufficient 
to keep alive the decree. We must, there- 
fore, hold that the decree-holder is not on- 
titled to proceed with execution on the basis 
of the present application, for tims rans 
as against him not from the 30th 
August 1904 but from the 27th August 
1904. 

The result is that the order made by the 
District Judge must be affirmed and this ap- 
peal dismissed with costs. 

We assess the hearing fee at five gold 
mohurs. 


Appeal dismissed, 
(1) 23 W. R. 282, 
2) 10. W N. 260. 
3 30 0. 761. 
a 1 A 680. 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Srconp Orv APPRAL No. 422 or 1908. 
August 27, 1909. 

Present :—Mr. Justice Caspersz. 
KARNADHAR HALDAR—Devenpant— 
APPELLANT 
versus 


` HARI PROSAD ROY CHOWDHURY 


AND OTAHERS— PLAINTIFFS—RESPONDENTS, 

Specyic-Relref Act (I of 1877), 8. 54, cls. (å), (e) 
and 8, 56 (b)—Jnjunction—Irrep trable inju y—Tres. 
pass—Enforced recognition of transferability of hald- 
tig—Multiplicity of suits—Stay of proceedings—Mar- 
fatdar, recespt of rent from. 

The foundation of the Courts jurisdiction to 
grant an injunction rests on the probability of ir- 
reparable injury, the inadequacy of pecuniary 
compensation and the prevention of a multiplicity 
of suits. The Courts may grant an injunction in 
all cases of trespass. 

Where the defendant obtained a decree against 
a third person on the ground that he had pur- 
chased the Jand in dispute, and the plaintiff brought 
an action for injunction to prevent the defendant 
from taking possession of the holding in exeou- 
tion of the decree, and it was found that the 
holding was not transferable and that the plaintiff 
never recognised the defendant as a tenant - 

Held, that the enforced recognition of the transfer- 
ability of a holdmg is an irreparable injury and 
therefore an injunction was properly granted: 

Held, algo, that ifthe injunction is not granted 
the plaintiff will be compelled to bring a suit to 
eject the defendant, ond that will result in a 
multiplicity of suits. 

Bection 66 (b) of the Specific Relief Act 
applies to pending proceedings. But when there 
is no proceeding pending, a Conrt can direct a 
party not to execute his decree which may be of 
a Superior Court. 

Appu y. Raman, 14 M. 425, followed. 

The mere receipt of rent from a marfatdar does 
not involve any recognition of the marfatdar’s 
personal right to a tenancy on transfer from an 
old tenant. 

Nabakumart Debt v. Behars Lal Sen, 11 ©. W. N. 
866, distinguished. 

Appeal from the decree of the District 


- Judge of 24-Pergannahs, dated November 25, 


1907, affirming that of thë third Munsif of 
Diamond Harbour, dated November 30, 1906. 
Bahu Biswa Nath Bosz, for the Appellant. 

Babu Harendra Naratn Mitra, for the Re- 
spondent. 

Judgment.—The  defendant-appel- 
lant obtained a decree against a third person 
ina suit to which the plaintiffs-respondents 
were not parties. The plaintiffs are land- 
lords of the land in controversy and they 
brought their action to prevent the defen- 
dant from taking possession of the holding 
covered by the defendant’s decree against 


that third person. Both the lower Courts 
have granted an injunction. It has been 
found that the holding claimed by the defend- 
ant is not a transferable holding and that 
the plaintiffs as landlords never recognised 
the defendant as a tenant by receipt of rent 
or otherwise. 

Now, in second appeal four arguments 
have been submitted, of which the first 
embodies a new point which was not discussed 
in either of the judgments of the Courts 
below. It is this that the plaintiffs cannot 
gettheir injunction because the defendant 
has not invaded, or threatened to invade, their 
right to the enjoyment of any property and 
because the case does not ‘come within ‘sec- 
tion 54 (d) of the Specific Relief Act, which 
says that a perpetualinjunctionmay be grant: 
ed where it is probable that pecuniary com- 
pensation cannot be got for the invasion of 
the plaintiff’s right to property. So far as 
Tam aware, this point is 203 integra and this 
case must be decided according to its own 
facts and circumstances. 

The learned Vakil for the plaintiffs re- 
spondents relies, not only on the wording of 
section 54 (d) but also on clause (e), which 
provides that a perpetual injunction may be 
granted where itis necessary to prevent a 
multiplicity of judicial proceedings, and his 
contention is that, on the findings of fact 
arrived at, the defendant is a trespasser and 
not a tenant. : 

As observed in Woodroffe’ s “ Law relating 
to Injunctions” (p. 359)—“The foundation of 
the Court’s jurisdiction rests in the probabi- 
lity of irreparable injury, the inadequacy of 
pecuniary compensation and the prevention 
of a multiplicity of suits.” Again, “The 
Courts may grant an injunction in all cases 
of trespass according to their discretion, such 
discretion to be exercised according to the 
principles of the Specific Relief Act and 
the circumstances of the particular case,’ 
(p. 861). 

Now, the landlord's right to his property 
does not merely consist of a right to receive 
fair and equitable rent for it; but itis one of 
a bundle of righis which inheres in the rent- 
receiver. Thelandlord may enhance the 
rent; he. may take khas possession of the 
property ; or he may otherwise derive 
benefit from it other than the benefit 
of being a mere rent-receiver; he has, 
also, a right to-choose his own tenant ; 
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otherwise, undesirable persons may be intrud- 
ed into the tenancy who may either not pay 
rent or make the holding less profitable to 
the landlord in a variety of ways. The en- 
forced recognition of the transferability of a 
holding is undoubtedly an injury which 
cannot be repaired. Once the transferabil- 
ity has been recognised, the character of the 
holding changes for ever. This care, therefore, 
appears to come (within the meaning of 
‘irreparable injury.’ 

There is no finding of either of the lower 
Courts upon the question of pecuniary 
compensation and the reason is that such a 
question was not raised atan earlier stage of 
the litigation ; but on the general equities 
of the case it would appear that the land- 
lord cannot be compelled to accept pecuniary 
compensation in return for parting with the 
rights, or some of the rights, which he 
possessed, Clause (d) of section 54 seems 
to contemplate the case of a trespasser being 
unable to pay pecuniary compensation. But I 
am not sure that this is not too a narrow view 
to be adopted on principlesof equity. Clause 
(e) certainly favours the plaintiffs-respondents 
because, if they do not get the injunction 
now granted, they will be compelled to bring 
a suit to eject the defendant. That will 
undoubtedly result in a multiplicity of 
proceedings. 

The only reported authority at all in 
point is Mr. John Stalkartt v. Gopal 
Panday (1), where Mr. dustice Phear 
pointed out that an injunction might be 
given against a share-holder who is occupying 
the land alone and keeping the plaintiff, 
another share-holder, off that land. It was 
there stated that the plaintiff could claim 
either to occupy the land jointly with the 
defendant or with the defendant’s assignees or 
to insist that the land should not be occupied 
and used by any person (excepting always 
persons havingaright of occupancy) other- 
wise than with his assent. The principle in 
this case may be usefully applied to the case 
under appeal. It think, therefore, that the 
firat contention must be overruled. 

The second contention is based on section 
56 (b), of the Specific Relief Act, but here 
the difficulty is concluded by authority. I 
refer to the case of Appa v. 


(1) 20 W. R 168; 12 B. L. R. 197. 
(2) 14 M. 425, 
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Raman (2).- 
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In terms of section 56 (b), an injune- 
tion cannot be granted to stay proceedings 
in a Court not subordinate to that from which 
the injunction is sought. That rule applies 
to pending proceedings, and here there is no 
proceeding against which the injunction 
has been granted. The plaintiffs came into 
Cout alleging that the defendant had obtain- 
ed his decree which had prejudiced them, 
and that he was trying to take possession. 
That constitutes sufficient ground for iho 
relief asked for and is a valid cause of 
action upon which the plaintiffs’ suit has 
been founded. 

The remark, I havejust made, disposes of the 
third contention raised on behalf of the de- 
fendant that there is no cause of action for 
the suit. 

I think the fourth and last contention, 
that the defendant has been recognised 
by the landlord, is sufficiently answered by 
the findings of the lower Courts. The mere 
receipt of rent from a marfatdar does not 
involve any recognition of the marfatdar’s 
personsl right to atenancy on transfer from 
an old tenant. The case to which my atten- 
tion has been called [Nabakumard Debi v. 
Behari Lal Sen (83)| proceeded on a very 
different state offacts because there tho 
dakhilas (receipts of rent) were given to 
transferees on their own account and not on 
account of transferees as ‘marfatdars’. 

The appeal, accordingly, fails on all the 
points urged and is dismissed with costs. 


Appeal dismissed. 
(3) 11 0. W. N. 865. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Crvm APPRAL No. 3 or 1909. 
July 29, 1909. 

Present :—Mr. Justice Karamat Husain. 
JAGRUP KOERI AND OTHERS-—PLAINTIFES 
—-APPELLANTS 
Versus 
RAM SUNDAR TEWARI AND OTHERS— 
DEFENDANTS-—RBSPONDENTS. 

Hindu Law—Mitakshara—Karta of a joint family, 
pəwer of—Alienation, without consent of other adult 
members, whether binding—No distinction betu eon 
mayor and minor member so far as consent ta con- 

cerned. 

Akarta of a joint Hindu family, governed by 
Mitahshaia, has power to alienate the family pro- 
perty withonty the consent of adult mombers for 
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family necessities. The nature of the position ofa 
karte entitles him to do all the acts which are 
necessary for the maimtenance or preservation of 
the family; there ought to be no distanction bet- 
ween minor and major co-parceners of such family 
so far as the question of their consent toa sale 
for family necesmties is concerned. Phul Chand v. 
Man gingh, 4 A. 309, followed; Chandradev Singh v. 
Mata Prasad, 81 A.176; 6 A. L. J. 263; 1 Ind. Cas. 
479; Muthoora Koonwaree v. Bootan Singh, 18 W. R. 
80; Suraj Bunai Koer v. Sheo Persad Singh, 5 C. 148; 
4 CLR. 226; 6 I.A. 88; Gharilullah v. Ahalak Singh, 
25 A. 407; Jagan Nath v. Munnu Lal, 16 A. 231, 
referred to. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated the 
23rd of September, 1908. 

Mr. Harbans Sahai, for the Appellant. 

Mr. Gokul Prasad, for the Respondent. 

Judgment.—tThe following pedigree 
is admitted by the parties. 

Shewnandan: 


Dhanntal 


. Jagrup. ene 

Tt has been found that Dhauntal, Jagrup 
and Buddhu were the members of a joint 
Hindu family. Dhauntal, under a sale-deed 
dated the 4th of August 1406, sold his share 
in the family property to the defendants. 
The sale-deed was in the name of Ram 
Sundar Tewari, and other defendants were 
made parties to the suit because they were 
members of the joint Hindu family of Ram 
Sundar Tewari. Jagrup and Buddhu brought 
the suit for the cancellation of the sale- 
deed and for possession of their share in 
the property sold. The allegations in the plaint 
with which I am concerned in this appeal 
are that the property was sold without 
consideration and withont the consent of 
the plaintiffs, members of the joint Hindu 
family, and that the sale was not for any 
family necessity (zarurat khandani) whereby 
the plaintiffs were benefited. The pleas 
raised in defence were that Dhauntal was 
the karia of the family and that he took 
the money for valid and legal necessities. 
The Court of first instance decreed the 
claim on the ground that Dhaunital did not 
borrow the money as akarta ofthe family 
and that, therefore, the transfer made by 
him was not binding upon the family. 
There was an appeal to the lower appellate 
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Court by the defendants as well as objec- 
tions under section 561, C. P. C., by the 
plaintiffs. The lower appellate Court re- 
versed the decree of the first Court. The 
findings of the lower appellate Court are 
in substance as follows:—That Dhauntal 
sold the property for the family necessities 
whereby the plaintiffs were benefited, that 
Dhauntal was the karta of the family, and 
that he sold the share in that capacity. 
The plaintiffs have preferred this second 
appeal, and their learned Vakil has urged 
two points before me. The first is that 
there is no evidence to support the finding 
that the sale was made for the family 
necessities whereby the plaintiffs were 
benefited. The second is that as Jagrup 
was of age at the time, the sale-deed was 
executed by Dhauntal without his (Jagrup’s) 
consent, the sale is not binding upon him 
so far as his share is concerned. On the 
first point taken before ine, itis sufficient 
to say that the evidenco uf Ram Nath 
Tewari and Bachu Tewari support the find- 
ing that there was legal necessity. It is 
a different question altogether whether I 
would arrive at the same conclusion if the 
case were before me in first appeal. As 
there is evidence to support the finding, 
I am bound by that finding and cannot go 
behind it in second appeal. In support of 
the second plea the learned Vakil for the 
appellants relies on the text of Mttahkshara 
cited in the judgment of the Full Bench of 
this Court in Ohandradeo Singh v. Mata 
Prasad (1), and on Muthoora Koonwaree v. 
Bootun Singh (2),in which the same text is 
quoted. He also relies on the observations 
made-by their Lordships of the Privy Council 
in Suraj Bansi Koer v. Sheo Persad Singh (8) 
“Tt ig not so clearly settled whether, in 
order to bind adult co-parceners, their ex- 
press consent is not required.” He also 
relies on Ghartbuilah v. Khalak Singh (4). 
The learned Vakilfor the respondents re- 
lies on Jagan Nath v. Mannu Lal (5), in which 
it is remarked at page 233: “As such 
manager (Karta) he fully represented the 
family and in the absence of fraud or col- 
lusion, which has not even been suggested 

(1) 81 A. 176; 1 Ind Cas, 479; 6 A. L.J. 
263. 

(2) 18 W. R. 31. 

(8) 5 C. 148 at p. 165 ; 4 O. L. R. 226 ; 6 I. A. 88, 

(4) 25 A. 407. 

(5) 16 A. 231. 
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in this case, his acts are binding on the 
other members of the family.” On the 
authority of this passage the learned Vakil 
for the respondents argues that the sale 
effected by the Karta in the présené case 
is binding upon the plaintiff notwithstand- 
ing the fact that Jagrup was not a minor 
when the sale was made. He also telies 
upon Phul Chand v. Man Singh (6), in which 
a Bench of this Court has very clearly 
laid down that there is no distinction between 
adult and minor members of a joint Hindu 
family so far as transfers by the manager of 
the family for family necessities are concerned. 
That Bench after giving very cogent reasons 
for the absence of such distinction remarks on 
page 814 as follows :—‘‘However, until we 
are set right by higher authority, we are 
not prepared to apply a different test to 
the case of adult sons to that which now, 
by a series of decisions, appears to be the 
proper one to adopb in the case of minors.” 
The head note of the report in Ohandradeo 
Singh v. Mata Prasad (1), in my opinion, 
favours the proposition that sale made by a 
karia of a joint Hindu family if for family 
necessity would be binding upon other 
members of the family. The passage 
in the judgment of their Lordships 
of the Privy Council in Gharibullah 
v. Khalak Singh (4), on which the learned 
Vakil for the appellant relies is, as follows: 
“The karta of an undivided Mttakshara family 
with the concurrence of the adult members 
of the family can mortgage family property 
for family purposes in case of necessity so 
as to charge the property as against all 
the members of the family.” But their 
Lordships of the Privy Council do not lay 
down that a kurta of such a family, with- 
out the consent of adult members of the 
family has no power to mortgage the pro- 
perty for family necessity. In my opinion 
the nature of the position of a karta en- 
titles him to do all the acts which are 
necessary for the maintenance or preserva- 
tion of the family and that there ought to 
be no distinction between minor and major 
- co-parceners of such family so far as the 
question of their consent to a sale for family 
necessities is concerned. Having regard to 
the ruling of this Court in Phul Ohand v. 
Man Singh (6), I am not prepared to place 
the interpretation, for which the learned’ 
(8) 4 A, 309. 
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Vakil for the appellants contends, upon para- 
graph 29 quoted from the Muitakshara on 
page 212 of the Full Bench ruling in Chand- 
rodeo Singh v. Mata Prasad (1). The result is 
that I dismiss the appeal with costs includ- 
ing fees in this Court on the higher 
scale. 


Appeal dismissed 





(s.c 36 © 671: 18 C.W.N. 740) 
CALCUTTA HIGH COURT. 
ORIGINAL Civit Sum No. 568 ov 1908. 
March 22, 1909. 

Present: —Mr. Justice Fletcher. 
BHOLA RAM CHOWDHRY—Praiytiry 
t ersus 
CORPORATION or CALCUTTA— 
DEFENDANT. 

Caleutta Municipal Act (11 B. C. of 1899), 55. 5, 9, 
14, 370, 371, 375 and sch. i17—Suit against Corporation 
Jor mjuncton to restrain demolition of building— 
Breach of Building Requlations—Remedy under section 
46 of Spec'fic Relief Act (I of 1877). 

The Calcutta Municipal Act confers the 1ight 
to approve or roject plans of proposed buildings 
on the Chairman. Appeal is tothe General Gom- 
mittee and that body's decison is final. No appeal 
lies to the Oorporation to compel them’ to ap- 
prove the plans. 

Therefore, a suit is not maintainable against the 
Corporation for a declaration that tho refnaal to 
give sanction to make certain additions and altera- 
tions to the plaintiff’s building has been illegal, 
and for an injunction restraining the Corporation 
from demolishing certain portions of his buildings 
The plaintiff's remedy is against the General Coni- 
mittee or Chairman, under section 45 of the Speci- 
fio Relief Act. 

Original Suit. 

Messrs. B. O. Mitter, and B. LD. Mitter, for 
the Plaintiff. 

Messrs. Harry Stokes and N. Strkar, for 
the Defendant. 


Judgment. —This is a suit brought 
against the Corporation of Calcutta 
in substance for a declaration that 
the refusal to give sanction to make cer- 
tain additions and alterations to the plain- 
tiff’s building has been irregular, illegal 
and wrongful, and that he is entitled to 
have such sanction, and for an injunction 
restraining the Corporation from causing 
portions of the plaintiff’s building’ to be 
demolished and from further harassing the 
plaintiff with prosecutions for the alleged 
breach of the Building Regulations as has 
been done. 


N 


N 


N- 
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This suit is really an action fora man- 
damus to force the Corporation to sanction 
certain plans rejected under the provisions 
of the Calcutta, Municipal Act. The Muni- 


cipal Act of 1899 is not an easy Act to ` 


construe in all respects. Section 5 consti- 
tutes three Municipal authorities carrying 
out the provisions of the Act (©) a Corpo- 
ration, (11) a General Committee of the 
Corporation, and (ii) a Ohairman of the 
Corporation. 

The Corporation, which is the largest 
Municipal authority, has certain specific 
duties allotted to it under the Act. They 
depend on section 14 chiefly. The general 
administration of the Act is vested in the 
Chairman appointed by the Local Govern- 
ment. Certain duties are cast on the General 
Committee. That body is constituted under 
section 9. Each of the three authorities is in- 
dependent of the other. In certain respects 
one requires the sanction of the other, to 
do the acts authorised. It istrue that the 
only body constituted a body corporate is 
the Corporation. That is a body consist- 
ing of the Chairman and 50 Commissioners 
elected and appointed. The Chairman 


and the General Committee have control’ 
with regard to the approval or refusal of- 


plans under the Building Regulation set out 
in schedule 17. Section 3871 provides.— 
“Permission to erect or re-erect a masonry 
pbuilding shall not be given unless and until 
the Chairman has approved the site on 
an application sent to him under section 370.” 
Tho section 375 provides:— Whenever the 
Chairman refuses to approve a building - site 
for a masonry building, or to grant permission 
to erect or re-erect a masonry building, 
he shall state specifically the grounds for 
such refusal, and the applicant may appeal 
to the General Committee against such 
refusal.” Sub-section (2) provides :— “The 
decision of the General Committee shall 
be final.” (8) “Ifthe General Committee 
reject any such appeal, they shall, by 
written order, specifically state the grounds 
for such rejection.” i 
Section 377 gives the grounds on which ap- 
proval of a site for the erection or re-erection 
of a masonry building, or permission to 
erect or re-erect a masonry building, may be 
refused. It is important to call attention 
to section 95 which provides for a hearing” 
by the Sub-Committee ofan appeal from the 


Chairman for approval of the building 
plans subject to confirmation by the General 
Committee. | 

In this Act I have been unable to find 
any provision, either express or implied, 
which gives the Corporation of Calcutta 
any control over the General Committee 
in matters specifically delegated by the 
Act to the General Committee. This Act 
confers the right to approve or reject plans 
on the Chairman. Appeal is to the Gene- 
ral Oommittes and that body's decision is 
final. No appeal lies to the Corporation. 
The Corporation, so far as the approval or 
rejection of a plan is concerned, has no 
jurisdiction in the matter, and it is impossi- 
ble to say that an action in the nature 
of a mandamus lies against the Corpora- 
tion to compel them to approve the plans. 
The plaintiff has mistaken his remedy. I 
think the plaintiff’s remedy is against the 
General Committee or Chairman “under 
section 45 of the Specific Relief Act to 
determine matters referred to them under 
the Calcutta Municipal Act. It seems to 
me it would be an anomaly to order the 
Corporation to doan act which is express- 
ly reserved to the two other Municipal 
authorities underthe terms of the Act. 
The suit, therefore, fails and must be 
dismissed with costs on scale No. 2. 
Sutt dismissed. 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS Crvin Appear No. 321 or 1909. 
: August 18, 1909. 
Present :—Mr. Justice Stephen and 
Mr. Justice Chatterjee. 
LAKHPATI KOER ANDANOTERR—JUDGMENT- 
DEBTORS— APPELLANTS 
versus 


HARKHO SINGH AND 0OTHERS— DEOREE- 


HOLDERS— RESPONDENTS. 

Appeal—Order settling valuation to be published in 
sale preclamafun—Administratwe order nit judicial— 
Cwil Procedwie Code (Act V of 1908), ss. 2 (2), 
47, 104, O. XXI, R. 66, O. XLII, R 1. 

Quere -—Whether an appeal lios from an order 
under rule 66, Order XXI of the Civil Proceduro 
Code, settling the valuation to be published in a 
sale proclamation? 

- Rajah Ramessur Prosad Singh v. Rat Sham Krassen, 
8 C. W. N. 257, Saurendra Mohan Tagore v, Hurruk 
Chand, 12 O. W.N.°642 and Ganga Prosad v. Raj, 
Coomar Singh, 80 0. 617, doubted. 
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Sivagamy Achi v. Subramania Ayyar, 27 M. 269 
(EF. B ), approved. 

Appeal from the order of the Third “Sub- 
Judge of Patna, dated July 9, 1909. 

Mr. Sultan Ahmed and Dr. Sahrwardy, Coun- 
sels, and Babu Chandra Sekhar Persad Singh, 
for the Appellants. 

Babus Umakali Mukherji and Joy Gopal 
Ghose, for the Respondents. 

Judgment.—tThis is an appeal from 
two orders of the third Subordinate Judge of 
Patna made in execution proceedings for the 
reslization ofa mortgage-decree by sale of 
the mortgaged properties, settling the valua- 
tion to be published in the sale proclama- 
tion of the properties to be sold. On ob- 
jection made by the judgment-debtor, he 
enquired into the matter. 
he had before him included certain Road 
Cess Valuations and some oral evidence pro- 
duced by the judgment-debtor. On consider- 
ing these, we see no reason for disagreeing 
with the conclusions at which he has arrived. 
In several cases the Road Cess papers may 
be taken as showing a difference from the 
values assessed sometimes one way some- 
times the other, but they afford weak ground 
for any exact calculations and the difference 
between the results allowed or arrived at by 
the lower Court and those suggested to us 
on behalf of the appellant do not make 
out any good cause for appeal. The most 
important oral evidence taken by the Judge 
consists of statements as to the jamabandis 
of various lots, in which we cannot find 
any thing to afford ground for interfering’ 
with the decision of the lower Court. : 

An important point has been raised before 
us that no appeal lies in this case. It is 
admitted that no appeal lies under section 
104 or O. XLII, Rule I, Civil Procedure 
Code, but the question is whether the 
orders appealed from constitute “ the deter- 
mination of any question within” section 47, 
for if they do they constitute a “decree” 
under section 2 (2) and an appeal lies. The 
relevant sections of the new Code seem to be 
the same as those of the old Code for pre- 
sent purposes, and accordingly former de- 
cisions apply as though the old Code were 
still in force. The decision in Rajah Ramessur 
Proshad Narain Singh v. Rat Sham Krissen 
(1), is therefore an authority for saying that 
an order refusing a stay of proceedings and 


(1) 8 0. W. N. 267, < À 


The materials, 


INDIAN CASES. 343 


the issue of a new sale proclamation is a 
decree under section 2, The same view was 
taken in Saurendra Mohan Tagore v. Huriuk 
Chand (2), though there the question whether 
an appeal lay was not specifically raised. In 
Ganga Prosad v. Raj Coomar Singh (8), how- 
ever, it was held that an order disallowing 
an objection based on inadequacy of valuation 
in the sale proclamation was an order between 
the parties under section 244 of the 
old Code and was, therefore, appenlable. 
These decisions all seem to be fonnded on 
one view, and if a refusal to allow on 
objection to a valuation isan order deter- 
mining a question arising between the parties 
to the suit and relating to the execution of 
the decree,—the words are the same in the 
old Code and the new— it is difficult to see 
why an order as to the valuation is not 
the same. But the case of Rajah Ramessur 
Proshad Narain Singh v.Rat Sham Krisen (1), 
was decided on the authority of Stvasami 
Natckar v. Ratnasamt Natckar (4), and that 
case has been overruled in Sivagami Achi v. 
Subrahmania Ayyar(5), where the decision in 
Ganga Prosad v. Raj Coomar Singh (8), was 
dissented from on the ground that proceedings 
under section 287 (cf. O. XXI, R. 66) were 
of an administrative and not of a judicial 
character. That decision seems to cover the 
present case,-and though one of the reasons 
by which it may be supported, namely 
the protection given by section 288 to the 
Judge from liability for errors &c. in the 
valuation, is now removed, owing to the 
contents of that section being omitted from 
the new Code, we have doubts as to the 
correctness of the decisions of this Court, 
that: we have noticed. Had the appellants’ 
case any merits, we might, therefore, consider 
it our duty to refer the question, whether an 
appeal lies, to a Full Bench. As the case 
stands on the merits, however, this is un- 
necessary, and the appeal is dismissed with 
costs, 5 gold mohurs. 
Let the record be sent down at once. 


Appeal dismissed. 
(2) 12 0. W N. 542. 
| (3) 30C 617. 
(4) 28 M. 568 
(5) 27 M. 259 (F. B.). 
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In re GANAPATHY SASTRY. 
(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
i (FULL BENCH.) ; 
Crvit MISOELLANEOUS Partition No. 956 or 
1909. 
April 7, 1909. 
Present:—Sir Arnold White, Chief Justice, 

Sir Ralph Benson, Mr. Justice Miller and 

Mr. Justice Sankaran Nair. 
In re A. G. GANAPATHY SASTRY AND 
ANOTHER, 

Legal Practitioners Act (XVIII of 1879), 3. 13— 
‘Other 1 easonable cause,’ meaning of — Whether ejusdem 
generis with what precedes—Pleaders organising a 
political meeting—Conviction of ‘a speaker at the 
meeting for sedstion—Publishing a leaflet to honour 
B.C Pal—Abetment of sedition ~ Mrscondwet—Notice 
to pleaders to state charges with particularity. 

Held, by White, C. J. and Benson J., (Miller, J. and 
Sankaran Nar, J, not expressing any opinion) .— 

That the words ‘other reasonable cause,’ men- 
tioned in clause (/) to section 13 of the Legal 
Practitioners Act (XVIII of 1879), are not res- 
tricted to matters ejasdem yensris with the matters 
mentioned im clauses (a) to (8) of the section. 

Two pleaders were charged under the Legal 
Practitioners Act with having orgamsed a meeting 
at which two persons spoke and were convicted 
for sedition in respect of those speeches. The evi- 
dence disclosed that the two pleaderg had only 
made certain arrangements for that meeting. They 
wera also charged with having .signed a seditious 
lesfiet for a procession in honour of B. O. Pal, 
whom the leaflet was mtended to glorify: 

Meld, by tho Full Bench, that these acts did 
not constitute ‘reasonable cause’ within the mean- 
ing of section 13 of the Legal Practitioners Act 
tor the suspension or dismissal of the pleaders. 

. Notice to Pleaders under Legal Practitioners Act 
should state the charges with sufficient precision. 

The Public Prosecutor, for the Crown. 

Judgment. 

Sir Arnold White, C. J. and Benson, J.—This 
is an application by the Government Pleader 
and the Public Prosecutor that Mr. A. G. 
Ganapathy Sastry and Mr.T.V. Krishnaswamy 
Tyer, two first grade pleaders, practising in 
Tinnevelly, may be suspended or dismissed 
under the provisions of section 13 of the 
Legal Practitioners Act XViIT of 1879. 

In Sessions Case No. 1 of 1908 on the file 
of the Court of the Additional Sessions Judge 
of the Tinnevelly Division, a Subramania Siva 
was convicted of an offence under section 124A 
of the Indian Penal Oodeand one Ohidam- 
baram Pillai was convicted of abetment of 
these offences. In Sessions Case No. 2 of 
1908 on the file of the Court of the Additional 
Sessions Judge of the Tinnevelly Division, V. 
C. Chidambaram Pillai was convicted of 
offences under section 124-A & 153-A of the 
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Indian Penal Code. On appeal to this Court 
these convictions were upheld. At the trial of 
Sessions Case No. 2, Mr. Ganapathy Sastry and 
Mr. Krishnaswamy Iyer were called as wit- 
nesses for the defence. 

The evidence on which the Public Prose- 

cutor relies in support of bis application 
under the Legal Practitioners Act is the 
evidence given by the two pleaders at the 
trial and the evidence in connection with two 
hand-bills or leaflets which were put in 
evidence in the Sessions case. Beyond the 
pleader’s own evidence the only evidence on 
which the Public Prosecutor relies was that 
of a Police Inspector who was called in 
Sessions Case No. 1 of 1908 and who spoke 
to one of the hand-bills being circulated broad- 
cast. 
“The two pleaders, when giving their 
evidence at the Sessions trial, did not claim 
privilege or object to answer any of the 
questions which were pat to them. The 
answers given by them can, accordingly, be 
used against them under the ruling of the 
majority of the Judges ofthis Court in 
The Queen v. Gopal Doss (1). The Public 
Prosecutor submitted thatthe evidence was 
sufficient to support a conviction for abet- 
ment of sedition. The pleaders have not 
been prosecuted for any offence under the 
Indian Penal Code. 

Section 40 of the Legal Practitioners Act 
provides that no pleader shall be suspended or 
dismissed under the Act unless he has been 
allowed an opportunity of defending himself 
before the authority suspending or dismissing 
him. An order under section 13 of the 
Legal Practitioners Aot can only be made 
after notice has been given to the pleader to 
show cause why he should not be suspended 
or dimissed. The notice must, of course, 
formulate the charges with sufficient precision 
to enable the pleader to know the charges 
which he is called upon to meet. 

The nature of the charge is stated in 
general language in paragraph 2 of the peti- 
tion. But no particulars are given, and the 
charge is against certain Vakils including 
pleaders with regard to whom the Public 
Prosecutor did not now ask that notice to 
show cause should issue. The Public Prose- 
cutor very properly admitted that before 
notice could go to Mr. Ganapathy Sastry and 
Mr. T. V. Krishnaswamy Iyer, it would be 

(1) 3 M. 271. 
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necessary to formulate the charges with greater 
particularity. On the hearing of the appli- 
cation the Public Prosecutor formulated the 
charges as follows :— 

(1) The dissemination of seditious 
leaflets. Copies of translations are 
annexed to the petition and are 
marked Exhibits A and B. 

They were put in evidence in .the 
Sessions case. 

(2) The organizing and taking part in a 
seditious meeting on March 9, 
1908. (At this meeting Chidambaram 
Pillai delivered a speechin respect 
of which he was convicted of an 
offence under section 124 of Indian 
Penal Code.) 

First, as regards T. V. Krishnaswamy 
Tyer’s connection with the leaflets: Mr. 
Krishnaswamy Iyer was called upon as the 
second witness for the defence in Sessions 
Case No. 2 of 1908. He stated in examina- 
` tion-in-chief that he was the Secretary of 
an Association, the object of whichhe described 
“to ascertain the grievances of the people and 
represent to the authorities, if necessary, in 
a constitutional manner and get them re- 
dressed.’ 

The crogs-examination of the witness was 
directed to impeaching his credit and showing 
that he was in sympathy with V. C. Chidam- 
baram Pillai. The leaflet, a copy of it is 
annexed to the petition and marked as Exhibit 
B, is a notification of a procession and a 
meeting in connection with the release of B. 
©. Pal. It is signed by Sankaranarayana, 
Secretary. 

It is headed “ Don’t throw this leaflet 
please.” “ Absolute Swaraj is our goal” 
ie, “Our happy day,” “Our joyful day.” 
Another heading is “Vande-Mataram, Swa- 
deshi, Boycott, Swaraj, National Education,” 
In cross-examination Mr. Krishnaswamy 
Tyer said that he was Treasurer of the 
Committee which got up Pals procession. 
He also said he did not follow the teaching 
of Pal. He stated that he did not- get the 
notice printed but that he paid for it, that the 
notice was printed without the knowledge of 
the Committee and that he did not give 
orders to print it. He admitted the order 
to print was initialled by Sankaranarayana 
for the witness but that this was done with- 
out the witness’s consent and withont his 
knowledge. He admitted that the leaflet, a 
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copy hereof of the translation is annexed to the 
petition and marked as Exhibit (A), was 
signed by him and that the order to print 
was given by him. In re-examination hc 
gave an explanation of what he understood 
to be the meaning of the words ‘absolute 
swaraj’ which appear in the leaflet Exhibit 
B. and this Court disbelieved the evidence of 
Mr. T. V. Krishnaswamy Iyer that Chidam- 
baram Pillai, “ Said nothing about foreign 
government nor anything against company in 
his speech at the meeting on March 9th.” 
The question of Mr. T. V. Krishnaswamy 
Tyer’s connection with the leaflet Exhibit B 
did not arise for determination in Chidamba- 
ram Pillai’s appeal to this Court and there is 
no finding on the question. No doubt T. V., 
Krishnaswamy Iyer, who was the Treasurer of 
the Association, paid for the printing of the 
notice, but we are not preparedto hold, on the 
admissions made by him in cross-examina- 
tion, that he authomzed the issue of the 
notice with the knowledge of 1ts terms. The 
leaflet (A) is an incoherent and barely in- 
telligible glorification of B, ©. Pal and an 
appeal for fands in connection with the fes- 
tivity on the occasion of B. C. Pal’s release. 
The originals of both the Exhibits B and A 
are signed by Mr. T. R. Sankaranayana, 
Secretary, and Mr. Kishnaswamy Iyer admit- 
ted that Sankaranarayana was the Secretary 
of the.Committee that got up the proces- 
sion. It is difficult to see how a man of any 
education can have associated himself with a 


. foolish rigmarole like the leaflet marked Ex. 


(A). We have little doubt that Mr. T. V. 
Krishnaswamy Iyer is now ashamed of having 
put his name to this silly effusion. If he 
18 not, in our opinion, he ought to be. At the 
same time, in our opinion, the leaflet, though 
in the last degree foolish, is not seditious. 

As regards the organising and taking part 
in the meeting of March 9 by Mr. Krishna- 
swamy Iyer, he stated he was present at the 
meeting and that he attended tothe lighting 
arrangements, and that he knew that securi- 
ty proceedings were going on against Chidam- 
baram Pillai at that tıme. 

We now pass to the evidence in the case of 
Mr. A. Q. Ganapathy Sastry. He was called 
as the 4th witness for the defence in Sessions 
Case No.2 of 1908. Flis cross-examination 
was also directed towards impeaching his 
ereditand showing his sympathy with Chidam- 
param Pillai. In his examination-in-chief 
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he said he was present at the meeting on the 
9th, accompanied by his daughter, a 5 year 
old child that he heard Chidambaram Pillai’s 
speech and that he remained at the meeting 
from about 9-10 to about 9-45 p.m. As 


Tegards the leaflet Ex. (B) he said in cross- 


examination that it was not printed with his 


“knowledge or approval and that he was not 
Sware of its existence. He admitted that he 


signed the leaflet Ex. (A). 
said all that we desire to say with 
reference to this document. In reply to a 
question from the Bench, the Public Prose- 
cutor stated that he did not propose to 
adduce any evidence beyond that referred to 


Wo haro already 


above, by which we understood that he did 


not propose to adduce any further evidence to 
show that the pleaders aided and abetted the 
sedibious conduct of Chidambaram Pillai or 
knew that the latter would make a seditious 
speech on the 9th March. 

As regards the question of law referred 
to by the Public Prosecutor, we see no reason 
to take a different view from that taken in 
In the matter of a Pleader (2), that is to say, 
that as regards the construction of section 
18 of the Legal Practitioners Act. “ Other 
reasonable cause” mentioned in clause (f) 
ja not restricted to matters ejusdem generis 
with the matters mentioned in clauses (a) to 
(e) of the section, We think the conduct of 


the pleaders ` in attending the meeting of 


March 9 and in putting their names to the 
leaflet (Bx. A) was foolish and blameworthy, 
but we are not prepared to say it constitutes 
‘reasonable cause’ within the meaning of 
the section for their being suspended or 
dimissed. 

Miller and Sankaran Nair, JJ._We reserve 
our opinion on the question of the construc- 
tion-of section 13 of the Legal Practitioners’ 


Act. Otherwise we concur. 
~ (2) 26 M. 448. 


(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
Recunar Crvin Appeat No. 824 or 1909. 

August 12, 1907. a 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
GOBINDA SUNDAR SINHA CHOW- 
DHURY—Ptarwtive—A PPELLANT 
VETSUS 
SRI KRISHNA CHAKRAVARTI AND 
OTHERS—D &eFENDANTS— RESPONDENTS. 


Tender—Refusal, effect of-—Estoppel by conduct, — 
Litiqants not to be ‘allowed to take inconsistent postions 
—Damages for use and ocenpation— Suit fer reut— 
Patni, sale of— Refusal to recognise sale—Suit fur rent 
against original patnidar—Subsequent suit against 
transferee. 

The improper refusal of a valid tender does 
not extinguish the indebtedness, but when the tender 
is lawfully made and maintained, ıt discharges. 
the debtor from the liability for interest subsequent 
to the tender 

Jagat Tarini Dasi v. Nuba Gopal Chaki, 340 305; 
5C-L J. 270 and Kripa Sindhu Mukherji v, Annada 
Surda: Debi, 6 O.L J. 278 , 110 W.N. 983, referred to. 

The plamtiff, a semtndar, improperly refused to 
recognise the transfer of a putre under him, al-, 
though the transferee earnestly endeavoured to 
secure recognition from him and repeatedly tend- 
ered the rent, instalment by instalment, but was 
met with a persistent refusal. The plaintiff then 
brought a suit for rent which fell due after’ the, 
transfer, with interest and cost, against the original 
patnidar, obtained an ex-parte decree, and in exe- 
cution purchased the tenure himself and got pos.’ 
session He now brings a suit for rent for the 
period between the instatution of that suit and the? 
sale m execution of the tenure, against the trans-, 
foree. 

Held, “that as the plaintiff had deliberately taken - 
up the position that the transferee had not ac-° 
quired a valid title by his purchase, and as thei 
plaintiff by his omission to make the transferee. 
& party to the previous suit rendered it impossi-' 
ble for him to take a valid defence, and as the 
plaintiff managed to throw upon the tenure the: 
burden of a larger sum in the shape of interest 
and cost than he would otherwise have been in a 
position to do, it is not open to him now to take up 
an entirely inconsistent position and to seek to’ 
impose any liability for rent upon the transferee 

A litigant cannot be allowed to take up a posi-_ 
tion contradictory to his previous attitude 

Gulab Koer y Badshah Bahadur, (1909) 2 Ind. Cas. 
129, at p 142, Bhaja Chowdhury v Chun Iai, 6 C. L.- 
J. 95; NO w N 284; Manındra Chandra Nandi - 
AMaralar v. The Ssoreter y of State for India ın Counci, - 
5C. L.J. 148; 84 O 257 and Thomas Barolay v. 
Syed Hossein AL, 6C.L. J. 601, referred to. 

Ordinarily in a suit for rent, when no alterna- 
tive claim is made for use and occupation, no. 
damages can be decreed on that footing, but 
the rule is not inflexible, because itis always in the 
discretion of the Court to amend, the plaint or then 
issues. ' 

Tukha Kant Doss Choudhry v, Sumseroodi, 21 W. Bi 
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208; 18 B. L. R. 243 (F. B); Rachhea Singh 
v. Upendia Chandra, Singh, 27 0. 289; 
Luohweeput Doss v Shatkh Enact Ali, 22 W R 846 
and Surendra Narain Singh v. Bhai Lal Thukur, 22 O 
752, referred to. 


Appeal from the decree of the District 
Judge of Murshidabad, dated May 15, 1907. 

Babus Dwarka Nath Ohakravarti, Brojo Lal 
Ohakaravarti and Neres Ohandra Sinka, for the 
Appellant. : 

Babus Haradhone Nag, Satts Ohandta 
Ghose and Hemendra Nath Sen, for the Re- 
spondents. 

Judgment.—tThis is an appeal on 
behalf of the plaintiff in an action for rent 
of putni tenure for the year 13811 and the 
first instalment of the year 1312. The de- 
fendants Nos. 2 to 5 originally held the 
putni which was created on the 6th May 
1896. .On the 20th March 1901 the first 
defendant and his brother, Bijoy Krishna 
now deceased purchased, the print from the 
other defendants. They did their best to 
have their purchase recognized by the plain- 
tiff and repeatedly tendered the rent as it 
fell due, instalment by instalment. The 
plaintiff, however, refused to recognize the 
transfer and on the 23rd April 1904 com- 
menced an action for rent against the re- 
corded tenants for arrears in respect of the 
years 1807 to 1310. It appears from an 
examination of the original plaint in this 
auit that the name of the purchaser was 


added as that of a party defendant and” 


the body of the plaint contained a recital 
that he claimed to have acquired an in- 
terest in the putni from the original holders 
thereof. For some reason not explained 
the name of the transferee as also the re- 
ference to his purchase was crossed out þe- 
fore the plaint was filed. On the 3rd June 
1904 the written statement was filed in 
that suit which was defended by the re- 
corded tenants substantially on the ground 
that they were not liable for any portion 
of the rent, the whole of which accrued 
due after the transfer in favour of the 
present first defendant and his brother. The 
defendants, however, did not appear at the 
trial, and on the 7th June 1904 an ez-parte 
decree was made in favour of the plaintiff 


for the arrears due as also for interest and. 


costs. The plaintiff subsequently executed 
this decree and purchased the tenure on the 
17th July 1905. The sale was confirmed 
on the 19th August, and he obtained de- 


livery of possession through the Court on 
the 14th September following. On the 18th 
March 19C7, the plaintiff commenced the 
present action against the first defendant 
as purchaser as also against the other de- 
fendant as original tenants for recovery of 
the rent which had fallen due between the 
date of the institution of the previous suit 
and the sale in execution of the decree made 
thereunder. In the plaint the plaintiff treat- 
ed the first defendant as purchaser of the 
tenure who had acquired a valid title by the 
transfer and was Jiable for rent. He also 
claimed a joint decree against all the defend- 
ants if the Court should think proper to 
pass such a decree. The claim was re- 
sisted by the first defendant alone, sub- 
stantially on the ground that the plaintiff, 
in view of his previous conduct and tho 
position taken by him in the earlier liti- 
gation, could not seek to make him Hable 
for the rent and that as he had been com- 
pelled to abandon possession of the tenure, 
he could not in justice be held liable for 
any portion of the rent. The learned Dis- 
trict Judge has given effect to this defenco 
and has dismissed the suit. 

On appeal to this Court the decision of 
the District Judge has been assailed on threo 
grounds, namely, first, that the first defendant 
was in law the purchaser of the tenure 
and was consequently liable for the rent,” 
secondiy, that the original tenants were liable 
for rent jointly and severally with their 
transferee, and, thirdly, that in any view of 
the matter, the plaintif was entitled to 
damages for use and occupation. 

In support of the first ground taken on 
behalf of the appellant, it has been contended 
that the putni was transferable, that the 
offect of the sale by the oviginal tenants to 
the first defendant was to vestin him the 
tenancy right, and that consequently he was 
liable for the rent which accrued due bet- 
ween the date of the institution of the prior 
suit and the sale in execution of the decree 
made thereunder. In answer to this argo- 
ment, it has been contended by the learned 
Vakil for the respondent that the plain- 
tiff had deliberately taken up the position 
that the transferee had not acquired a valid 
title by his purchase, that he had omitted 
to make him a party to the previous 
suit for rent and had thus rendered it im- 
possible for him to take a valid defence to 
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the previous claim, that the defendant 
had been seriously prejudiced and had, in 
fact, lost the tenure and that consequently 
it was not opento the plaintiff now to take 
up an entirely inconsistent position and to 
seek to impose any liability for rent upon 
the defendant. In our opinion, the view, put 
forward on behalf of the respondent, is well- 
founded and must prevail. There can be 
no room for controversy that the transfer 
by the original tenant in favour of the first 
defendant was perfectly valid in law and 
that the refusal of the plaintiff to recognize 
the transferee was entirely indefensible. The 
learned District Judge has pointed ont that 
there was no default on the part of the 
defendant, that he earnestly endeavoured to 
secure recognition from the plaintiff, and 
that he repeatedly tendered the rent instal- 
ment by instalment as it fell due, and was met 
with a persistent refusal on the part of the 
plaintiff, It may be conceded, as observed by 
the learned District Judge, that the position 
of the first defendant might have been differ- 
ent, if the plaintiff had demanded, under 
section 6 of Regulation VILI of 1819, sub- 
stantial security from the purchaser and if 
he had failed to furnish such security. No 
question of security, however, was raised and 
wo must take it as conclusively established 
that the plaintiff without any justification 
refused to treat the purchaser as his tenant 
and deliberately omitted to implead him 
as a party in the suit for rent, the whole 
of which had accrued due afterthe trans- 
fer and was payable by the transferee. The 
question, therefore, arises whether the plain- 
tiff is now entitled to resile from the 
position which he took up in the previous 
suit. There is no room for reasonable doubt 
that the first defendant has been seriously 
prejudiced by the conduct of the plaintiff. 
Tf he had beon made a party defendant to 
the earlier suit, as we hold he was entitled 
to be made, it would have been open to 
him to plead that the rent had been ten- 
dered instalment by instalment as it fell due 
and upon proof of such tender the claim 
for interest would have been disallowed, for 
as pointed out in the cases of Jagat Tarini 
Dasi v. Naba Gopal Ohaki (1) and Kripa 


so Sindhu Mukerji v. Annada Sundari Debi (2), 


the improper refusal of a valid tender does 


(1) 84 0, 305; 6 O. L. J. 270. 
-(2) 6 O. I. J. 278; 11 C. W. N. 988, 


not extinguish the indebtedness but, when 
the tender ıs lawfully made and maintained, 
it discharges the debtor from the lability 
for interest subsequent to the tender. lt 
is further manıfest that if the defendant 
had been allowed to establish the plea of 
tender in the previous suit, the plaintiff 
would not only have not recovered costs 
as against him but the latter would have been 
allowed his costs, because as observed in the 
cdses of Dizon v. Ciark (3) and (Griffiths v. 
Ystradyfodwg School Board (4), if the plaintiff 
cannot disprove the plea of tender, it is 
right that he should pay the costs, as the 
action ought not to have been brought. It 
is manifest, therefore, that by reason of the 
deliberate omission to make the defendant 
a party to the previous suit, the plaintiff 
managed to throw upon the tenure the 
burden of a larger sum than he would 
otherwise have been in a position to do. 
It is also fairly clear that as the defendant 
was not a party to the decree which was 
made against the tenure, he could not satisfy 
the decree so as to save the property to 
which, as the plaintiff now concedes, he had 
acquired a valid title by purchase. Under 
these circumstances, the question arises, 
whether it is open to the plaintiff to take 
up a position entirely inconsistent with what 
he had assumed in the previous litigation. 
In our opinion, the answer ought to bein 
the negative. It was pointed out by this 
Court in the case of Bhaja Ohowdhury v. 
Ohunt Lal Marwari (5), that litigants should 
not be allowed to assume inconsistent positions 
in Court, to play fast and loose, to blow hot 
and cold; having elected to adopt a certain 
course of action, they shonld be confined 
to that course.” To the same effect is the 
observation in Manindra Ohandra Nandi v. 
The Secretary of State for India in Oouncil (6), 
where it was pointed out: “if a litigant 
has withont mistake induced by the 
opposite ‘party taken a particular posi- 
tion in the course of a litigation, he 
must act consistently with it, especially 
if to allow him to do otherwise would 
be to prejudice his opponent.” Again, as was 
ruled in Thomas Barclay v. Syed Hossein 


Ali Khan (7),° parties are estopped 
(3) (1848) 5 O. B. 385; 75 R. R. 747. 
4) (1890) 24 Q. B. D. 307. 
5) 5 O. L. J. 95 at p. 105; 11 C. W. N 284. 
6) 5 0. L. J. 148 at p 169; 340. 257. 
(7) 6 O. L. J. 601 at p. 607. 


vol, II) 


INDIAN OASES. 


349 


GOBINDA SUNDAB SINHA CHOWDHURY V. SRI KRISHNA CHAKRAVARTI, 


from denying their own statement, 
when the denial operates to the injury 
of another and when their conduct did 
influence the position of that person. This 
doctrine of estoppel when properly under- 
stood and applied shuts out the truth in 
order to prevent fraud and falsehood, and 
imposes silence upon the party who, in con- 
science and honesty, should not be allowed 
to speak. There can ba no question that 
an estoppel may be seb up as a means 
to prevent injustice and if the circumstances 
are appropriate, the estoppel will be so 
moulded as to prevent fraud and injustice 
in whatever form it may present itself.” 
To the same effect is the observation in 
Golab Koer v. Badshah Bahadur (8), that o 
litigant cannot be allowed to take up a 
position contradictory to his previous 
attitude. [Seo also Bigelow on Estoppel, 
Chapter 26, where the subject of inconsistent 
positions in Oourt is discussed, and it is 
pointed out that a plaintiff cannot treat 
the defendant as a trespasser for the pur- 
pose of one suit, and then subsequently 
treat him as holding under a contract of 
tenancy]. We must hold, therefore, that it 
is not open to the plaintiff, after his pre- 
vious conduct and in view of the prior liti- 
gation, to treat the first defendant as a 
tenant and to make him liable for the rent. 
The first point taken on behalf of the appel- 
lant consequently fails. 

The second ground urged on behalf of 
the appellant does not deserve serious con- 
sideration. Upon the facts as they stand 
it is clear that so far back as 1901 the 
original tenants transferred the tenure as 
they were entitled to do under the law. 
Since then their concern with the property 
has completely ceased. No rule of law or 
principle of justico has been even faintly 
suggested on which a decree against the 
original tenants can be supported. We 
further note that before the District Judge, 
the plaintiff did not ask for any relief against 
the original tenants as is expressly men- 
tioned in the judgment of the Court below. 
These defendants are not represented in this 
Oourt, and it would, in our opinion, be an 
act of injustice to make an ez-parte decree 
against them under such circumstances. The 
second ground, therefore, ‘cannot be sap- 
ported. = 

(8) (1909) 2 Ind, Cas. 129 at p. 142. 


In support of the third ground taken on 
behalf of the appellant it has been contended 
that as the first defendant had been in 
possession at least during a portion of the 
time for which rent was claimed, the plain- 
tiff ought to be allowed damages for neo 
and occupation even if it is held that 
he is not liable strictly for the rent. 
In answer to this contention, it has been 
argued on behalf of the respondent, that 
a decree for damages for use and ocenpa- 
tion cannot be made in a suit for rent. 
and reliance has been placed in support o. 
this view upon the cases of. Lukhee Kaw 
Doss Chowdhry v. Sumeerooddt Turtar Sharh 
(9), and Rachhea Singh v. Upendra Chandra 
Singh (10). No doubt these two decision: 
as also the cases of Luchmeeput Dose v. 
Enaet Ali (11), and Surendra Narain Singh v 
Bhai Lal Thakur (12), indicate that ordinarily 
in a suit for rent when no alternative 
claim is made for use and occupation, 
no damages can be decreedon that footing 
But the decision of the Full Bench in 
the case of Lukhee Kant Doss Okowdhry v 
Sumeerooddi Turtar (9), shows that the 
rule is not inflexible, because it is always 
in the discretion of the Court to amend the 
plaint or the issue and where the omission 
has been from inadvertence or mistake, i: 
would generally be proper to do so. The 
true test, as pointed ont in the cases of 
Lakshmitat v. Hartbim Ravji (13), and 
Balmukund v. Dalu (14), is whether the 
defendant will be taken by surprise. No doub 
ordinarily a plaintiff must be limited to the 
case which he puts forward in his plaint: but 
although an alternative case is not expressly 
put forward, he may have leave to amenil his 
plaint, if the Court thinks that he has based 
his claim on wrong grounds from misinforma- 
tion, ignorance of law or fact or mistake 
or misconstruction of documents. In the 
present case, it can hardly be suggested 
that the conduct of the plaintiff has been 
induced by mistake. It has rather been x 
deliberate departure on his part from the 
position taken by him in tho previous liti- 
gation. As, however, the defendant himself 


admitted in the Court below that he was 
(9) 18 B. L. B 243; 21 W. R 208, 
(10) 37 O 289 
(11) 22 W R 316 
(12) 220 752 
(13) 9 B. H O. R. 1. 
(14) 25 A. 498. 
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in possession of the property up to the date 
of the decree in the previous suit, we 
were inclined at one stage of the hearing 
of the appeal, to allow the plaintiff an oppor- 
tunity to amend the plaint and ask for da- 
mages for use and occupation. But the re- 
cords of the previous litigation, which we 
have called for at the request of the par- 
ties, shows that such a course would be of 
no avail to the plaintiff The decree in 
the previous suit was made on the 17th 
Jane 1904. Even if, therefore, the defend- 
ant was made liable for damages for 
use and occupation for the period which 
intervened between the institution of the 
previous suit that is the 18th April 1904, 
and the date of the disposal of that suit 
that is, the 7th June 1904, upon “the mate- 
riala on the record any possible damages 
for use and occupation could be calculated 
only on the basis of the rent payable during 
that period. Now the record shows that 
no instalment of rent fell due during this 
interval, and that the first instalment of 
rent, which fell due after the institution of 
the previous suit, was in respect of a sum 
of rupees one hundred, which accrued due 
under the putini lease on the 15th July, 
1904. It is manifest, therefore, that even 


if the plaintiff were allowed an opportunity - 


to claim damages for use and occupation, 
no decree could justly be made in his 
favour and, we must add that when regard 
is had to his previous conduct, we do not 
regret this conclusion. There is no evi- 
‘dence to show that after the institution of 
the previous suit for rent and during the 
short period of less than two months which 
elapsed before the ez-parte decree was made 
in favour of the plaintiff, the defendant 
did really collect any rent from the ten- 
ants. In this view of the matter, it appears 
to us that there is no reason to disturb 
the decree made by the learned District 
Judge. The decree of the Court below must, 
therefore, be affirmed and this appeal dis- 
missed with costs. We assess the hearing 
fee at Rs. 150. e i 
Appeal dismissed. 


(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT, 
Srooxp Crvin APPBAL No. 2484 or 1907. 
August 4, 1909. 

Present :—-Mr. Justice Richardson. 
BANKU BEHARY SARKAR AND ANOTHER 
_ — PLAINTIPFS— APPELLANTS 
versus 
BENODE PAL KUMAR AND OTHERS— 
DERENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VII of 1885), s. 45—Tenant 
with an undivided share of a holding, whether a 
“ raiyat.” 

A tenant withan undivided share in a holding 
may boa“ raiyat.” 

Bection 45 of the Bengal Tenancy Act includes 
a tenant, without ocoupaney right, m possession of 
an undivided share of a holding. 

Huny Churn Bose v. Raja Runjit Singh, 1 C. W. 
N. 621, Baidya Nath De Sarkar v. Sheikh Jhin, 2 O. 
W. N.44, 25 0. 917, Har:bole Brohmo v- Tasimuddin 
Mondi, 2 C. W. N. 680 and Ahadulla Sheikh v. Gagun 
Mollah, 2 C. L.J. 10, referred to. 

Appeal from the decree of the Sub-Judge 
of Birbhum, dated August 19, 1907, affirming 
that of the Munsif of Dubrajpur, dated April 
18, 1907. 

Babu Nalini Ranjan Ohatterji, for the Ap- 
pellants, 

Babu Shiba Prasanna Bhattacharya and Joy 
Gopal Ghose, for the Respondents. 

Judgment.—Section 45 of the Bengal 
Tenancy Act runs as follows:— A suit 


t 


- for ejectment on the ground of the expiration - 


of the term of a lease shall not be instituted 
against a non-occupancy ratyat unless notice 
to quit has been served on the raiyat not 
less than six months before the expiration 
of the term and shall not be instituted 
after six months from the expiration of 
the term. 

The only point which arises in this second 
appeal is whether these provisions apply to 
the case of a tenant of an undivided share 
of a holding, the tenant being admitted not 
to have occupancy rights. 

For the appellants, it is submitted that 
this question should be answered in the nega- 
tive and reliance is placed on the case of 
Burry Churn Bose v. Raja Runjit Singh (1), 
on certain cases following that case namely 
Baidya Nath De Sarkar v. Sheikh Jhin (2), 
Haribole Brohmo v. Tasimuddin Mondul (3), 
and Ahadulla Shetkh v. Gagan Mollah (4). 


m 1 0. W. W. N. 521. 
(2) 2 0, 


0. W. N. 445 25 O. 917. 
(3) 2C. W. N. 680. 
(4) 20. L. J. 10, 
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Reference to these cases will show that 
they all turn on the meaning of the word 
“holding.” In Hurry Ohurn Bos’s case(1) it was 
held that the term “holding” as used in 
section 85 of the Bengal Tenancy Act did 
not include an undivided share in parcels 
of land, The two cases reported in the 
2nd Volume of the Calcutta Weekly Notes 
refer to the term as used in section 30 of 
the Bengal Tenancy Act and the case in 
2 ©. L. J. refers to section 167 of the Act. 
As I understand the argument for the appel- 
‘lant, it is urged on the strength of the 
language employed by Bannerjee, J., in Hurry 
Uhurn Bose v. Raja Runjlt Singh (1), of the 
‘report that the termratyat by its definition 
‘means the tenant of a holding. The words 
.used by Banerjee, J., are as follows:— A 
ratyatt holding which from the very defini- 
-tion of a rayat in section 5, sub-section 
2, means land-oceupied by a raiyat for the 
purpose of-cultivation can be ordinarily held 
only in its ‘entirety and the cultivation of 
‘an undivided fractional share of a parcel of 
land will be ordinarily meaningless.” 

I do not think, however, that it follows 
-from the interpretation which has been put 
upon the term ‘holding’ that a tenant with 
an undivided share in a holding cannot be a 
ratyat, The word “tenant” is defined in clause 
(8) of section 3 of the Actas follows :— 
-“Tenant” means a person who holds land 
-under’ another person and is, but for a 
‘special contract would be, liable to pay 
rent for that“land to that person.” Then 
section 4 of the Act lays down that there 
shall be for the purp:ses of this Act, the 
following classes of tenants, namely (1) tenure- 
‘holders, including under tenure-holders, (2) 
ratyats and (3) under-ratyats and further 
classifies raiyat as (a) raiyat holding at fixed 
rates (b) occupancy ratyats (c) non-occupancy 
ratyats. 

Regard being had to these sections of the 
Act, I am unable to accept the contention 
surged for the appellant or to see how it 
can be said with any show of reason that 
the true “non-occupancy raiyat,” used in 
section 45 of the Bengal Tenancy Act, can- 
-not include a tenant without occupancy 
Tights in possession of an undivided share of 
a holding. 

This, as I have said, is the only question 
which arises and I agree in the view which 
has been taken in regard to itin the Court of 
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Appeal below. 

I may add that Iasked the learned Vakil 
for the appellant how he would treat the 
defendants „end he admitted that be would 
call them ` tenants on the land.” Apparently 
in his view they would be tenants outside the 
classification of the Act. 

This appeal is dismissed with costs, The 
tenante-respondents are entitled to their full 
costs ; the defendant No. 5 (respondent No.5) 
will receive half his costs. 

- Appeal dismissed 





(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
REGULAR Orv Appear No. 484 op 1907. 
August 11, 1909. 

Present :—-Mr. Justice Stephen and 
Mr. Justice Chatterjee. 

MAIGAR SINGH AND OTRERS—PLAINTIFFs— 
APPELLANTS 

1 VETEUE 
JOTI LAL SAHU AND OTHERS—DEFENDANTS 


Ga a BR ASPONDENTS. 

iwi nre Code (Act XIV 1882), s. 13— 

Res judicata— Question of law. id > j 
Even if the former Conrt was in error in a 

point of law, the matter which such Court ad- 

judicates on, 15, for the purposes of the second Court 

res judtcata. i 
Bishan Priya Chowdhwan v., 

Debya ea C. 818, followed. 

asthasarads Ayyangar v, Chinna Krishna A 
5 M. 304, dissented from. EU, 


Appeal from the decree of the Second Sub- 
Judge of Saran, dated July 29, 1907. 

Babus Umakali Mukherjee and Dwarka 
Nath Mitter, for the Appellants. 

Babus Jogesh Ohandra Roy and Biraj Mohun 
Slozumdar, forthe Respondents. 

Judgment.—the case in which 
this appeal arises is as follows -—On the 
2lst November 1889, one Mohabir Singh 
mortgaged a portion of a certain mouzah 
to one Jagi Lal for Rs. 250. On the Sth 
October 1890 one Jugdeo Narain executed 
a mortgage relating io 4 moueahs, including 
the one mortgage before to Jagi Lal for the 
sum of Rs. 598. This mortgage was executed 
and registered and eventually came into the 
possession of the mortgagee. A question has 
been raised at a subsequent period as to 
whether any consideration had passed. After 
this on the 16th February 1891, Jugdeo 
Narain again mortgaged two of the four 
mouzahs in question including the subject- 
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matter of the first mortgage to the plaintiffs 
for Rs. 275. So matters stood until either July 
or September in 1893 when Government 
revenue falling into arrears the property 
was put up for saleand was purchased by 
one Joti Lal Sahu, defendant - No. 1 in the 
present suit and the only defendant who 
has entered appearance. Under these circum- 
stances the plaintiffs sought to execute their 
rights under their mortgago of the 16th 
February 1891 by bringing a suit against the 
sons of the mortgagor. The present defend- 
ant No. 1 was joined as a necessary party 


“to thatsuit by reason of his purchase at the 


revenue sale, and heset up the payment of 
Rs. 1,088 which he professed to have made 
to the mortgagve of the two mortgages of 
1889 and 1890 in order to cléar the estate 
which he had bought from previous incum- 
brance. A suit was brought before the 
Munsif and on the matter being tried out 
the plea set up by the present defendant No. 1 
failed and the plaintiffs succeeded in getting 
this decree. On an appeal being brought, this 
decree was set aside and the property being 
brought to sale under the mortgage was 
bought subject to the incumbrance of 
Rs. 1,088 by the present plaintiffs, who there- 
upon ousted the defendant No. 1 from pos- 
session. In order to vindicate his right the 
defendant No. 1 then sued the plaintiffs before 
the Sub-Judge for payment of Rs. 1,088 
in respect. of the mortgage of 1890 and 
Rs. 3,000 as regards the money paid in 
respect of the mortgage of 1889 enforcing 
the charge which had been found in his 
favour in the previous suit, and it was held 
that the present plaintiff was liable to the de- 
fendant No. 1 for Rs. 1,088 and as regards 
the Rs. 3,000 it was found on the facts that 
the contention put forward by the present 
defendant No. 1 was baseless. The decision 
as to the Rs. 1,088 was given in accordance 
with the suit No. 227 which had been orgin- 
ally brought before the Munsif, the Court 
holding that this matter had' previously been 
in issue between the parties and had been 
decided, and was, accordingly, res judicata 
under section 13 of the old Code. This 
decision was affirmed on appeal, and the 
plaintiff now sues to have it declared that 
the original recognition of defendant No. 1’s 
right to the Rs. 1,088 was obtained by fraud 
and to have been restrained from executing 
the decree 
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present suit, This suit was dismissed by the 
lower Court on the ground of res judicata and 
now comes before us on appeal. The first 
point raised before us is that the first decision, 
that in appeal from the Munsif’s decree, was 
made without jurisdiction the matter in issue 
being in part the claim to Rs. 1,088 set up 
by the present defendant No. 1 inthe previous 
suit which was beyond the jurisdiction of the 
Munsif and consequently beyond the juris- 
diction of the appellate Court whose jadgment 
constitutes res judicata. 

We are not now concerned with considering 
whether the Munsif hador had not jurisdic- 
tion in Suit No. 227 because we take it to be 
the established law that even ifthe former 
Court was in errorin point of law the matter 
which such Court adjudicates on is. for the 
purposes of the second Court, res judjgcata, The 
principle was denied in the case of Partha- 
saradi Ayyangar v, Ohinna Krishna Ayyangar 
(1), but this decision has been the subject of 
several decisions in this Court in a contrary 
sense. For this purpose we need only refer 
to the decision in Bishnu Priya Ohowdhurant 
v. Bhaba Sundari Debya (2). The matter 
of the present defendant No. 1’s claim for 
allowance in respect of the Rs 1,088, 
therefore, which was raised in the second suit, 
was rightly considered by the Court as being 
res judicata, The result is that, as far as that 
point is concerned that the plaintiff's prayer 
in the present suit, the plaintif in the 
former should be debarred from executing 
this decree, fails, and heis not entitled to 
substantiate his claim that he puts forward 
that the decree by the original appellate Court 
was procured by fraud. 

We then come to the second point raised 
by the plaintiff, this is, that his mortgage 
covers only two properties, that one of the 
mortgages in respect of which the defendant 
says that he has made payment of Re. 1,088 
covers four mouszahs, that taking the pro- 
portionate value of the properties the sum of 
Rs, 1,088 ought to be reduced to a very 
much smaller sum, and that he is entitled 
accordingly to apportionment,to see what 
amount of the Rs. 1,088 is duly chargeable 
to the properties in his hands. Whether 
he is entitled to this relief or not depends 
on whether he could and ought to have raised 
this matter in the previous suit in which he 


m 5 M. 804. 
(2) 28 C. 318. 
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was defendant, namely, No. 14 of 1905, the 
second suit which we have referred to. The 
question thereunder arises, what was the 
nature of thatsuit. The pleadings are not 
before us but the decree seems to set out 
sufficiently the contention of the parties to 
enable us to form an opinion of what his 
suit really was. It was in terms a de- 
mand that the present plaintiff should pay 
Rs. 1,088 and Rs. 3.000 and that on failure 
of payment of those sums the present de- 
fendant No. 1 should ba put in the posses- 
sion of theland in question. These claims 
contain the essence of asuit for foreclosure. 
The then plaintiff was, as a matter of fact, 
posseased of the rights of both a mortgagor 
and a prior mortgagee in the property but 
the rights he was enforcing were those of a 
mortgagee. The claim, therefore, seems to be 
one for foreclosure and the decree is certainly 
one for foreclosure, namely, it is ordered 
that the then defendants are to pay so much 
money within a certain time and that failing 
to pay that money, the plaintiff will get pəs- 
session of the disputed land. This isthe 
essence of a decree for foreclosure. Under these 
circumstances it was for the then defendant 
the present plaintiff, to plead that even if he 
was liable at all on the facts of the case, the 
amount for which he was liable was misstated 
for the reasons given, namely, that he is only 
in possession ofthe two. properties charged 
and not of the others. This plea he did not 
take either expressly or so far as we can see 
by implication. He could have taken it and 
if it was there for him to take, we consider 
that he ought to have taken it, 

The result is that we consider that he can- 
not under explanation 2 of section 13 raise 
the contention in the present suit. This con- 
tention of the appellant, therefore, fails. 

The appeal is, accordingly, dismissed with 
costs. 

Appsal dismissed. 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
REGULAR Civera Appeat No. 876 or 1907. 
August 24, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

NEMAI CHAND ADHYA AND ANOTHER— 
PLAINTIEFS—ÅPPELLANTS 
versus 


MIR GOLAM HOSSEIN—Dorexpaytr— 


RRSPONDENT. 

Muhammadan Law— Wagé prope’ ty, transferability of 
—Uider what circumstances, transfer valid—Permi- 
sion of Oadi— Ret: ospective approval of Sub-Judge 
sufficient— Corpus inalienable but income may be 
p’edged—Interest, ra'a of —Itecaiver. 

Wuyzf property cannot ordinarily be sold or mort- 
gaged, bib if necessity is ostablished and the pez- 
mis3ioa of tho Cadi is obtained, such alienation is 
valid 

Under the present system of administration, u 
retrospective approval by a Subordinate Judge of the 
transaction, by which w27f property is mortgaged, pro- 
viled he has jurisdiction over tho trast property, is 
effactual foe the purpose of making ıb valid. 

Whero the co-sharers of a certam toagf property 
commenced proceedings for partition and the estate 
was partitioned, andthe Government took statutory 
step3 for realisation of the proportionate sharo of 
the costs which fell upon the wagf property, and 
the mutawalli mortgaged it, as ho found :t impoasi- 
ble to satisfy the demand from the current income 
of the properties, to avert the impending sale, 
and the Sub-Judge found that the mortgage was 

roper : 

3 eld, that there being no question as to the 
absolute necessity for the mortgage and of the un- 
doubted benefit which has been conferred on the 
endowment by the transaction, the mortgage was 
valid. 

Bat the income alone and not the corpus can 
bs pledged. 

Narayu v. Chixtaman, 6 B. 808, The Collector of 
Thana y. Harr Sit tram, 6 B 548 and NMNallayapp Plan 
v. Ambalatang Randira Sannathi, 27 M. 485 at p +72, 
followed. 

The High Oourt reduced ths interest from 12 per 
cent. par annum, with quarterly rests as stipulated 
for in the mortgage bond, to 9 por cent per annum 
simple interest and appointed a Receiver to realise 


the amount 
Appeal from the decree of the First 


Sub-Judge of Dacca, dated June 29, 1907. 

Babus Basanta Kumar Bose and Sarat 
Ohandra Ghose, for the Appellants. 

Moulvi Z. R. Zahid, forthe Respondent. 

Judgment.—tThis appeal is directed 
against the decree in a suit to enforce two 
mortgage securities executed by the first 
defendant on the 10th May 1895 in favour 
of one Ishan Chandra Addya, now represented 
by the plaintiffs-appellants. One of these 
bonds was for Rs. 1,500 and the other for 


‘the mutwall: effected a mortgage 


‘sale. 
fore, that the mortgage was created under 


B54, 
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Rs. 1,000. No question arises in the present 
appeal as to the first of these two bonds. 
As regards the second -bond, one of the 
properties included in it, was covered by 
a deed of wagf executed on the 29th 
August 1862, under which the mortgagor 
was made a mutwallz The question in 
controversy between the parties relates to 
the validity of the mortgage in respect of 
the wagf property. The circumstances 
under which the wugf property was given 
in mortgage are not disputed. The pro- 
perties included in the deed of wagf were 
zamindaris liable to be partitioned under 
the Estates’ Partition Act. In 1894, one of 
the co-sharers inthe property commenced 
proceedings under that Act. The estate was 
partitioned and the wagf properties were 
made liable for the payment of Rs. 1,275 
as the proportionate share of the cost of 
partition. The Government took statutory steps 
for realisation of this sum, and as the mutawallt 
found it impossible to satisfy the demand 
fromthe current income of the properties, the 
Collector fixed the 10th May 1895 for sale 
of the estate. Under these circumstances 
of his 
own properties and of a portion of the 
wagf estate, raised aloan of Rs. 1,000, and 
applied the sum to avert the pending 
There ig no room for dispute, there- 


the gravest necessity of the most urgent 
character, and that but for ‘the action 
taken by the mutwallz, the estate would 
have been unquestionably sold and the wagf 
destroyed. The Subordinate Judge has 
held that although these facts are not and 
cannot be disputed, the mortgage is, upon 
the authority of the decision of this Court 
in Shama Ohurn Roy v. Abdul Kabeer (1), 
absolutely null and void, and that the 
mortgagee is not entitled to proceed in any 
manner against the wagf properties included 
in the mortgage for the satisfaction of his 
dues. The position has been controverted 
before us in appeal. The question raised is 
one of considerable importance and 
to determine accurately the rights of 
the respective parties, it is necessary to 
examine the leading texts on the subject 


of alienation of wagf properties, to be found 


in the writings of Muhammadan Jurists of 
recognised authority. We proceed to give 
= (1) 3C. W. N. 158. ` 
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an English version of these texts of which the 
originals are appended to this judgment for 
facility of reference. 

Text I. 

lf a mutwalli wishes to mortgage or pledge 
the wagf propertf as security for loan, it 
is not valid because such a course would 
render the wagf useless. Neither the mut- 
walls nor the people who frequent the 
mosque (that is, the beneficiaries) can validly 
do so. If a mutawalli mortgages a house 
belonging to the wagfand themortgagee dwells 
in it, the jurists are of opinion that the latter 
is bound to pay customary rent, (literally, 
rent ofa similar property), whether the 
house be in a condition to yield an income 
or not. This should be done asa measure 
to safeguard the wagf. (Futawai Qadi 
Khan A. D. 1196, Calcutta Edition 1835, Vol. 
4, page 218). 

Text II. 

If the wagf property has no money (literal- 
ly income, profits &c.,) in the hands of the 
mutawalli, the matter should be referred to 
the Cadi so that the Cadi may order the 
mutawalls to borrow on (the security of) 
the wagf for the benefit of the wagf. The 
mutawalli may not borrow withoat the 
sanction of the Cadi. The circumstance 
which justifies the borrowing arises when 
there is no income from the wagf pro- 
perty, thereby necessitating borrowing and 
contracting œ loan (Fatawat Qadi Khan, Vol. 
4, p. 221). 

Text IM. 

The saying of the Prophet addressed to 
Omar when he wanted to appropriate a 
piece of land belonging to him and called 
Thamgi: dedicate its corpus (4al), it shall 
not be sold nor inherited nor given away 
as a gift (Hidayah by Burhanuddin 
A. D. 1197, Calcutta Edition. Vol. II, 
page 888). 

Text IV. 


When a valid wagf is made, its sale and 
transfer are not permitted (Hidayah Vol. II, 
p. 897). 

Text V. 

It is reported from Imam Muhammad, 
that it (wagf property) cannot be sold, in- 
herited nor given away as a gift (Hidayah, 
Vol. II p. 907). 

Texr VI. 

If the mutawally is called upon to pay 

the land-tax (khiraj) and tribute (Jibayah) 
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due from the wagf property, and he has 
not in his hands anything out of the income 
of the wagf, the jurisconsult Abdul Kasim 
says that it is lawful for him to borrow 
if the appropriator has anthorised him to 
do so. Otherwise, he shall have to pay 
(that is, the debt 
authority of the appropriator) out of his 
own property and not out of the income 
of the wagf. The jurisconsalb Abul 
Layth saya that when the 
confronted with an affair which makes it 
indispensable for him to borrow, he should 
do so with the sanction of the Hakim and 
then pay off the debt out of the income of 
the wagf because the Cadi has the power 
of authorising the mutawalli to borrow 
on (the security of) the wagf (Isaf by 
Tarabulusi A. D. 1575, Cairo Edition 
p. 47). 
Text VII. 


When the muéfawalli wishes to borrow 
on the security of the wagf in order to 
pay off the mortgage-money, (literally, 
price of mortgage), he is empowered to do 
sọ with the sanction of the Cadi; other- 
wise, not. Thus, it is laid down in the Sirajiy- 
yah. The circnmstance which justifies 
borrowing arises when there is no income 
of the wagf, and thereby necessitates bor- 
rowing and contracting loan. Butif there 
be any income of the tcagf, and the muta- 
walli applies his own money for the benefit 
of the wagf, he may recover the amount 
from the income of the wagf. Thus it is 
laid down in the Futawat Qadi Khan 
(Fatawat, Alamgivie, Calcutta Edition Vol. 11 
p. 519). 

Text VIII. 


It is not permitted to borrow on (the 
security of) wagf property, except when 
recourse to it becomes necessary for the 
benefit of the wagf, for example, for the 
purpose of repairs and purchase of seed 
grains. In such a case, it is permitted, 
subject to the following two conditions (1) 
the permission of the Cadi, but if the Cadi 
happens to be at a distance he may borrow on 
his own authority ; (2) when it was not possi- 
ble tolease the property (literally, corpus) and 
to spend the rents &., arising therefrom. 
(Durral Mukhtar, by Al Hiskafi, A. D. 
1677, Constantinople Edition, Vol. IU 
p. 649). . 
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Text IX. 

When it is indispensable to borrow, it 
is permitted with the sanction of the (ndi : 
if he does not happen to be at a distance 
from him (that is, the mutawall1), becanse 
the Cadi has general powers with respect 
to what is beneficial for the Muslims. And 
it is said, ib is permitted wunrestrictedly 
(that is, borrowing is permitied even without 
the sanction of the Cadi) for the purpose 
of repairs, but the first view is relied upon 
by the school (Ruddal-Mukhtar by Ibn 
Ahidin A. D. 1836, Constantinople Edition, 
Vol. TII p. 649). 

Text X. 

Ib is laid down in the commentary of 
Tanwir, the mutawalli cannot borrow on 
(the security of) the wagf for the purpose 
of repairs, except with the “permission of 
the Cadi. If the above-mentioned muta- 
walli (that is, the mutawalli mentioned in 
the question to which the Fafwa is the 
answer), borrows with his (Cadi’s) permis- 
sion for the purpose of repairing wwagf 
property, the beneficiaries cannot demand 
their dues till the debt is satisfied (Fatwa 
Mahdiyah by Sheikh-ul-Islam Mohammad 
Al Abbasi, grand mufti of Egypt A. D. 1883, 
Vol. 11 p. 469). 

` Text XI. 

It is not permitted to borrow on (the 
security of ) wagf:except subject to the fol- 
lowing three conditions :—(1) for necessity, 
for example repairs, (2) permission of Cadi, 
(3) that it was not possible to lease the 
property and spend the income arising there- 
from (Fatawo Mahdiyah, Vol. IT p. 512). 

These -texts indicate that property which 
has been validly dedicated as wagf cannot, 
unless the mutawalli is expressly empowered 
by the deed of endowment to do so, be 
ordinarily sold or mortgaged. If, however, 
necessity is established and the permission 
of the Cadi is obtained, such alienation 
is valid. Some of the texts, however, in- 
dicate that the mutawalls may borrow on 
his own authority if the Oadi happens to 
be ata distance; but the condition is im- 
posed that the wagf property should not 
be mortgaged if the same object can be 
attained by a lease. This would seem to 
show that the previous permission of the 
Cadi is not a condition precedent; and Sir 
Roland Wilson appears to favour this view, 
when he suggests that the transaction may 
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be retrospectively ` confirmed by the Court 
(Anglo-Mohamedan Law 3rd Edition 
section 337). In cases in which the per- 
mission of the Cadi has to be obtained, the 
question may arise as to which officer under 
the British system of administration of 
Justice is to be regarded’ as qualified to 


- discharge his duties. The case of Shama Ohurn 


Roy v. Abdul Kabeer (1), adopts the view 
that the Civil Court of superior jurisdiction 
in the District is vested, generally speaking, 
with the powers exercised by the Cadi 
under the Mahomedan regime. Again, in 
the case of In re Woozatunnessa Bibi (2), it 
was ruled that in Presidency towns, the 
High Court.in its original jurisdiction can 
authorise, under Muhammadan Law, dealings 
with wagf property. It must be conceded, 
however, that the British. system of ad- 
ministration of Justice differs in so many 
essential. respects from the Mohamedan 
system that any analogy between the posi- 
tion of a Cadi and that of a District Judge 
or of a Judge of this Court exercising 
original jurisdiction must be more or less far 
fetched, and. we can see no reason why 
an approval by a Subordinate Judge of a 
transaction by. which wagf property is 
mortgaged, provided he has jurisdiction over 
the wagf property, should not be quite as 
effectual.as a sanction by a District Judge. 
The truth is that the analogy is more or 
less artificial,as the Cadi (who was ordi- 
narily assisted by a mufti) was entrusted 
with the exercise of discretion in this 
matter, not merely because he was a 
Judicial officer, but also because he was 
well qualified to form an opinion as to what 
would be beneficial to Moslems from an 
orthodox religious point of view. Apart 
from this aspect of mutters, in the case 


-before us there is no question as to the 


absolute necessity for the mortgage and of 
the undoubted benefit which has been con- 
ferred on the endowment by the transac- 
tion. There is no question also that within 
the meaning of the rule as laid down in 
Text VIII, quoted from the Durral Mukhtar 
and Text IX from the Ruddul Mukh- 
tar, the Cadi was ata distance from the 
place where the properties were situated 
and the transaction took place. The Sub- 
ordinate Judge has found that the mort- 


gage was proper and may, in substance, be 
(2) (1809) 1 Ind. Cas. 512; 36 Q, 21. 
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taken to „have retrospectively approved 

it. It is difficult to appreciate how, under 
these circumstances, the mortgage can be 
treated as void The view that we take 
is substantially supported by modern text- 
writers. Thus forinstance Baillie in his 
Digest of Mohamedan Law (Vol. I, 1st Edition 
page 597, 2nd Edition, page 608) describes the 
circumstances in which the Superintendent 


is allowed to borrow, and points out that ` 


for the payment of Jand-tax or tribute, 
when there is no means to pay them out 
of the wagf, the mutawalli may borrow 
with the sanction of the Judge, the loan 
to be afterwards repaid out of the produce. 
Ameer Ali observes(Mohamedan Law, Vol. 1) 
page 874) that this rule should not be too 
literally understood, and that the prohibi- 
tion against the creation of debts by the 
mutawalli could not have been intended to 
refer to such debts as owing to the ex- 
igencies of society must necessarily, be con- 
tracted from day to day for the due dis- 
charge of the works of- the trust. 
Clovel in his Treatise on Wagf or Habons 


deals with this subject at length. In 
section 152, he observes as follows :— From 
the fact that the immovable property 


cannot be alienated when the question is 
concerned with the wagf of the immovable 
property, it results that it is susceptible 
neither of hypothecation nor of attachment. 
This principle is beyond all discussion. It 
has been judged by the Courts of Alexandria 
that hypothecation agreed upon by the 
owner with respect to property which he 
has previously made wagf of, is null, and 
also, that wagf lands cannot be the object 


.of an attachment or sale, or of any aliena- 


tion whatever and, therefore, are not sus- 
ceptible of hypothecation. The Court of 
Algeria has in the same way proclaimed 
that immovable property, made a Habons 
of, ought to remain exempt from all charges 
in the hands of the beneficiary. The 
creditors of the beneficiary have no sort of 
privilege in the immovable property, what- 
ever be the origin of their debts.” In 
section 250, the learned author makes the 
following remarks — The Nazir (the muta- 
walli) not having the power of mortgag- 
ing either the property or the income of 
the wagf, cannot contract loans. This prin- 
ciple is invariable. It may, however, happens, 
that a loan is absolutely necessary, for ex- 


Mous. ` 
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amplo,-to provide for urgent repairs, and 
avoid deterioration, or even the demolition 
of the immovable property. In this 
case, the Cadi may authorise the Nazir to 
borrow the sum indispensably necessary, but 
all obligations, contracted by. the Adminis- 
trator without a formal authorization, are 
radically null with regard to the wagf. As 
said’ in the El Bahr, borrowing is absolutely 
‘prohibited of things which can be dispensed 
with ; for indispensable things, it cannot 
be validly contracted except by the authori- 
zation of the Cadi.” It is worthy of note that 
the modern text-writers Baillie, Clovel, and 
Amir Ali, do not discuss the qnestion when 
the matter is one of urgent necessity and 
the Cadi is at a distance, nor do they ex- 
amine the effect of retrospective approval by 
the Cadi. The texts, however, to which we 
have referred, indicate plainly that the consent 
of the Cadi is essential whenever he ‘is 
available, and if so, there is no reason why 
approval subsequent to the transaction 
should not be treated as effective in the same 
manner as approval prior tothe transaction. 
It is but rational to hold that thatthe approval 
of the Cadi was deemed requisite, primarily 
with a view to make sure that the loan was 
necessary, and, in this view, approval, ante- 
cedent or subsequent, onght to be equally 
effectual. Tested in the light of these prin- 
ciples, it is clear that in the case be- 
fore us, the mortgage-debt ought to be 
treated as a valid charge upon the wuof 
properties. 

The next question which requires considera- 
tion is, what directions should be given for 
the recovery of the debt. Thetexts quoted 

_ above indicate that, if practicable, the debt 
ought to be repaid out of the income of the 
wagf properties. The sixth text quoted from 
the Isaf of Tarabulursi shows that the muéa- 

`~ walls who raises a loan on mortgage of the 
wagf properties should pay off the debt ont 
of the income of the wagf. The eighth text 
quoted from the Durral Mukhtar and the 
eleventh text from the Fatawa Mahdiyah 
point in the same direction, when they lay 
down that a recourse to mortgage is per- 
missible only when it is not possible to 
lease the corpus and spend the income thereof. 
To the same effect is the tenth text which 
shows that when a valid mortgage has been 
effected for necessity and approved by the 
Cadi, the beneficiaries cannot demand their 
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dues till the debt is satisfied. 


That a mortgage debt should be paid 


‘out of the income and even from rent paid 


by the mutawalls who may take a lease for 
the purpose, is manifest from the following 
passage translated from an authoritativo 
work on the law of wagf (Adda and Gha- 
lioungui Droit Mussul-man-de wagf, Alex- 
andria 1893, page. 275): “Section561. The 
lense agreed upon by the Nazir in order to pay 
off the debt owed by a wagf is valid (one aftor 
the other).” 

Section 562—Where the Nazir himself 
takes the lease he can be exempted from the 
payment of the rents and can also set 
them off against the money owing to 
him. - 

+ Note L.—Waoef as well as its administration 
are found at a given moment to devolve upon 
a beneficiary. 

This sole beneficiary who, as we have 
said already, was at’the same time the Nazir, 
haslet tue wagf lands for a certain period and 
for customary rents to his creditor in order to 
compensate his credit. 

Is the said compensation valid P Yes, by 
analogy with the principle admitted in 
El. Bazzazich in the Chapter of Will which 
is as follows:— There is compensation when 
the Wast of the minor sells the goods of 
the latter to his creditor, the wagf and 
the Will being of the same nature. There 
is all the more reason then for compensa- 
tion in onr case where the lessee is the 
sole beneficiary and consequently can com- 
pensate what he alone ought to draw”, 
(also El. Cazrouni). 

El. Khalehi in his collection of judgments 
says In. answer toa question like the pre- 
vious: “ If the Nazir is the beneficiary of 
all the rents, if the period should have 
expired and the debt be of the same naturo 
as the rents; there is no doubt as to the 
validity of the compensation. But if the 
said beneficiary derives benefit only from one 
portion of the revenues, the compensation is as 
valid according to Abu Hanifaand Mohammad 
excepting with respect to the responsibility of 
the Nazir. : 

Abu Yusuf after having declared his opi- 
nion in favour of the admissibility of 
the -compensation says that the authors who 
admit it may cite it and he goes on to 
mention the said authors adding the fol- 
lowing note that “it is, therefore, clear that 
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one may validly exempt the tenanting Nazir 
from the rents and the validity of the 
compensation depends on the admissibili- 
ty of the exemption just as has been said by 
El Ala-i.” 

It is not necessary for us in the present 
case to consider whether when a valid mort- 
gage has been created of wagf property for 
necessary purposes and approved by a 
Judicial officer whose fonctions are assumed 
to correspond to those of a Cadi, it is com- 
petent toa Court to direct the sale of the 
mortgaged properties for the satisfaction 
of the debt. It is sufficient for us to observe 
that judicial pronouncements of the highest 
authority are to be found in the reports 
in supprot of the view that not the corpus 
but the income alone can be pledged under 
such circumstances, Sir Michael Westropp, 
C. J., stated in Narayan v. Chintaman (3), 
that religions endowments in this country, 
whether they be Hindu or Muhammadan, are 
not alienable though the annual revenues of 
such endowments, as distinguished from the 
corpus, may, for purposes essential to the 
temple or other institution endowed, be oc- 
casionally pledged. The same view was 
affirmed in The Collector of Thana v. Hari 
Sttaram (4), and has been emphatically 
endorsed by Sir Subramainah Ayyar, O.J. in 
Nallayappa Pillian v. Ambalavana Pandara 
Sannadhi (5), where it was maintained 
that according to the Indian Common Law 
relating to Hindu Religious Institutions, the 
corpus was inalienable and the revenues there- 
of might alone be pledged for the necessities 
of the institution. Itis needless, however, 
for us in the present case to enter into an 
examination of this comprehensive proposi- 
tion, as the mortgagees have declared that 
they will be quite satisfied if arrangement 
is made for payment of their dues from the 
income of that portion of the wagf properties 
which is covered by the mortgage. They 
have further agreed that this can be most 
satisfactorily arranged by the appointment 
of a Receiver. We need not consequently 
examine whether the decision of the Sudder 
Court in Maulvie Abdvola v. Rajesri Dosse 
(6), which was accepted as good law in 
Shama Churn v, Abdul Kabeer (1), may not 


2 5 B 893. 

4) 6 B. 546 

(5) 27 M 485 atp 472. 

(6) (1846) B. 8S. D. A 266; 7 Mac. Selected Re- 
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require qualification. No doubt, as laid down 
by the Judicial Committee in Jewun Dass 
Sahao v. Shah Kubeerooddeen (7), when pro- 
perty has been dedicated as wagf, a Bale or 
transfer of the thing appropriated is unlawful. 
But neither this case nor the other decisions 
upon which reliance is usually placed in 
support of the inalienability of wagf property, 
Soojat Ali v. Zumeerooddeen (8), Doyal 
Ohund Mulitck v. Syed Keramut Ali (9), 
and Syed Asheerooddeen v. Sreemutty Drobo 
Moyes (10), lay down that a mortgage can, 
under no circumstances and for no purpose, 
be effected of wagf properties, or that a mort- 
gage for necessary purposes and not approved 
by the Cadi because he is not available or ap- 
approved by him subsequently, cannot be paid 
out ofthe income of the property. On the 
other hand, there is a passage in the judg- 
ment of the Judicial Committee in Jewun 
Das v. Shah Kabeervoddeen (7), which indicates 
plainly that although the alienation may 
be illegal, if the purchast-.uoney has been 
applied to the use of the wwagf,the party 
benefitted may perhaps be reqnired to account 
for it. 

The only question which remains for 
consideration is in respect of what sum 
the plaintiffs can legitimately claim to be 
repaid out of the income of the wagf pro- 
perty comprised in the mortgage security, 
As stated previously, the principal sum 
advanced under the mortgage was Rs. 1,120. 
The rate of interest was 12 per cent. per 
annum with quarterly rests. It is impossible 
to hold that a loan by a trustee of endowed 
property at such a high rate of interest is 
beneficial to the endowment, although the 
principal sum itself might have been urgently 
needed for the protection of the endowment. 
In a case like this, the Court is perfectly 
justified inallowing interest at a reduced 
rate, on the principle explained by their 
Lordships of the JudicialOommittee in Gangu- 
persad Sahu v. Maharani Bibi (11) and 
Hurro Nath Rat Chowdhry v. Randhir 
Stngh (12), and applied by this Court 
in Abhiram Pal v. Mokunda Dal Dutt (13). 
In our opinion, the mortgagee in so far 
as he seeks any relief against the wagf pro- 

7) 2 M. L A 390; 6 W. R. 3 (P. 0). 

9 5 W. R. 158. (9) 16 W. R. 116, 

10) 25 W. R. 557. 

(11) 12 I. A. 47; 11 0, 379. 

(12) 18 I. A. l; 180. 311. 

(13) 5 0. L J. 642, 
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perty, ought not to be allowed to throw 
upon it a burden greater than that of the 
principal sum and simple interest at 9 
per cent. per annum ; the mutawalli was, 
no doubt, undera necessity to borrow the 
principal sum, but there was no necessity to 
borrow at a high rate of compound interest. 
On this calculation, the amount due under 
‘the mortgage, allowing credit for a payment 
“of Rs. 500 made on the 3rd December 1905, 
would amount to Rs. 1,790 up tothe date of 
the decree of the Court. The plaintiffs would 
be entitled to be paid this portion of the 
decretal money from the funds that may 
come into the hands of the Receiver ; this 
is in addition to the mode of relief indicated 
in the decree of the lower Court. 

The result, therefore, is that this appeal 
must be allowed and the decree of the Court 
‘below varied hy the addition of the follow- 
ing clause:— Ont of the sum payable 
under the decree, the plaintiffs are declar- 
ed entitled to recover Rs. 1,790 from the 
income of the wagf property -mentioned 
in schedule (ga) item No. 2, which for this 
purpose will be placed by consent of parties 
in the hands ofa Receiver to be appointed 
by the Subordinate Judge. The Receiver 
will act under the directions ,of the Sub- 
ordinate Judge who will determine what por- 
tion of the income of the property placed in his 
charge should, with due regard to the legiti- 
mate needs of the wigf, be periodically applied 
towards the payment of the sum of Rs. 1,790.” 

The case will ba remanded to the Subordi- 
nate Judge to enable him to carry out the 
orders of this Court. We make no order as 
to the costs of this appeal. 

Appeal allowed. 





(s o. 11Bom. L. R 616;80. WN. 699,1A L.J. 
384 ;7 0. C 248.) 
PRIVY COUNCIL. 
ÅPPEAL FRON OUDH. 

May 14, 1904. 
Present:—Lord Macnaghten, Lord Lindley 
and Sir Arthur Wilson. 
THAKURAIN BALRAJ KUNWAR AND 
ANOTHRR—DEFSNDANTS 
Vresus 


RAT JAGATPAL SINGH—Puarntier. 
Ondh Istates Aot CI of 1869), 5+ 8, 18, 14, 15 wad 22 
c! (8)—Oonstrnotion — Would hare succeeded” in s8 13, 
14 and 15, meaning of—Soas of taluqdar, by different 
mothers— Brothers.” meaning of —Sarginal notes and 
sections of Acts, 5 


_ P, a talugdar, who died in 1866, and whose name 

was entered after his death in Lists I and II, mention- 
ed in section 8 of the Oudh Estates Act (I of 1869), 
made over his estate by will to his younger son B, 
who died ın 1890 intestate, leaving two widows, the 
appellants, but no male issue The respondent, tho 
son of B’s elder brother, the o'dest male hneal 
descendant of P, sued the appellants for proprictary 
possession of the estate on the allegation that on R’s 
death intestate, he came ito the property undor 
clause (8) of section 22 of the Act - 

114, that section 14 did not apply and, therefore, 
the respondent was not entitled to succeed to the 
estate under clanse (6) section 22 of the Oudh Estates 
Act. The expression‘ would have succeeded’ in 
sections 18 and 14 must be confined to persons in the 
special line of snocession that would have been 
applcable to the particular case if the transferor or 
testator had died intestate and the death had occurred 
at the date of the transfer or, in the case of a gift by 
will, at the time when the succession opened : 

He'd, further, that B, was not a “legatee ” within 
the definition of that term in the Act of 1869, as the 
bequest in his favour, if it took effect, came into 
operation before that Act was passed 

Held, alao, that P’s eldest son, though born of a 
different mother, was a brother of B, within tho 
meaning of the word “ brother “in clause (6) of 
section 22. 


Marginal notes to the sections of an Act cannot 
be referred to for the purpose of construing the Act 

Messrs. Haldane K.O., Bonerjee and Ross 
for the Appellants 

Mr. DeGruyther, for the Respondent. 

Judgment. 
_ Lord Macnaghten.—This appeal raises a 
question under the Oudh Estates Act 1869, 
as to the succession to property which former- 
ly belonged to Rae Pirthipal Singh, who 
died in June 1866, and whose name was 
entered, after his death, in List I and List II 
of the lists mentioned in section 8 of the Act. 
List [isa list of all persons who were to be 
considered talugdars within the meaning of 
the Act. List II isa“ listof the tulugdras 
whose estates, according to the custom of the 
family on and before the18th day of February 
1856, ordinarily devolved upon a single heir.” 

The property in question was made over by 
Pirthipal Singh by will (as both the Courts 
below have held) or by transfer under a 
family arrangement (as the appellants con- 
tend) to his younger son Bisheshar Bakhsh. 
Bisheshar died in August 1890 intestate, leav- 
ing two widows but no male issue. 

The rival claimants to the property aro 
(1) the son of Bisheshar’s elder brother, the 
eldest. male lineal descendant of Puirthipal 
Singh, who was plaintiff in the suit and is 
respondent to this appeal, and (2) the two 
widows of Bisheshar who are appellants, 
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They weredefendants in the suit, and succeed- 
sd in the Court of the Subordinate Judge. 

The sections of the Act which have the 
most direct bearing on the question in dispute 
are the following :— 


No talugdar or grantee, and no heir or Jegatee of 
a talugdar or grantee, shall have power to 
give or bequeath his estate, or any portion 
thereof, or any interest therein, to any person 
not being either,” 

(1) “ A person, who under the provisions of this 
Act or under the ordinary law to which 
persons of the donor’s or testator’s tribe and 
religion are subject, would have succeeded to 
such estate or to a portion thereof, or toan 
interest therein, if such ‘alugdar or grantee, 

. heir or legatee, had died intestate ; or 

(2)“ A younger son of the talugdar or grantee, 
heir or legatee, in cage the name of such 
talugdar or grantee appears in the third or 
the fifth of tho lists mentioned in section 
eight, except by an instrument of gift ora 
will executed and attested, not less than 
three months before the death of the donor 
or testator, in manner herein provided in the 
case of a gift or will, as the cade may be, and 
registered within one month from the date 
of its execution.” 

‘V.-—-TRANSFERS AND BEQUESTS. 


“44. If any talugdar or grantee shall heretofore 
have transferred or bequeathed, or if any 
talugdar or grantee, or his heir or legates, shall 
hereafter transfer or bequeath thowhole orany 
portion of his estate to another talugdar or 
grantes or to such younger son as is referred 
to in section 18 clause (2), or to a person 
who would have succeeded, according to the 
provisions of this Act, to the estate or toa 
portion thereof if the transferor or testator 
had died without having made the transfer 
and intestate, the transferee or legatee and 
his heirs and legatees shall have the same 
rights and powers, in regard to the property 
to which he or they may hare become 
entitled under or by virtue -of such transfer 
or bequest, and shall hold the same subject 
to the same conditions and to the same rules 
of succession as the transferor or testator 


“16. Ifany talugdar or grantee shall heretofore 
have transferred or bequeathed, or if any 
tulugdar or grantee or his heir or legatee 
shall hereafter transfer or bequeath to any 
person not being a talugdar or grantee the 
whole or any portion of his estate, and such 
person would not have succeeded, according 
to the provisions of this Act, to the estate or 
to a portion thereof if the transferor or 
testator had died without having made the 
trausfer and intestate, the transfer of, and 
succession to, the property so transferred or 
bequeathed shall be regulated by the rules 
which would have governed the transfer of 
and succession to such property if the 
transforee or legatee had bought the same 
from a person not being a talugdur or 
grantee ” . 


Besides these sections it is necessary to 
refer to section '22, which provides for 
intestate succession in the case of the death of 
any talugdar or grantee whose name is insert- 
ed in List II, List IIT, or List V, or the heir 
or legatee of such talugdar or grantee. A 
number of cases are dealt with separately and 
in order, beginning with the case where the 
deceased leaves an eldest son. In that case, 
clause (1), the estate is to descend “ to the 
eldest son. ...... and his male lineal descend- 
ants subject to the same conditions and in the 
same manner as the estate was held by the 
deceased.” Then after dealing in separate 
clanses with other cases, including the case of 
an adopted son, the section provides, in 
clause (6), that in default of such adopted 
son the estate is to descend “to the eldest 
and every other brother of such talugdar or 
grantee, heir or legatee, successively accord- 
ing to their respective seniorities and their 
respective male lineal descendants subject as 
aforesaid.” 

Now the contention on the part of the 
respondent is that on Bisheshar’s death, 
intestate, he came into, the property under 
clause 6 of section 22. The appellants, onthe 
other hand, maintain that Bisheshar was not 
legatee of Pirthipal Singh within the mean- 
ing of that word in the Act of 1869,and that, 
whether he was not a legatee in the ordinary 
sense of the word, the case is governed by 
section 15 and that, accordingly, onthe death 
of Bisheshar intestate, the property devolved 
as it wonld have devolved if Bisheshar had 
bought it from a person not being a ftalugdar 
or grantee. 

The learned counsel for the respondent 
argued quite correctly that section 15 must 
be read in connection with sections 13 and 14. 
His contention was that Bisheshar was a 
person who would have succeeded, within the 
meaning of section 14, if Pirthipal had died 
without having madea transfer of the pro- 
perty, and intestate. 

The real question is what is the meaning 
of the words “would have succeeded” in 
sections 18 and 14. Of course if Bisheshar’s 
case falls within section 14, section 15 can 
have no application to it. 

Their Lordships think that the learned 
Judges in the Court ofthe Judicial Commis- 
sioner have gone too far in holding as they 
did “that any person mentioned in section 22 
as apossible heir may be said to be ‘ a person 
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who would Have succeeded according to the 
provisions of the Act to the estate if the 
testator had died intestate’ within the 
meaning of section 14.” They think that the 
expression “ would have succeeded must be 
confined to persons in the special line of 
suecession that would have been applicable to 
the particular case.if the transferor or 
testator had died intestate and the death 
had occurred at the date of the transfer or, 
in the case of a gift by will, at the time 
when the succession opened. In short, they 
think that the expression “a person who 
would have succeeded according-to the pro- 
visions of the Act” is equivalent to “ the 
person or one of the persons to whom the 
estate would have descended according to the 
provisions of the special clause of section 22 
applicable to the particular case.” Their 
Lordships do not agree with the view of the 
learned counsel for the respondent that clause 
2 of section 13 was introduced by mistake and 
may bə disregarded altogether. On the 
contrary they think that that clause throws a 
good deal of light on the words in dispute. A 
younger son of a talugdur named in List IIL 
or List V is no doubt among the poasible 
heirs of his father but heis not within the 
prescribed line of succession if the father 
leaves an eldest son or a male lineal descend- 
ant of and eldest sun. 

The construction which commends itself to 
their Lordships gives a meaning to overy 
part of the sections under consideration If 
a transferor bequest is made to a person in 
the prescribed line of. succession, there is 
reason for placing the transferee or legatee 
in the same position with regard to succession 
to the estate asthe trasferor or testator, but 
if the prescribed line of succession is broken 
by a transfer or bequest of the entailed estate 
to a person outside the prescribed line, it 
seems not unreasonable that the fetter of the 
entail, such as it is, should no longer apply to 
the estate. 

There are some minor points which were 
discussed in the judgment of the Jndicial 
Commissioners, or argued before their 
Lordships, which ought perhaps to be 
noticed. 

Their Lordships have no doubt that Pir- 
thipal’s eldest son, though born ofa different 
mother, was a brother of Bisheshar within 
the meaning of the word “ brother” in clause 
(6) of section 22, 


Tt is well-settled that marginal notes to the 
sections of an Act of Parliament cannot be 
referred to for the purpose of construing the 
Act. The contrary opinion originated ina 
mistake and it has been exploded long ago. 
There seems to be no reason for giving the 
marginal notes in an Indian Statute any 
greater authority than the marginal notes in 
an English Act of Parliament. 

In their Lordships’ opinion itis immaterial 
to enquire whether Bisheshar took under a 
will or by transfer. Both the lower Conrts 
have held that the title is derived under a 
will. The question seems to be one of some 
difficulty. It is not necessary to decide it. It 
is enough for their Lordships to say that they 
are not satisfied that the Courts below are 
wrong. 

Their Lordships agree with the Judicial 
Commissioners in thinking that Bisheshar 
was nota “legatee ” within-the definition of 
that term in the Act of 1869. The bequest 
in his favour, if it took effect, came into 
operation before the Act was passed. He 
cannot, therefore, be considered a person to 
whom property was bequeathed under the 
special provisions of the Act. 

Their Lordships will humbly advise His 
Majesty that the decree appealed from should 
be reversed, with costs,and the decreeof the 
Subordinate Judge restored. 

The respondents will pay the costs of the 
appeal. _ 

Appeal allowed. 





(s. c. 88 B. 884; 10 Bom. L. R. 821.) 


BOMBAY HIGH COURT. 
ORIGINAL CIvIL Surt No. 166 or 1908. 
July 9, 1908. 

Present :—Mr. Justice Macleod. 
LALBHAI TRICAMLAL ARD OTHERS—- 
PLAINTIFFS 
versus 
Tue MUNICIPAL COMMISSIONER 
ror THR CITY or BOMBAY—Derrnpant. 

City of Bombay Municipal Act (ITI of 1888, Bom ), 
s8 854, 471—Object of 8 354—Uommussiones'’s poner to 
order demolition of dangerons structures—Erercise of 
discretion through Agent--Notice to pull doun-— 
Right of owner to be heard—Maln fidesa—nijunction 

The primary object of section 354 of the City of 
Bombay Municipal Act is the safety of the public, 
to secure which the Commissioner must of neces- 
sity be given very wide powers. But ıt does not 
follow that those powers can be exercised arbit- 
ranly and withont due consideration to the pro- 
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visions of the section and the rights of indivi- 
duals. 

The word ‘appear’ need not involve ‘appear 
to the eye.’ Itis sufficient if 1t appears to the Com- 
missioner on the representations of a competent 
officer whose duty ib is to make such representa- 
tions. But the Commissioner’s action when ‘it 
appears’ is judicial, so that he must exercise his 
discretion in determining what action should be 
taken. , 

It is only by the aid of a fiction thata notice 
signed by the Commissioner, merely on the strength 
of the signature of, his Subordinate Executive En- 
wineer, can be said to be a notice which com- 
plies with the section A notice mgned in this 
way is not invahd but at the same time it can- 
not deprive the person served with it of his right 
to object unless the legislature has clearly de- 
prived him of such a right. Therefore, ıt should 
be considered as a notice to show cnuse, not a 
final notice. R 

Danger means perl, risk, hazard, exposure to 
injury from pain or other evil and can vary in 
degree according as the apprehended injury is ex- 
pected to occur at once or at some future time. 
Section 354 applying to all degrees of danger and 
prescribing various precautionary measures to be 
taken to prevent injury resulting therefrom, it 
follows that firat the degree of danger must be 
ascertained and then the appropriate precautionary 
measure prescribed. There may be cases in which 
the danger is so imminent that the only obvious 
requisition to make on the owner is to pull down, 
in others the danger may be averted by less 
stringent measures Where it is not suggested that 
the danger is imminent ao duty is imposed on the 
Commissioner to decide judicially what should be 
done to assure the safety of tho public having 
dug regard to the interests of the owner of the 
building. 

Discretion must not be arbitrary. The very term 
itself standing and unsupported by circumstances 
imports the exercise of judgment, wisdom and 
skill as contradistinguished from unthmking folly, 
heady violence or rash injustice 

The Court is entitled to see whether the Com- 
missioner has exercised his discretion. It has to 
be exercised, first, in coming to a conclusion as 
to the state of the structuro and then in fixing upon 
the appropriate remedy Therefore, it 18 a sufi- 
cient exercise of his discretion m deciding what 
structures are dangerous, 1f he appoints a com- 
petent person to represent to him what struc- 
tures aro dangerous. But if a notice is’ issued 
on the representation of such & person, it is open 
to the owner to prove that that person has not 
exercised his discretion or has been actuated by 
improper motives in prescribmg the steps to bo 
taken. 

If the owner can prove to’ the satisfaction of 
the Court that his house was notin sach a dang- 
erous condition as to warrant an order to pull down, 
that would be prima facte evidence that the per- 
gon appointed by the Commissioner has not exer- 
cised his discretion. When the Commissioner has 

erforce to act on advice of his expert advisers it 
must be proved that they decided judicially what 
advice they would offer If they did not, the pro- 
yigions of the section have not been complied with, 


In other words, the Commissioner can ° exercise 
his discretion throngh an agent, but it follows that 
if the agent hag not exercised his discretion, nor 
has the Commissioner, the Céommismoner has the 
opportunity to remedy this when the owner com- 
plains. 

Under certain circumstances the safety of the 
pubhe must be considered m priority to the rights 
of private individnals, as in the case of imminent 
danger, but whero there is no suggestion of immi- 
nent danger, the private individual concerned 18 
entitled to be heard nasa matter of common justice. 

A person, proceeded against under section 471 of 
the Municipal Act, 1888, is entitled to show that the 
provisions of the Act have not been complied with, 
otherwise the word “lawfully” is without meaning 
and unnecessary. 

The facts from which the inference of mala 
Jides 1s sought to be drawn must be so irresis- 
tible, as to admit of no other conclusion. 

The Legislature has not given the Commissioner 
absolute powers, aud whether the danger is im- 
minent or not ıb 18 impossible to dispute the justice 
of allowing an ownor to be heard on the ques- 
tion as to what steps should be taken to 
secure the safety of the public. In cases where 
the danger ıs certified as immment, there would be 
httle chance of his getting an injunction, but in 
other cases if he can get an injunction he may 
succeed in saving his property. 

Mr. Kirkpatrick (with Mr. Setalvad and 
Mr. Bhandarkar), for the Plaintiff. 

Mr. Jardine (with Mr. Weldon), for the 
Defendant. 

Judgment.—tThe plaintiffs as trustees 
of Godiji Maharaj’s templein Bombay are the 
owners of a house at the corner of Chakla 
Street and Cuombharwada Cross Lane, con- 
sisting of a ground floor and one upper floor. 
The rooms on the ground floor are used for 
shops and the rooms on the upper floor are 
partly’ used for living purposes and partly for 
storing goods. The gross rentalis Re. 316. 

On the 6th January 1908, the plaintiffs 
were served with a notice from the defendant, 
the Municipal Commissioner for the City of 
Bombay (Exhibit A), requiring them, under 
section 854 of the City of Bombay Muincipal 
Act, 1888, to pull down the whole of the first 
floor of the said house including the flooring 
and the roof and pull down or secure the 
remainder of the said structure, on the gronnd 
that the structure was in a ruinous condition, 
likely to fall and dangerous to any person 
occupying, resorting to or passing by the same. 
The plaintiffs in consequence of this above 
notice instructed their Engineer Mr. N. D. 
Kanga to inspect the building and he ex- 
pressed the opinion that no portion of the 
building was dangerous or in a ruinous con di 
tion or likely to fall, The plaintiffs through 
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their solicitors Mesars. Bhaishankarand Kanga 
then wrote to the defendant on the Ist Febru- 
ary a letter (Exhibit A38):— . 

“Our clients, the Trustees of the Godiji 
temple, in whom is vested the house No. 145 
situate at Chakla Street have placed in our 
hands Notice No. 393 of 1907-08, dated the 
Gth ultimo, issued under section 354 of the 
City of Bombay Municipal Act, 1888, and we 
are instructed.to statein reply that on receipt 
of your said notice our clients showed the 
same house to their engineer who after careful 
examination found that the said house was in 
quite a sound condition and was not in a 
ruinous condition or likely to, fall down or 
dangerous to any person occupying, resorting 
to or passing by the same, and we believe that 
some mistake has been committed in issuing 
the said notice in regard to the said house. 

We, therefore, request that you will be good 
enough to have the house examined by the 
Engineering Department of the Municipality 
with the view of ascertaining its real condition 
and our clients are satisfied that it will be 
found quite unnecessary to pull down the 
whole of the first floor including the flooring 
and the roof and in the meantime oblige our 
clients by suspending action on the said notice. 

Our clients’ engineer will be glad to meet 
the officer of the Executive Engineer’s Depart- 
ment who may be deputed to inspect the 
house and discuss the subject with him on 
any day which may bə appointed for the 
purpose.” 

On the 17th February, the defendant wrote 
to the plaintiffs’ solicitors (Exhibit A5) for- 
warding the momo. of the Executive Engineer. 
It was as follows:— ` 

The house in question has been examined 
by this department and certain portions of 
the samo having been found in an unsafe 
condition, a notice under section 354 of the 
Municipal Act has been issued for the removal 
of the same. 

The solicitors may be informed that a 
month’s time was given to comply with the 
notice which time has already expired and as 
their clients have done nothing in the subject, 
Municipality will now take further steps in 
the matter. 

On the 19th February 1908, notice was 
given to the plaintiffs under the signature of 
Mr. A. B. Vaidya, Inspector of Streets and 
Buildings, B. Ward South, that he would 
enter on the premises at S—30 on the 27th 


February to'pull down the first floor as 
required by the notice of the 6th January. 
This notice is Exhibit B. The history of the 
notice is as follows: —Mr.Katrak, Superintend- 
ent of Streets and Buildings, sent A3 to 
Mr. Vaidya with a memo Al7 asking him to 
report. Mr. Vaidya returned it with his re- 
marks A+. He says: “The building was ex- 
amined by the Engineering Department and 
the notice was issued after careful inspection.” 
No further inspection was made by Mr. 
Vaidya before he reported. Mr. Katrak on 
getting Exhibit A4 prepared a draft (Exhibit 
A18) for Mr. Hall’s, the Executive Engineer’s 
approval. Mr. Hall approved the draft on 
lith February and on the 14th, Mr. Katrak 
gave instructions on his own responsibility 
to issue the notice B. It was drawn up and 
signed by Mr. Vaidya before the defendant 
replied on the 17th February by Exhibit A5 
to plaintiffs’ solicitors’ letter A3, though it 
was not served until the 19th February. The 
plaintiffs then asked Mr. Chambers, the well- 
known Architect and Surveyor, to inspect 
the building. He did so on the 24th February 
and made a report on the same day (Exhibit 
A6), in which he expressed the opinion that 
the building was not dangerous or in a 
ruinous condition or likely to fall. The plain- 
tiffs’ solicitors then wrote to defendant on the 
2ith February (Exhibit AY) forwarding a 
copy of Mr. Chambers’ report and asking 
defendant to reconsider the matter, otherwise 
they would be obliged to file a suit for an 
injunction. No answer being received this 
suit was filed on the 25th February. On the 
15th April, plaintiffs obtained an interi 
injunction restraining the defendant from 
pullling down or trespassing upon the premises 
in the plaint mentioned until the 8th May, on 
their undertaking not to doany work to their 
building. Olearly there was no imminent 
danger then. On the 6th May thé injunction 
was extended for a fortnight and was finally, 
on the 22nd May, after considerable argument, 
extended to the hearing of the suit. The 
defendant filed his written statement on the 
9th April. He says that when Exhibit A was 
issued it appeared to him and it still appeared 
to him that the condition of the upper story 
of plaintiffs’ house was such that the said 
structure was dangerous to persons occupying, 
resorting to or passing by it, that the danger 
would be enhanced if the said structure were 
not removed before heavy rain fell, and under 
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the above circumstances the plaintiffs were 
not entitled to the injunction prayed for. By 
an order of the 14th April 1908 the plaintiffs 
were allowed to amend their plaint by adding 
clauses lla and 116 in which they alleged 
the defendant in issuing the seid notice did 
not exercise his powers in a proper, reasonable 
or considerate manner and that his object 
was not a bona fide one, his real object being 
to acquire the property for widening Cum- 
bharwada Cross Lane. The defendant replied 
to these allegations by an affidavit of the 5th 
May. 

Bofore dealing with the circumstances 
under which the notice of the 6th January 
1908 came to be issued, I must refer to the 
previous history of the plaintiffs’ house and 
the correspondence between the owners and 
the Municipality relied upon by the plaintiffs 
as showing the real object of the defendant 
in issuing the notice under section 3854. 
The plaintiffs bought the house on the 6th 
October 1904. On the 8th October 1901 the 
previous owner had applied to the Executive 
Engineer of the Municipality to add a story 
(Exhibit C). On the 7th November 1901 the 
Executive Engineer disapproved by Exhibit 
D on the ground that the whole of the pro- 
posed work was within the regular line of 
the streot na shown in the plan sent there- 
with. On the 17th November the owner’s 
Engineer wrote Exhibit E asking that hisclient 
should either beallowed to build or the property 
should bo acquired by the Municipality. On 
the 25th March 1902 the Executive Engineer 
declined to entertain the proposal (Exhibit G). 
There was also a further objection that the 
building was not strong enough to bear another 
story. In-1905 the plaintiffs executed certain 
repairs within the regular line of the street 
without Municipal approval, and were fined 
Rs. 5 in the Police Court. Thereafter a 
notice was served on them (Exhibit H) of 
the 22nd July to remove the alterations. 
Proceedings to enforce the notice, however, 
were not taken as according to a minute 
appearing on Exhibit J the work done had 


“been very trifling. On the 13th July 1905 


the Divisional Health Oficer issued a notice 
(Exhibit K) requiring plaintiffs to provide a 
privy of two seats and as plaintiffs did not 
comply with the requisition a simmons was 
taken out onthe 7th December (Exhibit L). 
On the 83rd February 1906 plaintiffs’ 
Engineer wrote to the Health Officer 


(Exhibit N) stating,that they had sub- 
mitted plans for the privies to theHxecu- 
tive Engineer and asking for the sum- 
mons to be withdrawn. The same day the 
plaintiffs submitted plans to the Executive 
Engineér (Exhibit O). On the 24th February 
1906 the Executive Engineer wrote Exhibit Q 
to the Municipal Commissioner stating that 
as the works intended to be constructed 
according to the said plan were within the 


-regular line of the street he proposed to 


require the building to be set back. On the 
same day the Executive Engineer sent a 
notice of disapproval (Exhibit R) to the 
plaintiffs. On the 19th March 1906 the 
Divisional Health Officer wrote Exhibit 
S to the Executive Engineer in respect of 
the summons taken out against the plaintiffs 
for not building the privies. By the memo- 
randum of the 29th March (Exhibit P) 
prepared by Mr. Vaidya for the Executive 
Engineer, the Divisional Health Officer was to 
be informed that the plaintiffs’ plans for the 
privies could not be approved, as the whole 
properly was intended tobe acquired for the 
improvements of the road and the question 
of compensation was under consideration. On 
the 24th March the Executive Engineer re- 
ported to the Commissioner (Exhibit V) 
advising that the whole property should be 
acquired and the Commissioner’s sanction 
was solicited. On the 29th March, the Divi- 
sional Health Officer was informed that the 
question of set back was under consideration. 
The question of obtaining the set back seems 
to have remained in abeyance in the Com- 
missioner’s office in spite of reminders from the 
Executive Engineer. That Officer wrote again on 
the 14th November 1906 (Exhibit Z) asking 
for the Commissioner’s early instructions. 
On the 29th November the Commissioner 
wrote Exhibit Al, in reply to Z, saying that 
the acquisition of the set back may be allowed 
to stand over until the owner of the property 
gives the Municipality an opportunity of 
taking it, and in the meantime the Health 
Department were to take no further action in 
the matter of privy accommodation. While 
this correspondence was going on there was 
no suggestion whatever that plaintiffs’ honse 
was in ndangerous condition. On the 29th 
November 1907,Mr. Vaidya, Inspector, and Mr. 
Katrak,Superintendent of Streets and Buildings 
for this ward, were on a roundof inspection. 
To the north of plaintiffs’ house one Harichand 
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Kapurchand was erecting building with a 
ground floor and three upper floors, and the 
erection of this building had to be supervised 
by the Municipal officers. Mr. Vaidya said 
that he and Mr. Katrak were passing down 
Cumbharwada Cross Lane when he drew 
Mr. Katrak’s attention to the way in which 
plaintiffs’ house leaned over towards the 
north. Thereupon they both went into 
plaintiffs’ house and after inspecting it, 
Mr. Katrak gave the witness instructions to 
examine the house more in detail and report 
to him. Mr. Katrak said that heand the Ins- 
pector while looking out from Harichand’s 
house noticed the lean over of plaintiffs’ house, 
but itis not very material from where the 
lean over was first noticed, though I do not 
think that Mr. Katrak could have seen any- 
thing more than the roof of plaintiffs’ house 
from MHarichand’s window. Mr. Vaidya 
examined the plaintiffs’ house on the 6th 
and 9th December making rough notes of the 
result of his inspections (Exhibit 5). He 
reported to Mr. Katrak and they both visited 
the house on the llth December. Mr. Vaidya 
brought his rough notes and a form of report 
marked A2 in which he had filled in the 
Inspector's remark column with a summary 
of his rotgh notes. Mr. Katrak then filled 
in the Superintendent’s remark column in 
pencil and also the directions on the second 
sheet for the Notice Clerk. The two sheets 
were then returned to Mr. Vaidya to get the 
notice drawn up. The report and the notice 
were afterwards sent by Mr. Vaidya to Mr. 
Katrak who initialled the notice and for- 
warded the papers to Mr. Hall, the Executive 
Engineer. Mr. Hall signed the notice and 
sent it alone to the defendant. Defendant 
signed the notice and a duplicate copy was 
served on the plaintiffa on the oth January. 
Before that they had no notice that their 
house was being inspected by the Municipal 
Officers. It is notsuggested that either the 
defendant or Mr. Hall had seen the house or 
formed any opinion of their own regarding 
its condition before the suit was filed. De- 
fendant signed the notice because he relied on 
Mr. Hall’s signature and Mr. Hall signed it 
because he relied on Mr. Katrak’s initials. 
The third issue deals with the defendant’s 
contention that this notice is conclusive unless 
the plaintiffs can prove mala fides. It is not 
suggested by the plaintiffs that there is any 
mala fides on the part of the defendant person- 


ally but they contended in their plaint as 
originally framed that they were entitled to 
show that the condition of their house was 
not such as to warrant the issue of the notice, 
and that if they succeeded in doing that they 
were entitled to the injunction, as it could 
not possibly have appeared to the defendant 
that the house was in a dangerous condition 
or likely to fall. It could well be implied 
from this that plaintiffs had raised the question 
whether the defendant had exercised the powers 
vested in him under the said section in a 
proper, reasonable and considerate manner 
or whether he had acted capriciously or arbit- 
rarily. After inspection of the defendant's 
documents it seemed probable to the plaintiffs 
that the notice was issued owing to a desiro 
on the part of the defendant to acquire their 
property for the purpose of widening Cum- 


- bharwada Cross Lane. They, therefore, applied 


for and obtained leave to amend their plaint 
by adding two clauses definitely raising these 
questions :— 

(1) Whether the defendant had exercised 
his powers in a proper, reasonable and 
considerate manner and not capriciously or 
arbitrarily ? ; 

(2) Whether the defendant had been actuated 
by an improper motive ? 

Section 354 of the Municipal Act of 1888 
is the only section under which the Com- 
missioner can act in respect of buildings 
in a ruinous and dangerous condition. It is 
headed—" Dangerous structures.” 

Sub-section (1) is as follows :— 

If it shall at any time appear to the Com- 
missioner that any structure (including under 
this expression any building, wall or other 
structure and anything affixed to, or pro- 
jecting from, any buliding, wall or other 
structure) is in a ruinous condition, or likely 
to fall, or in any way dangerous to any person 
occupying, resorting to, or passing by such 
structure or any other structure or place in 
the neighbourhood thereof, the Commissioncr 
may, by written notice, require the owncr 
or occupier of such structure, to pull down, 
secure or repair such structure, and to 
prevent all cause of danger therefrom. 

The primary object of the section is the 
safety of the public, to secure which the 
Commissioner must of necessity be givens’ 
very wide powers. But it does not follow that 
those powers can be exercised arbitrarily and 
without due consideration to the provsions 
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of the section and the rights of individuals. 

In the first place it must appear to the 
Commissioner that a structure is in a ruinous 
condition or likely to fall or in any way 
dangerous to any person occupying, resorting 
to, orpassing by such structure. Then the 
Commissioner may by written notice require 
the owner or occupier to pull down, secure 
or repair. Jt is admitted that the word 
appear’ need not involve ‘appear to the 
eye’. It is sufficient if it appears to the Com- 
missioner on the representations of a 
competent officer whose duty it is to make 
such representations. But the Commis- 
sioner’s ‘action when ‘it appears’ is judicial, 
so that he must exercise his discretion in 
determining what action should betaken. In 
this case the Commissioner merely signed the 
notice which was sent to him by the Executive 
Engineer because it had previously been 
signed by that officer. The Commissioner on 
the strength of that signature concluded that a 
proper decision had been arrived at as regards 
the house. From 400 to 500 of these notices are 
issued every year and it is obviouslv impossible 
for the Commissioner to do more than 
trust to the discretion of his subordinates, 
but it is only by aid of a fiction that it 
can be said a notice signed in this way 
by the Commissioner complies with the 
section: It should be considered as a notice 
to show cause, It is not invalid; at the 
same time it cannot deprive the person 
served with it of his right to object 
unless the legislature has clearly deprived 
him of such aright. The Executive Engineer 
signed the notice because it was initiallea 
by Mr.. Katrak. It is not contented that 
Mr. Hall ever considered whether the re- 
quisition in ‘the notice was the proper one 
under the circumstances. Neither the de- 
fendant nor Mr. Hall bad seen the pre- 
mises before the suit was filed. It is 
further admitted that Mr. Katrak was 
alone responsible for the framing of the 
notice and that he never considered whether 
the injury apprehended from the dangerous 
condition of the structure might not be 
prevented by securing or repairing the 
structure instead of pulling it down. There 
may, of course, be cases in which the danger 
is so imminent that the only obvious requisi- 
tion to make on the owner is to pull down, 
in others the danger may be averted by 
-Jess stringent measures. 


Now danger means peril, risk, hazard, ex- 
posure to injury from pain or other evil and can 
vary in degree according as the apprehended 
injury is expected to occur at once or at: 
some future time. Section 354 applying to 
all degrees of danger and prescribing 
various precautionary measures to be taken 
to prevent injury resulting thereffom, it. 
follows that first the degree of danger 
mtst be ascertained, and then the appro- 
priate precautionary measure prescribed. 
It is not suggested in this case that the 
danger was imminent; up to the end of 
the hearing no hoarding has been put 
up round the building, nor have the 
tenants been warned to vacate, and, there- 
fore, a duty was imposed on the de- 
fendant to decide judicially what should 
be done to assure the safety of the public, 
having due regard to the interests of the 
owner. The time for exercising his dis- 
cretion personally aivived when the plain- 
tiffs complained against the notice. It 
was certainly very unfortunate that no 
attempt was made to meet the very reason- 
able request made in the last two para- 
graphs of plaintiffs’ solicitors’ letter of 
the Ist February 1908 (Exhibit A3). The 
letter came down to Mr. Vaidya for report. 
He did not go to examine the house again; 
the only question he considered was—whether. 
the notice was issued against the plaintiffs’. 
house by mistake instead of against some 
other house, and he reported there was 
no mistake. That. may have been all that 
was necessary for Mr. Vaidya to do, but 
nothing can excuse the neglect of the de- 
fendant to deal with plaintiffs’ request for 
an apportunity to be heard on the question 
whether the notice to pull down was 
necessary. I do not imagine the defendant- 
was personally to blame for this, as from 
the endorsement on A 3 itappears to have 


been dealt with by his assistant; the 
fault lay with the Executive Hngineer’s 
Department. Legally, however, it affects 


the discretion of the defendant. 


Discretion must not be arbitrary. “The 
very term itself standing and unsupported 
by circumstances imports the exercise of 
judgment, wisdom and skill as contradistingu- 
ished from unthinking folly, heady violence 
or rash, injustice.” See Paskall v. Passmore (1)' 


(1) 16 Pa. St. D. 804. 
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Mr. Jardine relied on the remarks of 
Jenkins, C. J., in Gangjibhoy Poonja v. 
The Municipal Corporation for the City of 
Bombay (2). “ The Legislature has in the 
view I take of the Act vested inthe Munici- 
pal Commissioner a discretion in this matter 
and the Court would not interfere in his ex- 
erciso merely because the object in view might 
be carried out in some other way nor would 
it lightly impute to him bad faith.” I entire- 
ly agree; but in the first instance the Court is 
entitled to inquire whether the discretion 
has been exercised. This brings me to the 
question raised by Mr. Kirkpatrick whether 
the Commissioner having to exercise his 
discretion can do so through an agent. 
Discretion has to be exercised, first, in 
coming to a conclusion as to the state of 
the structure, and then in fixing upon the 
appropriate remedy. It is obviously impossi- 
ble for the Commissioner to inspect all 
structures that are suspected of being danger- 
ous. Therefore, in my opinion, it is a 
sufficient exercise of his discretion in de- 
ciding what structures are dangerous if he 
appoints a competent person to represent 
to him what structures are dangerous. But 
if a notice is issued based on the representa- 
tion of, such a person it is open to the 
owner to prove that that person has not 
exercised his discretion or has been actaated 
by impropér motives in prescribing the steps 
tobe taken. Otherwise the owner has no 
remedy. The Commissioner has only to say : 
“ I have appointed a competent person to 
report to me ; that person reported the struc- 
ture was dangerous and must be pulled 
down. 1 issued a notice accordingly and you 
cannot dispute it.” 


If the owner can prove to the satisfaction 
of the Court that his house was not in such a 
dangerous condition as to warrant an order 
to pull down, that would be prima facie 
_evidence thatthe person appointed by the 
Commissioner had not exercised his discretion. 
When the Commissioner has perforce to act 
on advice of his expert advisers it must be 
proved that they decided judicially what 
advice they should offer. If they did not, 
the provisions of the section have not been 
complied with. In other words, the Com- 
missioner can exercise his discretion through 
an agent, but it follows that if the agent 


(2) 1 Bom. L. R. 754at p. 764, 


has not exercised his discretion, nor has the 
Commissioner, the Commissioner has the 
opportunity to remedy this when the owner 
complains. 

~ The case of Cheetham v. Mayor 8'c., of 
Manchester (3), does not assist the defendant. 
In that case the defendant acted in alleged 
execution of powers given thom by an Act 
of Parliament, 30 Vict.c. 36. Under section 38 
of that Act if the City Surveyor certified in 
writing that there was imminent danger 
from any building the Corporation was bound 
without notice to cause the same to be taken 
down or repaired or secured. The City 
Surveyor certified that there was im- 
minent danger from  plaitiffs building. 
The Corporation directed the surveyor 
to pull down, secure or repair the build- 
ing as he should think fit. The Surveyor 
then informed the plaintiff of the directions 
given to him and proposed that the plaintiff 
should pull down his front wall. The plaintiff 
refused. The Surveyor then did the work 
himself. It was held that the certificate of the 
Surveyor was conclusive. Keating, J., says -— 

“ The provision in section 33 is, no doubt, a 
very stringent one, vesting in the surveyor’, 
as it does, absolute power to say that a man’s 
house shall be pulled down. The Legislature, 
however, appears to have thought it necessary 
to confer upon him the power ; and it is 
our business to see that their intention is 
carried out.” 

It will be seen that section 38 of 30 Vict. c. 
36 only dealt with cases of imminent danger. 
Sections 58 and 59 of the Manchester Police 
Act of 1844 prescribed the measures to be 
taken by the Council of the Borough in the 
case of rninous and dangerous houses. Such 
premises had to be regularly and lawfully 
proceeded against by presentment of the 
grand Jury at the Sessions. On presentment 
the Council could have the premises surveyed 
and a notice served on the owner. The 
powers given by the Legislature in section 
38 of 30 Vict. c. 36 being of a totally dif- 
ferent nature to the powers given by section 
354 of the Municipal Act, the decision in the 
case referred to cannot be considered as an 
authority in this case. 

On the other hand, Mr. Kirkpatrick re- 


lied on Ovoper v. The Wandsworth Board of °° 


Works (4). The 76th section of the Me- 


(3) (1875) L. R. 100. P. 249. 
(4) (1863) 14 C. B. N. 8, 180, 
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tropolitan Local Management Act, 18 & 19 
Vict. c. 120 empowered, the District Board 
to alter or demolish a house where a 
builder had neglected to give notice of his 
intention to bnild. Plaintiff began to build 
without giving notice. The defendants then 
entered and pulled down the building. It 
was held the defendants were bound to give 
the plaintiff an opportunity of being heard 
before demolishing the building. Wles, J., 
says (at p. 190) — 

“ I apprehend, that a tribunal which is by 
law invested with power to affect the property 
of oneof Her Majesty’s subjects, is bound to 
give such subject an opportunity of being 
heard before it proceeds : and that that rule 
isof universal application, and founded upon 


_the plainest principles of justice.” 


Byles, J., says (at p. 194) :— 
“ Ib seems to me that the Board are wrong, 


" whether they acted judicially or ministerially. 


I conceive they acted judicially, because they 
had to determine the offence, and they had 
to apportion the punishment as well as the 
remedy. That being so, a long course of 
decisions, beginning with Dr. Bentley’s case 
(5), and ending with some very recent 
cases, establish, that, although there are no 
positive words in a statute requiring that 
the party should be heard, yet the justice 
of the common law will supply the omission 
of the legislature.” 

Though the facts were different, the above 
principle seem to be of present application. 
No doubt under certain circumstances the 
safety of the public must be considered- in 
priority to the right of private individuals, 
as in the case of imminent danger, but in the 
case before me where there is no suggestion 
of imminent danger, the plaintiffs were 
entitled to be heard as a matter of common 
justice. 

In Vestry of St. James and St John, 
Clerkenwell v. Feary (6), Lord Coleridge, 
C. J., agreed that Cooper v. The Wandsworth 
Board of Works (4), was an authority for the 
proposition that an opportunity should be 
given of questioning the propriety of the 
order made by the Vestry. 

The case of Hajee Essa Hajes Fudla v. 
Charles (7), wasa suit filed in this Court 


against the Municipal Commissioner of 
(5) The King v. The Chancellor etc. of Oambridge 
1 Stra, 557. 
6) (1890) 24 Q. B. D. 708 at p. 709. 
or 0. ©. J. Suit No. 225 of 1887) (Unreported), 


Bombay for acting under the powers vested 
in him by section 200 of the Bombay 
Municipal Act, 1872. That section, which 
corresponded with section 354 of the present 
Act, enacted : Í 

“If any house be deemed by the Commis- 
sioner to be dangerous, he shall immediately, 
if it appears to him necessary cause å fence, 
to be put up and cause notice to be given to 
pull down, secure or repair ete.” 

The Court came to the conclusion that the 
plaintiffs’ house was in a dangerous condition, 
but it was argued the notice was bad since 
the Commissioner should have exercised a 
judgment of his own instead of relying on a 
report of a subordinate. Jardine, J., in an 
unreported judgment, held that the Municipal 
Act did not deprive any person injured 
by an improper exercise of authority under 
section 200 of the ordinary remedy by suit. 
The Commissioner had to appear and plead 
his authority and it might be had to justify 
his act. The Commissioner should examine 
the circumstances of the particular case in 
order to see whether the defence was made 
out. The Commissioner was entitled to act 
under section 200 on the report of an Inspec- 


“tor of Buildings and did not act indiscreetly 


in relying on the Inspector's statement about 
plaintiff's building. clthough it was’ easy to 
imagine cases of greater complexity when an officer 
entrusted with those great powers would, if he 
used proper discretion, take other and more 
experienced advice, or make further tnguiry or 
hear the owner of the propeity more fully, 
unless the emergency admitted of no delay 
whatever. ; 

The remarks of the learned Judge which I 
have italicized above can well be applied to 
this case. In the first place the words ‘hear 
the owner more fully’ imply that the owner 
had aright to be heurd in any case. Even 
then the owner should have in cases of 
greater complexity a further opportunity of 
being heard, and a failure by the Commis- 
sioner to hear him would bea failure to ex- 
ercise proper discretion. 

There was no doubt, however, in that case 
tbat the Inspector’s report was correct, the 
plaintiff had had a previous notice to pull 
down ten months before he had been heard, 


“the Municipal authorities had been willing 


to allow him to adopt preventive measures, 
and it was only when those had failed that a 
second notice was served. 
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Mr. Kirkpatrick further relied on section 
471 of the Municipal Act, 1888, which provides 
‘for the penalties to be executed against anyone 
who fails to comply with any requisition 
lawfully made under the sections therein 
referred to, as showing that a person on 
whom such arequistion is made is entitled 
to prove that requisition was not made 
lawfully,c.e., in accordance with the conditions 
prescribed by the legislature and that, there- 
fore, the notice could not be conclusive. Mr. 
Jardine, on the other hand, wished to confine 
the word ‘lawfally’ to procedure in drawing 
up and issuing the notice. Nothing regarding 
procedure appears in section 354 and the 
notice to enter under section 488 stands on 
a different footing. I think that Mr. Kirkpa- 
trick’s argument is correct, and that a person 
proceeded against under section 471 would 
be entitled to show that the provisions of 
the Act had not been complied with, other- 
wise the word ‘lawfully’ is without meaning 
and unnecessary. I do not think anything 
that I have said is calculated to hamper the 
action of the Commissioner under section 354. 
The legislature has not given him absolute 
powers, and whether the danger is imminent 
or notit is impossible to dispute the justice 
of allowing an owner to be heard on the 
question as to what steps should be taken to 
secure the safety of the public. In cases where 
the danger is certified as imminent, there 
would be little chance of his getting an 
injunction, but ina case like the present if 
he can get an injunction he may succeed in 
saving his property, otherwise he can only 
assert his claim to damages. 

The actual condition of the plaintiffs’ house 
at the date of the notice is then a questionof 
fact which must be decided. In dealing with 
this it is necessary to distinguish between the 
evidence of examination made before and 
_ after suit filed, namely, the 25th February. 
After the 11th December 1907,no one examin- 
edit on behalf of the defendant till the 
27th February. Between the 6th January 
and 25th February Mr. Kanga and Mr. Cham- 
bers examined it on plaintiffs’ behalf. 
It is admitted that the whole of the upper 
floor leans over from the south to north. 
Nearly all the posts have been plumbed by 
both parties and the results obtained by the 
plaintiffs’ and defendant’s Engineers res- 
pectively appear in Exhibit A 13 in parallel 
columns. I have no hesitation in placing 


more reliance on the results ‘obtained by 
Messrs. Chambers, Stevens and Kanga for the 
plaintiffs. There have been too many indica- 
tions throughout the case of the inclination 
of Mr. Vaidya and Mr. Katrak to exaggerate, 
to enable me to place implicit in reliance on 
their calculations. In plumbing, nothing can be 
easier than to miscalculate half an inch or so, 
and it is certain that most of the wood in 
the building was put in undressed so that 
accurate plumbing would be in some cases 
impossible. Mr. Chambersrefers to some of 
these in Exhibit Al3. Mr. Vaidya and Mr. 
Katrak have not allowed for*this. Then it 
appeared that the plan to be annexed to Mr. 
Hall’s affidavit of 16th March (Exhibit 9) 
was prepared by Mr. Vaidya and passed by 
Mr. Katrak. Defendant strenuously opposed 
the granting of the interim injunction and Mr. 
Vaidya knew the plan was wanted to support 
the defendant’s case in Court. It is always 
difficult to come toa satisfactory conclusion 
on questions of fact when all the evidence 
is on affidavits, but a drawing carries far 
more conviction than pages of affidavit, and 
the section appearing on the plan must 
have been intended to give the Court a 
correct idea of the dangerous condition 
of the building. The ground plan by 
itself could not give that idea. If the 
injunction had not been granted, the house 
would have been pulled down and the 
relief sought by the suit would have be- 
come unobtainable. The plaintiffs’ case 
thus hanging in the balance, the Executive 
Engineer, whose opinion would necessarily 
carry very great weight with the Court, 
advising the pulling down of the first 
floor, there is shown to the Court a section 
of the building which can only be describ- 
ed as most misleading. Yet in Exhibit 6 
dated the 6th March, Mr. Vaidya affirms 
that the plan was correct and the figures 
therein showing the extent of the lean 
over were correct. In Exhibit 2 cf the 
same date Mr. Katrak swears he has satisfi- 
ed himself of the correctness of the plan. 
Mr. Hall also says in his affidavit on the 
16th March he believes the plan to be 
correct. Whether or not it was intentionally 
” prepared in order to mislead the Court, 
there was certainly culpable negligence. 
No reasonable man comparing the correct 
and false sections could possibly come to 
any other conclusion, Nor is it clear why 
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the plan was annexed to Mr. Hall’s affidavit 
instead of to the affidavit of Mr. Vaidya 
who prepared it, unless it was considered 
that 16 would thereby carry more weight. 
The verandah post is said to be 43 in. out 
of plumb, 14 in. more than any other post 
on that line and 2in. more than the posts 
to the east and west of it. Mr Chambers 
plumbed it 3 in. ont and remarked in A- 
13 -—‘‘ This post is roughly squared ont 
of a bent piece of timber of the shape in 
which it grew and, therefore, it is almost 
impossible to plumb it accurately.” 
confirmed by reference to two of the photo- 
graphs annexed to Exhibit 3. The post 
is clearly visible, and appears to incline out- 
wards more from the top of the railing 
than from the floor level. The scale of the 
section is very small, 8 feet to an inch, 
and the lean over is much exaggerated. 
How much it is difficult to say, but Mr. 
Chambers and Myr. Stevens in Exhibit A- 
12, para 4, say that the posts said to be 
leaning about 3 in. towards the north 
are plotted as if they were 6 in. towards 
that side. The answer to this in Exhibit 
3, para. 4, is somewhat ingenuous though 
practically admitting the exaggeration :— 

“Tn answer to para. 4 of the joint 
aflidvait of Messrs. Chambers and Stevens 
we refer to the plan itself (plan A) 
which in every case clearly shows in 
figures the actual extent of “lean over” 
of the posts and wall, when plumbed, 
and the section shows the height in which 
such “lean over” occurs so that evenif the 
slope is not plotted with strict accuracy no 
one who understands a plan can possibly be 
misled by plan A as to facts.” 

The centre post on the ground floor`is 
omitted and also the post on the first floor 
between the south wall and the centre post. 
Apart from omissions and exaggeration it is 
not a fair average section. The attempts 
made by Mr. Vaidya and Mr. Katrak in their 
affidavit of the 5th May (Exhibit 3) to justify 
that section only aggravated the offences, 
especially as correct sections appeared in the 
plan aynexed to the same affidavit. Tt was 
suggested the post on the ground floor was 
omitted because it was only necessary to show 
the condition of the upper floor but the 
plaintiffs were required to remove the joists 
which, it was alleged, had sagged and those 
would rest on the beains. Obviously these 


This is ` 


beams would afford more support to the joists 
jf there were centre posts on the ground 
floor. They say the post is left out on the 
upper floor because it had not been plumbed—a 
very insufficient reason. Again, the plan 
showed oné post, Gf, leaning over 10in. I am 
satisfied that though there was a slight lean 
over to the north, the lean over of 10in. was in 
the same direction as the ridge of the roof 
in order to meet a jointin the ridge which 
did not correspond with the posts in the 
partition. Afterwards it was discovered 
that this post was fixed inthe ground and 
came through the floor. Mr. Hall then 
admitted it was a source of strength and 
not a sign of danger. Lastly, the allegation 
that in ‘one room there was a separation 
between the south wall and the floor 
proved to be absolutely without founda- 
tion. ‘ 

I have dealt with the matter at considerable 
length, firrt, because on the strength of those 
affidavits of the 16th March, the Court was 
asked to decline to take the responsibility 
of ordering the building to remain standing, 
and thereby in effect to dismiss the suit, and 
secondly, because to swear a plan as correct 
which as a matter of fact is incorrect in a 
very material way seems perilously near to 
giving false evidence. In any event it must 
have a bearing on the evidence of Mr. Vaidya, 
and Mr. Katrak given in Court, and the 
attitude adopted by the Executive Engineer’s 
Department throughout the case. But all 
discussion regarding the lean over, whether 
it was original, or began subsequent to the 
completion of the building, or was caused 
by the thrust of the roof, and whether it was 
due to the lean over that the building should 
be considered, in a dangerous condition, 
became unnecessary when Mr. Hall admitted 
that the building as it existed might continue 
to exist for years in spite of the lean over 
if the timbers were sound. Tie main ques- 
tion, therefore, is whether the timber was 
reasonably sound, that is to say, so sound 
that there could be no danger of its being 
likely to give way and so carry the whole 
of the upper floor with it. On the 29th 
November 1907, when Mr. Katrak first visited 
the building he came to no conclusion about 
its condition, he only instructed Mr. Vaidya 
to examine it. It is certainly remarkable 
that Mr. Katrak had ‘entirely forgotten this 
visit until reminded of it by Mr. Vaidya 
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atter his examination by Mr. Jardine had 
been closed. In para. 2-of his affidavit 
(Exhibit 2), Mr. Katrak says nothing about 
this visit and in para.2 of his affidavit 
(Exhibit 6) Mr. Vaidya says he has read 
para. 2 of Mr. Katrak’s affidavit and it was 
correct. Mr. Vaidya visited the house on 
the 6th and 9th December owing to Mr. 
Katrak’s instructions and made very full 
notes of his inspection (Exhibit 5) and yet 
nothing is said in the affidavit about these 
visits nor were those notes disclosed. Mr. 
Vaidya said his remarks on AY were a 
summary of his notes. As regards the 
condition of the timber he says inthose notes 
(Exhibit 5)—“ ground floor—rotten joists 
are marked on spot as also the portion of 
beams. First floor—the rotten rafters are 
marked on spot and are unsound.” This is 
summarized in A2 as follows:— The joists 
of flooring are rotten in places as also the 
rafters.” 

No doubt, in Exhibit 5, there is a rough 
ground plan with some posts marked as 
decayed, but nothing is said about them in the 
remarks, so their condition could not have 
been considered as affecting the stability of 
the structure. 

Mr. Katrak’s remarks are as follows :— 
“Many rafters are rotten. The joists 
of flooring of the room of the first floor 
have sagged.” In the evidence before me, there 
is nothing to show the joists are rotten. 
Mr. Katrak said he noticed decay in a few 
places, but nothing sufficient to cause a remark 
to be recorded, so he only said they had sagged. 
The notice to pull down was issued, therefore, 
because the walls had become out of plumb, 
many rafters were rotten ana the joists had 
sagged. I may remark here it is difficult to 
imagine how Mr. Katrak came to record in A2 
the south wall was 3 or 4 inches out of plumb 
in 4 feet height when the wall was 5ft. Gin. 
high. ` 
It has not been suggested that Mr. Katrak 
ever considered whether the building could 
not be repaired. For the above reasons he 
practically condemned the whole structure, as 
the ground floor was useless without the joists 
and flooring and nothing could be done in the 
way of reconstruction without the leave of the 
defendant. It is clear that this need not have 
been given and that defendant might have 
acquired ‘the whole property under section 
298. If, therefore, plaintif had complied with 


the notice they would have lost the whole of 
their building and would only have been paid 
the value of the land. The rents they were 
getting from the building were extremely 
profitable and there would be a great difference 
between the value of the property as a rent 
bearing concern and the value of the land 
vacant as estimated by Mr. Hall in his memo. 
to the Commissioner. Before the suit was 
filed Mr. Chambers, Mr. Stevens and Mr. 
Kanga examined the building. They reported 
generally that the building, in their opimon, 
was in a sound condition. It must be remem- 
bered that they had before them only the 
notice of the 6th January and they could not 
know for what particular reasons the notice 
had been issued. With regard to the evidence 
given of examinations made of the building 
in general and the timber in particular after 
suit filed, it is necessary to remember that has 
only an indirect bearing on the question whe- 
ther the notice of the 6th January was pro- 
perly issued. Such evidence of defects proved 
to exist at the date of the notice is only rele- 
vant so far as it proves that the grounds for 
which Mr. Katrak condemned the building were 
correct; evidence of defects discovered since 
thesuit was filed and not patent to Mr. Katrak 
when he issued the notice is irrelevant 
to the question whether Mr. Katrak exercised 
a proper discretion. On the 16th March 1907 
Mr. Hall, Mr. Katrak and Mr. Vaidya made 
affidavits (Exhibits 9, 2 and 6) for the purpose 
of opposing the plaintiffs’ application for 
injunction which I have already referred to. 
Mr. Hall says in para. 1 of his affidavit “Mach 
of the wood work ofthe said building is in a 
very decayed condition.” Mr. Katrak says in 
para. 2 of his affidavit “Many rafters and somo 
of the posts and post plates were rotten.” 
Mr. Vaidya in his affidavit merely says para. 2 
of Mr. Katrak’s affidavit is correct. On the 1st 
May Mr. Chambers and Mr. Stevens reply to 
these affidavits. They point out the misleading 
nature of the section in defendant's plan and 
refer to a correct section on their plan annexed. 
In para. 8, they say— ‘there is nothing to show 
that the posts supporting the roof are leaning 
over to a considerable extent or that the south 
wall leans over considerably towards the north 
or that the wood-work of the said building is 
in a decayed condition.” Then in para. 11 they 
give a general opinion that the building is 
sound and not in a dangerous condition. This 
affidavit embodies practically the whole of 
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Exhibit A 9 which is a report made by the 
plaintiffs’ three Engineers on the 4th April. In 
para. 10 they say “The wood-work on the 
whole is sound and some of it is quite new.” 
Messrs. Katrak and Vaidya reply to this 
in their affidavit of the 5th May (Exhibit 
3). In para. 8 they say regarding the 
posts, post plates and opurlins, “we 
examined them carefully on the 15th 
April and found two of the post plates 
and two of the purlins in the gallery 
onthe north, two of the post plates on the 
south wall and six of the purlins on the row 
of posts the subject of sub-clause (d) to be 
in 8 decayed condition.” In para. 8 (3), they 
say— Finally we say as regards the wood- 
work seven of the posta are decayed, twelve 
of the purlins and post plates are decayed and 
upwards of 80 of the rafters are decayed.” 
Four photos of the building taken from 
various positions are annexed to the affidavit. 

Mr. Hall, in his affidavit of the 5th May 
(Exhibit 10), says in para. 2 that the 
danger due to the absence of ties between 
the posts in the south wall and those in the 
gallery to the north was very greatly 
aggravated by the fact that some of the posts 
on which the roof rested and many of the 
post plates were ina decayed condition., At 
the hearing Mr. Chambers said in cross- 
examination :— I found no decayed wood 
anywhere. I tried to find if there was any 
decayed timber as [ was told the timber was 
rotten. If the posts and post plates were 
decayed that would be a source of danger ; 
green timber has been put in, the bark has 
gone but the heart issound. That was what 
I referred to when I said the timber was on 
the whole sound.” On the 18th March 
Mr. Stevens was examined. He had visited 
the house the previous day and had found the 
post plate in the south-west room had been 
considerably eaten by white ants. But he 
thought thet did not affect the stability 
of the building. The centre of the post plate 
was sound. In cross examination he admitted 
that he had noticed that post plate was ant- 
eaten on the 25th February but did not refer 
to it until he came into the witness-box 
because the defendant had made no remarks 
about this post plate at any time during the 
proceedings. Further on he said—‘‘I found 
no decay anywhere except in the post 
plate eaten by white ants and in one 
rafter.” 


Mr. Kanga was not questioned in detail 
about the condition of the wood. Though 
Mr. Katrak was examined at considerable 
length about the condition of the wood-work 
in order to reply to the evidence of plaintiffs’ 
witness, I need only refer to the evidence 
of Mr. Hall who visited the premises on the 
19th June with defendant's Solicitor, Mr. 
Crawford, with the express purpose of taking 
careful notes of the condition of the wood-work. 
These notes are Exhibit 11; and Exhibit 
12 is a plan showing the timber referred 
to there. It is clear that the 7 posts and 
12 purlins and post plates referred to in 
para. 8 of the affidavit of Messrs. Katrak 
and Vaidya (Exihibit 3) as decayed do not 
all appear in Exhibit 12. Only two posts 
Be and Fc are marked as unsound and 8 post 
plates. 

16 would have been better if the Court had 
first been consulted so that directions might 
have been given regarding the desirability 
of the plaintiffs having notice of Mr. Hall's 
visit. As a matter of fact they had no 
notice and it was, therefore, necessary for 
Mr. Chambers to inspect the building again 
and to give evidence in rebuttal. The 
notes made by Mr. Chambers appear parallel 
with Mr. Hall’s notes in Exhibit A22. 
Mr. Chambers admitted he found defects on the 
last visit which he had not noticed on previous 
visits. One rafter in the verandah 5th from 
the east end he found absolutely rotten and 
had it cut away. Part of three rafters con- 
demned by Mr. Hall had been cut off and 
brought into Court. These wore marked 
A28, A24 and A25. From these Exhibits it 
was easy to determine where Mr. Hall and 
Mir, Chambers were atissne. All wood which 
showed signs of decay or of having been 
eaten by weevils or white ants was condemned 
by Mr. Hall as decayed or rotten without 
reference to the extent of the decay or the 
work required to be done by each particular 
piece condemned. Mr. Chambers admitted 
in most cases that the pieces referred to in 
Exhibit 11 are decayed to a certain extent, 
but in most cases he considers there is 
sufficient strength left in the wood to do 
what is required and in the case of the worst 
rafters, if they went the roof would still 
exist without them. In considering what 
work was required:of the rafters it must be 
remembered that they are from 7inch to Sinch 


. centre with a bearing of about 4feet only.. 
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Exhibits A23 and A25 apparently had been 
a little eaten away onthe surface by weevils, 
but apart from that I am satisfied they were 
perfectly sound. A24 was considerably 
decayed but still quite capable of bearing all 
the work that was required of it. I think, 
therefore, there was no danger to be appre- 
hended from the condition of the rafters. As 
regards Be and Fe the only two posts which 
Mr. Hall comdemned, Mr. Chambers and 
Mr. Stevens said that Be was tested by a 
chisel and was not decayed, the outer skin 
of Fc, had gone, otherwise that post was 
sound. If all the posts were sound, there 
could not be any danger of a general collupse. 
Mr. Chambers admitted two post plates 
should be replaced, namely C. D. on line A 
and the one in the S. W. corner. A new 
post plate wonld cost Rs. 8. Mr. Stevens 
said he would only replace the S. W. post 
plate. The objections to the other six post 
plates condemned by Mr. Hall were, I think, 
hypercritical. 

It was also stated by defendant’s witnesses 
that the joints of the post plates at post Gb 
had shifted and the joint at post Ha had opened 
showing that a movement was going on. 
Mr. Chambers in Exhibit A22 explains that 
what was considered by Mr Hall to be a shift- 
ing and opening was due to the post plates 
being of unequal width. He did not think the 
joints had moved and I think his opinion must 
be accepted as correct. 

The building is undoubtedly an old one and 
it could not be expected that the wood-work 
had not suffered from various causes. The 
question is had it suffered to such extent as 
to cause the first floor to be in such a danger- 
ous condition when the notice was served so 
that plaintiffs should be compelled to pull it 
down. No doubt 1 must take into consider- 
ation that Mr. Chambers and Mr. Stevens 
would naturally be biassed in favour of the 
plaintiffs, but if they thought the building 
was in a dangerous condition (and from their 
experience they must be able to form a very 
reliable opinion on its condition) I am quite 
sure no bias would hold them from saying so. 
On the other hand, Messrs. Katrak and 
Vaidya depended mainly on the lean over 
when they reported the building was in a 
dangerous condition, and since the defendant 
decided to contest the suit, that report had to 
be supported. Evidence of every possible 
defect that .the minntest examination conld 


bring to light has been brought before the 
Court to show that the opinion formed hy 
Mr. Katrak was correct, but I remain quite 
unconvinced on the evidence that on the 6th 
January 1908 the plaintiffs’ building was 
in @ ruinous and dangerous condition and 
likely to fall. Further, I fail to understand 
how Mr. Katrak with his experience came 
to the conclusion that the house was a dit 
subject for a notice under section 354. How- 
ever, he did come to that conclusion, but [ 
am quite satisfied that he never exercised n 
‘proper discretion in considering what form 
the notice should take. Fifty to hundred 
rupees would have covered the cost of replac- 
ing all the wood-work condemned by Mr, Hall 
and there was no reason whatever for issning 
a notice which if executed would have caused 
& loss to the plaintiffs of several thousands of 
rupees. That can only be characterized as 
rank injustice. But besides contending that 
Mr. Katrak did not exercise a proper 
discretion; the plaintiffs have suggested 
that he, and therefore the defendant, was 
actuated by improper motives. Neither 
Mr. Sheppard nor Mr. Hall had in their minds 
when they signed the notice the particular 
structure to which it referred, bat as ihey 
have adopted the decision of Mr. Katrak, 
the notice must stand or fall by the conduct 
of Mr. Katrak. It is difficult to imagine that 
Mr. Katrak was not perfectly well aware 
that plaintiffs’ house was nearly all 
within the regular line of the street, and it 
is not an unreasonable inference for ihe 
plaintiffs to suggest that Mr. Katrak thought 
he had founda good opportunity for getting 
rid of a building which stood in the way 
ofa desirablestreet improvement. ‘Tho fact 
that the plaintiffs’ request for a further 
examination in the presence of their Engineers 
was ignored lends further strength to their 
suggestion. Reading Exhibit A3 it should 
have occurred to Mr. Katrak that the 
request was a reasonable one and he ought to 
have advised the Executive Engineer io 
pay some attention to it. Mr. Sheppard said 
in cross-examination the plaintiffs had an 
opportunity of showing him there was nn 
cause for the notice, but he had to admitia 
answer to the Court that his reply (lxhuibit 
A5) gave no such opportunity to the 
plaintiffs. 

Further, it was suggested by tho plaintiffs 
that the projecting beams of Harichand’s 
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house were intended to support a verandah 
which could only be added when plaintiffs’ 
house had been removed and that Messrs. 
Vaidya and Katrak were acting in collusion 
with Harichand in order'to enable him to 
build his verandah. A very reasonable ex- 
planation of the projections was forthcoming, 
namely, that the scaffolding had to start from 
the plinth of the building owing to the nar- 
rowness of the street and it was necessary to 
have projections to which the scaffolding 
could be attached. The plan showing the 
projection of beams at the terrace to the 
east where no verandah could have been 
required supports this explanation. On the 
other hand, no doubt, some of the projections 
could have been used to support a verandah 
and it was a curious coincidence that they 
should have only recently been cut away, but 
all this remains conjecture and nothing 
more. It would require very strong evidence 
to satisfy, me that the defendant had made 
up his mird several months before the notice 
to acquire the plaintiff's property, and that 
Mr. Katrak had in consequence expressly 
permitted Harichand to projectthe beams over 
the street for the purpose of a verandah. There 
are, no doubt, many facts in the case which 
strongly support the plaintiffs’ suggestion of 
mala fides, At the same time the facts from 
which the inference of mala fides is sought 
to be drawn must be so irresistible as to 
admit of no other conclusion. I cannot, there- 
fore, find the charge of mala fides proved. 

A very heavy responsibility is laid upon 
the Court in dealing with a case of this 
nature but I am thankful to say that the 
grant of the tnterim injunction has been 
justified by events. . 

There will be a decree for the plaintiffs 
restraining the defendant from pulling down 
or attempting to pull down or trespassing 
upon tho premises referred to in the plaint or 
in any way taking action under the notices 
of the 6th January 1908 or 19th February 
1908. 

The defendant must pay the plaintiffs’ 
costs. The plaintiffs to be entitled to have 
the costs of one Engineer taxed as between 
attorney and client, the other Engineers will 
be entitled to a fee for preparing themselves 
for giving evidence and the usual charges. 


Suit decreed. 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
FULL BENCH, 

REGULAR Orvis Appears Nos. 397 ann 403 

or 1907. 
June 24, 1909. 

Present :—Sir Lawrence Jenkins, Kr., ©. J., 
Mr. Justice Stephen, Mr. Justice 
Mookerjee, Mr. Justice Coxe ard 

Mr. Justice Chatterjee. 
CHHATU KURMI—Derexpant—APPeLLant 
versus 
RAJARAM TEWARI—Ptaintire— 
RESPONDENT. 

Oroas-examinatron, right of, by party—Hindu Law— 
Prostitute —Successton——Neat-of-hin, undrgraded. 

Held by the Full Bench :—It is the right of 
every litigant in a suit, unless he waives it, to 
bave an opportunity of cross-examining witnesses 
whose testimony is to be used against him. 

Girachand y Rum Naam, 9 W. R. 687 at p. 588, 
followed. 

Held, by the Division Bench (Coxe and Doss, JJ.) — 
Degradation of a woman on recount of unchastity 
does not entail in the eye of the law cessation of 
the tie of kinship between her 1nd the members 
of her natural family or between her rnd the mem- 
bers of her husband’s family. Therefore, the next- 
of-kin of a degraded woman is entitled to succeed 
to her properties and such properties do not go to 
tho State, 

All cases on the subject discussed. 

Appeal from the decrees of the District 
Judge of Hooghly, dated August 24 and Sep- 
tember 9, 1907. 

Babus Golep Chandra Sarkar, Monmotho 
Nath Mukherji and Atul Krishna Ray, for the 
Appellant. 

Babus Mohendra Nath Roy and Baranasht- 
bashi Muhherji, for the Respondent. 


REFERENCE TO A FULL BENCH. 


Coxe and Doss, JJ.—This appeal raises 
the somewhat difficult question as to the rule 
of succession relating to property left by a 
degraded Hindu woman. 

One Budhia Kurmini, a degraded woman, 
died on the 17th April 1907. On the 
9th May following, Rajaram Tewary, the 
respondent, applied for grant of probate of a 
will, dated the 15th April, 1907, said to have 
been executed by Budhia Kurmini, appointing 
him executor and bequeathing all her proper- 
ties to his son. 

The application was opposed by the ap- 
pellant, Chhatoo Kurmi, son of the sister of 
the testatrix’s deceased husband, on the 
ground that the will wasa forgery, aud 
he prayed for grant of Letters of Administra- , 
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tion to himself on the ground that under 
the Hindu Law he was the heir of the 
deceased and entitled to succeed to the 
properties left by her, which were her 
stridhan. 

The application was also opposed by the 

Collector of Hooghly on behalf of the Secre- 
tary of State for India. 
. Tn course of the trial the learned District 
Judge did not allow the appellant's pleader 
to cross-examine the witnesses called by 
the applicant to prove the oxecution of the 
will, being of opinion that he had no locus 
stand: to appear in the proceedings, The wit- 
ne3333 were, however, cross-examined on bo- 
half of the Collector. 

The learned District Judge, in his judg- 
ment, dated the 24th July, 1907, held that the 
will had been proved and, accordingly, made 
an order for grant of probata of the will to the 
applicant, Rajaram. 

On the 1st August 1907 the appellant ap- 
plied to the District Judge for revocation of 
the order for probate. 

Following the decision in the case of Bhut- 
nath Mondol v. Secretary of State for India in 
Council (1), the learned District Judge has 
dismissed- the application, holding that 
the next-of-kin of a degraded woman is not 
entitled to succeed to her properties, and 
that such properties go tothe State. We, 
however, feel unable to follow that case, 
as we entertain some doubt as to the 
correctness of the decision. The reported 
cases bearing on the subject and arrang- 
ed in their chronological order are as 
follows :— 

In Taramunnee Dossea vw. Motee Bunneanes 
(2), the competition was between the un- 
‘degraded daughters and the degraded 
daughters of the deceased woman The 
Sudder Court held that the degraded 
daughters inherited their mother’s property. 
The Pundit of the Sudder Court. in the op- 
inion which he delivered to the Court, stated 
that by reason of the degradation of the 
woman the-relation of the undegraded 
daughter to her outcaste mother ceased, 
but he cited no original texts, either from 
the Smritis or from the commentaries in 
support of his opinion. Nor is any such 
text cited in any of the subsequent cases, 
apparently because, as pointed out by the 

(1) 10C W N. 1085. 

(2) (1846) 7 Sel. R. 278 (Old Ed,), 325 (New Ed.) 
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learned Judges of the Madras High Court 
in Subbaraya Pillai v. Ramasami Pillai (3). 
and by Sale, J., in Kaminey Money Bewah’s 
Oase (4), there is no such text on the 
subject. 

In Sivasangu v. Minal (5), the competi- 
tion was between the undegraded brother 
and the degraded sister of the deceased 
woman. The Madras High Court (Muttn- 
swani Ayyar and Parker JJ.) held fol- 
lowing the case of Taramunnee Dossea v. 
Motee Bunneanee (2), that the degraded sister 
was entitled to inherit in preference to the 
undegraded brother. 

In Narasanna v. Gangu (6), the competi- 
tion was between the undegraded brother 
and the degraded niece of the deceased 
woman. The Madras High Court following 
the case of Sivasangu v. Minal (5), (Parker 
and Wilkinson JJ), held that the degraded 
niece was entitled to inherit. 

In In the goods of Kaminey Money Bewah 
(4), the executor having obtained probato 
of the will of the deceased woman, her 
husband’s sister’s son applied for revocation 
of that probate. This Court on its 
original side (Sale, J.) following the casc of 
Taramunnes Dossea v. Motee Bunneanee (2), 
and relying upon the dicta in Stivasangy v. 
Minal (5) and Nurasanna v. Gangu (6), 
which have been disapproved and expressly 
dissented from since by the Madras High 
Court in Subbaraye Pillai v. Ramasamt 
Pillai (8), to be noticed later more fully, 
held that he had no right to apply for rve- 
vocation of the probate because degradation 
in their opinion had the effect of severing 
the tie of kindred between the degraded 
woman and her natural family and a forliori 
between her andthe members of her husband’s 
family. The learned Judge in his judgment 
remarked that to his knowledge “ in certain 
cases this Court has granted Letters of 
Administration in the case of prostitntes who 
died intestate to members of their own 
natural family.” 

“In Sarnamoyee Bewahk v. Secrctury of Slate 
for India in Council (7), a degraded sister 
of the deceased woman who had died in 
testate applied for Letters of Administration 
to her estate. The application was opposed 

(3) 23 AL. 171. 

(4) 21. C 697. 

(5) 12 M.277. . 


(6) 13 M. 132. 
(7) 25 C., 254, 
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by the Secretary of State for India on the 
ground that the estate of the deceased had 
escheated to the Crown. This Court (Mac- 
lean, C. J. and Banerjee, J.) held that this 
case was governed by the Hindu Law of 
the Bengal School and that according: to 
that law the sister was not an heir, and 
the fact that she was degraded could not 
create any new right in her. The ruling 
in this case may be said to imply the 
position that degradation does not dissolva 
the tie of kindred between the degraded 
woman and the members of her natural 
family, for if degradation has that effect, it 
necessarily casts her outside the pale of 
the Hindu Law of Succession, and it is per- 
haps needless to enquire whether accord- 
ing to the Hindu Law of the Bengal School 
or of any other school, the claimant is an 
heir or not, 

In Subbaraya Fillar v, Ramasami Pillai 
(3), the undegraded and legitimate step-son 
of the deceased woman claimed her property 
as her heir. 
(Subrahmania Ayyar and Boddam, JJ.) 

“held that he was entitled to succeed to her 
property. The learned Judges expressly 
dissented from the proposition that degrada- 
tion on account of unchastity entails in the 
eye of the law cessation of thetie of kindred 
between her and the members of her natural 
family or between her and the members of her 
husband’s family, observing that in their opini- 
on the circumstance, that in.general it is open 
to an outeaste on his undergoing expiation, 
to resume his former position, strongly 
pointed to the view that degradation had 


the effect of rendering the tie of kindred- 


but dormant. They further held that when 
there is a competition between a degraded 
person and an undegraded person (as there 
was in Toramunee Dossea v., Motes Bunneanee 
(2), Stvasungu v. Minal (5) and Narasanna 
v. Gangu (6), the decision that the former 
has the preferential right may be supported 
an “ Equitable principles” as explained in 
their judgment. - 

In Narain Das v. Tirlok Tiwari (8), the 
property of the deceased degraded woman 
(in that case a decree for property which 
had been obtained by her before her 
eedeath ) was claimed by her husband whom 
she deserted. She had since leda life of 
prostitution. The Allahabad High Court 

(8) 29 A. 4; 3 ALL,J. 587; AW.N, 1906, 248, 
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(Banerjee and Aikman JJ.) held, following 
and fully approving the decision in Sub- 
baraya Pillai v. Ramasami Pillai (8), decided 
by the Madras High Court that the husband 
was entitled to inherit. 

In Sundari Dossee v. Nemye Charan Daw 
(9), the daughter of the deceased sister of the 
degraded woman applied for Letters of 
Administration to her estate. It was found 
that the claimant and the deceased were both 
degraded and lived together. The application 
was opposed by the son ofa brotherof the 
husband of the deceased, Fletcher, J., follow- 
ing the caseof Sarnumoyee v. Secretary of State 
for India in Council (7), held that she 
was not entitled to Letters of Administration, 
because according to Hindu Law of the 
Bengal School she was not an heir of the 
deceased. With reference to the case of 
In the goods of Kamineymoney Bewah (4), that 
learned Judge remarked cs follows :— That 
decision is not consistent withthe decision 
in Sarnamoyee Bewahv. The Secretary of State 
(7),and the latter hasbeen followed in Narain 
Das v. Tirlok Tiwari (8), which also dissented 
from the view in fn thegoods of Kamini Money 
Bewah (4) cited above”. 

The last reported case on the“ point is 
that of Bhutnath Mondal v. Secretary of State 
for India (1), cited above; the sons of the 
brother of the husband of the deceased 
woman applied for Letters of Administration 
to her estate. The application was opposed 
by the Collector on behalf of the Secretary 
of State for India. Rampini and Woodroffe, 
JJ., held that the petitioners were not entitled 
to inherit. Woodroffe, J. remarked that were 
the matter res integra he was not prepared to 
say he shonld decide the point of law 
adversely tothe petitioners, but he thought 
that the course of decision ever since 1846 was 
to the contrary. 

From the foregoing resume of the cases, 
it is apparent that the course of decisions on 
the point since 1846 has not been uniform. 
It seems to us, therefore, that the point is 
not res decisa. As we are unable to agree 
with the view taken in the last mentioned 
case, we refer the following question for 
determination by a Full Bench :—Whether 
& person who would have been entitled to 
inherit the property of a Hindu woman, if 
she had not been degraded, is disentitled 
to do so, by reason of her degradation ; or 

(9) 6 O, LJ. 872, 
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in other words, whether such property escheats 
to the Crown, in the absence of degraded 
heirs ? É 

OPINION OF THE FULL BENCH. 

Jenkins, C. J.—The question referred to 
the Full Bench ıs whether a person who 
would have been entitled to inherit the 
property of a Hindu woman, if she had 
not been degraded, is disentitled to do so, 
by reason of her degradation ; or, in other 
words, whether such property escheats to 
the Crown, in the absence of the degraded 
heirs. In our opinion, this question cannot 
be referred to us at this stage, as the facts 
on which the reference purports to have 
been made have not been finally determined. 
This will appear from a statement of the 
circumstances out of which this reference has 
arisen. 

Budhia Kurmini, said to have been a 
degraded woman, an expression, which I 
understand, is intended to be the equivalent 
of a woman who had been ontcasted, died 
on the 17th of April 1907. On the 9th of 
May following, Rajaram Tewari, the re- 
spondent in the High Court, applied for 
the grant of probate in respect of a docu- 
ment which he put forward as the deceased's 
will, and whereby as he alleged he had 
been appointed Executor. In his petition 
he mentions the appellant Chhatoo Kurmi 
ass person who might bring forward a 
claimas an heir, but ab the same time he 
denied Chhatoo Kurmi’s right. We are told 
Chhatoo Kurmi was cited as a person claim- 
ing to have an interest in the estate of 
the deceased to come and see proceedings 
before the grant of probate, as provided 
by section 69 of the Probate and Administra- 
tion Act. Chhatoo in response to the citation 
appeared and opposed, alleging himself to be 
the heir, and contending that the alleged 
will was not 8 genuine document. The 
matters having reached that point, section 83 
of the Probate and Administration Act came 
into play, whereby it 18 provided that in 
any case before the District Judge where 
there is - contention, the proceeding shall 
take as nearly as may be the form of a 
suit according to the provisions of the Code 
of Civil Procedure in which the petitioner 
for probate shall be the plaintiff and the 
person who may have appeared as afore- 
said to oppose the grant shall be the 
defendant, This provision was at first fol- 
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lowed, but on the 3lst of July 1907 the 
District Judge came to a decision which is 
thus expressed in a note on the record, 
“the pleader has not yet shown that he has 
any locus standi to cross-examine on the 
factum of the will. Further cross-examination 
on behalf of Chhatoo Kurmi is disallowed.” 
Probate wag in the end granted. Then 
Chhatoo Kurmi applied for revocation of the 
grant: That failed. The result was two 
original appeals to this High Court, the 


_first being from the decree granting probate, 


and the second from the refusal to revoke. 
The ground ofappeal urged in the first of 
these two appeals was, among other things, 
that the Conrt below erred in law in hold- 
ing that Chhatoo Kurmi had no locus standi 
in the case. It is unnecessary for me lo 
deal with the appeal from the order re- 
fusing revocation, because in the circum- 
stances the application for revocation loses its 
importance. The whole question between 
the parties will be determined now on this 
application for probate which has been 
granted, and the propriety of which grant 
is questioned on appeal to this Court. I 
particularly wish to say nothing that could, 
in any way, be regarded as prejudging a 
question -which still has to be determined 
by the Division Bench from whom this 
reference comes, but at the same time I 
must state my view on certain matters for 
the purpose of explaining how it is that, 
in my opinion, no reference can now he 
made. I take it to be clear that it is the 
right of every litigant in a snit, unless he 
waives it, to have an opportunity of cross- 
examining witnesses whose testimony is to be 
used against him. This would appear to bea 
very obvious proposition, and is one which has 
the sanction if it be needed, of Mr. Justice 
Phear’s approval, as appears from his judg- 
ment in Gorachand Sircar v. Rum Narain 
Chotedhry(10). Therefore, we are brought face 
to face with this fact that, in view of section 
83 of the Probate and Administration Act, 
and of the clear right of a litigant to cross- 
examine the witnesses called by his opponent, 
the Division Bench must take into considera- 
tion and decide, whether or not the procedure 
of the District Judge has been so mani- 
festly ın disregard of the first principles 
of procedure as to make it incumbent upon 
them to remand the case for frrther hear- 
(10) 9 W. R. 687 at p. 588 
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ing, when no opportunity was given the 
present appellant of exercising his right to 
cross-examine. I do not wish in any way 
to hamper the action of the Division Bench. 
I have at the. outset stated that 1 
merely desired to make clear what our 
difficulties are. 

The result, therefore, is that, in my op- 
inion, the reference is premature and the 
case should be returned to the referring 
Division Bench in order that the appeal 
may bo dealt with there. It will await 
the return of Mr. Justice Doss and will, 
in the meantime, be treated as n part- 
heard-case. 

Stephen, J.—I concur. 

Mookerjee, 3.—I also agree. 

Coxe, J.—I agree. 

Chatterjee, J.—I agreo. 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
REGULAR Civiz Appeat No. 268 or 1907. 
August 24, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Richardson. 
HARENDRA NATH AVASTI—P taintirr— 
APPELLANT 
versus 


SHIBO SUNDARI DEBI CHOWDHU- 


RANI—DEFENDANT—RR2PONDRNT. 
Hindu Law—Wali—Adeptun— Pacer of curtailin 
right of nrospertire adoyted ron—Àlaintrrance of mala 

member, separate, not ab'moahir, 

A Hindu testator has the power to makea will 
curtailing the rights of his prospective adopted son. 

Where a Hindu makes a disposition of property 
either by will or deed, and as part of the same 
transaction takes in acoption a boy whose natural 
father is aware of the disposition and sasents to 
it, knowing that otherwise the adoption would not 
be mado, such disnomtion will be good as against 
the adopted son A 

Lukshmy y Sulramanya, 12 M. 490; Ganapati v. 
Savithri, 21 M. 10 and Bisara v, Lingim Gonda, 19 
B. 422, followed 

Therefore, if the parent of the boy when giving 
him in adoption agrees with the widow that she 
shall remain in possession of the property for her 
life and the widow adopts tho boy on those terms, 
the agreement will be binding on tho adopted son 

Chitho Raghunath v. Janik, 11 Bom. H. O. R. 
199; Vixayak Ruo v, Lakshamibai, 11 B. 381, Visa- 
lakshi Ammal v. Sirarameimn, 27 M 577, followed. 

Bheaba Rabidat v. Inder Kuntar, 16 C. 556; 16 T A. 
53 (P. C.), distinguished 

A male member of a joint Hindu family who 
refuses to remain joint in food is not entitled to 
separate maintenance out of the’ family funda, 


' Tarak Nath Avasti. 


‘the defendant, but 


Appeal from the decree of the District 
Judge of Murshidabad, dated April 3, 1907. 

Babus Dwarka Nath Chakravarti and 
Ohandrakant Ghose, for the Appellant. 

Dr. Rash Behari Ghose and Babus Golap 
Chandra Sarkar and Sarat Chandra Dutt, for 
the Respondent. 

Judgment.—tThis appcal arises out 
of a suit by the plaintiff, Harendra Nath 
Avasti, against his adoptive mother Siva 
Sundari Dbeya Chowdhurani to establish his 
claim to the property of his adoptive father, 
The plaintiff claimed 
that his title to all the property movable and 
immovable left by Tarak Nath Avasti might 
be declared, that the will of Tarak Nath 
Avasti which purported to create life-interest 
in favour of the defendant and postpone 
the plaintiff's interest might be held to beinvalid 
and inoperative; that it might be declared 
that defendant had by her conduct forfeit- 
ed her right, if any, to hold possession of 
the property. The plaintiff also asked for 
an account, n Receiver and other reliefs. 
The defendant denied the adoption and in 
other respects resisted the plaintiff's claim. The 
learned District Judge has passed a decree in 
favour of the plaintiff declaring his title to 
the property subject to the life-interest of 
in other respects, has 
thrown ont the plaintiff’s suit. The plain- 
tiff has appealed. The learned District Judge 
advised the parties to be reconciled, and we 
also adjourned the hearing of this apppeal in 
order that they might come to terms. Be- 
fore us it was stated that defendant was 
willing to take the plaintiff back into 
her house as her son, but was not able 
or disposed to make him any separate 
allowance for his maintenance. The plain- 
tiff declines to live with his mother, we 
are, therefore, constrained to decide the case 
according to the law as we understand it. 

There is now before us no contest as to 
the facts of the case which may be stated 
shortly as follows-—Tarak Nath Avasti 
died on 25th September 1878, leaving 
the defendant his widow him surviving. 
He was the last surviving male member 
of a Hindu joint family. For the puropses 
of this appeal it is conceded that the family 
is governed by the Mztakshara School of 
Hindu Law, and that the properties left by 
Tarak Nath Avasti were ancestral proper- 
ties in his hands, Tarak Nath Avasti left 
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a will dated 23rd September 1878. It is 
addressed to his wife, the defendant. It 
purported to leave all his property to the 


defendant for her life and to confer 
on her authority to adopt a son. After 
her death. the adopted son was in 


his right of sonship to be entitled to all 
the properties left by the defendant and 
the testator, and the defendant was to 
have no power of alienation. She was to 
pay a sum of Rs 4 per mensem to Fulesh- 
wari Chowdhurani, the testator’s uncle’s 
widow. Of this will the defendant obtained 
probate from the District Judge of Rajshahi 
on 3lst March 1892. The judgment in the 
case which had commenced in 1889, was 
delivered on 4th November1891. The grant 
of probate was hotly contested by Jadu 
Nandan ‘Sukul, the natural father of the 
plaintiff and brother-in-law of the defen- 
dant but during the progress of the proceed- 
ings the parties came toan agreement. The 
defendant agreed to adopt the plaintiff, who 
was Jadu Nandan’s second son, and a putradan 
patra was executed on 21st February 1890 
by both parents of the boy. In that they 
expressly admitted the will of Tarak Nath 
Avasti. Though the defendant in her written 
statement denied that the adoption was 
duly effected, there is no doubt now that 
it was complete, and this appeal has been 
argued on that assumption. There can be 
no doubt also that in consideration of the 
defendant takiug the plaintiff in adoption 
his father Jndunandan agréed to accept the 
will as genuine, and not to further contest 
the grant of probate. He must also be taken 
to have agreed that the provisions of the 
will should be upheld, namely, that the 
defeudant should retain the property for her 
life, and that only on her death it should 
go to the adopted son. The plaintiff was 
about 3 years of age at the date of the 
adoption and attained his majority in 1905. 
On 29th May 1906 he filed this suit. 

It was argued before us, as it was be- 
fore the District Judge, that the authority 
to adopt was not conferred by the will 
itself but was a verbal authority given 
before or contemporaneously with the will. 
There is no evidence in support of this con- 
tention except the wording of the will itself. 
It is true that the words “verbal authority” 
are used but they are evidently employed 
jn contradistinction to the document on a 


stamped paper, to which reference is made, 
we have’no doubt that the authority to 
adopt was given by the will itself. and 
we have no evidence of any other authority 
written or verbal. 

The next question is whether the testator 
had power to make such a will curtailing 
the rights of his prospective adopted son. 
That he would have power to dispose of the 
property so as to defeat the claims of 
remote heirs appears certain (See Mayne’s 
Hindn Law page 533). There are cases to 
show that where a Hindu makes a disposi- 
tion of property either by will or deed, 
and as part at the same transaction takes 
in adoption a boy, whose natural father 
is aware at the disposition and assents to 
it, knowing that otherwise the adoption 
would not be made, such disposition will be 
good as against the adopted son (See Lakshmi 
v. Subramanya (1), Ganapati Ayan v. Savtthd 
Ammal (2), and Basava v. Tangan Gonda (3). 
A fortiori in a case like the present the pro- 
visions of the will, from which alone is derived 
the authority to adopt,should be upheld where 
the natural father admits and accepts the 
validity of those provisions. There is, more- 
over, clear authority for the proposition 
that if the parent of the boy when giving 
him in adoption expressly agrees with the 
widow that she shall remain in possession 
of the property for her life-time and the 
widow adopts the boy on those terms, the 
agreement will be binding on the son 
adopted. See Chitko Raghunath Rajadiksh v. 
Janaki (4), where their- Lordships pointed 
out that if that portion of the agreement 
which formed the main, if not the sole, 
consideration for the adoption were regarded 
as invalid, it would affect the validity of 
the whole contract, and the adoption itself 
could not be insisted on. This ruling was 
followed by Mr. Justice Farran, J. in the 
case of Vinayak Rav v. Juggannath 
Shankarsett Lakshmibat (5). The Madras 
High Court has now taken the same 
view; [See Visalakshi Ammal v. Xiva- 
ramien (6).] In the case of Bhasba Itabidut 
Singh. v. Inder Kunwar (7), there is, no donbt, 

(1) 12 M. 490. 

(2) 21 M, 10. 

(3) 19 B. 428. 

(4)11 B.H.C.B 199, 

(5) 11 B. 381 


(8) 27 M. 577 
(7) 16 C. 556, 16 I. A. 53. 


o0 


380 INDIAN 


CASES, [1909 


SAGAR CHANDRA MANDAL Y. DWARKA NATH MANDAL, 


a remark of their Lordships of the Judicial 
Committee of the Privy Council which 
indicates that an agreement by tho natural 


father could not affect the subsequent 
rights of his son, over whom his 
authority ceased upon the adoption. But 


the question there was as to the validity of 
the adoption, and not of such an agreement 
as we have now before us. Here the 
adoption was made in pursuance of the very 
will, which disposed of the property in 
favour of the widow, and the adoption 
would never have been made, had the dis-~ 
position of property not been adhered to. 
That case, therefore, appears to us to be 
distinguishable from the present. Following 
the cases first cited we hold that the agree- 
ment by Jadunandan, in consequence of 
which the plaintiff was taken in adoption, 
is binding on the plaintiff, and that he has 
no right to the possession of the properties 
during the life-time of the defendant. The 
only other question is whether he can claim 
a monthly sum by way of maintenance. We 
are clearly of opinion that he cannot. No 
authority has been cited for the proposition 
that a male member of a joint Hindu 
family, who refuses to remain joint in fond, 
is entitled to separate maintenance out of 
the family fonds. The defendant is willing 
to teceive and maintain the plaintiff if he 
will go and live with her, but this he de- 
clines todo. This portion of his claim is 
unsastainable. It was suggested in the 
plaint but not argued before us that the 
defendant had in some way by her conduet 
forfeited her rights both under the will 
and as widow of Tarak Nath Avasti. No 
such case has been made out for the plain- 
tiff and we need not discuss it. We agree 
with the learned District Judge in the con- 
clusion at which he las arrived and dis- 
miss this appeal. In the circumstances of 
the case we direct that each party do bear 
her and his own costs respectively. 


Appeal dismissed. 


| 
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CALCUTTA HIGH COURT. 
REGULAR CIVIL APPRAL No. 514 or 1907. 
Angust 20, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

SAGAR CHANDRA MANDAL—PLAINTIFF 
—APPELLANT 
versus 


DWARKA NATH MANDAL AND otners— 


DarenDANTS— RESPONDENTS. 

Will—Testator calling document trrevocable—First 
page of will signed by testator—Presumption—Evi- 
dence—-Declaration of testator to make dispositions in 
confirmity wiih those on the other sheets—Admizoility. 

1f an instrument is on the face of it of a test- 
amentary character, the mere circumstance that 
the testator calls it irrevocable, does not alter its 
quality. 

Vynior’s Oase,8 Coke 82 (a): 77 Eng. Rep. 697, 
followed. 

The principal test to be applied is, whether the 
disposition made takes effect during the hfe-time 
of the executant of the deed or whether 16 takes 
effect after his death Ifit is really of the lattor 
nature, itis ambulatory and revocable during his 
life. 

Master.aan v. olery,2 Haggard 235 and In the 
gods of Morgan, L. R. 1 P.and D. 214, referred to. 

Where atestator says ina paragraph of his will 
that he will not be at liberty to sell the proper- 
ties absolutely > Held, that sucha restraint upon his 
own power of alienation is absolutely, void, and 
that does not indicate any intention to make the 
deed irrevocable 

Rammmi v. Ram Gopal, 12 C. W. N 942, refer- 
red to. 

Sita Koer v, Deo Nath Sahay, BO W. N. 614 
and Chaitanya v Dayal, 9 O. W. N. 1021; 32 O. 182, 
distinguished. 

One signaturo made with the intention of authen- 
ticating the whole instrament is sufficient, though 
tho will be contemed in geveral sheets of paper, 
for the presumption is that they were all in tho 
room and formed part of the will at tho time of 
execution. 

Marsh y Marsh, 1 Sw.and Tr. 628, 6 Jur. N. S. 
380, followed. 

But the presumption is, of course, rebuttable and 
if there are suspicious circumstances the Court must 
act with great caution. 

In the goods of West, 82 L J. P. 182; 9 Jur. N.S. 
1168, referred to. 

Bat ordiuarihy the legal presumption would be 
applied. 

fees v. Rees, L. R- 8 P. and D. 84, In the goods of 
Horsford, L. R. 3 P. and D. 211, referred to. 

In considemmg whether or not several sheets of 
paper constitute the will, declarations made by the 
testator both before and after execution are admissi- 
ble to show that it was his intention to make dis- 
positions in conformity with those found upon 
the several sheets of paper. 

Gould v. Lakes, L. R. 6 P. and D. 1, followed. 


Appeal from the decree of the District 
Judge of 24-Parganahs, dated October 5, 1907. 
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Babus Golap Chandra Sarkar and Sarat 
Chandra Datta, for the Appellant. 


Babu Hart Oharan Sarhhel, for the Respond- 
ent. 


Judgment.—tThis appeal is directed 
against a decree of the District Judge of 24- 
Pargannahs, by which he has refused probate 
of a will alleged to have been executed by 
one Uttom Mandal on the 29th July 1901. 
The testator died on thel0th January 1907 
and on the 23rd April following his nephew 
Sagar Chandra Mandal applied for 
probate as executor by implication. The 
Court below has refused probate on two 
grounds, namely, first, that the document pro- 
pounded is not a testamentary instrument, and 
secondly, that although the testator is proved 
to have put his mark on the first sheet and the 
attesting witnesses are shown to have signed 
the last sheet, as the intermediate sheets were 
not signed or initialled, there is no guarantee 
that the document is, as a whole, the genu- 
ine will of the testator. Both these 
grounds have been challenged before us in 
appeal and, in our opinion, successfully. 

As to the true character of the instrument 
propounded by the appellant, we think 
there can be no reasonable doubt that it is a 
will. A will is defined in section 3 of the 
Indian Succession Act as the legal declaration 
of the intention of the testator with respect 
to his property which he desires to be carried 
into effect after his death. Section 49 then 
provides that a willis liable to be revoked or 
altered by the maker of it, at any time 
when he iscompetent to dispose of his pro- 
perty by will. If, therefore, an instrument 
is on the face of it of a testamentary character, 
the mere circumstance that the testator calls 
it irrevocable, does not alter its quality, for, 
as Lord Coke said in Vynior’s case (1). “It I 
make my testament and last will irrevocable 
yet I may revoke it, for my act or my 
words cannot alter the judgment of the 
law to make that irrevocable which is of 
its own nature revocable.” The principal 
test to be applied is, whetherthe disposition 
made takes effect during the life-time of the 
executant of the deed- or whether it takes 
effect after hisdecease. Ifitis really of the 
latter nature, itis ambulatory and revocable 


during his life. Masterman y Madery (2), 


(1) (1610) 8 Coke 82 (a) ;77 Eng. Rep. 597. 
(2) 2 Haggard 235, 


In the goods of Morgan (8). Indeed, the Court 
has sometimes admitted evidence, when the 
language of the paper is insufficient, with a 
view to ascertain whether it was the 
intention of the testator that the disposition 
should be dependent on his death, Robertson 
v. Smith (4). Tested in the light of these 
principles, there can be no doubt that the ins- 
trument now before usis of a testamentary 
character. Itis described as a will and 
states explicitly that as after the death 
of the testator, disputes might arise 
among his relations with regard to the 


properties left by him, he made the disposi-. 


tions to be carried into effect after his 
demise. Theterms and conditions are then 
set out, paragraph by paragraph, and in 
each paragraph, the disposition is ox- 
pressly stated io take effect after his demise. 
Against all this, reliance is placed on the 
sixth paragraph, in which the testator says 
that he would be at liberty to mortgage the 
properties and not to sell them absolutely. 
Such arestraint as this upon his own power 
of alienation during his life-time would be 
obviously void. It does not indicate any 
intention to make the deed irrevocable. We 
are satisfied that the instrument in question 
is ẹ wil. The view we take is supported by 
the decision in Rammont Dasi v. lam Gopal 
Shaha (5), where, as here, the document was 
inoperative as an instrument of present 
transfer of immovable properties. The cases 
of Musammat Sita Koer v. Munshi Deo Nath 
Sahay (6) and Chaitanya Gobinda Pujari 


aa 


Adhtcari v. Dayal (7) are clearly distinguish- ` 


able, as the documents propounded in those 
cases were in the nature of agreements or 
settlements. We must, consequently, hold that 
the first ground upon which probate has 
refused by the Court below cannot be 
maintained. 

The second ground upon which the learned 
District Judge has refused probate is that 
each of the several sheets on which the will 
is written is not signed or initialled. It is 
well-settled, however, that one signature 
made with the intention of authenticating 
the whole instrument is sufficient, though 
the will be contained on several sheets of 
paper. (“Iarmon on Wills” 5th Edition 
R L. R. 1 P. and D. 214, 

L R.2P 
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Vol. I p. 80 and Redfield on Wills, 4th Edition 
Vol. I p. £08). No doubt, asa precaution 
against possible substitution, each sheet may 
be initialled by the testator or the witnesses 
(Ransen on Wills page 351). But this is not 
essential, and it will generally be presumed 
that all the sheets were put together in 
the same order at the time of execution, 
as at the testators death. The leading 
decision on this point is that of Marsh v. 
Marse (8), where Sir C. Cresswell followed 
an elaborate judgment of Sir H. Jenner 
Fust in Gregory v. Queens Proctor (9). 
It was ruled in these cases that when a 
will is found written on several sheets of 
paper one of which only is signed and 
attested, prima facte the presumption is 
that they were all inthe room and formed 
part of the will atthe time of execution. 
To the same effect are the decision im 
Bond v Seawell (10), Winsor v. Pratt (11), 
In the goods of Gansden (12), Cook v. 
Lambert (18). Of course, the presumption 
is rebuttable and if there are suspicious 
circumstances the Court must act with great 
cantion, Jn the gocds of West (14). But 
ordinarily the legal presumption would be 
applied [Rees v. Rees (15), In the goods of 
Horsford (16).] It has further been held 
that in considering whether or not several 
sheets of paper constitute the will, declara- 
tions, made by the testator both before and 
after execution, are admissible to show that 
it was his intention to make dispositions 
in comformity with those found upon the 
several sheets of paper 
(17).] In the case before us, there is evi- 
dence to show that the testator intended 
to leave his whole property to his nephew 
Sagar Chandra which is precisely the effect 
of the will as it standsnow. We further 
find that the contents of the second sheet 
read continuously with those of the first 
which terminates with an unfinished 
sentence. Our attention was, however, invited 
to the circumstance that later sheets, inclu- 


8 (1860) 1 Sw & Tr. 528; 6 Jurist N. S 380. 
i (1846) 4 Notes of Cases 620. 
10) (1765) 8 Burrows, 1775. 
tia (1821) 2 Br. and B. 660. 
12) (1862) 2Sw. and Tr. 362;8 Jurist N 5 180. 
(8) (1863) 8 ‘Sw. and Tr. 4f; 9 Jurist N. 5. 258, 
82 L. J. Probate 938. 
Kn (1868) 9 Jurist N 8. rar 32 L. J. Probate 182. 
5 ier L. R.8 P. and D. 84 
(16) (1874) L. R. 
(17) (1880) L. R. 6 P. and D. 1 
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sive of the last which contains the signature? 
of the attesting witnesses, are in a differen 
ink and probably written with a differen 
pen from what had been used for the first 
two sheets. But this is not a ground for 
suspicion, because the evidence indicates that 
the writing of the will was begun:in the 
outer apartments of the residence of the 
testator and probably finished and certainly 
attested in the shop in the neighbouring 
market where the intending witnesses had 
gone to make their purchases. We further 
observe that in the Court below, no sug- 
gestion was made in the questions put to 
he witnesses that the will, if genuine, 
ad been subsequently tampered with by 
he interpelation or substitution of sheets. 
he sole suggestion was that it had not 
een executed at all by the testator. That 
view has been completely negatived by the 
evidence. It was only in the course of 
argument in the Court below that the 
theory was startled for the first time that 
sheets may have been interposed or sub- 
stituted ; for this no foundation had been 
laid in the evidence. The second ground 
upon which probate has been refused cannot 
consequently be supported. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Court 
below discharged, and probate directed to 
issue to the appellant who is entitled to 
his costs from the caveators, both here and 
in the Court below. We assess the hear- 





ing fee in this Court at five gold 
mohurs. 
Appeal allowed. 
(8. C. GA. L J.567,10C.L J 58, 13 C. W. N. 920; 
5 M. L. T. 423, 11 Bom. L R. 833 ; 86 C. 780) 
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HmduLaw—Adoption—Proof—Adoption of daughter's 
son~—~Custom in the Punjub—Pleadings—Obdjection 
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Hindu widow, providing for descent of inheritance difer- 
ext from that prescitbed by Luw—Deed ofsule—Estoppel 
frem assent to deed—Whe i bound by estoppel— 
Money spent by purchaser for +mprovement— Compen- 
sation—Questton dors not arise until after widows 
deuth—Mtsjoinder of causes of action—Oivil Procedure 
Code (Act XIV of 1882), 9. 578. 

Where the question was whether W was tho 
adopted son of 5, and it was found that before 
tho death of S, W was described as lus adopted 
son, and on the death of 8, W succeeded to the 
estate of 8 without controversy, and cnjoyed it 
and disposed of ıt as his own without controversy 
down to his death, and almost every document both 
during the life of W andsince his death, was framed 
entirely upon the basis of the adoption. Mell, 
that adoption was established. 

The general rule of Hindu Law that a daughter’s 
son cannot be adopted, may be varnod by famuly 
custom, and is often varied inthe Punjab. 

When this point of custom was pnt forward after 


> all the evidence was closed: Held, that the Court 


, legal necessity. 


re 


was right in refusing to entertain at that lato 
stage anew question of which the solution was de- 
pendent upon evidence. 

A Hindu widow cannot, with or without tho 
consent of her reversioners, provide for the descent 
of the inheritance after her death in a line different 
from that prescribed by law. 

A Hindun widow executed a deed of sale without 
A collateral heir (the father of the 
plaintiff) of the father of the husband of the lady was 
a witness to it: Held, that the plaintiff claimmg title 
from the husband of the lady is not affected by any 
estoppel arising from his father’s assent tothe deed. 

The question whether the purchaser who had 
spent money upon the property purchased by lum 
could be evicted without compensation, cannot arise 
til] the death of the widow. 

If there was any misjoinder of causes of action, 
section 578 of the Civil Procedure Code, 1882, has the 
effect of preventing such a defect from being made 
a ground of appeal. 

Appeal from the decree of the Chief 
Court of the Punjab dated June 10, 1904, 
reversing that of the District Court at Um- 
balla, dated August 24, 1901. 

Sir Robert Finlay, K. C., Mr. De Gruyther 
K.C.,and Mr.G.S. Sharma, for the Appellants. 

Mr. Jardine, K.C., and Mr. Ross, for the Re- 
spondents- 

Judgment. 

Sir Arthur Wilson.— The suit ont of which 
this appeal arises was brought by the present 
appellants against a number of persons as 
defendants. The plaintiffs, alleging themselves 
to be prospectively reversionary heirs to an 
estate now enjoyed by two ladies, claimed a 
declaration that certain alienations, four in 
number, of portions of the estate made by those 
ladies were not binding on the reversioners. 


Both Courts in India have agreed that- 


there was no such legal necessity as could 
justify the alienations; and their Lordships 
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hare not been asked to review that finding. 
The questions which do arise are of quite a 
different character. It is necessary to follow 
the pedigree of the family in order to appre- 
ciate the contentions raised on each side. The 
pedigree, so far as material, is as follows:— 
The properties in question formed part of 
the estate of Sultan Singh, who died in 1861. 
He was succeeded by Wazir Singh. Wazir, 
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as will beseen by the pedigree, was the eldest 
son of Sultan’s daughter, and, according to 
the case of the plaintiffs, was adopted by 
Sultan. 

It is not disputed that, if Wazir was the 
adopted son of Sultan, the present plaintiffs 
are competent to maintain this suit as rever- 
sionary heirs of the estate of Wazir. If Wazir 
was not such adopted son, the plaintiffs (ap- 
pellants) have no right to rue. 

The first important question, therefore, is 
whether Wazir was the adopted son of Sultan. 

On this question the Courts in India have 
differed. The District Judge of Umballa, who 
tried the case, thought the adoption proved. 
The Chief Court took a different view. The 
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adoption, if it took place, was about fifty years 
ago, so that direct evidence of much value 
could hardly be looked for. 

Their Lordships are of opinion that the 
adoption is established. Before the death of 
Sultan in 1861, Wazir is described as his 
adopted son. On the death of Sultan, Wazir 
succeeded to the estate without controversy, 
which he could only have done as adopted son, 
and enjoyed it and disposed of it as his own 
without controversy down to his death in 
about 1870. Almost every document, both 
during the life of Wazir and since his death, 
is framed entirely upon the basis of the 
adoption. 

It was sought to raise another point in 
connection with the adoption, that if it took 
place in fact it was invalid in law on the 
ground that under Hindu Law a daughter’s 
son could not be adopted. With this poiut 
their Lordships think tbe District Judge dealt 
rightly. The general rule of Hindu law cannot 
be disputed, but it may be varied by family 
custom, and often is so varied in the province 
from which thisappeal comes. If the legal point 
had been duly raised in proper time by the 
pleadings or issues, it would have been ex- 
amined with the aid of any evidence adduced 
on either’ side bearing upon the question. 
But it was not so raised. It was put forward 
for the first time atthe very last stage of the 
hearing after all the evidence was closed, and 
when nothing but argument remained. Their 
Lordships think that the District Judge was 
right in refusing to entertain at that stage a 
new question of this kind of which the 
solution must be dependent upon evidence. 

For these reasons their Lordships are of 
opinion that the appeallants have established 
their right to maintain the present suit. 

The second question of importance is as to 
the effect of the alleged assent of one Gur 
Dial Singh, the father of the plaintiffs, to the 
disputed transactions or some of them. Gur 
Dial witnessed an important document of the 
8rd of September, 1871, and one of those 
of transfer, and it was said that by so doing 
he was estopped from disputing the validity 
of the alienations, and that his sons, the now 
appellants, were similarly estopped. 

»  Onthis question the first Court decided in 

favour of the plaintiffs ; the Chief Court of the 
Punjab held otherwise, and considered that 
the estoppel contended for bound Gur Dial, 
and also the plaintiffs, his sons. This decision 
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involves’ two propositions—-first, that Gur 
Dial was estopped, and secondly, that the 
estoppel was binding upon his sons. Bre , 
second of these propositions it is immatenidl 
to consider unless the estoppel against Gur 
Dial is first accepted; and, in order to see 
whether it should be so accepted or not, 
it is necessary to examine the documents $i tts" 
upon which itis based. The document of, . 
the 8rd September, 1871, is the most > i 
important of them, and it affords a very, GR 
clear indication of the positions taken up by oh 
the parties. It purported from its titlé tpz.be-” “af 
a deed of partition executed by Sarsuti; the: a se 
widow. of Wazir, in favour of Puran Devi, his” 
natural mother. i 
The most notable point about this deed is: -Hé é 
that according to its terms Sarsuti is thers: oe 
only person who conveys anything, and*phia™ “3 ers 
is in accordance with the recitals, which allege 
that Wazir was the adopted son of Sultan 
Singh, and that Sarsuti, Wazir's widow, had $ 
succeeded him on his death. The next sa 
notable point abont the deed is that, with the “4 
exception of the last few lines of the operative 2. 
part, everything contained inthe deed is “ae 










+ 





ret 
within the rights of the executant as hettess*2 a a 
of her husband, because she purports to deal! ia oe 


only with her lfe-estate.- The exception. j in” 
those last few lines purports to affect the? ak 4 
devolution of the inheritance after the deaths’ Site 


of Sarsuti and Puran, which was- clearly ie") 


beyond Sarsuti’s powers as the widow of x 
Wazir. y 

The contention being that Gur Dial, by 
having signed this deed, became an assenting 
party to the transaction embodied in it, it is 
necessary to consider what the nature of that 
transaction is. Itis one by which Sarsuti 
professes to divide her life-interest with 
Puran, which she could do without any assent, 
of Gur Dial. It purports, secondly, to 
provide for the descent of the inheritance 
after her death inaline different from that 
prescribed by law, a thing which apparently 
she could not do, either with or without the 
consent of reversioners. 

The second document relied upon was one 
dated the Ist July, 1888, purporting to be the 
deed of sale by Sarsuti and Puran contain- 
ing one of the alienatoins impugned in the 
suit. The most obvious pecularity of this 
document is that it is framed on a basis 
altogether inconsistent with that of the docu» 
ment last referred to, 
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It recites that the two ladies inherited the 
property in question with other property from 
Sultan Singh by virtue of their right of suc- 

+: 66ssion, and also by reason of abandonment 
‘and velinquishment of their rights by all the 
aoe collateral heirs of Sultan. They then refer 
at, to the document of the 3rd September, 1871, 
* =, and another document. They say that they, 
ae the execatants, have been absolute owners 
a "by exercising proprietary rights. They goon 
“to, convey the Jand to the purchasers absolute- 
Ts, and they proceed :— 
f “Now aud hereafter neither we nor our 
: _veversioniary heirs nor any other persons com- 
tk ming forward as claimants by right of succes- 
sion or by virtue of their being male descend- 
nes ants of the aforesaid family shall raise any 


cr ae 
aera 







ee ” sort of objection . Even if the heirs 
fi a ae af the family of the above-named Munshi had 
an" any sort of right, whether vested or con- 


tingent, in the property in question at all, 
such right has been extinguished. by their 
putting their signatures to this deed and 
admitting its contents to be correct”. 
The deed was oxecnted by Sarsuti 
- and Puran and witnessed, amongst others, 
2. „by. Gur Dial. 
= ‘Assuming that Gur Dial effectually assent- 
“il: ed.to this document, the document itself must 
Pe looked at, in order to see what it was 
that he assented to. And on the face of the 
aes document, it is clear that all it professess to 
ae dois to bind the ladies themselves who execut- 
ed the deed, and the collateral heirs of Sultan 
from whom they claim to have derived title. 
It does not profess to affect any title coming 
from Wazir. But the present plaintiffs claim 
title from Wazir, and are, therefore, unaffected 
by any estoppel arising from Gur Dial’s assent 
to the deed. 

Another point raised on behalf of the 
respondents was that, at any rate, the 
respondents, or some of them, had spent 
money upon the properties purchased by 
them, and that such persons could not be 
evicted without compensation. On this point 
it is enough to say that it does not arise on 
this appeal, and cannot arise till the death 
of Sarauti. Their Lordships, therefore, have 
only to say that they abstain from expressing 
any opinion upon the question and from say- 
ing anything which could tend to prejudge 
the question in case it should be raised here- 
after in due time and in due manner. 

Another question disoussed in argument was 





A 
an 
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whether the Chief Court was right inthe 
mode in which it dealt with an alleged 
misjoinder of causes of action. Ther 
Lordships think itisat least very doubtful 
whether, upon the strictest construction to he 
placed upon the Procedure Code, it can pro- 
perly be said that there was any misjoinder 
in this case. And if there was any such 
misjoinder, section 578 of the Code has. in 
their Lordship’s opimon, the effect of pre- 
venting such. a defect from being made a 
ground of appeal and from being dealt with 
on appeal as it was dealt with by the Chief 
Court. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, the decree of the Chief Court set 
aside with costs, and the decree of the T)is- 
trict Court restored, bat with costs in favur 
of the plaintiffs, and without prejudice to the 
right of such of the respondents as claim to 
have expended money on the properties 
respectively purchased by them to raise the 
question of compensation in such manner 
as they may be advised. 

The respondents will bear the costy of this 
appeal. 

Appeal allowed. 





(s. c. 6 A. L. J. 707 ; 10 0. L. J. 76, 13 C. W N 1009; 
11 Bom. L. R. 864; 8M. L T 7l; 31 A. 346) 
PRIVY COUNCIL. 

ÅPPEAL FROM THE JUDICIAL COMMISSIONER OF 
Oupa. 

May 11, 1909. 

Present :—Lord Atkinson, Lord Collins, Lord 
Shaw aud Sir Arthur Wilson. 

RAJA MANESHAR BAKHSH SINGH-- 
Duvenvant—APPELLANT 
versus 
SHADI DAL AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Contract Act (IX of 1872), 6 16, amended by de' 
PI of 1809, 6 2—Oudh Land Revenue Act (NYI of 
1876), Ch VITI—Disquat.fied proprietor—Hond with 

compound interest-—" Dominate the will.” 

In the case of a disqualified proprictor whose 
estate was under the control of theCourt of Wards, 
a lender who knew the facts was piima facie “in 
a position to dominate the will” of the borrower 
within the meaning of the amended section 16 of 
the Indian Contract Act 

The bond of snch a proprictor agrecing to pay 
compound interest at 18 per cent was got aside 
and simple interest at that rato was allowed 

Dhantpal Dasv. Raja Maneshar Bukhsh Singh, 33 
J. A. 118 ;4C. L.J.1; 1M. L. T. 205; 3 A. L. J, 496; 
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90 O. 188; 8 Bom. L. R. 491; 10 C. W. N. 849; 16 
M. L J, 292 ; 28 A, 570, followed. 

Appeal from the decree of the Judicial 
Commissioner of Oudh, dated May 1, 1905, 
affirming that of the Sub-Judge of Bahraich, 
dated August 12, 1904. 

Mr. DeGruyther, K. C., and My. 9. A. Kyffin, 
for the Appellant. 

Mr. Q. E. A. Ross, for the Respondents. 

Judgment. 

Lord Collins This is an appeal by the 
defendant, a disqualified proprietor under 
the provisions of the Oudh Land Revenue 
Act, 1876, against the judgment of the Court 
of the Judicial Commissioner of Oudh, afirm- 
ing a decision of the Subordinate Judge of 
Bahraich in favour of the plaintiffs suing 
to recover money secured by a bond dated 
the 27th January, 1896, whereby the defend- 
ant contracted to pay within two years to the 
plaintiffs (or their predecessors-in-title) a 
sum of Rs. 9,950 with interest and compound 
interest at the rate of Rs. 18 per cent. per 
annum, with yearly rests. There was practi- 
cally no consideration paid at the time of the 
execution of the bond which vas given in 
renewal of a previous one dated the 14th 
September, 1889, the consideration for which 
was an advance of Rs. 4,000. The Raja was 
a person of extravagant habits, and when 
his estate was placed under the Court ot 
Wards, as it was, at his own instance, in 
August 1886, his debts were said to have 
‘amounted to about seven or eight lakhs of 
rupees. The bond in suit was given without 
knowledge or consent of the Court after his 
estate had been taken over. The defence was 
that, in the circumstances, the bond ought 
to be treated as given under undue influence 
and ag unconscionable. It was assumed both 


in the Court of first instance and in the ` 


Court of the Judicial Commissioner that the 
onus of proving undue influence was upon the 
appellant. In this respect the said decisions 
are directly opposed to that of this Board in 
the case of Dhantpal Das v. Raja Mansehar 
Bukhsh Singh (1), the present appellant, 
decided in respect of another loan by the then 
plaintiff (one Auseri Lal) to the present 
appellant while under disqualification. In 
that case—which was as nearly as possible 
identical in its facts with that under appeal, 
except that the money-lender was a different 


person, though the borrower was the same— 

(1) 38 I. A.118; 40 L.J 1; 1M. L. T.- 205; 8 
A. L. J. 495;9 O. C. 188; 8 Bom. L. R, 491 ; 10 C. W. 
N. 849; 16 M. L. J. 292; 28 A. 570. 
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their Lordships in referring to the evidence, 
say (at p. 126) :— 


“The fair result.. .. is that the re- 
spondent, through his improvidence, was in 
urgent need of money, and owing to bis estate 
being nnder the care of the Court of Wards, 
he was in a helpless position. There was no 
fraud in the matter, and no pressure was put 
upon the respondent by Auseri Lal... . to 
induce him to accept the conditions offered to 
him,.. ... But it must be taken that the 
respondent was compelled by his circum- 
stances to accept the terms which were offered 
to him.. . Their Lordships are of opinion 
that, although the respondent was left freo to 


contract debt, yet he was under a peculiar “a ee 
disability, and placed in a position of helpless- ° 


ness by the fact of his estate being under the 
control of the Court of Wards, and they must 
assume that Auseri Lal, who had known the 
respondent for some 50 years, was aware of 
it. They are, therefore, of opinion that the 
position of the parties was such that Auseri 
Lal was ‘ina position to dominate the will’ 
of the respondent within the meaning of the 
amended section 16 of the Indian Contract 
Act. It remains to be seen whether Auseri 
Lal used that position to obtain an unfair 
advantage over the respondent.” 


Their Lordships then draw the conclusion 
that the Subordinate Judge, who had found 
that simple interest at 18 per cent. per annum 
was not high, mustbe taken to have found 
that the charging of compound interest in the 
circumstances was unconscionable, a conclu- 
sion in which they deemed the Court of the 
Judicial Commissioner to have concurred, and, 
in the result, their Lordships held that the 
lender used his position to demand and obtain 
from the respondent more onerous terms 
than were reasonable, and that the bond sued 
on must be set aside. It is true that the 


learned Judges in the present case took a — 


different view of therelative position of the 
parties under section 16 of the Indian Con- 


tract Act, 1872, which in itself would be | 


sufficient to account for their differing conclu- 
sion as tothe proper inference to be drawn 
from facts in all essential points identical 
with those in the earlier case. Moreover, the 
Judicial Commissioners seemed to regard 
themselves as free to criticise, and ap- 
parently not to follow, the decision of 
their predecessors in the same Court in 
Dhanipal Das v. Maneshar Bakhsh Singh (1). 





< 
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Indeed, the main reasoning of both the 
learned Judges seoms to be addressed to 
impugning the position expressly asserted 
in the judgment of this Board that, in the 
case of a disqualified proprietor whose estate 
was under the control of the Court of Wards, 
a lender who knew the facts was prima facie 
“in a position to dominate the will” of the 
borrower within the meaning of the amended 
section 16 of the Indian Contract Act. Of 
course, at the time when their judgments were 
delivered in this case, the judgment of this 
Board in Dhanipal Das’s case (1) had not yet 
been delivered. Dealing, then, with this case 






T on the lines laid down by this Board, their 
& 


an 


-Lordships have no hesitation in differing from 
>- the conclusions arrived at by the learned 


Judges in the Courts below, and are satisfied 
that in this case also the borrower was placed 
in such a condition of helplessness that the 
lender was “in a position to dominate his 
will,” and that he used that position to 
obtain an unfair advantage over the appellant. 

Thir Lordships will humbly advise His 
Majesty that the appeal be allowed, that the 


` decree of the Court of the Judicial Commis- 


sioner of Oudh and the decree of the Court of 
the Subordinate Judge of Bahraich be 
< discharged, and that instead thereof it be 
ordered that the bond of the 27th 
January 1896 be set aside and that the 
appellant pay to the respondents the sum 
of Rs. 4,000 with simple interest at the 
vateof 18 per cent. a year from the 14th 
September 1889 to the date of payment, with 
proportionate costs in both the Courts below 
on the amount decreed, to be settled by the 
Judicial Commissioner in case of difference, 
and that as to the rest each party bear his own 
costs. 
The respondents will pay the costs of the 
appeal. 
Appeal allowed. 





Cs. o. 32 M. 255; 4M. L T 878;9 Cr. L.J 89.) 
MADRAS HIGH COURT. 
CURIMINAL Revisron Case No. 272 or 1908. 
November 9, 1908. 

Present :—Mr. Justice Miller. 
PALANIANDY PILLAI— PETITIONER 
VETEUS 
ARUNACHELLUM PILLAI— 


RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ». 197— 
Regulation XI of 1816-—Fabrication of fulse record 
by Village Magistrate during trial of a case—Fubrica. 
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tion in capacity of Judge—Sanction for prosen! on 
whether necessa y. 

Sanction under section 197, Criminal Procesure 
Code, 1s not necessary to prosecute a Village Meut- 
trate for having fabricated a false record duang 
tho trial of a case as he is not bound to mike 
a record “os a Judge” and was not acting asa 
Judge when ho made it. 

Imperatrix v, Lakshman Sakharam, Taman Haji: l 
Baliji Krishna, 2 B 481 at p. 486; Municipal (a. 
ameastoner for the Qity of Madraa v Major Beli, 25 M 15 
ab p. 23, Athangarayan v Gopalan, (Cri. Rey. Case 
No. 61 of 1904, (unreported) ) and Nando Lal Besik 
v. Jhiter, 26 0. 852,3C W N. 439, refered to 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure praying the 
High Court to revise the order of X. N. V. 
Rajachar, Snub-Divisional Magistrate of 
Dindigul, in his proceedings, dated 27th Muy 
1908, in Criminal Cases Nos. 37 and 38 of 1903 
on the file of his Court. 

Mr. S. Venkatachariar, for the Petitioner. 

Mr. M. Narayanaswami Ayyar, for the Re- 
spondent. 

Order.—In this case the Village Magi-- 
trate is alleged to have fabricated a record of a 
Criminal case according to the complainant 
there was no such case and the whole record is 
evolved from the malicious imagination of tho 
Village Magistrate who desired to provide evi- 
dencefor use inthefuture. Thequestion is whe- 
ther section 197 of the Code applies so that 
he cannot be prosecuted withont the sanction 
required by that section. This will be so if 
he is accused as a Judge but not otherwise. 

The Regulation XI of 1816 does not 
require the Magistrate trying a case to mako 
any record, and no doubt if was not in- 
tended that he should do so, what is required 
is that the Karnam shall maintaina register 
of persons confined by order of the Village 
Magistrate. The Village Magistrate was nol, 
therefore, bound to make a record “asa Judge” 
and it seems to me that the Magistrate is 
right in holding that he was not acting as 
a Judge when he made it if he did make it. 

The case of Imperatriz v. Lahshman Sakha- 
ram, Vuman Hari and Balaji Krishna (1), 
is not to be distinguished from the present 
unless it may be (though that is not clear 
from the report) that the Mahalkari there 
was bound to keep a record of his proceedings 
—there it is said that section 466 of the 
then Code extended to all acts ostensibly 
done by a public servant, t.e., acts which 
would have no special signification except 
as acts done by a public servant and the 

(1) 2 B. 481 at p. 485, 
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learned Judges thought it “proper that the 
alleged fabricator should be dealt with in his 
official capacity.”’ 

It seems to me, however, that the fabrication 
cannot be said to be in any way inseparable 
from the execution of the office of Judge 
any one could have done it who had access 
to the register kept by the Karnam or the 
Village Magistrate and though the effect of 
it would be to give the impression that the 
Village Magistrate in a certain case had acted 
as Judge, he would not, if the charge 1s 
true, have in fact done so. Assuming the 
fabrication to be an act which purported to 
be done by the Magistrate in his capacity of 
Judge, sanction is not, under the present Code, 
necessarily required for his prosecution. 
The Municipal Commissioners for the Oity 
of Madras v. Major Bell (2), that case and the 
case of Nando Lal Basak v. N.N. Mitter (3), 
both of which were decided under the present 
Code seem to me to support the view I take 
that sanction in the present cage is not required. 
In Athangarayan v. Gopalan (4), where the 
lower Courts relying on Imperatriz v. Daksh- 
man Sakharam, Vaman Hari and Balaji 
Krishna (1), held that a Village Magistrate 
extorting money on threat of making a 
report in his magisterial capacity could not 
be prosecuted withont sanction, this Court 
held that he conld be so prosecuted as he 
was not when committing the offence acting 


as a Judge [see also Kandasamt Ohettt v. Soli 


Goundan (5).] I do not see how a Magistrate, 
who fabricates a record, in which he figures 
as Judge, can properly be said to be acting 
as Judge when he does so. 
For these reasons I dismiss the petition. 
Pettiton dismissed. 


(2) 25 M 16 at p. 23. 

(8) 26 C 852,3C.W.N 639 

(4) Crl. R. O. No. 61 of 1904 (Unreported. 
(5) 23 M. 540. 
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MADRAS HIGH COURT. 
APPEAL AGAINST OrperR No. 64 or 1908. 
December 3, 1908. 

Present -—Mr. Justice Miller and 
Mr. Justice Munro. 
CHELLATHAMMAL—Peririoner 


VETSUs 


AMMAYAPPA MUDALIAR—Responpent. 

Luwiey Act (XXXV of 1858)—OourPs power of 
~control over the acts of Lunalic’s guar dian—Permussion 
of Court for the marriage of the luivtties, 


INDIAN CASES. 
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A guardian of a lunatic is in 
ordination to the Court which appointed lum and 
the Court can exercise ita control over him at any 
time after his appointment. 

The gua:dian should obtam the permission of 
Court before arrangmg for the marriage of the 
lunatic, and the Court generally will not lightly 
interfere with the choice mado by the guardian 

In the matter of Basharat Ali Choudhury, 24 C. 188, 
Re Gulbar and Lilbar, 32 B. 50 at p. 68,9 Bom L.R 923 
and Shiidar v Hiralal! Vithal, 12 B. 480, referred to. 

Quere.—Whether the Hindu law allows a male 
lunatic to contract valid marriage? 

Appeal against the order of C. G. Spencer, 
District Judge of Tinnevelly, in Interlocutory 
Application No. 313 of 1907 in Original 
Petition No. 200 of 1904, 

Mr. Joseph Satya Nadar, for the Appellant. 

Mr R, Rungaswami Ayyangar, for K. Srinivasu 
Ayyangar, for the Respondent. 

Judgment.-—lIt is beyond question that 
the order of the District Judge is a proper 
order in so faras it requires the guardian to 
obtain his permisssion before celebrating the 
marriage of his lunatic son, provided that he 
had jurisdiction to make it. 

There is no provision in the Act under 
which the guardian is appointed declaring 
whet are the powersof the Court after ap- 
pointment, but it was conceded by My. Sataya 
Nadar that we are not on that account to 
deny to the Court all powers of control 
over the guardian. He was prepared to admit 
that if theguardian contemplated an improper 
marriage of the lunatic, the Court could 
interfere if the proposal was brought to its 
notice. If that is conceded there is no 
ground that we can see for holding that the 
Court is not empowered to require the 
guardian to obtain its permission before 
arranging a marriage; otherwise the power 
of interference might be in effectual in some 
cases in which its exercise is most desirable. 

In In the matter of Basharat Ali Ohowdhry 
(1), itis held to be unquestionable that the 
guardian isin complete subordination to the 
Court which appointed and canremove him 
and the power to control so important a 
matter as marriage is a power which ought 
not lightly to be denied to the Court. 

It will not, no doubt, as a rule, interfere 
with the choice made by the guardian and 
the family in the matter of marriage, but 
that is not a reason why it should not have 
the power to do so if need be. 

In the cage of minors the Court has re- 
quired [Re. Qulbai and Lilbai (2),] as consent 

(1) 240.133, (2) 82.60 abp. 58; 9 Bom.L.B, 923, 
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to be obtained to a marriage [see also 
Shridar v. Hiralal Vithal (3),] and the 
considerations which apply to a minor are, 
speaking generally, applicable also to a 
lunatic. 

We agrees with these decisions and we 
have no doubt that the District Judge had 
jurisdiction to make the order requiring the 
guardian to obtain his premission before 
murryiug the lunatic. 

The question whether the Hindu Law 
allows a male lunatic to contract a valid 
marriage is not one which we are called on 
to decide, 

We dismiss the appeal with costs. 


Appeal dismissed. 
(8) 12 B. 480. 





~ {Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
Miscentangous Crvic APPrAL No. 538 or 1908. 
Septemher 1, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. ` 
THAKOMONI DASI—DECREL-ROLDER— 
APPELLANT 
VETTES 


MOHENDRA NATH DEY SARKAR— 


JUDGMENT-DEBTOR—-RESPONDERT. 

Bengal Tenancy Act t FIII of 1885), sch. IIT, ast 6 
as amended by Act IB C of 1907, 8. 61, sub-r. 4— 
Limitation—Application for execution—Decree obtain- 
ed before umendment ef art 6—Co-sharer landlord 
— Decree wm rent suit by co-sharer landlord whether 
decree under Bengal Tenancy Act 

Articolo 6 of schedule III of the Bengal Tenanoy 
Act, as amended by Act I B. C. of 1907, 18 not limited 
in application to decrees in snits commenced after the 
amendment came into force, 

Therefore, an application for execution, presentod 
aftor the amendment came into force, of n decree 
for arrears of rent obtained by one of several 
joint landlords in respect of hia share, before the 
amendment, is governed by the rule of limitation pres- 
embed in the amended article 

A decree in a suit for rent by a co-sharer landlord 
for his share of the rent 18a decree made under tho 
Bengal Tenancy Act, because it is madcin a suit 
tred in accordance with the procedure prescribed 
in Chapter XLII of the Act. 

Kedar Nath v. Ardha Chunder, 29 C. 64, dissented 
from. 

Promoda Nath v. Ramani Kan, 86 C 381 (P C.) 
12 C. W. N 249; 7 O.L J 139; 8 M. L T. 161; 
10 Bom. L. R. 66, 18 M. L. J. 43, 35 I. A. 73. referred 
to 


Appeal from the order of the District 
Judge of Hooghly, dated July 17, 1908, affirm- 
ing that of the second Munsif of Serampore, 
dated April 11,1908, 


Dr. Priya Nath Sen, for the Appellant. 

Babu Skib Ohandra Palit, for the Respond- 
ent. 

Judgment.—tThe substantial question 
of law which calls for decision in this appenl 
is; whether an application for execution of 
a decree for arrears of rent obtained by 
one of several joint landlords in respect of 
her share, is governed by the rule of limit- 
ation prescribed in clause 6 of schedule IIL of 
the Bengal Tenancy Act. The appellant be- 
fore this Court sued the respondent for 
arrears of rent of a tenancy governed by tho 
Bengal Tenancy Act and obtained a decree 
on the 18th October 1898, which was con- 
firmed on appeal by the Subordinate Judge 
on the 6th -November 1899 and ultimately 
by this Court on the 2nd June 1902. There 
were execution proceedings in 1904, 1905 
and 1906, before the present application for 
execution was presented on the 20th Jannary 
1908. The objection of the Jjudgmont-dehtor 
ia that- the application is barred by Nimit- 
ation under article 6 of schedule III of the 
Bengal Tenancy Act. The Court of first 
instance has allowed the objection on the 
ground that the case is governed by article 
6 as amended by Bengal Act I of 1907 
and that whatever doubt might have existed 
under the law before the recent amendment 
there is no question now that the article 
is applicable to an application for execution 
of a decree obtained by one of several 
joint landlords for his share of the rent. 
In this view, the Court of first instance 
has dismissed the application as barred by 
limitation. Upon appeal, this order has been 
confirmed by the District Judge. The decree- 
holder has now appealed to this Court, and 
on her behalf it has been argued that the 
article in its amended form has no applica- 
tion, and thatif the law as it stood before 
the amendment, is applied, the application for 
execution is not barred under the authority 
of the decision in Kedar Nath Banerjee v. 
Ardha Ohunder Roy (1). Article 6, we quote 
so much of it only as bears upon the 
present discussion as amended by Bengal 
Act I of 1907 section 61 sub-section 4,reads 
as follows :—An application for the execution 
of a decree or order made in a suit het- 
ween landlord and tenant to whom ihe 
provisions of this Act are applicable and 
not being a decree for a sum of money 

(1) 29 C. 64, 
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exceeding Rs. 500, must be made within three 
years from the date of the final decree of the 
appellate Court. This article was in force 
at the time when the application for exe- 
cution now under consideration was made, 
and consequently prima facie governed the 
matter [Qurupadapa v. Virbhadra Dutta (2), 
Jug Mohun Mahto v. Iuchmeshur Singh (8), 
Decharam Irsangapa v. Abdul Wahed (4) and 
Deb Narain Duttv. NarendraKrishna(5).| It was 
suggested, however, by the learned Vakil for 
the appellant thatarticle6 in its amendedform 
applies only to decrees in suits commenced 
after the amendment and that the language 
of the amended article could not appro- 
priately be applied to decrees made before 
the amendment came into operation. Our 
attention was particularly invited to the 
words “landlord and tenant to whom the 
provisions of this Act are applicable” and 
it was contended that the term “ this Act” 
means this Act as now amended. It was 
further suggested that the Act was not 
applicable before its amendment to suits by 
one of several joint landlords. We are unable 
to accept this line of reasoning as well as 
founded. Article 6in its amended form was 
in operation when the present application 
was made and its langnage plainly indi- 
cates that it is not limited in application 
to decrees in suits commenced after the 
amendment came into force. To determine 
whether article 6 is applicable two tests 
have to be applied; namely, first, was the 
decree sought to be executed made in a 
suit between landlord and tenant, and, 
secondly, did the provisions of this Act, that 
is, the Bengal Tenancy Act, (as contra-dis- 
tinguished, from other Acts for example, 
other Tenancy Acts or the Transfer of 
Property Act) apply to the landlord and 
tenant. So far as the first question is con- 
cerned, it cannot be disputed that. the 
answer must be in the affirmative; so far 
as the second question is concerned, it is 
in our opinion clear that it also must be 
answered in the same manner. It is erroneous 
to suppose that before the Bengal Tenancy 
Act was amended in 1907, the provisions of 
the Act did not apply to a co-sharer land- 
Jord. That many provisions of the Act 


were applicable to co-sharer landlords does 
2) 7 B 459. 
3) 10 0. 748. 

5} 11 C. 55. 


(5) 16 C. 267. 


not admit of serious dispute. For instance, 
in the very litigation out of which the pre- 
sent proceedings have arisen two provisions 
of the Act were applied for the benefit of 
the landlord. An examination of the re- 
cords of the suit shows that a decree for 
damages was made at the full rate mentioned 
in section 68, and article 2 (b) of schedule 
IIL was applied to enable the landlord to 
obtain a decree for arrears of rent for four 
years. Jf the provisions of the Bengal 
Tenancy Act had not been-applicable to the 
Jandlord and tenant now before us, the 
claim of the former to realise rent for 
more than three years would have been 
successfully met by the plea of limitation 
and she could further have obtained a decree 
for interest only at the contract rate. If, 
therefore, the provisions of the Act are 
applicable to the parties, any application 
for execution of the decree made in 
the suit must be goveried by article 6 
in its amended form. In tl.s view, it is 
not necessary for us to considcr in detail 
whether even before the amendment, the 
application for execution of a decree for 
rent obtained by a co-sharer landlord for 
his share of the rent was or was not governed 
by article 6. We need only observe, that 
if the question did arise, areference to a Full 
Bench would be necessary, as we are not 
prepared to follow the decision in Kedar Nath 
Banerji v. Ardha Ohunder Roy (1). As at pre- 
sent advised we are inclined to adopt the view 
that a decree in a suitfor rent by a co-sharer 
landlord for his share of therentis a decree 
made under the Act, because it is made 
in aguit tried in accordance with the pro- 
cedure prescribed in Chapter XIII of the 
Act. To determine whether a decree has 
been made under the Act the text to be 
applied is, whether it terminates a suit tried 
in accordance with the Act, and not whether 
it is capable of execution under Chapter XIV 
of the Act. Sufficientimportance was not at- 
tached to this distinction in the case of Kedar 
Nath Banerjee v. Ardha Chunder Roy (1), in 
which it was assumed that a suit for rent by 
the entire body of landlords is, by virtue of 
section 188, instituted under the Act, whereas 
a suit by a co-sharer landlord for his 
share of the rent is instituted under the 
general law. This distinction, however, can 
no longer be maintainedin view of the decision 
of the Judicial Committee in Promoda Nath 
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Roy v. Ramani Kant Ray (6), where it 
was pointed out that the filing of a suit for 
rent, whether by a co-sharer landlord for his 
share of the rent, or by the entire body of 
landlords for the whole amount in arrears, 18 
not a thing which the landlord is under the 
Act veqnived or authorised to do. Both 
classes of suits are commenced under the 
general law, and, they are both tried under the 
judicial procedure described in Chapter XIII 
of the Act. When we reach the stage of the 
‘enforcement of the decrees made, in both 
classes of suits, we find, however, that 
Chapter XIV defines certain special conse- 
quences which follow from the execution of a 
decree for the entire rent and also prescribes 
the mode of execution of snch a decree. 
From this point of view, a decree obtained 
by a co-sharer landlord for his share of the 
rent would be appropriately described as a 
decree made under the Act, and this was 
unquestionably the view which was generally 
accepted before the decision in Kedar Nath v. 
Ardha Ohunder (1). In the view, however, 
which we take of the position of the parties 
in the present case, it is needless to examine 
further the law as it stood before the amend- 
ment of 1907. 

The result, therefore, is that the order 
made by the Court below must be affirmed 
and this appeal dismissed with costs. We 
assess the hearing fee at three gold mohurs. 


. Appeal dismissed. 
6) 3C 831; 120 W. N.249,7 C. L. J. 139; 
ot a 151;10 Bom L R.66;18M L.J 43 ,35 





(Not reported yet elsewhore.) 


CALCUTTA HIGH COURT. 
Miscennaneoos CIvIL Apparat No. 258 or 1908. 
August 31, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 

CHHOTO RAKHAL DAS MAJUMDAR— 
OpyzoTOR—APPELLANT 
tersus 
JOGENDRA NARAIN MOZUMDAR AND 
ormers—Oprosire Party—RESPONDENTS. 

Evecu‘ion of decree—Amendment of decree—Coots 
—Limitation—Limilation Act (XV of 1877), sch, TI, 
art 179, cl (4)—Time runs from umendment—dAp- 
plication to certify payment under decree. 

Time for execution of a decree in so far as it re- 
lates to possession of porperties does not ran against 
the decree-holder from the date of the judgment 


“amended on the 4th January 1905. 


where the decroe has beon amended, althongh the 
amendment related merely to costs and did not affect 
the substantial portion of the dsoree, for the applica- 
tion for amendment was really in the naturo of one for 
revicw of judgment. 

Certain matters in dispute im a suit for partition 
were referred to arbitration, and the Court mado a 
decree which effected a partition m accordance 
with the award, on December 6, 1904 On January 4, 
1905 the plaintiff apphed that directions might be 
given for realisation of the stamp duty, paid by 
him on the decree, from the defendants accord- 
ing to their respective shares, and tho Court on the 
same day addod a clause to the decree to that effect. 
The plaintiff applied for the execution of tho decree on 
December 21, 1907 - 

= Held, that the application for direction ng to costs 
was in its ossence an application for review of juilg- 
ment, and time began torun from January 4, 1905, 
against the plaintiff and his apphention for execution 
was not barred. 

Bar Shri v. Agarsangj?, 31 B. 447, 9 Bom. L. R B47 
and Fenkata v.Venkata Sinha 1, 24 M. 25, referred to. 

An application to certify payment, whero the pay- 
ment asserted has been actually made, is sufficient 
to bring the case within the scope of cl. (4) article 
179 of the Limitation Act, 1877 

Tarini Das v. Bishtoo Lal, 12 C. 608 ; Sujan Singh 
v. Hira Singh, 12 A. 399 (F.B.) and Wes: Iman v. 
Punit Singh, 20 C.696, followed 


Appeal from the order of the second Sub- 
Judge of Hooghly, dated May 27, 1908. 

Babus Hamendra Nath Sen and Sarat Ohan- 
dra Bose, for the Appellant. 

Babus Tura Kishore Chowdhury and Jotin- 
dra Nath Sen, for the Respondent. 

Judgment.—tThe substantial ques- 
tion of law which calls for decision in this 
appeal is, whether an application presented 
on the 21st December, 1907, for execution of 
a decree made on the 6th December, 1904, is 
barred by limitation. 

The Court below has held that the appli- 
cation is not barred, because the decree was 
This 
view has been assailed on behalf of the 
judgment-debtor on the ground that time 
runs against the decree-holder from the date 
of the judgment, and that as the amendment 
related merely to costs and did not effect the 
substantial portion of the decree, the decree- 
holder is not entitled to apply within threc 
years from the date of the amendment for 
execution of the decree in so far as ıt relates 
to possession of the properties. On behalf of 
the decree-holder, it has been contended that 
although the application was described as one 
for amendment, it was really in the nature of 
one for review of judgment and that time 
runs consequently from the date when the 
application was granted, To determine 
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rie ae 
Gafar Mandal v. Goljan Bibi (2) and Yamagicg wi 


which of these contentions should prevail, 


` 


it is necessary to refer for a moment to the 
proceedings in the suit. 

It appears that inthe course of the suit, 
the parties filed a petition of compromise in 
which they settled some of the matters 
in dispute and agreed to refer others to 
arbitrators who were expressly anthorised to 
determine the question of costs. The arbi- 
trators submitted their award on the 23rd 
November 1904, in which they directed, 
among other things, that each party should 
bear his own costs of the suit. Onthe 6th 
December the Subordinate Judge delivered 
judgment in substantial accordance with the 
award whioh had, meanwhile, been amend- 
ed upon minor points by the consent of 
parties. 
been overlooked that costs would be incurred 
after the judgment in the preparation of the 
decree, inasmuch as under article 45 of 
schedule I of the Stamp Act, the decree 
which effected a partition, would have to 
be stamped according to the value of the 
separated share of the property. On the 
8th December, the plaintiff was called upon 
by the Court to deposit the necessary stamp. 
He carried out this order, and the decree was 
dvawn up and signed on the 3rd January 
1905. On the 4th January, the plaintiff 
applied that directions might be given for 
the realisation of the stamp duty from the 
defendants according to their respective 
shares. _As there was no opposition, the 
Court allowed the application, anda clause 
was added to the ,decree, on the same day, 
under which the plaintiff was authorised to 
recover & proportionate share of the stamp 
duty from the defendants. Weare informed 
that oneof the defendants now appellant 
before this Court, paid his share amicably 
and on the 14th January, 1905, the decree- 
holder applied to the Court under section 
258 of the Civil Procedure Code to enter 
satisfaction of the decres pro-tavto this was 
done and the amount was certified to have 
been duly paid. The question now arises, 
whether in the events which hare happened, 
the present application for execution is 
barred by limitation. 


In the first place, it is clear that for pur- . 


poses of execution, the date ofthe decree 
must be taken to be the date of the judgment 


[Afeul Hossain v. Umda Bibi (1),- Golam 
(1) 10, W.N. 98. 


Up to this stage, it appears to have . 


however, 


v. Antajt (3).] The decree-holder, therefore, “`, oe 


cannot in this case derive any benefit from 
the circumstance that the decree was not, as & 
matter of fact, drawn up and signed till the 
3rd January, 1905. He consequently places 
reliance upon the amendment made on the 
4th Jannary, 1905, and seeks the benefit of 
article 179 clause 3 of the Jvimitation Act, 
which provides that where there has been a re- 
view of judgment, the time is to run from the 
date of the decision passed on review. In sup- 
port of this view reliance is placed upon the case 
of Kali Prosunno Basu Roy v. Lal Mohun Guha 
Roy (4), where in order for amendment of a 
decree under section 206 of the Code of 1832 was 
treated as equivalent to an order for review - 
of judgment for the purposes of article 179 82 
clause 3 of the Limitation Act. 
that this decision has been 
dissented from in Ahsanuliah v. Dukkhint (5), 
where it was pointed out that the earlier de- 
cision in Kishen Sahai v. Culluctor of Allahabad 
(6) had been misunderstood as already ex- 
plained in Kallu Rat v. Fahiman (7) and 
Daya Kishan v Nanbi Begam (8). If under- 
these circumstances, the decree-holder found 
it necessary to rely upon the case of Kali 
Prosunna v. Lal Mohun (4) we should have 
to consider whether the matter might not - 
require re-examination, and perhaps render 
necessary reference toa Full Bench. It is 
manifest, however, in the present case that 
the application of the 4th January, 1905, by 
whatever name it might then have been 
caused, was in its essence, an application for 
review of judgment. Jt was not an appli- 
cation for amendment of the decree, under 
rection 206, so as to bring it into conformity 
with the judgment. In the first place, it was 
made on the assumption that up to that time 
the decree had not been drawn up and sigued. 
In the second place the judgment which con- 


firmed the award, did not contain any direc- 


tion for payment of costs to be incurred sub- 
sequent to the judgment, in the preparation 
of the decree. It was a clear case of omis- 
rion and the plaintiff could obtain relief only 
by way of review of judgment. Unless it 


(2) 25 C. 109. (8) 23 8. 442. 
(4) 25 C. 258 , 2 C. W. N. 219. 

(5) 27 A. 575. 

(8) 4 A 187 

R 13 A. 124. 

(8) 20 A, 304, 
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as “preparation of the decree were to be paid by 


tans 
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.the parties in proportiun to their shares, a 
“direction to this effect could not possibly be 
inserted in the decree. [Bat Shri Vakiuha 


(9).] 


v. Agar Sangjt. Rutsunggt This 
was cléarly, therefore, a matter for 
review of judgment, as the direction for 


payment of costs required to be supplement- 
ed. The view we take is supported by the 
caso of Venkata Jogayya v. Venkata 
Simhadri Jagapatiratzu (10). Bat it is 
suggested that the application was 
properly stamped as an application for 
review of judgment. This circumstance, 
however, is immaterial: it cannot, in any 
event, alter the esseence of ihe- proceeding. 
Besides, after the decree has been modified, the 
Court` of execution cannot consider whether 
it was erroneously or irregularly modified 
Menat Ali v. Amdar Ali (11). It is plain, 
therefore, thatthe application for execution 
ig not barred by limitation. 

We may add that there is another substan- 
tial difficulty in the way of the appellant. As 
previously stated, the decree-holder appears 
to have certified payment to the Court by an 
application on the 14th January, 1905. Ac- 
cording tothe view taken in the cases of 
Tarini Das Bandhopadhya v. Bishtoo Lal Muk- 
hopada (12), Swan Singh v. Hira Singh (13) 
and Wasi Imam v. Punit Singh (14), 
an spplication to certify payment where 
the payment asserted has been actually 
made, is sufficient to bring the case with the 
scope of clause 4, article 179, of the Limit- 
ation Act. In this view also, the appellant 
must fail in his contention. 


The result, therefore, is that the order ` 


made by the Court below must be affirmed 
and this appeal dismissed with costs. We 
assess the hearing fee at 5 gold mohurs. 
Appeal dismissed. 

(9) 81 B. 447; 9 Bom Li R 547. 

10) 24 M. 25 

(U11900 W.N 605. 

(12) 12 0 608 

(13) 12 A. 399 (F. B.) 

(14) 20 0 696 
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CALCUTTA HIGH COURT. 
Criwinat Revision No. 896 or 1902. 
December 22, 1902, 
Present :—Mr. Justice Harington and 
Mr. Justice Brett. 
BIBHUTY MOHUN ROY Accrssp— 
PETITIONER 
Lersus 
DASIMONI DASSI—Comprarnant—Oppositr: 


Party. 

Criminal Case—Dismissal for defuult—Re-opening 
of cace—Juniediction of Court—Crimimal Procedure 
Code (Act V of 1898), eè 369, 440. 

In India a Court cannot review or alter its 
own judgment in a Criminal case, but it has 
jurisdiction to hear and determine a Criminal case 
which has not been heard and determined on tho 
merits. 

Therefore, where the Court discharged a rule 
because no one appeared in support of it Meld, 
that it had power to re-open it 

In 16 Gibbous, 14 C. 42 and Queen-Emprens y, For, 
10 B 176, distinguished. 


This rule was obtained by the accused. 

Mr. Pugh, Babus Atulya Charan Bose and 
Hamendra Nath Mitter, for the Petitioner, 

Mr. Douglas White, for the Crown. 

Judgment.—tin this case a Rule 
was issued calling upon the District 
Magistrate to show cause why the con- 
viction and sentence should not be set aside 
or- the ground that the appellate Court 
did not find that there was evidence on which 
the petitioner could properly be convicted, 

This rule appeared in the paper for 
hearing on the 3rd of November and on that 
day an order was made by the learned Judges 
of the Criminal Bench in these terme. “ No 
body appearing to support this Rule, itis dis- 
charged.” 

On the 7th of ‘November, an application 
was made to the same learned Judges 
asking that the case might be restored to 
the list and heard and determined upon 
the merits. Accordingly the case was res- 
tored to the list and it came on for hear- 
ing before this Court. On the case being 
called on, a preliminary objection was taken 
hy Mr. Douglas White who appeared io 
show cause against the rule to the effect 
that this Court had no jurisdiction to deal 
with the Rule because it had already been 
discharged by the Criminal Appellate 
Bench and he cited in support of his 
preliminary objection in the case Jn re Qih- 
bons (1). 

(1) 146, 42, 
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In support of the Rule Mr. Pugh con- 
tended that the order of discharge was in 
effect set aside by the order restoring the 
case to the list, secondly, that the Court 
had an inherent jurisdiction to alter its 
judgment until the order had been drawn 
mp and sealed, and, thirdly, the case ought to 
be heard becanse there had been no hearing 
upon the merits. 

The second of these contentions, namely, 
that there was jurisdiction to alter the judg- 
ment at any time before the order was 
drawn up and sealed, was supported by 
the case of Queen-Hmpress v. Lalit Tewari 
(2), but all we can say on this point is 
that there was not brought to our notice 
any section or any Act or any rule having 
the force of law which provides that such 
an order as that under notice requires to 
be sealed. That being so, we think, that 
that ground, on the materials which are 
placed before us in argument, fails. But 
the substantial question is, whether we have 
the jurisdiction to re-open the rule, the 
order of discharge having been made merely 
in default of appearance. We have referred 
to the cases decided on this point both 
in this country and in England. There is 
abundant authority for the proposition that 
the Court in India cannot reviewor alter 
its own judgment in a Criminal case ; see 
In re Gibbons (1) and the Queen Empress v. 
Foa (8). 

We are, however, unable to find in this 
country any authority for the proposition 
that there is no jurisdiction to hear and 
determine a Criminal casa which has not 
been heard and determined on the merits. 
The two cases which we have referred were 
heard and determined and the Court had 
given a judgmentin each. On this ground 
these cases are distingnishabie from the 
present case which has not been heard 
and determined and in which no judgment 
has been given. The English cases dealing 
with the practice as regards Rules and 
motions, are to the effect that the Court 
will not re-open a Rule whenit has been 
disposed of after hearing. See Phillips v. 
Weyman (4), but notwithstanding that rule 

«there is one case at least in which a Rule 
discharged under m misapprehension of 

(2) 21 A. 117. 

(3) 10 B. 176. 

(4) 2 Ohatty 266. 


fact was allowed to be re-opened on a 
fresh motion; see Cooper v. Jogger (5). 

These and the two cases to which we 
have last referred, lead us to the view 
that the proposition that there is no in- 
herent power of the Court to re-open a 
Rule, which has not been disposed of on’ 
a consideration of the grounds of the 
Rule, cannot be sustained, and we have 
been able to find no case decided either 
in this country or in England which lays 
down the proposition .that the Court is 
precluded from hearing, determining and 
giving ajudgment in a case merely because 
it has made an order disposing of it in 
default of appearance. The language of 
the English cases is inconsistent with such 
proposition. The case of Walker v. Budden 
(6) appears to recognise the power of 
the Court to re-hear a case which has 
been determined even in the absence of 
only one of the parties. In the present case 
there has been no judgment. The Court 
has not considered the grounds on which 
the Rule was granted. It has not come 
to the conclusion whether all or any of 
those grounds fail. It was open to the 
Court under the provisions of section 440 
of the Code of Criminal Procedure to de- 
termine the questions raised by the Rule 
without hearing counsel or pleader for or 
against the Rule. This, the learned Judges 
did not do, for it appears on the face of their 
order that the order was made only because 
no one appeared. 

Under these circumstances, we think, the 
Court had the power to order the case 
to be restored to the list and heard. We 
hold, therefore, that we have jurisdiction to 
hear, to determine and to give a judgment 
in this case. We do notre-hear it because 
it has never been heard nor do we review the 
judgment because no judgment has ever been 
given. 

The preliminary objection is overruled. 

[Their Lordships then dealt with the 
merits of the case and discharged the 
Rule. | 

Rule discharged. 

(5) 1 Chitty 445. 

(6) (1879) 5 Q. B. D. 627. 
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CALCUTTA HIGH COURT. 
Lerrers Parent APPHALS Nos. 76 AND 77 oF 
1908. 

June 8, 1909. 

Present :—Sir Lawrence Jenkins, Kr, Chief 
Judge and Mr. Justice Mookerjee. 
Musammat KETKI AND OTHERS—DEFENDANTS 
—~APPELLANTS 
versus 
DINABANDHU PATNAITK—Ptaintipr— 
RESPONDENT. 

Mor tgage—Redemptioa—Aceretion—Ciwil Procedure 
Code (Act XIV of 1882), ». 43—Causes of action— 
Inclusion in one suit. 

During the currency of a usufructuary mortgage 
the mortgagee took a ‘mortgage by way of con- 
ditional sale’ of an occupancy holding of a ten- 
antand after the expiry of his own mortgage, he 
foreclosed the tenant Held, that his mortgagor was 
entitled to treat the holding as an accretion and 
recover possession upon payment of what was due 
on the usufructuary mortgage and the mortgage 
by conditional sale. 

A plaintiff is not required by section -43 of the 
Civil Procedure Code, 1882, to include tivo causes 
of action in the same suit. He may bring a suit 
for each cause of action. 

Appeals from the decrees of Mr. Justice 
Doss, in Second Appeals Nos. 740 to 742 of 
1907: 

Judgment.—this, and the two other 
analogous appeals, are from three judgments 
of the Subordinate Jndge of Sumbalpore, 
dated the 3rd of January 1907, affirming the 
judgments of the Munsif of that place dated 
the 15th of September 1906, in three suits by 
the plaintiff to recover possession of the occu- 
pancy holdings. There was a fourth suit by 
the same plaintiff against these defendants for 
possession of a house. But no appeal has been 
preferred to this Court from the judgment of 
the Court below in that suit. All these four 
suits were brought on the same date, that is, 
the 18th of June 1906. It appears that one 
Saraswati was the gaonfza and lambardar of a 
five anna 4 pie share in village Kinghati. She 
executed on the 18th of June a usufructuary 
mortgage of this shareand of the house belong- 
ing to herfora period of five years in favour 
of Lokenath Acharjee and his son Padmanav 
defendant No. I. During the currency of this 
mortgage the mortgagees took a mortgage by 
way of conditional sale of an occupancy hold- 
ing of a tenant, on the 10th of April 1897, 
and foreclosed it on the 4th of October 1902. 
This holding forms the subject-matter of suit 
No. 268. On the same day the mortgagees 
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purchased another occupancy holding and 
that forms the subject-matter of suit No. 268. 
On the same day the mortgagees purchased 
another occupancy holding and that forms the 
subject-matter of suit No. 269. On the 8th of 
May 1897, they purchased a third holding 
and that forms the subject of suit No. 271. 
Onthe 12th of March 1901, Saraswati con- 
veyed her rights and interests in the village 
to the plaintiff. On the 4th of May 1901, the 
plaintiff privately paid the balance of the 
mortgage-money to the defendants and re- 
deemed the mortgage. Onthe 18th of June 
1906, the plaintiff brought thesefour suits. Surt 
No. 268 was based upon the allegation, that 
the tenant had no right to mortgage by wayof 
conditional sale, the holding to the defendants 
withont the consent of the Saraswati the then 
landlord. Suit No. 269 and suit No. 
271 were based upon the allegation 
that the respective tenants of the holding 
had no right to transfer their holdings 
to the defendants without the consent 
of the landlord. Plaintiff then claimed in all 
the three suits that by reason of such transfers 
the then landlord and after purchase of the 
share of the village by the plaintiff, the 
plaintiff himself had become entitled to obtain 
possession of these holdings. The fourth suit, 
which is not under appeal and which was for 
the possession of the house, was brought upon 
the ground that the house had been included 
in the usufructuary mortgage and that after 
redemption the mortgagee had refused to 
deliver up possession thereof to the plaintiff. 
The suits in respect of the holdings were also 
based upon the alternative ground, namely, 
that the mortgagees having acquired those 


“holdings during the currency of the mortgage, 


by virtue of their position as mortgagees of 
the village, in equity they were not entitled 
to retain possession of them after the village 
had been redeemed by the plaintiff. Both the 
Courts below have given the plaintiff a decree 
for possession in all the four suits subject to 
payment by the plaintiff to the defendants a 
certain sum in each of the ‘three suits con- 
cerning the holdings 

The fresh contention raised on behalf of tho 
defendants-appellants, is that all the threo 
suits except the one which was the first 
according to serial number borne by them are 
barred by the provisions of section 43 of the 
Civil Procedure Code, although the four suits, 
as I have already said, were instituted on one 


396 INDIAN 


KETKI V. DINABANDHU PATNAIK. 


and the same day. 

Now in the first place, this objection was 
not taken in any of the written statements 
filed on behalf of the defendants and was not 
raised until after suit No. 268 had been decid- ` 
ed. This latter suit was decided on the 8th 
of August 1906, and the objection was not 
raised until the 6th of September of that year. 
Then again, having regard to the nature of 
the snit, I do not think that section 43 of the 
Civil Procedure Code is applicable. Snit No. 
268 was brought as I have said, for recovery 
of possession of the holding on the ground 
that it had been mortgaged by the tenant 
without the consent of the landlord. The cause 
of action in respect of that holding arose on 
the day the mortgage was executed, that is, 
on the 10th of April 1897, and the landlord 
would have had a right to recover possession 
of that holding if she had chosen to do so, 
even before the redemption of the mortgage. 
Similarly the cause of action in suit No, 269, 
in respect of the holding which was 
purchased by the mortgagees on that date, 
arose on that date, and if the landlord 
had chosen to sue for possession of 
these holdings he would have had to bring 
two suits, one in respect of each holding. All 
that section 43 of the Civil Procedure Code 
says is that the plaintiff must include in the 
suit the whole claim arising out of the same 
cause of action, and that if he relinquishes a 
portion of that claim he cannot afterwards 
bring a separate suit in respect of it. It does 
not say that two causes of action must be 
included in the same suit. The holding 
which form the subject-matter of suit No. 271 
was not purchased until the 8th of May 1897, 
and the canse of action for possession of that 
holding could under no circumstances be said 
to have arisen before the transfer of that 
holding. Althongh no doubt in the opinion 
of the Courts below the plaintiff had not 
succeeded in substantiating his right upon the 
first branch of his case founded upon the 
allegation of unauthorised transfer, still that 
was the case of the plaintiff and was the case 
which he insisted upon when he “went to 
trial in these suits. And the test to apply, 
in order to see whether section 43 of the Civil 
Procedure Code bars a particular suit or not, 
is to have regard to the nature of the suit 
as laid in the plaint and not to the case which 
the plaintiff ultimately succeeds in proving 
because section 43 of the Civil Procedure Code 
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is in bar of a trial and it is no use in applying 
that bar after the trial is finished. Moreover, 
it seems to me, that section 43 of the Civil 
Procedure Code would not be applicable to 
the suits based on the alternative grounds 
because the facts which together constitute 
the cause of action in each of three suits are 
not precisely the same. I think, therefore, 
that section 43 of the Civil Procedure Code 
does not apply to these suits. 

.In the second place it has been contended 
that these suits for recovery of possession are 
not maintuinable and thatthe only suit properly 
open to the plaintiff was a suit for redemp- 
tion of the mortgage in which suit, itis said, 
the plaintiff could have asked for possession 
of these holdings. Now to my mind, the 
most conclusive answer to that objection is 
that the mortgage has already been redeemed. 
These holdings are no longer subject to any 
mortgage at all: and it is very doubtful whe- 
ther they were ever subject to any mortgage 
at all. Therefore, the form in which the 
present suits have been brought is the only 
form in which the plaintiff could have brought 
these suits for recovery of possession of the 
holdings in question. 

For these reasons I am of opinion that the 
judgment of the Court below should be affirmed 
and this appeal should be dismissed with costs. 

This judgment will govern the analogous 
Appeals Nos. 741 and 742 which are, accord- 
ingly, dismissed with costs. 

Against thir decision the defendants appeal- 
ed under section 15 of the Letters Patent. 

Babu Jogendra Chandra Ghose, for the Ap- 
pellants. 

Babu Pramatha Nath Sen, for the Respond- 
ent, 

Judgment.—Three objections have 
been urged before us- first, ib is said that 
section 48 of the Civil Procedure Code of 
1882 stands in the way of the plaintiff. But 
in our opinion that clearly is not so. The 
plaintiff as he framed his claim was certainly 
entitled to bring four separate suits, and it 
in no way interfered with that right; that as 
an alternative claim he set up a title that was 
common to all the four separate pieces of 
land. 

Then it is said that at any rate the title 
by way of accretion is bad, becanse the 
property was acquired after redemption. But 
though the foreclosure was after redemption 
in the principal suit the mortgage on which 
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the foreclosure was based was prior to that 
redemption, and it has not been suggested 
before us that the right acquired under 
this mortgage was not properly treated as 
an accretion. But if that be conceded then 
it follows that what was acquired under the 
foreclosure must follow suit. 

Lastly, the objection is taken that an 
account should have been directed for the 
purpose of ascertaining what is properly 
payable by the plaintiff. We think that 
the direction that has been given substantially 
meets the justice of the case. 

The result is that we dismiss these appeals 
with costs. 
` Appeals dismissed. 





(s c 10C L. J. 87) 


CALCUTTA HIGH COURT. 
Lutrers PATENT APPRALS Nos. 9) To 92 or 
1907. 

June 1, 1909. 

Present :—Sir Lawrence Jenkins, Kr., ©. J. 
and Mr. Justice Mookerjee. 

RAM CHARAN PAL CHOWDHURY axp 
OTHERS—~PLAINTIFFS——APPELLANTS 

versus ; 
SRIMATI EKADASHI DASI AND OTHERS 
— DRFENDANTS— RESPONDENTS. 

Bengal Terancy Act( VILE of 1885), 8. 29—Enhance- 
ment of rent—Co-sharer landlord. 

The provisions of section 29 of the Bengal Ten- 
ancy Act govern the relations between co-sharer 
landlords and their tenants just as much as they 
govern the relations between sole landlords and their 
tenants 

Therefore a co-sharer landlord cannot enhance 
the original rental beyond the hmits fixed by 
section 29. 

Bent Madhub Roy v. Jaod Ali, 17 O. 890, Jogendra 
Nath v. Paban Chandra, 8 O. W. N. 472 and Bhuba- 
tarini v, Ekabbar,5 0. D. J. 235; 2 M. L T. 165, 
(Œ. B.), roferred to. 

Appeals from the judgments of Mr. Justice 
Brett, in Second Appeals Nos. 54 to 56 of 
1906, dated June 17, 1907 : 

Judgment. —These three appeals arise 
out of three suits broaght by the plaintiffs 
to recover rents for the years 13U5 to 1308 
from the defendants. In the Courts below 
the question was raised whether the plaintiffs 
ware entitled to rents at the rates claimed 
because they had in 1299 enhanced the 
original rentals beyond the limits fixed by 
the provisions of section 29 of the Bengal 


Tenancy Act. 


The Court of first instance after a remand 
came to the conclusion that the plaintiffs 
had enhanced the rents in 1299 beyond the 
limit provided by section 29 of the Bengal 
Tenancy Act. The plaintiffs then appear to 
have set up in opposition to this ground of 
defence two contentions—one was that at 
the time of the commencement of the 
tenancy there had been an agreement by 
which the tenants had consented to the 
enhancement in 1299 of the rentals up to 
the rate claimed in the sait- the other was 
that under proviso I to section 29 of the 
Act the plaintiffs were entitled to recover tho 
rents at the rate claimed because they had 
been realising rents at that rate for a conti- 
nuous period of not less than 3 years imme- 
diately preceding the period for which the 
rent is claimed in the present suit. 

The lower Courts have found that the 
plaintiffs have failed to prove that there was 
any such agreement as that alleged at the 
time of the creation of the tenancy ; also 
that the plaintiffs have failed by their 
evidence to substantiate the contention that 
they had been recovering rent at the rates 
claimed fora continuons period of not les» 
than 3 years immediately preceding tho 
period for which the rent was claimed. 

Both the lower Courts have, accordingly. 
given the plaintiffs a decree for recovery of 
rents for the yearsin suit at the rates admitted 
by the razyatés. 

The plaintiffs have appealed and in support 
of the appeal a novel contention has been 
advanced by the learned Vakil who appeais 
on their behalf. It is this. He argues that as 
his clients ave co-sharer landlords, therefore, 
on the authority of the rulings of this Cout 
in the cases of Bent Madhub Roy v. Jaod Ali 
Surcar (1), Jogendra Nath Ghose v. Paban 
Chandra Ghose (2) and Bhabatarin’ Dasi v. 
Ekabbar Malita (3), they are not bound by 
the provisions of the Bengal Tenancy Act as 
regards their relations with their tenants. l 
am unable to accept this as a sound conten- 
tion. All that the cases to which the learn d 
Pleader has referred have gone so far as to 
lay down that the provisions of the Bengal 
Tenancy Act do not apply toa suit for rent 
bronght by the co-sharer landlord. The 


correctness of the decision in the case ofe 
(D 17 0. 399. 
2) 8 0. W. N. 472, 
(3) 6 O. L. J. 235; 2 M. L. T. 155. 
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Ghose (2), was doubted by the Judges who 
referred to the Full Bench the case of 


Bhabatarini Dasi v. Ekobbar Malita (3). But’ 


the latter case was disposed of on another 
ground and that question was not decided. 
For the purposes of the present appeals, 
however, this question is of little importance 
as the contention of the learned Pleader goes 
far beyond what was held in any of the cases 
to which he had referred. I am unable to ac- 
cept as correct his contention that the rela- 
tions between. co-sharerlandlords and theirten- 
ants are not governed by the provisions of the 
Bengal Tenancy Act. The Act was framed for 
the purpose of determining the law regulating 
the relations between landlords and their 
tenants, and there can be, in my opinion, no 
doubtthat the provisions of the Act, of which 
section 29 is one, govern the relations between 
co-sharer landlords and their tenants just 
as much as they govern the relations between 
sole landlords and their tenants. 

As this is the only point urged in support 
of the appeals, the appeals fail, the appeals 
are dismissed with costs. 

Against this decision the plaintiffs appealed 
under section 15 of the Letters Patent. 

Mr. A. Ohaudhur? and Babu Nando Lal 
Sarkar, for the Appellants. f 

Dr. Priya Nath Sen, for the Respondents. 

Judgment.—wWe dismiss there ap- 
peals with costs. 

Appeals dismissed. 





(s.c. 100. L J. 89) 
CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 59 or 1908. 
June 3, 1909. 

Present :—Sir Lawrence Jenkins, Kr., C. J. 
and Mr. Justice Mookerjee. 
SONATAN SHEIKH-—DEFENDANT No, 1— 
APPELLANT 
versus 
CHAKU SHEIKH—Ptarntire— 
RESPONDENT. 
Limitation—Dispossession by landlord—Adve: ge 
possession—Bengal Tenancy Act (VILI of 1885), sch. 

ALL, art, 3. 
Where the plaintiff allowed the defendant to build 
«® house on a part of the plaintiffs holding upon 
payment of a certain rent, and the defendant built 
the house, but obained a settlement of the land from 
the landlord of the plaintiff and has been since 
then paying rent to the superior landlord and refused 
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to pay rent to the plaintiff who suod for recovery 
of possession: Held, that the ouster was not in fact 
brought about by the landlord or by the defendant in 
aid of the landlord, that tho conduct of the defend- 
ant did not amount to dispossession of the plaintiff 
as thoro was no dispossession bat merely adverse 
possession , and that the two years’ limitation pres- 
cribed by the Bengal Tenancy Act, schedule ITI, 
article 3 was not applicable to the case 


Appeal from the judgment of Mr. Justice 
Brett in Second Appeal No. 43 of 1907. 


Facts.—Appear from the following 
judgment of Mr. Justice Brett. 


Judgment.— After hearing the leam- 
ed Vakils on both sides I am of opinion that 
the appeal must be decreed. 

The only question raised before the lower 
appellate Court was one of limitation, the 
question being whether 2 years’ special limit- 
ation as provided by the Bengal Tenancy 
Act applied or whether the ordinary limi- 
tation of 12 years. 

The Court of the first instance held that 
the 12 years’ limitation applied. The lower 
appellate Court on the contrary held that 
it was governed by the two years’ limitation. 

The plaintiff's case was that the land in 
suit originally formed part of his holding 
and that he allowed the defendant to build a 
honse on it on the understanding that he 
should pay a certain rent. The defendant 
build the house and afterwards refused to pay 
rent to the plaintiff. Hethen went to the 
superior landlord, obtained a settlement of 
the land from him and since then has been 
paying rent to the superior landlord. 

The lower appellate Court held that these 
acts on the part of the defendant constituted 
dispossession of the plaintiff by the landlord 
or the landlord’s agents. In my opinion this 
view is not correct in law. The facts admitted 
and proved are that the defendant was let 
into possession of the land by the plaintiff 
and it was oaly after he had been so let into 
possession and had built his house on the 
land that he denied the plaintiff's title and 
thereby dispossessed him. The defendant 
afterwards obtained a settlement from the 
landlord but in so doing he really sought 
the assistance of the landlord to maintain 
the ouster which he had effected. The ouster 
was not infact brought about by landlord 
or by the defendant in aid of the landlord. 

In my opinion the wiev taken by the 
lower appellate Co urt is not in accordance 
with law and I, therefore, set aside the judgment 
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and decree of the lower appellate Court 
and restore the judgment and decree of the 
Court of first instance with costs. 

The appeal is decreed with costs. 

Babu Hari Ol.aran Sarkhel, for the Appel- 
lant. - 

Babu Ram Ohandra Mozumdar, for the Re- 
spodennt, 

Judgment.—tThe finding of the Court 
of the first instance is that the defendant- 
appellant entered into possession of the land 
in suit with the permission of the 
plaintiff, That finding has not been 
controverted by the Judge of the lower 
- appellate Court ; but he has applied to the 
conduct of the defendant-appellant a legal 
term which was not properly applicable, for 
he has described his conduct as amounting 
to a “ dispossession ” of the plaintiff. In 
truth there was no ‘‘dispossession” but merely 
“adverse possession.” In the circumstances 
Mr. Justice Brett was perfectly right in the 
conclusion at which he arrived. We must, 
therefore, dismiss this appeal with costs. 

Appeal dismissed. 





(s. c. 10 C. L. J. 108.) 
CALCUTTA HIGH COURT. 
Seconp Cryin Arrear No. 1112 or 1906. 
April 7, 1908. 

Present :—Mr. Justice Rampini and 
Mr. Justice Sharfuddin. 
NITYANANDA HAZRA AND OTHERS—- 
PLAINTIFFS—ÀPPELLANTS 

` VETSUS 
BAKK ESWAR TA AND oTHERS— 
Ders NDANTS—RESPONDENTS. 


Posession—Jomt khas potsession—Co-orwne: — Land 
leased out by Co-owner within three years of suit— 
Location of land—Not necessary. 

Where the plaintiff sued for joint khas possession 
with the defendants, his co-owners, of certain Jand, 
and it appeared that the land was leased out by them 
to the tenant defendants within three years of tho 
suit, and that the lessees did not in any way improve 
the land and the plaintiff did nothing which wonld 
render 16 inequitable for him to obtain kas possession 
of the land JZeld, that the suit was maintainable. 

Madan Mohon v. Rajab Als, 28 C. 223, distinguished. 

Radha Proshad Wastiv Heuf,70 414;9 0. L.R. 
76, Surendra Narain Sinha v. Hari Mohan Misser, 
88 ©. 1201, followed 

16 is not necessary for the plaintiff in such a suit to 
locate the quantity of land resumed as Chakran land, 
as he has not asked for exclusive possession but joint 
khas possession oxcluding the Chakran land. 


Appeal from the decree of the Sub-Judge 
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of Burdwan, dated March 20, 1906, reversing 
that of the Munsif of that place dated April 
29, 1905. 

Babu Jnanendra Nath Bose, (for Babu Jogesh 
Ohandra Roy and Babu Hira Lal Sanyal, for 
the Appellants. 

Mr. S.P. Sinha, Advocate-General and Babu 
Nalıni Ranjan Chatterjee, for the Respondents. 

Judgment.—This appeal is against a 
deciston of the Additional Subordinate 
Judge of Burdwan dated the 20th March 
1906. The appeal arises ont of asuit brought 
by the plaintiffs for joint khas possession 
with the defendants ar owners of 9 annas 
odd gunda share in a tank. Some of the 
defendants assert that the disputed land 
was Chowkidarty Chakran land and that 
such portion of it, as was mot 
Ohowktdart Chakran land, was leased, out by 
them to defendants Nos. 5, Gand 7 who 
have been in occupation since a portion 
of the land in dispute silted up in the 
year 1308. 

Thelearned Subordinate Judgehas dismiss- 
ed the suit. He has held, following the 
ruling in Madan Mohun v. Rajab Ali (1) 
that the suit cannot proceed ; and, secondly, 
that as the Chakran Commissioner has 
declared 14 bighas to be Ohowkidari Chakran 
land and has resumed this arca of land, 
the suit cannot proceed because the plaint 
does not contain any prayer for setting 
aside the order of the Commissioner. 

The plaintiffs appeal and it has first 
been contended on their behalf that the 
ruling in Madan Mohun v. Rajab Ali (1) is 
no authority for holding that a suit hike 
the present shall not proceed; and secondly, 
that the Chakran Commissioner's decision 
relates only to 2 bigkas of the tank with 
a vent of three annas, whereas the tank 
is in aren 50 bighas, and because the 
the Chakran Commissioner has declared 14 
bighas of the tank to be Chakran land, 
this is no reason why the suit should not 
proceed with respect to remaining 483 bighas. 
We think that these pleas must prevail 
The ruling in Madan Mohun v. Rajab Ali 
(1) appears to us to have no application 
whatever. That was a case in which a 
co-sharer landlord in exclusive possession of 
a waste plot of land with the permission 
of the other co-sharers had leased it out 
to a tennat who improved it without any 


(1) 28 C. 223. 
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objection on the part of the other co-sharer 
landlords and it was held that it was not 
open tothe latter to obtain khas possession 
of the land so improved jointly either 
with the lessor or with the tenant. But 
the facts of this case are quite distinctfrom the 
facts of that case. In this case the land, 
which has silted up, has been leased out by 
the defendants only since 1808 and so within 
three years of the institution of the suit. 
There is, therefore, no bar of linutation. 
Then the lessees of the defendant landlord 
have not in any way improved the silted up 
portion of the tank. The defendants only 
proceeded to cultivate it and the plaintiffs 
jn this case have never stood by and allowed 
the defendants to improve the land or to do 
anything which would render it inequitable 
for the plaintifis to obtain khas possession 
of the land In appears to us that the cnses of 
Radha Proshad Wasti v.Esuf (2) and Surendra 
Norain Sinha v. Hart Mohan Misser (3) 
are authorities for holding that a suit of this 
nature can proceed. 

Then with regard to the second ground of 
appeal it is quite clear that the Chakran 
Commissioner resumed only 13 bighas of 
land. He never meantto resume the whole 
of the land. Itis trae that the boundaries 
of the land which he resumed may apply to 
the whole of the tank but the learned Pleader 
for the respondent has given us details of 
the boundaries of the land in dispute in this 
case and the description of plot No. 10 which 
wus resumed by the Chakran Commissioner. 
They appear to differ considerably. But, 
however, that may be, it is quite impossible to 
suppose that the Commissioner who resumed 
14 bighas of the area of the tank at a rental 
of three annas, which was at the rate of 2 
annas per bigha, resumed the whole of the 
50 bighas which comprise the area of the 
tank. That being so, there is no reason why 
“the plaintiff should not succeed with regard 
to the remaining 48% bighas. lbis true that 
the plaintiffs have not located the lz lighas 
but they say that it is not necessary for 
them to do so, seeing that they have not 
asked for exclusive possession of the land. but 
joint khas possession of the land in dispute, 
excluding the 14 bighas of Chakran land. 
We, therefore, see no reason why the suit 
should not proceed. We, therefore, set 


(2)7 0. 414; 9C. L. R. 76. 
(3) 83 0. 1201. 
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aside the decree of the lower appellate 
Court and remand the case to that Court 
to be decided on the other issues. ` 
Costs will abide the result. 
Appeal allowed ; Case remanded. 


(s œ 100 L J 118) f ‘ 
CALCUTTA HIGH COURT. 


` APPLICATION FOR LEAVE TO APPEAL TO THE 


Privy Councit No. 40 or 1898. 
December 9, 1898. 
Present :—Mr. Justice O’Kinealy and 

Mr. Justice Banerjee. 

Rant VENKATA. RAMANIA—PLAINTIFF— 

PETITIONER 
versus 
KHERODE MULL—Derenpant—O prosits 


Party. 

Privy Council Appeal—High Court long tvucation— 
Application for leave to appeal filed during vac ition— 
Imitation Act (XV o" 1877), s. 6 and ach II, art, 177. 

Section 5 of the Limitation Act, 1877, is appl- 
cable to article 177 of schedule II of that Act. 

An application for leave to appeal to the Privy 
Council was filed in the office of the High Court 
when the Court was closed during the long vaca- 
tion: Held, that the applicant was entitled to tho 
benefit of section 5 of the Limitation Act, 1877. 


Dr. Asutosh Mookerjee, for the Appellant. 

Babu Benode Behory Mookerjes, for the 
Respondent. 

Judgment.—tThis is an appliction 
for leavo to appeal to Her Majesty in 
Council. 

Tt is not denied by the opposite party that 
all the formalities requisite for the filing 
of such an application have been complied 
with ; but it is objected by them that it has 
been presented beyond the prescribed period. 
What we have to determine is whether or not 
the application can be received. 

The application was presented in the Privy 
Council Department on the 4th October last, 
that is, more than six months from the date 
of the decree appealed against, and the appli- 
cant claims to have it dealt with asif it was 
made on the day that Court re-opened after 
the Dusserah vacation, namely, on the 21st of 
November last under section 5 of the Limita- 
tion Act (KV of 1877) read with article 177 
of that Act. 

Itis objected by the learned Pleader for 
the other side that section 5 of the Limitation 
Act does not apply to applications for leave 
to appeal to Her Majesty in Council, and the 


he peg 
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reasons given by him are two.” He has 
argued, first, that the Code of 1882 had a 
special section giving the same time for the 
filing of appeals to Her Majesty in Council. 
This section was not repealed until the passing 
of section 57 of Act VII of 1888; and it is 
urged it must have had the effect of repealing 
the provision for the period of limitation con- 
tained in both Acts, viz., the Limitation Act. 
We think, however, that there is no express 
repeal of that provision and we are unable to 
hold that there was any repeal by implica- 
tion. 

The second _ point has really no force. 
Chapter XLV of the Code is headed “ O£ 
-Appeals to the Queen in Council.” Therefore, 
the present application is an application to 
appeal to Her Majesty in Council, although 
-under the procedure adopted by our Court 
a final order for admission cannot be made 
on the application untilit has gone through 
certain formalities, such as the obtaining of a 
certificate and the deposit of security, etc. 
But all these formalities are gone through 
on the original application, which does not 
cease to be an application for leave to appeal 
-to Her Majesty in Council. 

We, therefore, think that the applicant is 
entitled to have her application received and 
‘we direct that it be received and filed gerora” 
‘ingly. 

The applicant in this case being entitled i 
“a certificate as of right, we also direct that a 
certificate be granted to her that the case 
isa fit one for appeal to Her Majesty in 
‘Council and that notice do issue. 

Leave granted. 





(s. o. 10 ©. L. J. 120) 
CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVf TO APPHAL TO THE 
Privy Councin No. 36 or 1907. 
z June 22, 1909. 

Present :—Sir Lawrence Jenkins, Kr., O. J. 
and Mr. Justice Mookerjee. 
Maharaja RAVANESWAR PRASAD © 
SINGH—Peririongr 
versus 
_ BAIT NATH RAM GOENKA—Oprosmrs 
PARTY. 

Privy Council Appeal—High Court long vacation 
Application for leave. to appeal filed during, vaca- 


tiow—Limitation Act (Ataf 1877), s. 5 and sch, IT, 
art, 177, 


An application for leave to appeal to the Privy 
Council was filed in the office of the High Court 
when the Court was closed during the long vacation : 
Held, that the applicant was entitled to the bene- 
fit of section 6 of the Limitation Act, 1877. 


Babu Jogendra Ohandra Ghose, for the Peti- 
tioner. 

- Dr. Rash Behury Ghose and Babu Khetra 
Mohun Sen, for the Opposite Party. 

Judgment.—tThis is an application 
for leave to appeal to His Majesty in Council 
from a decree of this Court reversing the 
decree of the Court of first instance. 

Three objections have been taken against 
the grant of a certificate. The first is that 
the application for leave to appeal to His 
Majesty in Council is ont of time. It is 
contended that the Court should not be 
treated as closed for the vacation of 1907, 
but the Court has always been treated as 
closed during the autumn vacation and 
authorities have been cited tous in which 
this point has been decided [Rani Venkata v. 
Kherode Mull (1)]. The notification issued 
always is to the effect that the Court is closed 
though the office is open aan part of the 
vacation. 

The next point ia, ae the applicant has 


not brought on the record of thisappeal all 


the necessary parties. The objection is met 
by the applicant who says he has been unable 
to serve the representatives of a deceased 


_opposite party to the suit, and it is alleged 


that this representative is not interested. In 
the circumstances we accede to the applicant’s 
request that this objection should be left 
for the decision of the Privy Council. 

The third objection is on the score of 
value. On the materials before us we 
think the value satisfies the requirements of 
the Code. 

A certificate will, therefore, be granted. 


Leave granted, 
(1) 10C.L. J. 118 ; 8 Ind. Oas. 400, 
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CALCUTTA HIGH COURT. 
Sscoxp Crvin APPBALS Nos. 741, 789 AND 
750 or 1908. 

August 26, 1909. 

Present :—Mr. Justice Caspersz. 
NOBIN CHANDRA SHAHA AND OTHERS— 

PLAINTIFFS—-APPELLANTS ii 
` versus 
KULA CHANDRA DHAR—DBEFENDANI— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), se 29, 30, 31— 
Whether 8. 29 governs ss, 30 and 3l—Rate of rent pad 
by raiyat, meaning of. 

The provisions of section 29 of the Bengal Ten- 
ancy Act control sections 30 and 81. 

Therefore, under sections 80 and 31 tho Oourt 
should have regard not to the rates actually paid 
by the raiyats for land of a similar description, 
but to the rates of rent lawfully payable by them. 

Bipin Behari Mondol v. Krishna Dhone Ghose, 82 C. 
395 (F. B.);9 C. W. N. 265 (F. B.);10. L.J 10; 
and Kristo Dhone Ghose v. Brojo Gobiado Roy, 24 0. 
895 , 1 C. W. N. 442, referred to. 

Appeals from the decree of the second 
Sub-Judge of Dacca, dated December 21, 1907, 
affirming that of thesecond Munsif of Narain- 
ganj, dated December 6, 1906. 

Babus Nil Madhub Bose and Sarat Chandra 
Bysakh, for the appellants. 


Babu Harendra Narain Mitra, for the Re- 


spondent. | 

Judgment.—tThe substantial question 
in these second appeals is whether the pro- 
visions of section 29 ofthe Bengal Tenancy 
Act control sections 30 and 31. These are 
three sections included within the enhance- 
ment of sections 27 to 37 inclusive. 

The point arises in this way. The plain: 
tiffs sought to enhance the money rent of 
the defendants. who are occupancy ratyats, 
on the ground that the rate of 1ent paid 
by them was below the prevailing rate 
paid by occupancy ratyats for land of a 
similar description and with similar advant- 
ages inthe same village or in neighbouring 
villages. The last previous enhancement some 
12 years ago, was from annas13 odd to Rs. 1-4 
per bigha, as admitted by the plaintiffs, 
that enhancement obviously contravened the 
second condition, imposed by section 29, 
that the rent must not be enhanced so as 
to exceed, by more than 2 annas in the 
rupee, the rent previously paid by the 
raiyat. 

It is urged by the plaintiffs-appellants 
that section 23 must stand by itself, being 
the section which provides for enhancement 


-payable by a tenant to his 





„INDIAN CASES; “it?” 


[1909 


of rent by contract, and that section 30 
and the following sections, which contemplate 
a suit, must be considered to be self-con- 
tained. In other words, the Court should 
have regard to the rates actually paid by 
the ratyats for land of a similar description 
and not to the rates of rent lawfully payable 
by them. Š 

As I read the enhancement sections, it 
appears to me that the intention of the 
legislature is uniform throughout. In the 
first provisd of section 29, there is a refer- 
ence to the recovery of rent at the rate 
at which it has been actually paid for a 
continnous period of not less than three 
years, but it would be strange if the legis- 
lature intended that rent should be recovered 
on the basis of illegal exaction. The 
word ‘actually’ in this first proviso is re- 
placed by the word ‘generally’ in sub-section 
(a) of section 81 which says that, in 
determining what is the prevailing rate, the 
Court shall have regard to the rates general- 
ly paid during a period of not less than 
three years before the institution of the 
guit. The suit under section 30 must be 

subject to the provisions of this Act,’ in- 
cluding section 29, and if we turn to the 
definition of rent in section 3 sub-section (5) 
the matter is placed beyond all doubt. “Rent” 
is defined there to be whatever is lawfully 
landlord on 
account of the use or occupation of the land 
held by the tenant. It is impossible to 
overlook this very distinct definition; and 
although I am mindful that inconvenience 
may arise in the determination of a question 
like this in the absence of numerous other 
parties, who might be interested to raise 
it, and in the absence of evidence as to the 
circumstances in which a general enhance- 
ment may have been effected, in apparent con- 
tradiction of section 29, the suits giving rise 
to the present appeals cannot succeed. 

No precedent: has: been cited one way 
or the other; -but I have referred to the 
cases of Bipin Behari Mondol v. Krishna Dhone 
Ghose (1) and Kristo Dhone Ghose v. Brojo Go- 
bindo Roy (2), which are, so far as they go, 
authorities in favour of the principle to which 
I must give effect in deciding these appeals. 
The substantial contention, therefore, must 


be disallowed. 

(1) 32 0. 895 (F. B.);9 C.W. N. 205 (F. B);1 
C.L. J. 10. 

(2) 24 0, 895 (F. B.) ; 1 0, W.N, 442. 
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It is unnecessary to refer to three other 
arguments on behalf of the plaintiffs-appel- 
lants. They relate tothe report of the Deputy 
Collector and tothe omission of the ‘lower 
appellate Court to consult certain Govern- 
ment Gazettes It appears to me, there 
is no point of law which can be held to 
be involved in these further arguments. I 
am, accordingly, of opinion that they must 
also be overruled. 

The appeals are dismissed. The plaintiffs 
must pay the costs of the answering de- 
fendants, 

Appeals dismissed. 





(Not reported yet elsewhere ) 
ALLAHABAD HIGH COURT. 
Secon Civit APPBAL No. 1088 or 1908. 
July 1, 1909. 

Present :—Mr. Justice Karamat Husain.” 
ANGAD SINGH—DEFENDANT—ÅPPELLANT 
VETEUE 
SRINATH DAS—PLAINTIEF AND ANOTHER— 

l DEFENDANT— RESPONDENTS. 

Contract Act (IN of 1872), 3. 48—Joint contract, 
haw effected—Promissory note executed by miror is not 
binding— Debt borrowed by two persons, ane major and 
other, minor—Promissory-rote eveoxted by minor— 
Liability of the major-debtur—Oral coxtiact inde- 
pendently of promistor yn ite. 

When two natural persons, A and B intend to 
take a joint loan from C, they entor into one con- 
tract only which consists of one offer and one 
acceptance. This single acceptance may be effected 
in one of the following ways:—(@) A may accept 
a joint debt for himself as well as for B, (b) 
B may accept it for both, (c) A and B may, sepa- 
rately, appoint D as thew agent to accept a joint 
debt for them. Whichover of the three modes the 
two natural persons adopt, they, m order to con- 
tract a jomb debt, have first to unite themselves 
into one juristic person to appomt separately 
a natural person as thoir agent to give expression 
to one acceptanco on their behalf 

A and B, of whom B was minor, took loan from 
C and caused B the minor to exocute a promis- 
sory-note in bis name ın lieu of the debt. Held, 
the promissory-note having been executed by a 
minor was void and created no liability oither on 
Aor B. Mohari Bibes v. Dharmxdas Ghose, 30 
LA. 114; 30 C. 5389; Parsotam Narain v, Taley 
Singh, A. W. N. (1908) 217; Musammat Nunhi v. 
Daulat Ram, 6 A. L J.86 2; 2 Ind, Cas 403, re- 
forred to. 

h A promissory-note can, in no way, prove the joint 
liability of the executant under an oral contract 
which is independent of the promissory-note. 

Second appeal from the decision of the 
Subordiaste Judge of Azamgarh, dated the 
29th of May, 1908. 
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Mr. Muhammad Ishaq Khan, for the Appel- 
lant. 

Mr. Surendra Nath Sen, for the Respondents. 

Judgment.—tThis was a suit by 
Babu Srinath Das against Babu Bijai 
Bahadur Singh and his father Babu Angad 
Singh for the recovery of money. In the 
first paragraph of the plaint it is alleged 
that the two defendants are joint. 

Paragraph 3 of the plaint is translated as 
follows :— 

On the 9th May 1906, the defendants 
borrowed Rs. 300 from the plaintiff at the 
Court of the Collector and caused defendant 
No. 1 to execute a stamped note of hand. They 
covenanted that they would pay interest on 
the aforesaid amount at the rate of Rs. 2 per 
cent. per mensem., Paragraph 4 states that 
subsequently the defendants borrowed Rs. 200 
from the plaintiff on the first of June 1906 
and caused defendant No. 1 to execute a note 
of hand bearing a stamp label of the value of 
Il anna. They covenanted that they would pay 
interest at the rate of Rs. 2 per cent. per 
mensem. In paragraph 6 itis alleged that 
the plaintiff sent a notice to defendant No. 1 
by way of demand of money on the 11th of 
July 1907 and that the cause of action arose 
on that date. The relief sought isa decree 
against both the defendants. Both the 
promissory-notes, dated 9th May 1906 and 
lst June 1906, were filed with the plaint. One 
of the pleas raised in the written statement 
dated the 25th November 1907 filed by Bijai 
Bahadur Singh was that on the 9th of May 
1905 and the first of June 1906 he was a 
minor and incap2ble of entering into a con- 
tract. Angad Singh, in his written state- 
ment, dated the 25th November 1907, 
pleaded that he was not Hable as he did not 
borrow and as the money was not borrowed 
for him or his benefit. A robkar dated the 
6th January 1908 of the Court of the learned 
Munsif shows that the learned Vakil for the 
plaintiff stated as follows :— 

“Our claim is on the basis of an oral 
contract and we produce the pro-notes in 
proof of it. The claim is not based upon the 
pro-notes.. We produce both promissory-notes 
in proof of it.” This statement was made 
after the parties had been examined. The 
plaintiff, when he was examined on the 6th 
of January 1903, stated that “both defendants 
came tome to borrow money. Babu Angad 
Singh said ‘The cheque in favour of Bijai 
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Bahadur’ will come (to you) then you will 
take the money (you advance). I am a@ 
Government servant, and there’is no need of 
your asking me to éxecuté a promissory-note.’ 
The money on both occasions was given to Baba 
Angad Singh.” The Court of first instance 
came to the conclusion that Bijai: Bahadar 
Was a minor at the time he executed the pro- 
missory-notes, thatthe money was borrowed 
by both the defendants jointly and gave 2 
decree for Ra. 440. 

Both parties appealed to the learned 
District Judge. The plaintiff appealed on thé 
ground that Bijai Bahadur was not a minor 
at the time the promissory notes were 
executed and that the sum of Rs. 100 ought 
not to have been deducted. Babu Angad 
Singh impugned the decreaof the first Court 
ôn the ground that he was not liable to pay 
the debt. The lower appellate Court modified 
the decree of the first Court and decreed the 
entire claim. 
` The defendant Babu Angad Singh has 
preferred a second appeal to this Court. It 
is urged by his learned counsel that the pro- 
mhissory-notes executed by Bijai Bahadur do 
not make Angad Singh liable thereon and 
that no oral evidence is admissible in this case 
to render him Hable. 

< The learned counsel for the appellant relies 
upon Parsotam Nurain v. Taley Singh (1) and 
Musammat Nanhi v. Daulat Ram (2). The 
learned Vakil for the respondent in answer to 
the contentions of the appellant’s counsel says 
that the case of the plaintiff is that indepen- 
dently of the promissory-notes the father and 
the son both jointly borrowed money from the 
plaintiff under an oral agreement ' which 
created a complete cause of action against 
them both and which can be proved by oral 
evidence. According to him the promissory- 
notes do not constitute the basis of the claim 
and were produced simply in proof of the 
joint liability of the son under the oral 


agreement by which the father and the son , 


incurred a joint lability. He submits that 
the basis of the claim is the oral agreement 
to which both the father and the son were 
parties’ and that oral evidence is admissible 
to establish it. He refers to the following 
cases:—Shetkh Akbar v. Sheikh Khan (3), 
which was followed in Banarst Prasad v. 

D A. W. N. (1903) 217. 

2) 6 A, L. J. 86 (Notes) ; 2 Ind. Cus, 408. 

(3) 70.256. f 
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‘Fazal Ahmad (4) and in Yarlagadda Veera- 
raghavyya v. Gorantla Ramayya (5), Krishna 
Ayyar v. Krishnasamt Ayyar (6), Bageshrt 
Dayal v. Pancho (7), an unreported ruling of 
this Court in-S. A. 612 of 1906 decided on 
the 25th of April 1907; Mayen v. Alston (8), 
and Baisnab Ohandra De v. Ramdhan ` 
Dhor 9). He refers to Sheikh Akbar v. 
Sheikh Khan (8), and the cases which follow 
it in support of the proposition that when a 
cause of action for money is complete in 
itself independently of promissory-note and 
the debtor then gives the note, the creditor, 
in. case the note is inadmissible in evidence, 
may sue for the original consideration. He 
refers to other rulings to show that the joint 
Jiability of the father may be proved for the 
joint debt for which the son alone executed 
the promissory-notes. 

In order to deal satisfactorily with the 
questions involved in this appeal, I have first . 
to analyse a joint contract and then to see if 
there is any trace of such an oral contract as 
is attempted to be made out for the plaintiff 
in his pleadings. When two natural persons 
A and B intend to take a jointloan from C, 
they enter into one contract only which con- 
sists of one offer and one acceptance. This 
single acceptance may be effected in one of the 
three following ways :— 

(a) A may accept a joint debt for himself 

as well as for B. 4 

(b) B may accept it for both. 

(c) A and B may separately appoint D as. 
their agent to accept a joint debt 
for them. Whichever of the three 
modes the two natural persons 
adopt, they, in order to contract a 
joint debt, have first to unite them- 
selves into one juristic and artificial 
person and have secondly as a’ 
jaristic person to appoint separately 
a natural person as their agent to 
give expression to one acceptance on 
their behalf. This is nota matter 
of convenience but 
necegsity. The contract .with O~, 
which creates a joint liability is 
admittedly one and the unity of the 
contract necessitates the unity of 

| 28 A. 298 ; A.W.N, 1906, 9; 3 A.L.J. 26, 


5). 15 M. L. J, 484. 
6 23 M. 597. 

7) A. W. N. (1906) 89; 3 A. L. J. 314, 28 A. 473, 
(8) 16 M. 238. 

(8) 11 C. W. N. 139. - 
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the acceptance. 
acceptance makes the unity of the 
acceptor inevitable. To say that 
one acceptance may proceed from 
two acceptors is against those first 
principles which underlie the 
human ratiocination Just as one 
cannot think, that the one and the 
same ounce of gold has come out of 
two mines, thatthe one and the same 
apple has been borne by two trees, 
that the one and the same child is 
born of two mothers or that the one 
and the same effect is the result of 
two efficient causes, so one cannot 
think of one acceptance proceeding 
from two acceptors. 

This necessary unity of the acceptors 
renders the fusion of A and B into one 
juristic person indispensable. Such an 
incorporation, however, is not enough for the 
formation of the contract which creates a 
joint liability. The acceptance has to he 
expressed so that the contract may be formed. 
But a juristic person is incapable of giving 
expression to an acceptance or of doing any 
other executive act inasmuch as it has no 
objective existence. Hence the necessity of 
appointing a natural person as an agent to 
give expression to the acceptance. Thus it i8 
a truism that two or more natural persons can 
only be a party to a contract which creates a 
joint lability by uniting into one juristic 
person which is represented by one natural 
person. The necessity of the representation 
of a juristic person by a natural person is 
recognised in those cases in which a juristic 
act is to be done by a corporation. “ The 
correct and comprehensive proposition 7 says 
Sir Frederick Pollock, in bis Principles of 
Contract p. 117, 7th Edition, “ig that a cor- 
poration can do no executive act except byan 
agent and a corporate geal is only one way of 
showing that the person entrusted with it is 
an authorised agent of the corporate body”. 
The necessity of the representation of two 
or more natural persons by one natural 
person is not limited to legal transactions. 
In all the affairs of life when an act is to 
be done by two or more natural persons as AD 
expression of their corporate will, it can be 
done anly by one natural person as their 
agent. An act cannot possibly be doneat 


the one and the same time by more than one 


natural person, 
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Ordinarily one says that a particular act 
is done jointly by two persons and the idea of 
their union into one juristic person and the 
representation of such a person by one 
natural person is not present to one’s mind 
but analytically those elements are present in- 
asmuch as a joint act by two or more natur] 
persons, without the formation of one 
juristic person which is represented by one 
natural person, is, as has already been shown. 
inconceivable. This leadsme to remark that 
the expression ‘when two or more persons 
make a joint promise ” in section 43 of the 
Indian Contract Act, cannot be taken to mean 
that a joint promise can proceed from them 
without their fusion into one juristic person 
who is represented by one natural person. 
The expression states the net result and does 
not go into the process which brings about 
that result. 

Having analyseda joint contract and set 
forth the three modes in which such a 
contract can be formed let me examine the 
pleadings of the plaintiff to see if there is any 
trace in them of an oraland joint contract 
entered into, in one of the three modes, 
by the father and the son, independent - 
ly of the promissory-notes, which created a 
complete cause of action against them both 
pub in satisfaction and discharge of it the 
promissory-notes were accepted by the 
plaintiff and which is the basis of the 
claim. 

There is no trace of any such 
contract in the pleadings of the plaintiff. 

The case set up in the lower appellate 
Court and the casefound by that Court for 
the plaintiff is that the father and the son 
jointly borrowed the money from the plain- 
tiff, that the father being a Government 
servant did not execute the promissory -notes 
but caused them tobe executed by the son 
alono and that those notes are the basis of the 
claim. This very distinctly appears from 
the following portion of the judgment of the 
lower appellate Court :— 

“Plaintiff Babu Sri Nath Das claimed 
Rs. 550, principal Rs. 500 and interest Re.50, 
on two promissory-notes, one for Rs. 300 
dated the 9th May 1906, alledged to have 
been executed by Bijai Bahadur Singh,’ and 
impleading his father Angad Singh as joint 
member of the family.” #44 “ Defendant Bijai 

executant of the pro- 


Behadur Singh, the 
missory-notes, dated the 9th May = gi s 


oral 
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June 1906, had admitted in his written state- 
ment the receipt of the whole sum of Rs. 500 
but pleaded repayment of the same. Had 
any consideration been really wanting the 
party immediately concerned would have been 
the first person to plead it.” **#“I find that both 
the defendants jointly borrowed Rs. 500 and 
the promissory-notes were caused to beexecut- 
ed in the name of Bijai Bahadur in whose 
name the contract was held for which the loan 
was required, although both the defendants 
were jointly interested in the profits arising 
out of the contract”. Independently ofthe 
findings of the lower appellate Court as to the 


case set up for the plaintiff in that Court, the ~ 


following considerations leave no doubt in 
my mind that the debt claimed was advanced 
on the promissory-notes, that they were not 
taken in lieu of a pre-existing joint debt 
under an oral contract and that the notes 
‘were produced as the basis of the claim. 

(a) The material portion of the two 
promissory-notes may be rendered as 
follows:— 

“I have borrowed from you Rs. 300 
the half of which is Rs. 150 when 
I get my cheque you will deduct 
it. Keep this note with you; 9th 
May 1906.” “ As Ihave borrowed 
Rs. 200 from Babu Srinath Das 
agent of the district treasurer I 


execute this note that it be of use - 


when needed. Ist June 1906”. 

The language of the promissory-note 
of the lst June 1906 conclusively 
shows that it contains the terms 
of an original debt for which it 
was executed and that it was not 
given in satisfaction and discharge 
of any joint debt the cause of 
action for which had “been com- 
plete before its execution. 

(b) The language of the promissory-note 
of the 9th May 1906 coupled with 
the statement of the plaintiff that 
it was executed between 11 and 12 
of the day and that the money was 
paid then and there makes it certain 
that the note was taken for an 
original debt. 


interest would accept promissory- 
notes which carry no interest for a 
debt which carried interest specially 
when he was in possession of “ good 
evidence” to prove the oral debt. 


(d) The allegation in the first paragraph 


of the plaint that the entire business 
of the father and the son is joint 
fits in with making the father liable 
for the loan taken by the son better 
than with the theory that the father 
and the son jointly borrowed the 
money under an oral agreement. 


(e) The natural meaning of the allega- 


tion in paragraphs 3 and 4 of the 
plaint is that the notes were execut- 
ed for the money advanced on them 
and that the father by causing the 
son to execute them was as much 
liable on the notes as the executant 
himself. | . 

Dha eaaa Sand 4o0f the plaint com- 
pletely demolish the theory that 
an oral debt is the basis of the 
claim. 


(f) The date on which the cause of ac- 


tion is alleged in the plaint to have 
arisen is the 11th July 1907, and it 
is not shown how this date could be 
the date of the canse of action for an 
oral debt the terms of which are 
not stated anywhere in the plead- 
ings 


(g) The promissory-notes were filed with 


the plaint asthe basis of the clain 
and when they were shown to the 
executant during his examination 
they were called the basis of the 
claim. 


(h) If the claim was not based on them 


why was an issue as to the minority 
of the executant framed and why 
was the finding of the first Court on 
that issne attacked in the memoran- 


dum of appeal to the lower appellate | 


Court. That memorandum 


appeal contains five pleas and fakes, me 
of them challenge the finding that’s A 


the executant at the time of the 
execution of the promissory-notes 






ay aan 


(c) The debt jointly incurred by the-—, wasa minor. 
father and the son is alleged t6 ft only remains to state that the statement 
carry interest and it is incredible of. the plaintiffs pleader on the 6th January 
that a money-lender whose sole 1908 does not contain any allegation to the 
motive for advancing money isto geb effect that there was an oral and joint çon- 


an ` 
ri 


Py 
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tract independently of the promissory-notes 
and that it is the basis of the claim. ° 

When the plea of minority was raised 
by the executant of the notes, the plaintiff's 
pleader, no doubt, attempted to base the claim 
upon an oral agreement in proof of which the 
promissory-notes were produced. He did not, 
however, say that the claim was based upon 
an oral agreement, which was independent of 
the promissory-notes. The allegation that 
the basis of the claim was an oral agreement, 
in proof of which the promissory-notes were 
produced, has no sense inasmuch as those 
notes cannot prove any oral contract which 
they do not contain. The absurdity of the 
statement, I presume, was the reason why the 
case of an oral agreement to be proved by the 
promissory-notes was given up in the lower 
appellate Court and the case that the money 
was advanced on the two promissory-notes 
under which the father and the son were jointly 
liable was sought to be established. In this 
connection I may remark that the statement 
of the learned Vakil for the respondent before 
me that the notes were produced to prove the 
joint liability of the son under the oral and 
joint contract by which the father and the 


son incurred a joint liability is a modification - 


of the statement of the Pleader of the plaint- 
iff inthe first Court and is difficult to follow. A 
promissory-note car, inno way, prove the joint 
liability of the execntant under an oral con- 
tract which is independent of the promissory- 
notes. To sum up, the case sought to be 
established by the plaintiff in the lower 
appellate Court and rightly found by that 
Court is that both the father and the son 
jointly borrowed Rs. 500 on the two pro- 
missory-notes which. were caused by the 
father to be executed in the name of the son 
and that both the father and the son were 
jointly interested in the business for which 
the money was borrowed. 

The lower appellate Court on the above 
findings decreed the claim in full against the 

" father and exempted the son on the ground 
` of minority. 

This decree cannot stand for the simple 
reason that the executant of the promissory- 
notes has been found to be a minor and that 
a contract entered into by a minor is void 
and creates no habilty, see Mohori Brbee v. 
Dharmodas Ghose (10). 

In this view of the’ case it is unnecessary 

(10) 80 I. A. 114; 80 C. 539, : 


for me to consider the rulings relied on by the 
learned Vakil for the respondent inasmuch as 
there is no oral and joint contract which is 
independent of the two promissory-notes and 
on which the plaintiff may sue and inasumcl 
as the contract entered into by the son on 
which the father is songht to be made jointly 
liable is void. 

The result is that I allow th eappeal, set 
aside the decrees of the Conrts below and 
dismiss the plaintiff’s claim with costs in all 
Courts. 

Appeal allowed. 





(Not reported yot elsewhere.) 


MADRAS HIGH COURT. 
City Orvik Court APPBAL No 6 or 1908, 
September 8, 1909. 

Present :—Sir Ralph Benson, Acting Chief 
Justice and Mr. Justice Sankaran Nair. 
V. A. R. ARUNACHELLAM CHETT- 
YAR AND OTHERS—PLAINTIFFS—APPELLANTS 
verstus 
V. SUBRAMANYA ATYAR—DeEFENDANT 


: — RESPONDENT. 

Limitation Aot (XV of 1877), 2. 19 —ctekrowledy- 
ment of Lialility—Sigring acconnt Look osntaining ĉo R- 
pxtation af intarest—Lamtatinn 

. Whore a debtor signs his name in his creditor's 
book of account wherein interest has been ceal- 
culated upto a certain day and he admits that 
he understood he was liable for interest on 
an existing pro-note, if is ù “sufficient acknowledg- 
ment of liability so as to save the bar of Innit- 
ation, for action on tho pro-note, even though the 
entry of intorost does not expressly refer to the 
pro-note. i 
Appeal against the decree of the City 


Civil Judge, in O. S.No. 387 of 1907. 


Facts .—Plaintiffs sued defendants on 
a pro-note executed by lst defendant to lst 
plaintiff's agent on 6th June 1904 for 
Rs. 2,000, The second defendant was implead- 
ed as it was alleged he stood surety for lst 
defendant. The plaint set forth that as against 
Ist defendant, the suit was not barred as 
he, on 10th September 1905 and 15th July 
1906, signed plainiff’s account-books acknow- 
ledging liability to pay interest, though the 
pro-note was not expressly referred to therein, 
and that it was not barred as against 2nd de- 
fondant as she acknowledged her liability by a 
letter. The City Civil Jndgedismissed the suit 
as against lat defendant and decreed the claim 
as against the -second, 
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The ‘plaintiffs appealed to the High Court. 
Messrs. U. S. Govindaraja Mudaliar and 
S. Vencatachariar, for the Appellants. 


Mr. A, Ramachandra Atyar, for the Re- 
spondent, i 


Judgment.—wWe are unableto agree 
with the Judge thatthe suit against the 
respondent is barred by limitation. Ex. O 
is relied on as an acknowledgment by. lst 
defendant. It is dated 15th July 1906 and it 
calculates interest dueup to 16th July, the 
date following. Jt implies that there was 
a debt subsisting on that date for which 
interest was payable. That the Ist defen- 
dant so understood it is clear from his 
own deposition. He says “When I signed 
Ex. C my idea was that I was signing 
an entry in the book as to interest and that 
I was liable for interest on an existing 
note.’ This shows that the respondent 
understood it in the sense which we have 
indicated. We must, therefore, reyerse the 
decree so far as the Ist defendant is concern- 
ed and pass a decree. for the amount 
against him also. The decree will be modi- 
fied accordingly. The appellant is entitled 
to.his costs. 


Appeal allowed.. 


pe 





(Not reported yet elsewhere.) - 
CALCUTTA HIGH COURT.” 
Rraviar Civ Appeat No. 807 or 1906. - 
August 23, 1909. 
Present :—-Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
SITAL DAS BABAJT AND ANOTHER—- 
DEFRENDANTS—ÅPPALLANTS 
versus 
PERTAP CHUNDER SARMA AND OTHERS 
—PLAINTIFFS—RESPONDENTS. 


Religious endowmert—Hindu Lato—Devolution of 
trust upon death of tvustee—Ofice of shebait—Right 
of representatives of founder—Reverston of manage- 
ment to jownder’s representatives—Usuge of institu- 
tion—Public and prwate endowment, no disiinction 
between, as to right of founder's representatwes— 
Adrerse possession——Right of shebait may be barred 
—Pleadings, plaintiff to succeed upon—Prayer for 
General relief—Relief not prayed for may be granted 
tf not inconsistent with pleading, 

In the case of a Hindu religions endowment, 
the devolution of the trust -upon the death or do- 
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fault of each trustee depends upon the terms upon 
which it was created or the usage of each parti- 
cular institution where no express trust deed exists. 


Greedharee v. Nundokissore, 11 M. I. A. 405; 8 W. R. 
(P.0.) 25, Muttu Ramalinga v. Perianayagum, 11. A. 
200 ; Janoki v, Gopal, 101. A. 32 ;18 C. L. R. 80; 90. 
766 and Genda Pmiv, Chhator Puri, 18 1.4. 100; 
9 A. 1, followed. 

When the worship of an idol is founded the 
office of shrbait is held to be vested in the heirs 
of the founder in default of evidence to show that 
he has disposed of it otherwise. 

Gussamee Gresdhareejes v. Ramantalji, 
187; 17 ©. 3, followed. 


Where a shebait appointed by the founder fails 
to nominate a successor in accordance with the 
conditions or usages of the endowment, the man. 
agement reverts to the representatives of the 
founder, 


Peet Kunuar v. Chuttur,13 W. BR. 306; 5 B. L. B, 181; 
Ranjit Singh v. Jagannath, 12 0.378; Jagannath v, 
Ranjit Singh, 25 O 354, Sheoraten v. Ram Pur gash, 18 
A 227; Chandra Nath v. Jadabendra, 28 A. 889 ; 
A W.N. (1906) 118; Sheo Prasad v. Aya Ram, 29 A, 
668; A. W. N. (1907) 210; 4 A. L. J. 565, followed. 


16 IA. 


In the absence of a deed of c1.cowment the ob- 
ligations of the head of a math tothe representa. 
tives of the founder can only be doduced from 
the usage of the institution. 

Gajapats v. Bhagavan Doss, 16 M. 44, referred to, 


There is no distinction between a private and a` 
public endowment as to the rights of the repre. 
sentatives of the founder when the line of mohunts 
becomes extinct. 


- The right of any person who might be imagined 
to be lawfully entitled to the office of shebart 
may be extinguished by adverse possession. | 


< Alayirisamt v. Suxdareswara, 21 M., 278; Rama. 
nathan v. Alwsugappa, 27 M. 192; 29 M. 283 (P.C.); 
10 O W.N. 825; 8 Bom. LR. 498; 16 M.L. J. 265, 40. 
L. J. 189; 3 A. L. J. 707; Lilalativ. Buhun. Chobey, 6 
0. L. J. 621; Ailakandun v. Padmanabha, 14 M. 188; 
Balwant Rav y. Puran Mal, 10°3.A.90;6A.1, and 
Gossames v. Ruman, 16 I. A. 187, 17 C. 8, followed. 


A plaintiff is not entitled to succeed on a case 
not to be found in the pleadings nor involved in 
or consistent with the case thereby made. 


Eshan Chunder v. Shama Churn, 11 M. I. A. 7, at P. 
20; 2 Ind. Jur. N. 8. 87, 6 W. R. (P O.) 57 ; Mahomed 
Zahoor Als y. Rutta Koer, 11 M. I. A. 468, at p. 473; 9 
W. R. (P. 0.) 7 and Sreemutty Dossea v, Hanee Lalun- 
monee, 12 M. 1. A. 470, 475, followed. 

But even if a plaintiff should mistake the relief 
to which he is entitled in his special prayer, tho 
Court yet may afford him the relief under the 
prayer for general relief, provided it ig such a 
relief as is conformable to the case made in the 
plaint. 

<r luthrot y. Betts, 6 B. L. R.2783; 14 W. R. 181 
and Nisturix: v. Wakhan Lal, 9 B. L. R, 11 atp, 29° 
17 W. R. 482, referred to, 
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The test in each case is, whether the relief 
sought may be granted upon the facts stated in 
the plaint and estabhshed- by the evidence and 
whether the variance, if any between the pleading 
and proof will take the defendant unfairly by 
surprise, i 

Appeal from the decree of the First Sub- 
Judge of Dacca, dated June 28, 1906. 

Mr. Ohakravarti, Counsel, Babus Harendra 
Narcin Mitra and Karunamoy Bose, for the 
Appellants. 

Babu Jogesh Chunder Roy, Dr. Priya Nath 
Sen and Babu Surendra Nath Guha, for the 
Respondents. 

Judgment.—tThe subject-matter of 
the litigation which has culminated in this 
appeal is an image of Lukehmi Narain Jew 
established in the town of Naraingunj in the 
District of Dacca and the properties movable 
andimmovable appertaining to the endow- 
ment of that diety. The plaintiffs-respond- 
ents claim tobe the representatives of the 
founder and they commenced this action for 
recovery of possession upon the allegation 
that the line of mohunts came to an end 
and that the defendants were trespassers in 
unlawful occupation of the endowed properties. 
The first two defendants who alone substan- 
tially resisted the claim denied the title of 
the plaintiffs as representatives of the founder 
and alleged that they were themselves the 
lawfully appointed mohunts of the endow- 
ment. One of these defendants has died 
during the pendency of the present litigation 
and we are now concerned only with the case 
of the first defendant who is the appellant 
before this Court. The other defendants 
were brought on the record upon the allega- 
tion that they had improperly interfered 
with the management of the endowment and 
had set up the mohunts defendants for that 
purpose. No relief, however, was claimed 
against them and we are not concerned at 
this stage with the question of their lability, 
if any. In order to appreciate accurately the 
position of the resnective parties it is con- 
venient torefer to thefollowing geneological 
tables one of which gives the line of the 
founder and the other sets ont the line of 
mohunts. 
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From these table: it will appear that 


Bhikan Lal was the founder of the endow- 
ment and that the first mohuné to whom he 
entrusted the management of the endowed 
-properties-was Chaitan Das. The plaintiffs 
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claim to be the representatives of the founder 
and so far as the first of them is concerned, 
there can be no room for controversy that 
he is one, if not the sole, representative of 
the founder. The defendants, however. deny 
that the other plaintiffs can in any manner 
claim to be the representatives of the founder 
inasmuch as they are the sons of the daugh- 
ters of the daughter of the grandson of the 
founder. So far as the defendants are con- 
cerned Lachmi Das claims to be the-rightfully 
appointed chela of Santosh Das and Sital Das 
asserts that he is the duly initiated chela of 
Lachmi Das and has been appointed as 
mohunt by consent of the members of the 
sect to which he belongs. The substantial 
point in controversy between the parties is, 
whether Sital Das is the lawfully appointed 
mohunt of the endowment. If this question is 
answered in the affirmative, the plaintiffs or 
any of them as representing the line of the 
founder would not prima facie be entitled to 
possession of the endowed properties. If 
the question is answered in the negative, the 
point necessarily arises for examination, 
whether the plaintiffs or any of them are 
entitled to recover possession of the pro- 
perties and to hold them as shebatts, The 
solution of this quesion may, it has been 
suggested, depend upon the answer to another 
quéstion, namely, whether the endowment 
is ofa private or public nature. A third 
question may also require consideration, 
namely whether in the events which have 
happened and which will be presently narrated 
the title of the defendants to the office of 
mohunt may not have been extinguished by 
limitation. In the Court below the Subordi- 
nate Judge has found, upon the first question, 


that the first defendant Sital Das is not the’ 


lawfully appointed mohunt inasmuch as his 
spiritual preceptor Lachmi Das had not at 
any time attained the status of the initiated 
chela of Santosh, much less that of the duly 
installed mohunts of the-endowment. So far 
as the second question which relates to the 
true character of the endowment is concerned, 
the Subordinate Judge has not come to any 
distinct finding, but he has held upon the 
evidence that the worship of the diety is 
maintained to a large extent by public sub- 
scriptions and charities and that the pro- 
perties of the endowment have from time to 
time received substantial benefits and ac- 
eretions from charitable gifts by members of 
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the public. He has held, however, that what- 
ever the character of the endowment may be; 
as the line of mohunis has come to an end, the 
plaintiffs as representatives of the founder are 
entitled torecover possession of the image and 
of the dedicated properties and to hold them 
as shebaits. Upon the question of limitation, 
he has held that the suit is not barred by 
limitation, but he has not discussed the posi- 
tion whether in the events which have 
happened, the title of the defendants, to hold 
as mohunt, may not have been barred by 
adverse possession on the part of.the plaintiff. 
In this view of the matters the Subordinate 
Judge has made a decree in favour of the 
plaintiff as shebatts, but has excluded some of 
the properties included in the plaint. The 
first defendant has now appealed to this 
Court, and on his behalf the decision of the 
Subordinate Judge has been challenged 
substantially on three grounds, namely, first, 
that the first defendant is the lawfully ap- 
pointed mohunt; secondly. that, as the 
endowment is ofa public nature, the repre- 
sentatives of the founder have no special 
statuts and, thirdly, that the plaintiffs have 
been awarded a decree on a case not set out 
in the plaint nor made ont in the evidence. 
On behalf of the plaintiffs-respondents, all 
these positions have been controverted, and, it 
has further been argued that as from 1872 to 
1899 they have managed the endowment as 
shebatts the title of the defendants, if any, to 
the office of mohkunt has been extinguished by 
adverse possession. Before we deal with the 
questions in controversy, it ig necessary to 
examine for a moment the history of the 
origin and management of the endowment. 
The endowment appears to have been 
created by Bhikan Lal Sarma towards the 
latter end of the 18th Century. He established 
an image of the diety Lakshmi Narain Jew in 
the town of Dacca and dedicated his own 
estate for its worship and maintenance. 
Subsequently, he appearsto have established 
this image in suit in the town of Naraingunj 
and at one stage of the proceedings a question 
appears to have been suggested, whether the 
institution at Naraingunj was a branch of the ` 
parent institution at Dacca. This question, 
however, has not been investigated and an 
enquiry into this matter is not absolutely 
necessary for the decision of the points raised 
before us; but so far as we can gather from 
the record, the Naraingunj endowment was 
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in its inception a private endowment, subor- 
dinate to the Dacca Institution, though in 
course of time, the former may be said to 
have acquired a more or less public character 
by reason of the influx of pilgrims and 
devotees who have made gifts of property 
from time to time. We may, howover, proceed 
on the assumption that the Narainganj Insti- 
tution is independent of the one at Dacca. 
There are no materials on the record which 
would enable us to determine with any ap- 
proach to certainty the terms on which 
the foundation was created. We do not 
know what power, if any, either of man- 
agement or of nomination tothe office of 
mohunt, was reserved in himself by the 
founder. The defendant has in his posses- 
sion documents which might perhaps have 
He 
admits that he has a deed of gift written in 
Persian but he has not filedit. We start, 
therefore, with this information only that 
more than a Century ago, Bhikan Lal estab- 
lished this endowment and placed it in 
charge of Chaitan Das a mohunt of the 
Ramayat sect. The next item of information 
we get is that after the death of the founder 
as also ofthe first mohunt, in the time of 
Gopal Prosad, when Lachman Das became 
the mohunt, he got a sanad of release from 
Gopal Prosad. This was apparently in the 
form of a debutter-grant made on the 27th 
April 1813. This we gather from the 
recitals in a judgment delivered on the 17th 
August 1855 in a possessory dispute which 
led to Criminal proceedings under section 


3 of Act IV of 1840. This would tend to 


indicate that a recognition of the title of the . 
‘mohunt by the representatives of the founder 


was deemed to be necessary when by suc 
cession a new mohunt come to hold the 
office in 1813. This deed also, if it is atill in 
existence, must be inthe custody of the 
defendant and for some unexplained reason 
has been withheld. About 49 years later, 
upon the death of Lachman Das, disputes 
arose again as to the possession of the endow- 
ed properties. When Lachman Das died, 
apparently the only persons then alive in the 
line of mohunts were the grand chelas of his 
spiritual brother Janaki Das. Gopal Prosad 
set up Ram Prosad Das as the mohunt in 
whose favour he executed a deed of gift. 
This led to disputes and criminal proceedings 
were commenced as clready mentioned. The 
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result of the proceedings was that Hari Das 
and Santosh Das were maintained in posses- 
sion, and they appear to have continued in 
occupation of the endowed properties from 
1855 to 1868. Shortly before the death of 
Santosh which took place on the 30th May 
1868, Raja Babu executed a deed in favour 
of his wife Prosunna Kumari and his nephew 
Prannath by which he authorised them to 
manage the endowment as shebatts. This 
induced Santosh Dasto present an application, 
apparently to the Collector, on the 30th July 
1867. In this he admitted that the founder 
Bhikan Lal and the first mohunt Chaitan Das 
had performed the service and worship of the 
idols with the income of the debutter pro- 
perty according to the terms of the sanad, 
that after their death, Gopal Das had becone 


-the shebait and performed the service and 


worship, and after his death Raja Babu had 
been appointed shebazt to perform the servico 
and worship of the idol in Dacca. He 
complained, however, that Raja Babn being 
incapable of doing the work of shebatt had 
renounced his shebatishtp and had made an 
of Prosanna 
Kumari and Prannath as shebavts in his place. 
Santosh Das urged that this was not right 
and that if Raja Babu renounced the shebait- 
ship, he was entitled to be the shebati of 
the idol established in the house at Dacca. 
He, therefore, claimed that he might be re- 
cognised as the shebart ofthe idol in Dacca 
ashe was also tho skebaté of the idol of 
Naraingnnj. What happened to this appli- 
cation, is not known, but it is admitted that 
in the records of Collector, Prosanna Kumari 
and Prannath have been registered for many 
years past as shebatts, Santosh Das, as we have 
already said, died shortly after in 1868. At 
that time, Lachmi Das, now alleged to be his 
chela was not in the temple, and possession 
was taken by his Baishnavi Mistress Ram 
Dassi who set up a will alleged to have been 
oxecuted by him. Meanwhile Prosanna 
Kumari and Prannath applied for a certificate 
under Act XXVII of 1850 for anthority to 
perform the services not only in Dacen but 
also ın Naraingunj and to collect the debts 
due. The certificate appears to have been 
subsequently granted to them in 1871. ln 
the interval Ram Dassi had had commenced 
an action on the basis of the alleged will of 
Santosh Das, which was dismissed on the 
26th May 1872. The Munsif held that ng 
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she was an unchaste woman and belonged to 
-g, different caste, it was not likely that she 
could have been appointed shebatt by 
Santosh and that the evidence adduced to 
prove the genuineness of the will was 
altogether worthless. Immediately after, 
there was a compromise between Ram Dassi 
on the one hand and Prosanna Kumari and 
Prannath on the other and on the 20th 
November 1872 both the parties filed appli- 
cations before the District Judge in the 
appeal preferred against the decree of dis- 
missal of the suit of Ram Dassi. The effect 
of this compromise was to declare that 
Prosanna Kumariand Prannath were the 
shebatts of the debutter estate and that 
Ram Dassi was to be appointed to manage the 
endowment. The result of this settlement 
was that Ram Dassi continued to hold posses- 
sion of the endowed properties under 
Prosanna Kumari and Prannath from 1872 
till her death on the 12th December 1899. 
Shortly after her death, disputes broke ont 
again and the plaintiffs alleged that the first 
two defendants who falsely claim to be 
mohunts, with the assistance of the other de- 
fendants, two of whom are members of the 
legal profession and the third is an influential 
landlord of the locality, managed to obtain 
possession of the properties The plaintiffs, 
therefore, commenced this action onthe 26th 
November 1908 for declaration of their title 
to and recovery of possession of the endowed 
properties as shebatts. | 

The first point which requires consider- 
ation is whether the first defendant is the 
lawfully appointed mohunt of the endowment. 
The Subordinate Judge has come to the con- 
clusion upon the evidence that he is not the 
shebatt or monhunt. The evidence upon 
this part of the case was criticised in con- 
siderable detail before us and has been subse- 
quently subjected by ourselves to minute 
examination, The result is that the view 
taken by the Subordinate Judge proves to be 
manifestly well-founded. Itis obvious that 
Sontash Das up to the time of his death in 
1868 was the lawful shebatt and mohunt of 
the endowment. Lachmi Das, who is now 
alleged to have been his chela and entitled 
to the office of mohunt upon his death, was 
not present in the temple of the time of his 
death. His Baishnabi Mistress Ram Dassi 
upon hia death set upa false will and was 
defeated in the litigation which she com- 
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menced for possession of the temple and its 
properties. Subsequently, as we have already 
stated, she abundoned her claim and was 
placed in possession as manager under Pro- 
sanna Kumari and Prannath as shebaits. 
So far as wecan gather from the evidence, 
Lachmi Das came to the temple abont 1875, 
that is, seven or eight years after the death 
of Santosh. It is also fairly clear that 
this was the first time that he came to the 
temple. He could not, therefore, have been 
the initiated chela of Santosh Das. On the 
other hand there is evidence to show that 
he became the chela of Ram Dassi which 
would not, of course, confer on him any legal 
status. His subsequent conduct during many 
years is entirely inconsistent with the theory 
now put forward that he was the chelaof 
Santosh Das and as such entitled to succeed 
to the office of mohunt. During the time of his 
stay in the temple from his first arrival in 
1875 to the death of Ram Dassi in 1899, his 
position was that of the manager of the 
endowment under Ram Dassi. It is most 
natural, therefore, that, as indicated in the 
evidence, he should be, somewhat loosely in 
common parlance, spoken of as the mohunt. 
Tf Lachmi Das had been the duly initiated 
chela of Santosh Das and as such entitled to 
succeed to the office of mohunt, it is incon- 
ceivable that he should have omitted 
to assert his right during a period of 25 years. 
On the other hand he uniformly contented 
himself with a subordinate position wholly 
inconsistent with that of the spiritual head 
of the endowment. Thus, for instance, from 
a deposition given by him on the 4th Septem- 
ber 1904, though he called himself the 
spiritual son of Santosh Das, it is clear 
that he was nothing better than the 
manager on behalf of the defendant in that 
case. Again, it appears from the evidence 
of Mohim Chandra Ganguli a pleader at 
Naraingunj, that litigations in respect of 
the endowed property were conducted in the 
name of Rum Dassiwhile Lachmi Das merely 
acted as her manager. Apart from this, 
however, the oral evidence of the initiation 
of Lachmi Das by Santosh is wholly unre- 
liabe. No donbt some of the witnesses for 
the defence speak of Lachmi Das as the 
chela of Santosh Das. But the evidence is 
not uniform and Purna Chandra Pal, a zamin- 
dar of some respectability, examined on behalf 
of the plaintiff, says in cross-examination 
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that Santosh Das had no chela of his own. 
It is clear also that witnesses who are 
alleged to have been present at the time of 
the initiation and who might easily have 
been called were not examined. Whether, 
therefore, we consider the direct evidence of 
initiation or the evidence of conduct of 
Lachmi Das, the conclusion is irresistible 
that he was not the duly appointed chela 
of Santosh Das. The part which he played 
in the various litigations relating to the 
endowment, and the position which he occu- 
pied for many years inthe temple are in- 
consistent with the theory that he was 
entitled to the spiritual headship of the 
endowment. We must, therefore, afirm the 
finding of the Subordinate Judge that Lachmi 
Das was not the chela of Santosh Das and 
that the first defendant Sital Das, as the 
chela of Lachmi Das, has no title to the 
office of mohtunt. 

_ The second point which requires consider- 
ation is, whether, under these circumstances 
when it is established that the last mohunt 
Santosh Das has notleft any chela entitled 
to the office of mohunt, the representatives 
of the founder can legitimately claim to take 
possession of the properties as  shkebatte. 
Upon this branch of thecase, the learned 
counsel for the appellant, endeavoured to 
make a distinction between private and 
public endowments. He argued that what- 
ever might be the case, with a private or 
family endowment, the representatives of 
the founder have no special rights when 
the line of mohunt becomes extinct in the 
case of a public temple. In our opinion, 
the distinction suggested is not supported 
by the anthorities and is not defensible 
on principle. It is now well-settled that the 
devolution of the trust upon the death or 
default of each trustee depends upon the 
terms upon which it was created or the 
usage of each particular institution where 
no express tiust-deed exists. In support 
of this proposition, it is sufficient to re- 
fer to the decisions of the Judicial Committee 
in the cases of Greedharee Doss v. Nundo- 
kishore Doss (1), Muttu Ramalinga v. Persunaya- 
gum (2) Janoki v. Gopal (8) and Genda 
Puri v. Ohhatar Puri (4). We have 


further the recognised principle that 
(1) 11 M. I. A. 405 ;8 W. R. (P.O) 25. 
(2) 1 I. A. 209. 

u 10 I. A. 32;18 C. L. R. 30; 9 O. 768. 

4) 13 L A. 100;9 A. 1. 
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when the worship of an idol is founded, the 
office of shebait is held to be vested in 
the heirs of the founder in default of evidence 
to show that he has disposed it of otherwise. 
Gossamee Sri Greedharreejee v. MRamanlalji 
Gossami (5). From these two propositions, it 
necessarily follows that where a shebatt 
appointed by the founder fails to nominate n 
successor in accordance with the conditions 
or usages of the endowment, the management 
reverts to the representatives of the founder. 


“This proposition is supported by the cases of 


Peet Koonwar v. Ohuttur Dharee Singh(6), or- 
samee GQreedharreejee v. Ramunlaljt Gossami 
(5), Ranjit Singh v. Jaganath . Prosad Gupta 
(7) and Jaganath Prosad Gupta v. Ranjit 
Singh (8). The same view hasbeen repeatedly 
taken by the learned Judges ofthe Allahabad 
High Court, see Sheoratan Kunwari v. Ram 
Pargash (9), Chandra Nath Chakrabarti v. 
Jadabendra Ohakrabarti (10) and Shen 
Prasadv. Aya Ram (11). Inthe case last men- 
tioned, the endowment was forthe promotionof 
the Nanakshahi religion and was undoubtedly 
of a public character and yet it was ruled 
ihat when a Religions Endowment has been 
founded, the right toappoint a manager or 
superintendent remains in the founder and 
his descendants, unless there is evidence to 
show that the founder or his descendants have 
made any inconsistent disposition.Substantially 
to the same effect is the decision of the Madras 
High Court in Gajapati v. Bhogavan Doss 
(12), in whith it was ruled that in the 
absence of a deed of endowment the obliga- 
tions of the head of a math to the repre- 
sentatives of the founder can only be de- 
duced from the usage of the Institution. 
[See also Sathappayyar v. Periasami (13), | 
If this test is applied to the case before 
us, the defendant has no answer to the guit. 
The representatives of the founder have, 
from 1813, exercised control, direct ov in- 
direct, over the management of the endow- 
ment, and it is difficult to appreciate how 
it can be seriously contended that they 
have no right to intervene when it is found 


that the succession to the office of Trusteo 
(5) 17 0.8; 16 I. A. 187. 
(6)5 B L. R. 181; 18 W. B. 396. 
a 120 875. 
3 25 C. 354. 
- (9) 18 A. 227. 
A. 689; A W.N. (1906) 173. 
A. 663; A.W.N. (1907) 210, 4 A.L.J. 5665. 
12) 15 M. 44. 
} 14 M.J. ` 
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has wholly failed and the properties have 
passed in the hands of a trespasser who 
sets up a fictitious claim to the office of 
mohunt. In fact, this recognition of the 
right of the founder or his representatives 
to intervene where the succession to the 
office of Trustee has wholly failed may be 
regarded as, in some respects, analogous to 
the well-established right of visitation 
of the founder and his representatives in 
the case of Eleemosynary Corporations in 
England. It is impossible, in our opinion, 
to support the view that the founder who 
furnishes the original endowment has no 
concern when he finds that by reason of 
the failure of the succession to the office 
of Trustee, the whole object of the endow- 
ment is jeopardised; and, in our opinion, 
his representatives are entitled to claim 
the same right of management as he himself, 
if alive, would be entitled to claim in such a 
contingency. We must, consequently, hold 
that the plaintiffs or that some amongst 
them who are the representatives of the 
founder are entitled to the relief claimed 
in this suit. There is, however, in our 
opinion, another ground upon which the 
plaintiff would be : entitled to succeed. 
As we have already pointed out, the plain- 
tiffs were in possession of the endowment 
as shebatts from 1872 to 1899. If the 
case for the defendant is true, Ram Dasi 
had no status at all in relation to the 
endowment, and, upon the death of Santosh 
Das ‘in 1868, Lachmi Das ought io have 
come into the occupation as the mohunt. 
What then is the legal effect of the long 
and continuous possession of the plaintiffs 
as shebaits of the temple ? Clearly the right of 
any other person who might be imagined to be 
lawfully entitled to the office of shebatt has 
been extinguished by adverse possession. This 
view is amply supported by the cases of 
Alagirisami Natckar v. Sundareswara (14), 
Ramaniuthan Ohettt v. Murngappa Ohetts (15), 
Lilabati Misrain v.  Bishun Ohobey 
(16), Nila Kandan v. Padmanabha (17), 
and by the decisions of the Judicial Com- 
mitteo in Balwant Rao Bishwant Ohandra 
Chor v. Puran Mal (18) and “Gossamee 


(14) 21 M. 278. 

(15) 27 M. 192 ; 29 M 283 (P. C), 10 O.W.N. 825; 
8 Bom. L. R. 493; 16 M.L J. 265; 4 0 L.J. 189; 8 A. L.J. 
707. $ 

(16) 6 G. L. J. 621. (17) 14 M. 153.. 
(18) 10 I. A. 90; 6 A.L. f 
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Greedharreejee v. Ramanlalji Gossami (5). 
It is manifest, therefore, that as for 27 years 
from 1872 to 1899, the plaintiffs have been 
in possession of the office of shebatt through 
their manager Ram Dassi, they have acquired 
a statutory mght to the officeof shebatt. In 
this view also the plaintiffs would be clearly 
entitled to succeed. 

, The third point which requires consider- 
ation is, whether the plaintiffs are entitled 
to any relief in the suit as framed. The 
learned counsel for the appellant has 

strenuously contended that the plaintiffs 
ought not to be allowed to succeed 
upon a case, neither made in the plaint 
nor developed in the evidence. He has 
laid stress upon the circumstance that the 

plaintiffs asked for declaration of their maliki 

and shebarti rights in the disputed proper- 

ties and has argued that the two cases were 

wholly inconsistent. It may be conceded 

that the language of the plaint is open to 

criticism but the plaintiffs have never pressed 

for relief on the ground that they are 

absolute owners and not shebarts of the dis- 

puted property. In the Court below as 

well as in this Court, they have sought 

relief solely on the ground that upon failure 

of- the line of mohunis they are entitled as 

representatives of the founder to recover 

possession of the endowed properties as 

shebatty and this is the decree which has 

been made in their favour. No donbt as 

has been repeatedly held a plaintiff is 

not entitled to succeed on a case not to be 

found in the pleadings nor involved in or 

consistent with the case thereby made. [Eshan 

Chunder Singh v. Shama Churn Bhutto (19), 
Muhammad Zahoor Ali Khanv Rutta Koer(20) 

and Sreemuity Dassee v RaneeLalunmonee(21). | 

On the other hand, it has been frequently 
laid down that even if the plaintiff should 
mistake the relief to which he is entitled 

in his special prayer, the Court yet may 
afford him the relief to which he has a 
right under the prayer for general relief, pro- 

vided it is such a relief as is conformable to 
the case made in the plaint: [Arbuthnot v. Betts 

(22), Nestarin’ Dasi v. Makhan Lal Dutt (23).] 

The test in each case is, whether the relief - 


(19) 11 M I. A. 7 at p. 20,2 Ind. Jur. N 8 87;6 
W.R (@ 0.) 67. 


(20) 11 M. I.A 468 at p. 473, 9 W.R. (P.0.)9. 

al) 12 M. 1. A. 470 at p. 476; 2B, I. R. 64 (P.C) 
(22) 6 B. L. R. 278; 14 W.R. 181. 

(28) 9 B. L. R. 11; 17 W.B. 432. 
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sought may be granted upon the facts stated 
inž the plaint and established by the evidence 
and whether the variance, if any, between 
the pleading and proof will take the defend- 
ant unfairly by surprise. Tested in the 
light of these principles, it is -mainfest 
that the defendant has no substantial griev- 
ance. The facts are set out with sufficient 
precision in the plaint and have been made 
out by the evidence on the side of the 
plaintiffs. The special case set up in the 
defence has completely failed. Under these 
circumstances, there is no conceivable reason 
why the plaintiffs should not get relief 
on the ground that they have shebatt right 
in theimage of the diety Lakshmi Narian 
Jew and the properties endowed for his 
worship. It has, farther, been argued by the 
learned counsel for the appellant that if 
the plaintiffs as representatives of the 
founder are entitled to any relief, it is the 
first plaintiff alone in whose favour a decree 
may legitimately be made, because, it was 
contended, the office of shebazt ıs inalien- 
able and any arrangement, made by Raja 
Babu authorising his wife Prosanna Kumari 
and his nephew Prannath to hold the 
office jointly, is inoperative in law. There 
may be some force in this contention in view of 
the decisionsin Raja Vurmah Valia v. Ravi 


Vurmah (24), Gnanasambanda Pandara Sanna- 


dhi v, Velu Pandaram (25), Gobinda Kumar Roy 
Ohowdhry v. Debendra Kumar Ohowdhry (26) 
and Rajeswar Mullick v. Gopeswar Mullick (27). 
Bat the question of the rights of the plaintiffs 
inter se is evidently one which cannot be 
determined in this litigation. In the first 
place, this question has not been raised or 
even suggested at any previous stage of 
the proceedings. Inthe second place, the 
plaintiffs-respondents have throughout been 
represented by the same Pleader and any 
question of conflict of interest cannot pro- 
perly be discussed unless an opportunity is 
‘afforded to each of them to place his case 
before the Court independently. Inthe third 
- place in view of the decision in the cases 
of Balwant Rao Bishwant Chandra Ohor 
v. Purun Mal (18), Ramanathan v. 
Murugappa (15), it is quite conceivable 
that the plaintiffs other than the first plaintiff 


may have acquired as against the latter a 
(24) 4 I. A. 76; L M. 285, 
(26) 27 L A. 69; 23 M. 271; 40.W.N. 829. 
26) 12 C. W. N, 98. 
27) 35 C. 226 ; 12 C. W., N. 3823; 7 0. L. J. 315. 
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statutory right to hold the shebaitship 
jointly. In the fourth place, it is immatemal 
to the defendant-appellant whether all the 
plaintiffs or only one amongst them holds 
the office of shebatt as the representative 
of the founder. Under these circumstances 
we must decline to enter into a discussion 
of the question of the rights to shebattship 
amongst the plaintiffs inter se. 

It may be added that a question was raised 
in the Court below as to whether the suit was 
maintainable in view of the provisions of 
section 539, Civil Procedure Code of 1582, 
The objection was not seriously pressed 
though evidence was adduced to prove the 
worship is now maintained to a considerable 
extent by public charity and substantial 
additions have been made to the properties 
by the gifts of devotees and worshippers. 
The Subordinate Judge held that the objec - 
tion could not be maintained in view of 
the decisions of this Courtin Budree Das Muhin 
v Chooni Lal Johwry (28). This is manifestly 
rightand the objection has not been reiterated 
in this Court, 

The result, therefore, is that the decreo 
made by the Subordinate Judge is substan- 
tially just and must be affirmed with costs. 


Appeal dismissed. 
(28) 33 0. 789, 10 C.W.N. 581. 
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CALCUTTA HIGH COURT, 
ORIGINAL Orit Suir No. 203 or 1908. 
August 19, 1908. 

Present :—Mr. Justice Stephen. 
ABHOY CHURN GHOSE——PLAINTIPE 
versus 
ATTARMONI] DASSEE AND OTHERS— 
DEFENDANTS. 

Hindu Law— Widow, alienation by—Want of legal 
necesslyy—Consent of reveroroner— Attestation of sale- 
deed by revermoner, uhether amounts to consent— 
Limitation Act (XV of 1877), sch II, art, 140—Ouster 
of widow—Onus of proof—Transfer of Property Act 
(IV of 1882), s. 61—Improvement—“ Beliej m good 
faith,” what w meant by—Due enquiry—Croun a 
landlord—Immovable property in Calcutta—Com- 

pensation for improvement, 

Whether there’is no legal necessity, the only way 
in which a Hindu widow can transfer an absolute 
estate is by a sale with the consent of the next malo 
heir. 

- Nobo-Kishoie Sharma v. Hari Nath Sharma, 10 C. 
1102, followed. ' 

But the attestation of the sale-deed, by tho re- 

versioner, who, thongh of ago at tho timc, was in fact 


416 


ABHOY CHURN GHOSE 0. ATTARMONI DASSER. 


a mere boy studying at Collego and who had no idea 
of the effeot of the deed in question, is not equivalent 
to a consent to the sale. g 

Under article 140 of schedule II of the Limitation 
Act, 1877, the reversioner may bring a suit to set 
aside an alienation by the widow, within 19 years 
of the widow’s death, and no ouster of the widow 
affects that right. 

A widow cannot be said to have been ousted after 
she had sold all interest in the property ; but if such 
an event occurred, it lies on the defendant to prove it. 

A “belief in good faith” within the meaning of 
section 61 of the Transfer of Properiy Act means 
not only acting honestly and fairly, buat it nlso 
includes a due enquiry. Therefore, where a man has 
consciously avoided making an inquiry on any 
thatter, he may be said to have belief on that 
matter, but it would not be a belief in good faith. 

Obvter dictum.—The position of the Crown as land- 
lord of all immovable property in Calcutta does not 
prevent the application of section 51 of the Transfer 
of Property Act. 

Jugmohan Das v. Pallonjee, 22 B. 1 and Ismail 
Khan Mahomed vy, Jaigun Libes, 27 C. 570; 4 0. W. N. 
210, referred to. 

Original suit. 

Messrs. H. D. Bose, O. R. Das, B. O. Mitter 
and 0. U. Ghosh, for the Plaintiff. 

Messrs. Pugh and U. P. Rey, for the De- 
fendants. 

~” Judgment.—tThis suit is brought for 
the possession of premises No. 6, Mussal- 
manpare Lane, to which the plaintiff claims 
to be entitled as nephew and heir to Nobin 
Chunder Ghose, on the death of his widow 
Sreemutty Bimola...Dassee. She sold the 
house on the 29th October 1857 to Mutty Lal 
Mullick from whose hands it has passed into 
those of the defendant, one of the transfers 
by which this was brought about having 
been a Sheriff’s sale in execution of a money- 
decree on 19th Augnst 1880, at which the 
plaintiff gave all bidders notice of his right 
to the property on ihe death of the widow. 

To this, the defendant pleaded in his original 
written statement that he was in possession 
and he called on the plaintiff to prove his 
title, adding a claim to compensation for 
improvements that he had made to the 
premises, if it was found that the plaintiff 
is entitled to them. He subsequently filed a 
supplementary written statement in which 
he stated that the plaintiff was an attesting 
witness to the kabala of 1857, that he was a 
consenting party to it, and that all the 
kindred of the husband of Sreemutiy 
Bimola, who were likely to be interested 

in defeatizg the transaction, consented to 
the sále, which was fair and justified by 
Hindu law, 
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The plaintiff proved satisfactorily that he 
was heir to Nobin Chunder, and the kabala 
of 1857 proves that his widow Sreemutty 
Bimola conveyed the property to Mutty Lal 
Mulhck No mention is made in it of legal 
necessity. Its execution is attested by the 
plaintiff and his brother, since deceased. On 
the basis of this attestation, the defendant 
attempts to set up a case that the sale by 

imola was binding on the plaintiff, and 
was in fact the act of the whole family who 
must be taken to have consented to what 
was done. To this, the answer in point of 
law is that, as there is no question of 
necessity, the only way in which Bimola could 
have transferred an absolute estate was 
according to the decision in Nobo Kishore 
Sharma Roy v. Harinath Sharma Roy (1), by 
a sale with the consent of the next male heir ; 
and this consent she did not obtain, even 
if we accept an attestation to deed of sale as 
equivalent to a consent to the sale. In point 
of fact, I have no hesitation in holding that 
the attestation of the deed by the plaintiff 
had no such effect as itis sought to attribute 
to it. He may have been of age at the time ; 
but he was in fact a mere boy studying at 
College, and I cannot suppose that he had 
any idea of the effect of the deed in question. 
I quite believe him when he says that it was 
not till he saw the deed recently that he was 
hi fact aware that he had been an attesting 
witness. Under these circumstances, I hold 
that no ground of defence can be made out 
on the ground of consent. 

The second point made by the defence, 
though it was not pleaded, is limitation. The 
point does not arise:under the present Act as 
the plaintiff under art. 140 of sch. II may 
bring his suit within 12 years of the widow’s 
death, and no ouster of the widow affects that 
right, and it is not suggested that it could 
have arisen under the Act of 1871, for a like 
reason. But it is said that, under the Act of 
1859, if the widow had been ousted, limitation 
would have run against the reversioner from 
the date of her ouster, which there was just 
time for it todo, before the Act of 1871 ; 
and that to make out his title the plaintiff 
ought to show that she was not ousted, 
Without going into the finer points of this 
argument, Ido not understand how Bimola 
could be ousted after she had sold all interest 


in the property, but if such an event occurred, 
(1) 10. C. 1102, ISES l 
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under the circumstances, it would lie on the 
defendant to prove it. On this point also, 
therefore, I hold that the defendant’s case fails. 
The next point which I have to consider 
is the more substantial one,—whether the 
defendant is entitled to compensation under 
section 51 of the Transfer of Property Act. The 
facts relating to this are as follows.—The 
sale by Bimola took place, as I have said, 
in 1857. The next facts that we have are 
that the property was sold to Adhar 
Chunder Ghose at a Sheriff's sale on the 
19th August 1880, and that at the sale, the 
plaintiff put forward his claim as set out in 
Exhibit B. Onthe1l8th July, Adhar Chunder 
obtained a pottah in respect of the premises 
from the Calcutta Collectorate, in which his 
name was substituted for that of Bimola 
(Exhibits D and I). By other transfers, the 
property passed to Dhananjoy Mullick who, 
by a deed of gift, dated the 25th February 
1888, transferred it to the defendants, who, 
were his sister, his nephew and his nephew’g 
son, The house was rebuilt, in parts at all 
events, by the defendants, eight or ten years 
“ago. The defendants receiving the house 
“asa gift never made any enquiry into the title 
of their donor, and there is no evidence that 
any such enquiry was ever made by any one. 
On these facts, the plaintiff argues that section 
51 of Transfer of Property Act has no ap- 
plication, because the defendant did not believe 
‘in good faith” that he was absolutely entitled 
to the property, and because as all land in 
Calcutta is held on a lease from the Crown, 
no one can be absolutely entitled to it, and 
no one, therefore, can have a bona-fide belief, 
that he is so entitled. I am of opinion that 
he must succeed on the first of these points.. 
There is nothing to show that the defendant. 
acted otherwise than in what is commonly 
understood as good faith, that is, honestly 
and fairly. But a belief in good faith must 
mean something more than this. There 
seems to be no authority as to what constitutes 
a belief in good faith under this sechion; 
but, I think, the expression must include 
a due enquiry. A belief must generally imply 
good faith ; but I suppose that where a man 
has consciously avoided making an enquiry 
on any matter, he may nevertheless be 
said to have a belief on that matter and 
that that belief would in such acase not be 
a belief in good faith. But, looking at the 
obvious purpose of the section, this seems to 


received notice 


me to attribute an unduly confined scope to 
the expression, and if it means more than the 
absence of a conscious avoidance of enquiry, 
it must imply the necessity for a due enquiry. 
In this case, it may have been natural 
enough for the defendant not to enquire into 
his donor’s title ; but that is no reason why, 
against the plaintiff, he should be in a better 
position than a purchaser; and if he had 
bought the property, one would certainly 
expect him to enquire into the circumstances 
of a Sheriff’s sale held eight years before - 
and had he done this, he would at once have 
of the plaintiff's claim. 
Under these circumstances, there is no need 
for me to determine the second point. But 
as the matter has been argued before me, L 
ought perhaps to say that I should be very 
reluctant to hold that the position of tho 
Crown as landlord of all immovable property 
in Calcutta, prevents the application of section 
51, though the decisions in Jugmohan Das 
Vundrawandas v. Pallonjee Eduigee Mohidina 
(2) and Ismail Khan Mahomed v. Jaigun 
‘Bibee (3), which show that it does not apply 
in the case of a lease for 999 years or 
apparently a permanent lease. 

* I must observe that this case is arguable 
only under section 51 of the Transfer of Pro- 
perty Act as there is no evidence that the 
plaintiff stood by and allowed the defendant to 
build under a mistake as to his rights. 

The defendant has failed to make any 
answer to the plaintiff’s case and I give 
judgment for the plaintiff for possession with 
costson scale No. 2. No evidence has been 
given as to the damages incurred by the 
plaintiff by the defendant’s wrongful pos- 
session of the premises, and as this is no 
doubt a hard case, I give no damages. 

. Decree for possession and costs. 


(2) 22 Bom. 1.” (3) 40. W.N 210; 27 0. 570. 


(s. 0. 18 ©. W. N. 987.) 
CALCUTTA HIGH COURT. 
. Lsrrers Patent Appsat No. 80 or 1908. 
June 7, 1909. 
Present :—Sir Lawrence Jenkins, Kr., O. J., 
and Mr. Justice Mookerjee. 
UDAY CHANDRA DAS BATRAGI— 
PLAINTIFR— A PPELLANT 
VETSUE 
HARI DAS BALRAGI—Dsreypantr— 


RESPONDENT. 
Occupancy right, devise of, wisther valid —Nonr.ov- 
cupancy right, wheth" haritable—Confliet of authoritica 
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:—Occupancy right whether may be severed from tenancy 
right—Bengal Tenancy Act (VIII of 1885), ss. 21, 22, 
178 (8), 188, Illustration. 

The state of the authorities on the point, whether a 
holding, m respect of which there is anon-occupancy 
right, is heritable or not, cannot be regarded as satis- 
factory. 

Karım Chowkidar v. Sundar Bewa, 24 C. 207; 
10. W. N.88 and Lakhan Narain Das v. Jainath 
Panday, 84 0.616; 110. W. N. 626; 5 0. L. J. 
467; 2 M. L. T, 219 (F. B.), referred to. 

Que:e:—Whother an occupancy right may be 
severed from the tenancy right or whether such se- 
paration 18 under no circumstances possible except 
to the extent and in the manner indicated in section 22 
of the Bengal Tenancy Act? 

_ Girish Chandra v, Kedar Chandra, 40. W. N. 569 ; 
27 0 478, referred to. 

Appeal from the judgment of Mr. Justice 
Doss, dated June 12, 1908, passed in Second 
Appeal No. 662 of 1907. i 

-Babu Gobinda Chandra Dey Roy, for the 
Appellant. , 

Babu Shtb Chandra Palit, for the Re- 
pondenis. 

Judgment.—tThe plaintiffs, one of 
whom is the appellant before us from the 
judgment of Mr. Justice Doss in second appeal, 
brought this suitto recover possession of 8 
piece of land which they alleged belonged to 
their maternal grandfather Ram Das Bairagi. 
The claim was contested by.the defendants 
who pleaded, first, that the plaintiffs were 
not the heirs of Ram Das Bairagi, and, 
secondly, that „even if they were the heirs, 
they, the defendants, had a better title by 
virtue of a devise to them of the property 
in dispute. The interest of Ram Das Bairagi 
in this property was that of a ratyat who had 
an occupancy right, and an argument of 
considerable interest has been addressed to 
us both on behalf of the appellant and the 
respondent, as to whether an interest of that 
kind could be beqneathed. Had it been 
necessary for us to determine that. point, then 
we should have had to refer to a Full Bench 
two points. The first point would have been 
whether a holding in respect of which there 
was a non-occupancy right, was heritable or 
not. The state of the authorities on that 
point cannot be regarded as satisfactory ; for 
while on the one hand there is the decision of 
a Division Bench of this Oourt in Karim 
Ohowktdar v. Sundar Bewa (1), to the effect 
that it is not heritable, on the other hand in 
Lakhan Narain Das v. Jainath Panday (2) 

(1) 24 0. 207; 1 0. W. N. 88. , 
(2) 340. 516; 11 0. W. N. 626; 6 O. L. J. 487; 
2M. L T. 219 (F. B,) 


the point though apparently referred was 
left undecided inasumuch as two members 
of the Full Bench were of opinion that the 
holding was heritable, one was of opinion that 
it was not, and two other members did not 
express any opinion except so far as the 
Bengal Tenancy Act was concerned. 

The second point would have been whether 
an occupancy right may be severed from the 
tenancy right or whether as decided in Girish 
Chandra Chowdhry v. Kedar Chandra Roy (3), 
such separation is, under no circumstances, 
possible except to the extent and in the 
manner indicated in section 22 of the Bengal 
Tenancy Act. 

But while we should have been glad to 
refer these two points to a Full Bench, it 
would not be right for us to do so in the 
circumstances of this case, because there 
is another and, in our opinion, a complete 
answer to the claim of the plaintiffs, and 
that is that the title by Lexship is not made 
out. The first Court appears tv’ have thought 
that the contention of the defendants that 
there was a superior heir could not succeed, 
because the plaintiff’s only rival was a daugh- 
ter who, in the opinion of the learned Munsif, 
had no prospect of getting a son. This point 
was not touched by the lower appellate 
Court. We, in secondappeal, under the extended 
power given to this Court, are entitled to deal 
with this matter, and, on the facts found, we 
are clear that the corclusion of the learned 
Munsif is one that cannot be supported. In 
fact it is apparent from his judgment that he 
did not attribute much importance to this 
conclusion as there was another ground on 
which his judgment was based. We think that 
the plea advanced by the defendants that the 
plaintiffs are not the heirs is established; 
and on that ground we think that the con- 
clusion of Mr. Justice Doss is correct. 

We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 

(8) 4 C. W. N. 569; 27 C. 473. 
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(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
REGULAR Orvis Appgat No. 389 or 1907. 
August 30, 1909, 

Present -—Mr. Justice Mookerjee and 

Mr. Justice Vincent. : 
Nawab Khajeh SALIMULLA BAHADU 
AND ANOTHSB—D) SFENDANTS—A PPELLANTS 

versus 


ABDUL KHAYER MOHAMMAD 
MUSTAPA—Puarntirr— RESPONDENT. 


"Muhammadan Liw—Wagf—Directions at founder 
nut tu be disregarded excapt for bensfit of endoroment 
—Mutwalli, ofico of—Adterzse posssssion—Mutwalli x 
health not to appunt successor im his lite-time—Linrt- 
ation Ack (XV of 1877), ach, TI, arts, 120, 124. 

The Court in selecting a person for the office of 
trustee will, in the exercise of its judicial disore- 
tion, have rogard to the wishes of the author of 
the trast expressed in, or plainly deduced from, the 
instroment, and if ha has declared a particular 
person not fit to be appointed a trustee, the Court 
will refram from appointing him, for the Court 
will not disregard the directions of the founder 
except for the manifest benefit of the endowment. 

Inve Tempat, L R1Ch App 486; 141. T. 685, 
followed 

A claim to office and to property appurtenant 
thereto may be barred by limitation If the office 
isnot heriditary, article 120 of the Limitation Act, 
1877, is applicable; if the ofico is heriditary, article 
124 governs the matter 


Nilukardun y. Pudwunabhi, 14 M. 188; Alagiri 
simi y Sundareswesis, 21 -M.-278; Gnana Sambanda 
v. Velu 23 M. 271; Riminathan v. Murugappa, 27 M. 
192 affirmed by P 0.,33 IA. 189 ; 29 M 283; 10 
C. W. N 825,8 Bom L. R 498,16 M L J. 265; 4 
C L. J. 189,3 A L.J. 707 and Lilabati Misrain v. 
Bishun Chubey, 6 O. L. J. 621, followed. 


While a Superintendent of a wagf may at death 
commit his office to another, he cannot, while alive, 
and in good health, lawfully appomt another to act 
for him, unless the appomtment of himself were in 
the nature of a general trust; and if he. im his 
Lfo-tiame and im health, appoint another in his place, 
the appointment will not be lawful and valid. 

Therefore, where a mutwall: gavo up his office and 
appomted anothor who remained in possession for 
more than mx years, and the plaintiff who as the 
representative of the founder was entitled to claim 
the office had full knowlege of the circumstance: 
JIeld, thot his claim was barred by limitation 

Balwant Rioy, Purun Mul, 10 I.A. 90,6 A 1; Jajan 
Nath Das v. Bubhadyva Dus, 190 776 and Kidambi 
v Piırumil u, 26 M. 118, referred to. 

And time will run not from tho death of the" 
mutwalh but from the unlawful appointment of the 
‘puccossor. 

Appeal from the decree of the Additional 
Sub-Judge of Dacca, dated June 27, 1907. 

Bibu Surendra Nath Guha, for the Appel- 
Ja nts. 

Babus Ram Chandra Muzamdar and Karuna- 


moy Bose, for the Respondent, 


Judgment.—tThe subject-matter of 
the litigation, which has culminated in this 
appeal, consists of immovable propertics 
comprised in two wagfs, one created by 
Ainuddin Hyder on the 22nd April 1864, and 
the other by his widow Faizunnessa Bibi on 
the 29th January 1877, The plaintiff who 18 
a relation of the founders of the two wags, 
seeks for declaration of his right as mwi- 
walli and for recovery of possession of the 
properties of the endowments. The first 
defendant is the Nawab of Dacca ond is now 
in possession of the properties as the mutwalli 
under the deed of Faizunnessa executed on the 
29th January 1877. The second defendant 
is a cousin of the plaintiff, who had previous- 
ly failed in a litigtion commenced by him on 
the 14th August 1880 for recovery of posses- 
sion of the wagf properties as mutwallt. Tho 
third and fourth defendants are sisters of 
the plaintiff and have been brought on the 
record as members of the family interested 
in the endowment. Their relation to the 
founder is indicated in the following geneolo- 
gical table :-— 


Ainuddin Hyder 
died 25th ig 1868 
widow 
Faizunnessa Bibi 


died 28th June 1897 
(according to plaintiff) 
8rd June 1886 





Wahiduddin 
(defondant 2) (according to defendant.) 


et 
Muzruddin Omar 


cated Faozuddin 
sa 
A 


Khulima 
Bibi 
(defondant 3) 


| 


Tahera Bibi 
(defendant 4) 





a 
Nasiruddin Hyder 
(diod July 1865) 





r 
pane Safdar 


c 


Mohammad 
Mustafa 
(plamtiff). 


The fifth defendant is the naib mutwalle 
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or the Deputy Superintendent of the endow- 
ment, The remaining defendants, fourteen 
in number, are members of the family of the 
Nawab of Dacca. The suit was defended 
substantially by the first defendant, the Nawab 
and by fifth defendant the Deputy Superin- 
tendent of the wagf. They denied the 
title of the plaintiff to hold the office of 
mutawlls in respect of either of the two 
sagfs, and raised the plea that the claim, 
even if otherwise well-founded, was barred 
by limitation. A question appears also to 
have been raised as to the validity of the wagfs 
under the Muhammadan Law. This, however, 
has not been investigated for the obviously 
sufficient reason that as both parties lay claim 
to the office of muéwallz, the question of the 
legality of the wegf cannot properly arise. 
The Sabordinate Judge in the Court of first 
instance has overruled the objection of 
the contesting defendants and has held that 
the Nawab of Dacca has no valid title to the 
office of muéwallt under the deed of Feizun- 
nessa while the plaintiff is entitled to hold 
the office as one of the representatives of the 
founders of the two endowments. He has 
further held that as the suit has been com- 
menced within 12 years of the death of 
Faizunnessa in 1897, as alleged by the 
plaintiff, the claim is not barred by limit- 
ation. Inthis view, he has madea decree 
in favour of the plaintiff by which the 
latter is appointed the Chief mutwallt of 
all the disputed properties except one, and 
is authorised to recover possession of the 
wagf properties from the first defendant. 
The first and fifth defendants have now 
appealed to this Court, and on their behalf 
the decision of the Subordinate Judge has 
been assailed substantially on two grounds, 
namely, first, that as regards the wagf 
created by Faizunnessa on the 29th January 
1877 the plaintiff is not entitled to hold 
the office of mufwalld and recover posses- 
sion of the disputed properties, in view of 
the clear directions to the contrary given 
by the founder herself, secondly, that so 
far as the wagf created by Ainuddin Hyder 
on the 22nd April 1864 is concerned, the 
title, ifany, of the plaintiff to hold the 
office of mutwallt has been extinguished, 
by the adverse possession of that office by 
Nawab Ashanulla and Nawab Salimullah 
during more than 28 years from the 29th 
January 1877 to the date of the institu- 


. 


‘question necessarily arises 


tion of the suit. Both these points have been 
controverted on behalf of the plaintiff-res- 
pondent. 

In support of the first ground urged on 
behalf of the appellants, our attention has 
been invited to the deed of wagf, called the 
towliatnuma, executed by Faizunnessa Bibi 
on the 29th January 1877. This deed has 
a two-fold character. It deals with the pro- 
perties dedicated as wagf by Ainuddin Hyder 
on the 22nd April 1864; this aspect of it 
will require consideration when we come to 
deal with the second ground. But it also 
creates a new wagf for the purposes of 
which the founder dedicates her own pro- 
perties. She appointed Nawab Ahsanulla 
as the mufwally in respect of both the 
wagfs and then added the following clause 
with regard to her husband's brother’s 
grandsons, the present plaintiff and the 
second defendant. “Though Mohammad 
Mustafa and Wahidnddin the sons of my 
deceased husband’s brother's son are living, 
they denied the validity of the wagfnama, 
intending to devide the wagf proper- 
ties among themselves as by a right of 
inheritance ; they entered into various 
litigations with me for 7 or 8 years in 
Civil, Criminal and Revenue Courts in which 
they were unsuccessful up to the High 
Court. Besides, they are indebted to the 
amount of seven or eight thousand rupees. 
In effect, they are but irreligious people, 
because although they are not entitled in 
any way, to the wagf properties, they brought 
these suits to gain unlawful possession. 
In these circumstances they ought not, in 
any way, to be made mutwallts’. In a 
later passage in the same dccd, the founder 
repeated her objection to these persons and 
directed that “though Nawab Ashanulla 
might when old appoint a fit and proper 
person as a successor in the office, Mohammad 
Mustafa and Wehiduddin who had committed 
waste were not to be appointed.” It is 
mainfest from these provisions in the tuwltat- 
nama that the founder delibarately directed 
that the present plaintiff was not on any 
account to hold the office of mutwallz of 
the wagf created by her. Under these cir- 
cumstances, even if we assume, that the 
Court has the authority to disregard the 
clearly expressed wishes of the founder, the 
whether the 
plaintiff should be appointed mutwallt of 
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the wagf of 1877. In our opinion, only one 
answer is admissible. The Court will not, 
even if we assume that it has the power 
to do so, disregard the directions of the 
founder except for the mainfest benefit of 
the endowment. The principles applicable 
to cases of this description are well-settled 
and were explained by Lord Justice Turner 
in Inre Tempest (1): One of these principles 
is that the Court in selecting a person for 
the office of trustee will, in the exercise of 
its judicial discretion, have regard to the 
wishes of the author of the trust expressed 
in, or plainly deduced from, the instrument, 
and if he has declared a particular person 
not fit to be appointed a trustee, the Court 
‘will refrain from appointing him. To 
what extent regard is paid to the wishes 
of the founder may be illustrated by the 
following texts translated from two works 
of high authority on Muhammadan jurispru- 
dence. 

i Text I. 


If the founder of the wagf stipulates in 
the deed of wagf that such of his descendants 
as become converted from the sect of Ithhat 
into that of Itizal will be exculded (that 
is, from participation in the benefit of the 
wagf), the wagf is valid and they are ex- 
cluded on their conversion. If, on the other 
hand, the founder is a Mutastlah (that is, 
à follower of the sect of Jitzal) and stipu- 
lates the opposite of the stipulation stated 
above, his stipulation is acted upon (Isaf of 
Turabulusi, A.D. 1516, Cairo Edition, p. 89). 


Text IT, 


- Any condition imposed by the founder of the 
wagf must be respected, because of thedictum 
ef the jurists, “any condition imposed by the 
founder of the wagf is like an express text 
of the Lawgiver,” “that is, with respect 
to the bindingness to act upon it, and 
the implication and the indication, as we 
have described in the Commentary on the 
Kauz; exceph in a few cases, namely (1) 
where the fonnder stipulates that the 
mutwallt cannot be removed by the (adi, 
the Oadt can remove one unfit for the 
office. 

(2) Where he stipulates that the wagf 
property should not be leased for more 
than a year and people are unwilling to 
lease it for a year, or there is advantage 
£ (1)L. R» 1 Oh. App. 485 14 I. T. 686. 


to the poor in giving a longer lease, the 
Oadi (but not the mutwalli) can disregard 
the stipulation. 

. (3) Where it stipulates that the 
Qoran should be recited at his grave, 
the restriction as to the place is void. 

(4) Where he stipulates that the surplus 
of the revenue should be given in charity 
to any one asking for it at such and such 
a place daily, no regard will be had to his 
stipulation. The mutwalli can give it in 
charity to those who ask for it at w 
mosques other than that mosque or to those 
outside that mosque or to those who do not 
ask for it. 

(5) Where he stipulates that the bene- 
ficiaries should daily get a fixed quantity 
of bread and meat: the mutwailt can pay 
them the price (of that quantity of bread 
and meat) ' 

(6) Where the founder has fixed an amount 
for the salary of the Imam, the Cadi 
can increase it when it is insufficient. 

(7) Where the wagf has prohibited 
Isttddal, 4 e., exchange of wagf property for 
another property, the Qadi can have re- 
course to Istzddal when it is more beneficial ; 
Al Ashbah wal Nazair (Analogies and Pre- 
cedents) by the celebrated Egyptian Jurist 
Ibn Nujaym author of Bhor-al-raig A. D. 
1562. This passage is referred to in the 
Dural Mukatear, Constantinople Edition, Vol. 
TI page 601 and is quoted in extenso by the 


Raddul Mahtar, Constantinople Edition, Vol. 


ITI, page 601). 
Tested in the light of the principle re- 


‘cognised in these texts, it is clear that the 


plaintif cannot succeed. In the case before 
us, there is no possible room for doubt as to 
the wishes of the founder in this respect. 
We must, therefore, uphold the contention 
of the appellant sthat the plaintiff-respond- 
ent ought not to be appointed to hold the 
office of mufwallt of the wagf created by 
Faizonnessa Bibi in 1877. The first ground 


“taken on behalf of the appellants must con- 


sequently prevail. 

In support of the second ground taken 
on behalf of the appellants our attention 
has been invited to the course of dealing 
of the wagf created by Ainuddin Hyder in 


“1864. The wagfnama shows that the founder 


appointed himself the first mutwalli 


‘and also gave directions forthe appointment 
‘of his successors. 


The three passages 
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which bear upon this point are as follows :— 

“(a) “So long as I am living, I my- 
self shall be mutwalli of the same 
and I appoint Moulvi Nasiruddin 
Hyder my brother’s son as the 
principal mutwalli and Munshi 
Abmadullah and Moulvi Buxali 
as the natb mutwall’s to act after 
me.” 

(b) “The said mutwalli (that is Nasir- 
uddin Hyder) in his old age shall 
be at liberty to appoint, according 
to his own choice, any of his own 
children or any of the children 
of his brother, or any person 
whom he considers competent 
and capable to discharge the mut- 
wallt’s duties, as mutwalls in his 
own place.” 

(c) “I shall remain the mudtwalli, 
and also the possession and enjoy- 
ment of the endowed properties 
as wagf properties, shall rest with 
me, and after that with my wife 
Musammat Faizunnessa Bibi and 
under her orders with the princi- 
pal mutwalls aforesaid and the 
naib mutwallis abovenamed.” 

The actual contingency, however, which 
happened was not anticipated and provided 
for by the founder. His nephew Nasirnd- 
din Hyder whom he had. nominated as his 
successor in the office of mutwalls died in 
1865. Clauses (a) and (b) set ont alone, 
therefore, never came into operation and 
although Ainuddin lived for three years 
lénger, he did not in this respect alter 
or supplement the terms of the original 
wagfnama. The consequence was that upon 
his death in 1468, his widow Faizonnessa 
obtained certificate, and undertook the 
performance of the duties of mutwalli of 
the wagf created by her husband. She con- 
tinued to do so up to the 29th January 

“1877 when .she executed the towliatnama 
to which reference has previously been made. 
In so far as this deed purports to create a 
new wagf of her personal properties, we have 
already considered its effect. We have 


now to examine its legal consequences in . 


so far as it modifies the terms of the wagf- 
nama of 1864 by Ainuddin Hyder. We 
are not concerned in this litigation with 
the validity of the modifications sought to 
be introduced by Faizunnessa in the mode 


of administration of her husband’s wagf, We 
are concerned solely with the effect of her 
surrender of the office of mutwail:, of the 
appointment by her of Nawab Ahsanulla as 
her successor in that office and of the 
directions given by her for the appoint- 
ment of the sucessor of the Nawab himself. 
In the introductory portion of the deed, 
she recites that the death of Nasiruddin in 
the life-time of her husband had rendered 
inoperative his proposed appointment as 
mutwalli, that her husband, to the time 
of his death, acted as mutwallz, and that 
since his death, she herself had discharged 
the duties of that office. She then. pro- 
ceeded to appoint voluntarily Nawab Ahsan- 
ullah as the mutwalhi 
the appointments of the naib-mutwallre, 
The deed contemplated that the Nawab 
should take immediate possession of the 
office and of the properties sppertaining 
thereto. We now know from ‘Hxhibit 8 
that the Nawab did so and got himself 
registered as the mutwalls on the 14th April 
1877. Paragraph 23 of the deed finally 
provided that when the Nawab reached old 
age, he would be entitled of his own-choice 
to appoint a suitable person as mutwall:, bat 
that Muhammad Mustafa and Wahiduddin 
were not to be appointed on any account. 
The deed further provided that in the 
event of failure on the part of Nawab 
Ahsanulla to appoint his successor, the person 
who would take his place (in the family) 
would become as the mutwalli of the wagf 
properties. The Nawab, as we have already 
stated, entered upon the execution of the 
duties of his office as a: muéwalli, and ad- 
ministered the wagf properties from 1877 
to the time of his death on the 16th De- 
cember 1901. During this period, he suc- 
cessfully resisted the suit brought by Wahid- 
uddin in 1880for recovery of possession of the 
wagf properties. That suit was dismissed 
by the Subordinate Judge whose judgment 
was confirmed on appeal by the District 
Judge and ultimately by this Court in 1883. 
Upon the death cf Nawab -Ahsanolla in 
1901, his son Nawab Salimullah took pos- 
session of the wagf properties as muiwalld 
and the plaintiff now seeks to eject him 
on the ground that heis a trespasser and 
has no right to hold the office as against 
the plaintiff, who, as a member of the family 
of the founder has, a prior claim to the ` 


and also to confirm ` 
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office. The substantial question in contro- 
versy is whether the title of the plaintiff 
to the office, if any, has not been extinguish- 
ed by limitation. 

We may assume for the purposes of the 
present discussion that although Faizunnessa 
was not expressly appointed as mutwalli, the 


wagfnamu of 1864 clearly intended to give © 


her the same right of superintendence 
after the death of her husband as the latter 
had retained during his life-time. We 
assume, therefore, that Faizannessa lawfully 
took possession of the wagf properties as 
mutwalli after the death of her husband 
in 1868. There is nothing in the deed of 
endowment, however, which could authorise 
-her to appoint a successor or to vacate the 
office in favour of another person of her choice. 
What, then, was the effect of her fowltatna- 
ma of the 29th January 1877? An ex- 
amination of the following texts, translated 
from works of recognised authority on 
Muhammadan Law, tend to show that her 
act in both these respects was entirely un- 
authorised, sanctioned neither by Muham- 
madan Law nor by the terms of the original 
endowment. 
Text IIT. 

A man in good health made wagf for 
the benefit of a particular mosque having a 
mutwalls, The mutwalli died after this and 
the- people who frequented the mosque 
assembled and appointed a man as mutwally 
with the sanction of the (adi. This mutwallt 
applied himself to the repairs of the mosque 
out of the income of the wagf of the mosque. 
The jurists differ as to such an appointment 
of a mutwalli: the most correct view is that 
such appointment is not valid. The power 
of making the appointment of a mutwall¢ 
belongs to the (adi (Fatawat Qadi Khan 
A. D. 1196), Calcutta Edition 1835 Volume 
TV page 216. 

Text IY. 

If the mutwalh of a wagf suffering from 
illness, which culminatés in death, (maraz-ul- 
mowt, mortal-illness ?) delegates the affairs 
of the wagf to another person it is valid, 
because the mutwallt is in the position of 
an executor (wasi) and the executor has 
the power of appointing another as his execu- 
tor (Fatwat Qadi Khan Volume IV page 219.) 
; . Text V. 

If the appropriator dies without appointing 
a mutiwcall, the Cadi should appoint the 


mutwalli, But he should not appoint n 
stranger so long as a fit and proper person 
can be found from amongst the members 
of the founder’s family, either ‘because the 
latter would be more attached (to the wagjf). 
or because the intention of the founder 
might have been that the wagf shonld be 
associated with him. Jfno one from amongst 
the founder's family could be found, (the 
Qadi should appoint) a stranger who is a 
fit and proper person for the past. If after 
the appointment of the stranger, someone 
from amongst the descendants of the appro- 
priator is found to be qualified for the 
appointment, the mutwalitship should revert 
to him just as in the case of succession 
(Isaf by Tarabulusi, A. D. 1516, Cairo 
Edition page 42). 
Text VI. 

If the mutwalls dies and the appropriator 
survives him, the power of appointing an- 
other muiwalls belongs to him and not to 
the Cadi. But if the appropriator does 
not survive him, then the executor (wasi) 
of the founder shall have preference over 
the Cadi. But if the founder has not left 
any executor, then the power belongs to 
the Oadi. Thus it is laid down in the 
Fatawa Sugrah. In the Ast (Imam Muham- 
mad) it is laid down that the Hakim should 
not appoint a stranger as mutwalli so long as 
there could be found amongst the members of 
the appropristor’s family any person fit for 
the same. If no one qualified could be 
found amongst them, and a stranger is 
appointed mutwallt, and then afterwards 
some one amongst them is found to be 
qualified, the mutwulliship shall revert from 
him (the stranger) to the member of the 
founder's family, Thus it is laid down in 
the Wajis (Fatawa Alamgir, Calcutta, Edition, 
Volume II, page 507). 

Text VII. 

It is laid down in Kunyah: If the mut- 
walli appointed by the founder says “ I 
resign my mutwalliship ” (literally I dismiss 
myself), this declaration has no effect, (and 
he continues as mutwalli) unless the declara- 
tion is made inthe presence of the founder 
or the (adi who would thereupon remove 
him (Fatawa Mohdtyah, a collection of decisions 
by the Grand Mufti of Egypt, Sheikh-ul- 
Islam Mohammad Ali Abbasi A. D. 1883. 
Volume II, page 575). 

The view taken in these texts is sub- 
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stantially reproduced by modern text writers., 


Baillie in his Digest of Muhammadan Law, 
Volume I, Ist Edition, p. 594; 2nd Edition 
page 604, observes that while a Superinten- 


dent may at death commit his office to another: 


in the same way as an executor may com- 
mit his to another, a Superintendent, while 


alive and in good health, cannot lawfully. 


appoint another to act for him, unless the 
appointment of himself were in the nature 
of a general trust. Amir Ali in his Mu- 
hammadan Law, Volume I, page 355, observes 
that should a muiwalli in his life-time and 
in health appoint another in his place, the ap- 
pointment will not be lawfull and valid unless 
the mutwalls has obtained the towliat with 
that condition in a general manner. He 
then quotes a passage from the Raddul 
Mukhtar, Volume III, page 337 to explain 
the meaning of tho term “general”. The 
term signifies that the mutwalli at the time 
of his appointmeut as such shonld receive 
the power of transferring the trust to another 
and substituing that other in his own place. 
Ib is worthy of note that the prohibition 
against the transfer of the trust applies to 
the appointment of a permanent and sub- 
stantive successor who occupies the position 
and exercises the`full powers of the mutwalls, 
in fact succeeds him in the office and not 
merely acts as his temporary substitute in 
his place. In other words, the,renunciation 
by a muéwallt of his office is-entirely dis- 
tinct from his determination to act by a 
deputy. To the same effect is the statement by 
Sir Rowland Wilson in his Anglo-Muhammadan 
Law (third Edition, sections 328 and 329). 
Tested in the light of these principles, 
what is the position of the parties in the 
case before us? Faizunnessa was in no sense 
a general trustee, she had no authority, ex- 
press or implied, to modify in any way 
the terms of the trust-deed, nor had she 
authority to renounce the office and appoint 
a successor. In 1877, however, she professed 
to act in this manner. She gave up the 
office of mutwalli and appointed Nawab 
Ashanulla as her successor. The plaintiff, 
who as one of the representatives of the 
founder, was entitled to claim the office of 
mutwallt, was alive at the time, and 
according to his deposition in the present 
case, was then about 25 years old. He had 
full knowledge of the circumstance that 
Faizunnessa had renounced the office of 


mutwalli andthat Nawab Ahsanulla had taken 
possession of the office and of the properties 
appertaining thereto. He was in fact ade- 
fendant in the suit commenced by his cousin 
Wahidnuddin in 1880 against Faizunnessa 
and Nawab Ahsanulla for appointment as 
mutwalli and for recovery of the wagf pro- 
perties. He deposed in favour of the 
then plaintiff and sided with him in that 
litigation which terminated against his 
cousin in 1883. It was obviously open to 
him to asset his claim to the office of 
mutwalld at that time, and he deliberately 
abstained with full knowledge of all the 
circumstances. His title to the office, there- 
fore, if any, became barred by limitation 
under art. 120 of the second schedule of 
the Limitation Act. In support of this 
view, it is sufficient to refer to the deci- 
sion of their Lordships of the Judicial 
Committee in Balwant Rao v. Purn Mal 
(2). The same view was taken in the 
cases of Jagan Nath Das v. Birbhadra Das 
(8) and Kidambi v. Ragavachariar Tiru Malai 
Asari Nallur Ragavachariar (4). It is in- 
disputable that a claim to office and to- 
property appurtenant thereto may be barred 
by limitation. If the office is not heredi- 
tary, art. 120 is applicable as indicated 
in the cases just mentioned. If, on the 
other hand, the office is, hereditary, art. 124 
governs the matter Nilokandan v. Padma 
nabha (5), Alagiri Sami Natckar v. Sundares- 
wara Ayar (6), Gnana Sambanda Pandara 
Sannadht v. Velu Pandaran (7), Ramanathan 
Chetty v. Murugappa Chetty (8), affirmed on 
appeal to the Judicial Committee Ramanathan 
Chetty v. Murugappa Ohetty (9) and Iilabuti 
Misratn v. Bishun Ohoby (10). It is lear, there- 
fore, that the claim of the plaintiff to the office 
of mutwalli became barred by limitation 
upon the expiry of 6 years from the date 
of the towhatnama of Faizunnessa dated 
the 29th January 1877. Even if art. 124 
or art. 144 were held applicable, the title 
must be taken to have been extinguished 
by limitation in 1889. 

(2) 10 A, 9058.4. L 

8) 19 0. 776. 

5) 14 M. 153. 

6) 21 M. 278, 

PE . 271, 

8) 27 E 192. 

9) 29 M. 288 at p. 288 ; 10 0. W.N. 826 ; 8 Bom. 


L. R. 498 ; 16 M. L. J.-265 ; 4 O.L.J. 189; 3 A, L. 7073 
83 I. A. 189. 


(4) 26 M. 118. 
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It was suggested, however, that it was 
competent to Faizunnessa to make any 
arrangement for the administration of the 
wagf property to continue during her life- 
time, and that consequently time ought not 
to run against the plaintiff till her death. 
This argument is, in our opinion, unsound, 
for the authorities to which we have 
referréd, establish beyond dispute that it 
was not competent to her to resign the 
office of mutwallt and vest it in a stranger 
of her choice without the intervention of 
the Cadi or of a Judicial officer of his 
status. Buteven if the argument is conceded 
to be sound, it is of no avail to the plain- 
tiff, because, in our opinion, the evidence 
makes it clear ‘that Faizunnessa died on 
the 8rd June 1886, as alleged by the 
defendant and not on the 28th June 1897, as 
alleged by the plaintiff. The Subordinate 
Judge has failed to appreciate the evidence 
on the point and has disposed of the matter 
in a somewhat summary manner. The 
evidence adduced on the side of the plain- 
tiff is untrustworthy and the -witnesses 
brought forward by him are men of no 
position and „with no special means of 
~ knowledge. The plaintiff relies upon an 
entry in an almanac which he does not 
produce. He admits that he had attempted 
to prove the age of his cousin from an 
entry in an almanacin the previous litiga- 
tion and was disbelived. Abdus Sobhan, who 
deposes in favour of the plaintiff, does not 
speak from personal knowledge. <Arabdi 
Sarkar makes contradictory statements, 
and his assertion in cross-examination that 
Faizannessa died 10 or 12 years after the 
death of her husband wholly contradicts 
the story of the plaintiff. Abdul Baset, who 
supports the plaintiff as to the time of 
death, contradicts him as to the presence 
of respectable people at the burial not one 
of whom has been called to depose on the 
side of the plaintiff. Against this, we have a 
considerable body of oral evidence on the 
side of the defendant in support of his al- 
legations. Kutubuddin, a relation of Faizun- 
nessa, an old man of considerable respect- 
ability, is positive that she died in 1886. 
He is supported by Mohammad Ali through 
whom the burial expenses were psid by 
Abmadullah, the naib mutwallt of the 
wagf and also by Zamiruddin a beneficiary 
under Lhe fowliainama. No serious attempt 


was made to cross-examine these witnesses. 
We are not unmindful that Nizamuddin 
and Abdul Majid make statements which 
go to support the allegation of the plain- 
tiff but their testimony is out balanced by 
the entry in Ex. J. the Account-book 
of Nawab Ashanullah in which an entry 
on the 3rd June 1886 was made for the 
funeral expenses of Faizunnessa, The book 
has been proved by Tarini Charan Das Gupta 
the Chief Accountant of the Nawab. It is 
produced from proper custody and an exami- 
nation of its contents shows that it was kept 
in due course of business. We feel no doubt as 
to its genuineness and it is not: disputed that 
the entry in this book completely negatives 
the case of the plaintiff. Upon the whole 
evidence, then, the conclusion is irresistible 
that Faizunnessa died on the 3rd June 
1886 and not on the 28th June 1897. As 
Nawab Ashanulla died onthe 16th Decdm- 
ber 1901 it is obvious that the title of 
the plaintiff is barred by limitation, whether 
the 6 years or the 12 years rule be applied 
with effect from the 8rd June 1886. 

It was faintly suggested asa last resource 
that time ought to run against the plaintiff 
from the,16th December 1901, when upon the 
death of NawabAshanullah, Nawab Salimullah 
came into possession of the office. Ib was con- 
tended that there is no privity between Nawab 
Salimullah and Nawab Ashanullah in so far 
as the office of mutwally is concerned and 
it was further suggested that Nawab Ashan- 
ullah might be deemed to have been pro- 
perly appointed mutwallt, This position, 
however, is obviously untenable. The office 
was held by Nawab Ashanullah adversely 
to every other possible claimant, admitted- 
ly for over 6 years, and as wo have seen, for 
over 12 years. Nawab Salimullah has now 
cone into occupation not as a trespasser 
but under paragraph 23 of the towliatnama 
of Faizunnessa executed on the 29th Janu- 
ary 1877. The plaintiff has taken no steps 
to challenge that deed till the 27th Feb- 
ruary 1905, when he commenced the present 
litigation. His claim to hold the office 
and to recover the properties appertaining 
thereto is clearly barred by limitation and 
cannot be successfully enforced. The second 
ground which relates to the wagf of Ain- 
uddin Hyder must consequently succeed. 

We desire to add that we express no 
opinion as to the administration of the 
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wagf properties by the first defendant as 
mutwalli, Allegations have been made of 
an adverse character but ofa more or less 
vague description. If any relief is sought 
by the beneficiaries on the ground of mal- 
administration it can be obtained only in 
an appropriate proceeding specially framed 
for the purpose. The only question which 
js determined inthe present litigation is 
that the plaintiff is not entitled as a matter 
of right to claim the office of mutwalle 
and to eject the defendant as a trespasser. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Subordi- 
nate Judge discharged andthe suit dismiss- 
ed with costs throughout, payable by the 
plaintiff to the first and fifth contending de- 
fendants. 

Appeal allowed. 





. (Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 7 
RRGULAR Civiu Arrear No. 283 or 1907. 
August 9, 1909. 

Present :—Mr. Justico Mookerjee and 
Mr. Justice Vincent. ; is 
NITAI CHAND SAHA BANIKYA 
AND ANOTHER—OBJECTORS—APPELLANTS 
` versus 
NAGANT DASYA AND ANOTHER— 


PETITIONERS — RESPONDENTS. 
Suévesswn Act (X of 1865), 8. 50, cf. (8)—Wull— 
Erecution—Presum plion—Testator's signature. 
If upon the face of 8 will to which there is 


no memorandum of attestation, there be signature’ 


of the testator at the foot or ond thereof and 
the subscription of two witnesses, in the absence 
or death of the witnesses, the prima-fucie pre- 
sumption is that the testator signed in the joint 
presence of the witnesses and that they subscribed 
in his preseuce. 

Burgoyne v. Showler, 1 Robertson 5; 3 Notes of 
Cases 201, followed. 

Lloyd v. Roberts, 12 Moore P O. Oases at p 166 ; 
Wright v. Sanderson, L.R 9 P.D 140; SidbvSundare 
Debt y Hemangıni Debs, 4 C. W N. 204, referred to. 

Where the witnesses were all present in the ag- 
sembly and the testator signed in their presence, 
and the circumstances show that the witnesses 
must have put their signatures in that assembly, 
the presumption arises that the will was duly 
executed. 

Appeal from the decree of the 


Judge of Dacca, dated April 8, 1909. 


District 


Dr. Priya Nath Jen and BabuSarat Ohandra- 


Basak, for the Appellants. 
Babu Yarakishore Ohowdhury and Brojo 
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Lal Ohakravarti, for the Respondents. 
Judgment.—This appeal is directed 
against a decree of the Subordinate Judge 
of Dacca by which he has granted to the 
respondent Letters of Administration with 
a copy annexed of the will-alleged to have 
been executed and registered so far back as 
the 29th May 1873 by a lady named Tulsi 
Money. The evidence indicates that she died 
in 1874, but no application for Letters of 
Administration was made till the 13th 
September 1906. Tulsi Money had three 
sons, Kukuri, Rabi Das and Dwarka Nath. 
Dwarka Nath was apparently dead at the 
time of the execution of the will. Kukuri 
has subsequently died leaving a widow 
Nagani Dassya one ofthe: petitioners. Rabi 
Das married thrice. By his first wife 
Kamini he had a daughter Brajeswari the. 
second petitioner. His third wife was 
Binodini who is one of the objectors, Dwarka 
Nath had two sons Sonatan and Narayan. 
Peari Money, the widow of Sonaton is the 
second objector. The proceedings have beer 
contested .substantially by the purchasers 
from persons" who would take the estate 
upon an intestacy. The learned District 
Judge has found that the evidence although ` 
not very full establishes the genuineness 
of the will and this view has been assailed 
before us by the ‘learned Vakil for the 
appellant on three grounds, namely, first; 
that as the loss of the original will has 
not been proved, secondary evidence ought 
not to have been received; secondly, that 
as the original is not forthcoming, the 
presumption arises that it was destroyed 
a view to revoke the will; and 
thirdly, that the evidence is not sufficient 
to show that the requirements of clause 3 
section 50 of the Indian Succession Act have 
been complied with. i 
So far as the first of these contentions is 
concerned, it appears that in the Court below: 
an affidavit was filed on behalf of Nagani 
Dossya before the appellants were treated by 
the District Judge as necessary parties to 
the proceedings. In this affidavit it was 
stated that the will wag in existence after 
the death of the testatrix, that it was in 
the custody of Nagani Dossva, that sub- 
sequently it was completely destroyed by: 
white ants, and that, therefore, a certified. 
copy had been produced. After the appel 
lants were allowed an opportunity to contest: 
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the proceedings, no objection was taken on 
their behalf to the use of this affidavit 
nor was any suggestion made that Nagani 
Dossya should be examined either in Court 
or on Commission. We must take it, there- 
fore, that this affidavit is part of the record 
and reliance may rightly be placed upon it. 
It is also clear from the proceedings in 
the Court below that no objection was 
taken on behalf of the appellants to the 
reception of secondary evidence of the con- 
tents of the will. The first objection, there- 
fore, cannot be sustained. 

So far as the second ground is concerned, 
jt is clear from the affidavit of Nagani 
Dossya that the will was in existence after 
the death of the testatrix. In this view 
of the matter no question of revocation 
by destruction arises. But it may be pointed 
out that even if this evidence was not 
forthcoming, the objection could not be 
sustained in view of the decision of this 
Court in the case of Anwar Hussein v. Secre- 
tary for State (1). The second objection, there- 
fore, fails. 

The third ground, which is” 
stantial ground in the appeal, 
question not quite free from 
Krishna Prosad Shaha who is the only sur- 
viving witness to the will was examined 
in the Court below. He is an old man of 
72, and had evidently not a very clear 
recollection of events which had taken place 
more than 32 years before. It is also fairly 
clear that his examination was not conducted 
with the care necessary in these cases, 
questions which might and should have been 
put to him were not apparently put, and 
in this matter we must observe that the 
learned District Judge was not quite as 
cautious as he might have been. Krishna 
Prosad, however, deposed that the will was 
executed in the presence of himself and of 
allin the assembly, and that the testatrix 
touched the pen of Kali Charan Chakravarty, 
the writer who thén signed her name. In 
his examination-in-chief he stated that he 
could not remember who were presentin the 
assembly, but in his cross-examination he 
added that Gopi Mohan, Kali Charan and 
he himself were present at the execution. 
The names of these person appear on the 
face of the instrament as those of attesting 
witnesses. He was not asked whether the wit- 

(1) 81 0. 885. 
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nesses signed inthe presence.of the testatrix, 
and, therefore, there is somo forco in the 
contention of the appellant that the cevi- 
dence does not explicitly bring out facts 
sufficient to establish directly complianco 
with the requirements of section 50, sub- 
section (3) of the Indian Succession Act. 
At the same time the evidence taken as 
a whole does, in our opinion, indicate that 
the will was duly executod. The witnesses 
were all present in the assembly. The 
testatrix signed in their presence and so 
far as we can gather the witnesses must 
have put their signatures in that assembly. 
Under these circumstances, we think that 
this is a case in which the presumption 
arises, in the absence of evidence to the 
contrary. that the will was duly executed 
and attested, This presumption was applied 
in the cases of Lloyd v. Roberts (2) and 
Wright v. Sanderson (8). It was contended, 
however, by the learned Vakil for the appel- 
lant that this presumption was for more 
than one reason inapplicable in this 
country. 

It was suggested in the first place that 
the presnmption is applied in England be- 
cause ordinarily there is in English wills 
an attestation clause. Itis clear, however, 
that in England the presumption has been 
applied in cases in which there is no attesta- 
tion clause. It is sufficient to refer to the 
case of Burgoyne v. Showler (4), where ib was 
pointed ont that if upon the face of a will 
to which there is no memorandum of attesta- 
tion there be signature of tbe testator at the 
foot or end thereof and the subscription 
of two witnesses, in the absence or death 
of the witnesses. the prima facie presump- 
tion is that the testator signed in the joint 
presence of the witnesses and that they 
subscribed in his presence. It was ruled 
in the same case that if the subscribing 
witnesses did not remember the facts atten- 
dant upon the execution of the will, the 
same presumption was applicable but that 
if the subscribing witnesses deposed against 
compliance with the requisites of the statute, 
the will could not be pronounced for, unless 
their evidence was rebutted by showing that 
the witnesses could not be credited or that 
upon the statement of facts, their memories 

(2) 12 Moors P. O, cases at p. 165. 


A L. R. 9 Pr. D. 149. 
4) 1 Robertson b: 3 Notes of Oases 201, 
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were defective. 

Tt waa suggested in the second place that 
the presumption ought not to be applied in this 
country in view of the statutory provisions 
contained in section 50 sub-section (3) of the 
Indian Succession Act. In answer to this 
argument it is sufficient to refer to the deci- 
sion of this Court in the case of Sibo 
Sundari Debt v. Hemangint Debi (5), in 
which the presumption was applied and re- 
liance was placed upon the decision in Wright 
v. Sanderson (3). Iu.fact the application 
of the presumption does not supersede the 
statute. All that the Court does is to presume 
from the circumstances of the case, com- 
pliance with the provisions of the statute. 
‘We must, therefore, hold that in the case be- 
fore us the presumption is applicable. 

Tt was further argued that the evidence 
as tothe testamentary capacity of the testatrix 
was unsatisfactory and that as the burden 
‘was upon the petitioner to prove that the 
will was duly executed, aslaid down by this 
Court in the case of Ameer Ohand v. Mohanund 
Bibi (6), itmust be taken that the burden has 
not been discharged. Reliance was placed in 
this connection upon theendorsement made by 
the Sub-Registrar in which he stated that the 
testatrix was seriously ill. But in the same 
endorsement, the Sub-Registrar stated that 
he found her in her senses. It must, further, 
be remembered that the testatrix was alive for 
about a year after the will had been executed. 
We must take it, therefore, that although 
the evidence is somewhat meagre, it is 
sufficient to establish the genuineness of the 
will. The view taken by the District Judge 
must, therefore, be upheld. ` 

As regards the costs, it is quite clear 
that the appellants were justified in con- 
testing the proceedings. Their costs, there- 
fore, inthe lower Court as well as in this 
Court, must come out of the estate. Subject to 
‘this variation the order of the Court below will 
“be affirmed and this appeal dismissed with 
costs. We assess the hearing fee in this Court 
at two gold mohurs. 

Appeal dismissed. 


(5) 4C. W. N. 204. 
(6) 6 O. L. J. 468. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Seconp Crvit APPEAL No. 1065 or 1906. 
July 27, 1909. 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
SANKARAN SUBBAN PATTER AND 
OTHERS— APPELLANTS 
4 versus 
MANGALASHERL KUNHU MOIDU 

MUSALIAR AND ANOTHER-—RE8PONDENTS, 
| Negotiable Insts uments Act (XXVI of 1881), s. 16— 
Endorsement on a pro-note—Holder im due courre— 
Right of sust—Endorsement before pro-mute became due, 
presumption as to. 

Ina suit by the assignee of a promiasory-note, which 
contamed the following endorsement by the assignor, 
“I have this day received in cash from you, Manga- 
lasheri Kunhu Mordu Musaliar. . .Rs. 1,169, made up of 
Bs. 1,000 being principal due under this note and 
Rs 169 interest calculated up to date, and assigned to 
you this note with power to recover the amount due 
under it by showing the same.” ` 

Heid, that the said endorsement was an endorse- 
ment in full within the meaning of section 16 of the 
Nogotaable Instruments Act, and the plaintiff thereby 
became a holder in due course and was entitled to sue 
on the note > 

C.E P No 603 of 1906 (unreported), relied upon. 

Where there is nothing to show that the pro-note 
was ever due before endorsement, the presumption is 
that the assignment took place before the pro-note 
became payable 

Commundun Mohideen Saib v. Gree Meerah Saib, 7 
M. H. O R 271 and Van Ingen v. Dhuma Lal Lallah, 
5 M. 108, referred to. 

‘Second appeal against the decree of the 
Subordinate Judge of Palghat in A. 5. 
No. 194 of 1906, presented against the decree 
of the District Munsif of Chowghat in O, S. 
No. 676 of 1904. ` 

Judgment.—On the 18th December 
1901, the 1st defendant executed the promis- 
sory-note, Ex. A, promising to pay on demand 
to the 3rd defendant or order Rs. 1,000 with 
interest. On the 12th September 1904, the 
following entry signed by the 3rd defendant 
was made upon the note :—“I have this day 
received in cash from you Mangalasheri 
_Kunhn Moidu Musaliar. Rs. 1,169, made up 
of Rs. 1,000 being principal due under this 
note and of Rs. 169 interest accumulated up 
to date, and assigned to you this note with 
power to recover the amount due under it 
by showing the same.” The assignee is. the 
Plaintiff who sued on the note. The defence 
-was that the suit is not maintainable by 
reason of the agreement contained in the 
separate document Ex. I executed on the same 
date as Ex, A by the 3rd defendant in favour 
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of the lst defendant. The Subordinate 
Judge held that the plaintiff was a holder in 
due course, and that even apart from his 
position as holder in due course he was 
entitled to recover. The only question which 
we need consider is, whether the plaintiff is a 
holder in due course, That the plaintiff paid 
consideration for the transfer is found by the 
Subordinate Judge ; that the plaintiff had any 
notice of the agreement contained in Ex. I 
was not alleged by the defendants in their 
written statement, and no issue was raised on 
this subject. It is contended, however, that 
there is no endorsement on the note, so that 
the plaintiff is not an endorsee of the note, 
and that even ifthe entry onthe note is 
construed to ba an endorsement, the endorse- 
ment was not made before the amount 
mentioned in the note became payable, the 
note being payable on demand. We think 
that the endorsement on the note which has 
been set out above is an endorsement in full 
within the meaning of section 16 of the 
Negotiable Instruments Act. Under that 
‘section if the endorser in addition to signing 
his name adds a direction to pay the amount 
to a specified person, the endorsement is said 
to be fall. The section does not lay down 
that any specific form of words is to be 
used. It is sufficient if the words used can 
be properly construed as @ direction ‘of 
the nature mentioned, and' we think that the 
words used in the present case can be so 
construed. A similar view was taken in 
©. R. P. No. 603 of 1906. The plaintiff is, 
therefore, an endorsee of the note. As to 
the remaining contention it is not alleged 
‘that there was any demand for payment 
_prior to the endorsement or that there is 
any other circumstance to show that the 
_pro-note was ever due when endorsed to the 
plaintiff. This being so, we think that 
.the endoraement to the plaintiff was made 
before the amount of the pro-note became 
payable. Vide Oommundun Mordeen Satb v. 
_ Ores Meera Saib (1), where the English cases 
on the subject are referred to and Van Ingen 
v. Dhunna Lal Lallah (2). The plaintiff thus 
possesses all the characteristics of a holder in 
due course as defined in section 9 of tho 
Negotiable Instruments Act, anu his suit 
cannot be resisted. The appeal fails and is 
dismissed with costs. 


Appeal dismissed. 


(1) 7 M. H. C. R, 271, (2) 6 M, 108. 
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(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT, 
ISETTERS Patent Apprat No. 37 or 1909. 
August 6, 1909. 

Present:—Sir Lawrence Jenkins, Kr., 

C. J. and Mr. Justice Caspersz. 
CHAIRMAN or SANTIPUR MUNICI- 
PALITY— Darenpant—APPELLANT 
versus 
BEPIN BEHARY SEN—P arntirr— 
RESPONDENT. 

Civil Procedure Code (\ct XIV of 1882), 3. 586— 
Second Appeal—Suit of the nalure cognizable tn Small 
Cause Cousts—Proitncial Small Cause Courts Act (IX 
of 1887), ach. II, cl. 85 (j)—-Illegal distress— Payment 
under pressure of isoue of distress wariant. 

Where certain new rates were imposed upon the 
plaintiff by a Municipality, and the plaintiff at first 
refused to pay on the ground that they were illegally 
imposed, but, under pressure of the issue of a distress 
warrant, did eventually pay and bring a sub for the 
recovery of the amount levied and damages : 

Held, that as there was no distress, the smt was not 
ono in tort, but for money had and received and wag 
cognizable by the Small Cause Court; thatthe mero 
fact that payment was made under pressure of tho 
issue of a distress warrant did not bring the caso 
within article 35, clause (J) of schedule II of the 
Provincial Small Cause Courts Act; and that as tho 
‘claim was below Rs. 500, no second appeal lay under 
section 586, Civil Procedure Code, 1882. 

Appeal from the judgment of Mr. Justice 
Carnduff, dated February 15,1909, and report- 
ced at (1909) 1 Ind. Cas. 388. 

Babu Sarat Chandra Khan, for the Appel- 
lant. 

Babus Mohendra Nath Roy and Krishna 
Prosad Surbadhikari, for the Respondent. 

Judgment.—wWe are unable to uphold 
the judgment of Mr. Justice Carnduff not 
because we consider it is erroneous on the 
merits—that isa matter on which we have not 
entered—but on the ground that this is a 
case coming within section 586 of the Civil 
Procedure Code. The mere fact that payment 
was made under pressure of the issue of a 
distress warrant does not bring the case within 
‘article 35 clause (j) of the second schedule 
to the Provincial Small Cause Courts Act, for 
that has regard to a suit for compensation 


for illegal, improper or excessive distress 


or attachment. But if is not shown that 
there was any distress here, so that the 
suit is not one in tort but for money had 
and received. For this a suit will lie in 
the Small Cause Court. Therefore, the caso 
comes within section 586 of the Civil Proce- 
dure Code. 

We must, therefore, allow the appeal from 
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Mr. Justice Carnduff and dismiss the appeal 
from the lower appellate Court with costs. 
Appeal allowed, . 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 

- MISCELLANEOUS Civit Appgat No. 280 or 
1¢09 AND Crviz Rore No. 2431 or 1909. 
August 18, 1909. 

Present :—Mr. Justice Chitty and Mr. Justice 
Richardson. 

Srimaii MATHURIA DUBI—Devenpant 
No. 1—APPELLANT 

š versus 
SHIB DYAL SINGH HAZARI—PLAINTIFE 
— RESPONDENT. 

Appeal—Recewver— Order that seceiver should le ap- 
pernted—Nat appealadle- 

An order that a Receiver should be appointed, which 
is not an order appointing a Receiver, isnot appealable. 

Buajan Kooer v Ram Chuin Lali Mahata,7 C. 
719 . 9 C. L. R. 208, followed. 

Appeal from the order of the first Sub- 
Judge of Chittagong, dated June 17, 1909. 

Mr. O. O. Ghose, Counsel and Babu Mohini 
Mohun Chuckerbutiy, for the Appellant. 

Mr. Chakravarit, Counsel and Babu Dhirendra 
Lal Kastagiri, for the Respondent. 

Judgment.—A preliminary objection 
-arises with regard to thir appeal that no 
appeal lies against the order of the Sub- 
-ordinate Judge dated the 17th June 1909, 
which is only an order that a Receiver 
should be appointed and not an order ap- 
pointing a Receiver. We have referred the 
learned Counsel for the appellant to the case 
of Birojan Kooer v. Ram Churan Lall Mahata 
(1), m which an opinion was expressed by a 
Bench of this Conrt that in such a case 
no appoal lies. The learned Oounsel for the 
appellant, therefore, asks our leave to be 
allowed to withdraw this appeal and his 
request is not opposed by the learned Counsel 
for the respondent provided his costs are 
paid. 
‘ We, accordingly, order that the appeal is 
-allowed to be withdrawn. The appellant 
must pay the respondent, costs of the appeal. 
We fix the hearing fee at 15 gold mohurs. 

Ruut No. 2481 or 1909. 

This rule which was issued on the 24th 
June 1909 will, under the circumstances, 
also be discharged. We make no order 
as to costs. 


Let the record be sent back without delay. 
(1) 7.6. 719; 9 C.-L. B. 208, 
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JOTINDRA NATH AOHARJAB 'V, MOHARSHEY. 
(Not reported yet elsewhere ) 
CALCUTTA HIGH COURT.. 
Seconp Omm APPEAL No. 734 or 1908. 
July 9, 1909. 
Present :—Mr. Justice Chitty. 

JOTINDRA NATH ACHARJEE 

CHOWDHURY—Ptaintipr—APPELLANT 
versus 
MOHARSHEY—DEFENDANT—RESPONDENT. 

Bengal Tenancy Act (FIII of 1885), % 29— Rent, 
portum uf, kept in abeyanca by contract—Claim by 
luxdlord of that portwr—Lrhancement 

Where in a gabultat it was stated that the annual 
rent was a certain sum, but the landlord agreed 
upon the application of the rawat to hold a por- 
tion of ıt in suspense and to receive the balance 
at which rate the rent of the holding was realised 
for | number of years, and subsequently the land- 
Jord clarmed at the full rate: 

Held, that this was not a case of remission by 
the grace of the landlord, but æ case of reimis- 
sion by contract, and the enhancement bemg more 
than two annas in the rupee is in contravention 
of clanse (c) of section 29 of the Bengal Tenancy 
Act, and that the higher rent was not recover- 
able. 


Appeal from the decree-of the first Sub- 
Judge cf Mymcnmng, dated December 9, 1907, 
affirming that of the first Munsif of that place, 
dated June 17, 1907. 

Babu Mohini Mohun Ohuckerbutity, for the 
Appellant. - 

Babu Akhil Bandhu Guha, for the Re- 
spondent. 

Judgment,.—tThis appeal arises out of 
a suit by the plaintiff to recover rent at the 
rate of Rs. 30 by virtue of a gabdtulrat, dated 
the Sth of January 1886. 

A preliminary objection was taken that no 
second appeal lay in this case under the pro- 
visions of section 153 of the Bengal Tenancy 
Act. Iam of opinion that an appeal does 
lie inasmuch as the question at issue is a 
right to enhance or vary the rent of a 
tenant of the amount of rent annually pay- 
able. 

The only question in the appeal is whether 
the stipulation in the gabuliat is one to which 
Courts will give legal effect. By the 
gabuliat the tenant who was the predecesso - 
in-interest of the present defendant executed 
a lease mentioning therein the rate of the 
rental | to be altogether Rs. 30 payable every 
year. “Rupees nine whereof being upon my 
representation or application to you suspended 
for the present and stipulating to pay to 


your Sarkar the remaining Rs. 21 in all 
every’ year according to the hkestibundd 
specified in schedule 1.” The gabultat 
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further ‘provided that the portion of rent 
of which the tenant had obtained suspen- 
sion or remission might be demanded at any 
time from him by the landlord. The lower 
Courts have both held that this provision 
was merely a device to evade the provisions 
-of section 29 clause (c) of the Bengal Tenancy 
Act. The Bengal Tenancy Act had come 
into force within three months before the 
qabuliat was executed. I am of opinion 
that the view taken by the Courts below is 
correct. This is not a case of remission by the 
grace of the landlord but a case of remission 
by contract, and it is clear that the intention 
of the parties was that the rent to be psid 
fromthe datethe gabultat was Rs. 21 (Twenty- 
one Rupecs) with an option to the land- 
lord at any time thereafter to demand a 
payment of rent at the enhanced rate of 
Rs. 30. That this was the intention of the 
parties is made more clear by the fact that 
for over 20 years the rent has been “paid 
and accepted at the rate of Rs. zl 
(Rupees twenty-one) and it is only now 
after that long period of time that the land- 
Jord claims the higher rent which was men- 
tioned in the gabuliat. The enhancement is 
admittedly more than 2 annas in the rupee 
-and this is in contravention of clause (e) 
section 29. I think that the opinion of the 
lower Courts is correct and that this appeal 
- must be dismissed with costs. 
Appeal dismissed. 





(Not reported yet clsewhere.) 


CALCUTTA HIGH COURT. 
Srconp Civiu Appears Nos. 2203, 2435 AND 
2436 or 1907. 

August 24, 1999. 

Present :—-Mr. Justice Coxe and Mr. Justice 
Ryves. 

BARAIK BADRI SAHI AND otHers— 
PLAINTIPFS— A PPRLLANTS 
VETSUS 
CHAMRA URAON AND OTHERS —DEFENEANTS 
— RESPONDENTS. 

Second appeal— Onus, question uf—Limited tuterest 
—Preseription—Hone-tarm landa of landlord, culti- 
vatur of ~—Lrexpasser — L indlr» knmoledgqe, 

Where both parties gave evidence in support of 
their respective cases, no question of onus arises in 
second appeal. 

A hmited interest can be acquired by prescrip- 
tion If the party in actual possession of a pro- 
perty admits that he holds a limited interest in 
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it, for example, as 2 tenant, although he cannot 
plead prescriptive title in regard to goneral ow nor- 
ship, he may, in a swt for cjectment, successfully 
plead his adverse possession to the extent of the 
interest claimed by him. 

Ishan Chandra Mittery Raja Ramanan Chakur- 
bu'ty, 2 © L J. 125, followed. 

Rathamont Del v.Collec'or of Khulna, 4 © W, N, 
597 (P. C), 27 I. A 134, 270 943, distinguished 

When 2 man, who is alleged to have no rights what- 
ever, & mero trespasser, settles on the home-farm 
lands of the landlord and proccods to cultivate them 
the landlord must be supposed to know that the 
occupant claims to be at least a tenant of tho 
land. 

Appeal from the decree of the Judicial 
Commissioner of, Chote Nagpur, dated August 
27, 1907, reversing that of the Munsif of 
Ranchi, dated March 18, 1967. 

Mr. Caspersz and Babu Jogesh Chandra Dey, 
for the Appellant. 

Babu Ohandra Sekhar Prosad Singh, for the 
Respondent. 


Judg ment.—This was a suit for re- 
covery of certain landssaid to be the majhahas 
land of the plaintiffs. The plaintiffs alleged in 
paragraph 8 of their plaint thet the dis- 
puted land was in their personal occupation 
and had all along been so held by them 
and their predecessors-in-interest and gur- 
peshyidars ; that the defendants had no con- 
cern with the disputed land, nor was the 
disputed land ever settled with them, but 
that they nevertheless had cut the paddy 
crops, which had beenraised by the plain- 
tiffs. On this act of dispossession the suit was 
instituted for khas possession, 

The suit was decreed by the Munsif 
who found that the defendants were mere 
trespassers, having no right or title to the 
land in suit. The learned Judicial Commis- 
sioner, however, decreed the appeal and dis- 
missed the suit. 

Three points have been taken by the 
learned Counsel for the plaintiffs-appellants 
in this appeal. 

The first is that the Judicial Commissioner 
has wrongly placed the onus on tho plain- 
tiffs. It does not appear to us, however, 
that the question of 


_ onus arises in this 
appeal. Both the plaintiffs, and the defon- 
dant gave evidence in support of their 


respective cases. The evidence on both sides 
was examined by the Judicial Commissioner. 
He believed the defendants’ evidence and 
disbelieved that of the plaintiffs and that 
being so we do not think that the frst 
point taken can prevail. To illustrate the 
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findings of the Judicial Commissioner on this 
point we may quote the following passages 
from his judgment, “I accept the defendants’ 
evidence on this point that actually the plain- 
-tiff and his predecessor have not been in 
possession of the lands in the last 20 years, 
‘but thatthe defendants and their predecessors 
have, claiming the lands to be ordinary 
rajhas lands in the village, and held by 
them as ryote.’ And again later on “ the 
evidence indicates that* * * ¢ * the 
plaintiffs’ direct predecessors-in-title, the pur- 
‘chasers from the Bara Lal were never 
in khas possession of the land, but that 
these defendants and their predecessors-in- 
title were also then in posssession * * 
+ * 'I find that the plaintiff and his 
‘predecessors-in-title from the years 1945 
Sambat have not been in possession of the 
lands, but that they have been held by the 
defendants and their predecessor from that 
time on the obligation that the lands were 
ryott lands held on a money-rent and ad- 
versely to the plaintiffs’ obligation that the 
lands were majhahs.”’ 


The second point taken by the learned 


* 


: Counsel for the appellants is that the learned 


Judicial Commissioner has erred in hold- 
ing that the defendants have acquired by 
préscription a tenancy of the lands. Now, 
-the findings of the learned Judicial Com- 
missioner on this point are that since 1945 
the defendant and their predecessors have 
been in possession of these lands, alleging 
‘that they are ryoft lands. That limited 
interest can be acquired by prescription is 
‘elear from the decision in the case of Ishan 
-Ohandra Mitter v. Ramranjan Ohokarbutty 
(1). We may quote the following passage :— 
“If, therefore, the party in actual possessién 
of a property admits that he holds a limit- 
ed interest in it, for example, as a tenant 
although he cannot plead prescriptive title 
in regard to general ownership, he may, in 
-a suit for ejectment, successfully plead his 
adverse possession to the extent of the inter- 
est claimed by him.” 

It has been argued that to justify a claim 
based on adverse possession of this nature 
ib must be shown that the defendant as- 
serted their tenancy to the knowledge of 
the landlord; and reliance has been placed 
on the decision in the case of Radhamoni 


| (1) 20. LJ. 125, 
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Debi v. The Collector of Khulna (2). That case, 
however, was quite different. Their Lord- 
ships of the Privy Council in the beginning 
of their judgment remark that ib is well 
to have in mind the natare of the dis- 

ated land.” Subsequently it is stated that 
‘the ground, generally speaking, is Jungle, 
but there has been in some parts more or 
less of intermittent cultivation.” Itis quite 
clear that in a case of that kind occupation 
of the land might well be unknown to 
the landlord ; so also if a tenant holds 
land on a precarious tenancy, and asserts 
that he has a more permanent description 
of tenancy; it might well be that the land- 
lord could not be supposed to have notice 
that the man, who was admittedly in occupa- 
tion of the land as a tenant, really claimed 
a superior description of tenancy. But 
here we have the fact that these lands were 
majhahas lands, thé home-farm of the plain- 
tiffs, the lands which they cultivate personally 
or by their own hired servants. It seems 
to us perfectly reasonable that when a man, 
who is alleged to have no right whatever, 
œ mere trespasser, settles on such land, 
and proceeds to cultivate it, the landlord 
must be supposed to know, that the occupant 
claims to be, at least a tenant of the land. 
It is clear, that, but for defendants’ admission 
that they are tenants, it would have been 
incumbent on the plaintiffs to prove posses- 
sion within 12 years of the said suit, and the 
suit would have failed accordingly. In this 
case it is not necessary for us to decide what 
sort of tenancy the defendants may have had. 
This is not a suit for khas possession on deter- 
mination of a tenancy. It is a suit for 
khas possession on dispossession. But it is 
clear to us that the landlord must have 
known perfectly well from the very begin- 
ning that these persons claimed to be ten- 
ants of some kind, ard that they have held 
this land for 20 years as such tenants. 
That being so, following the decision which 
we have quoted, we think that they have 
acquired by prescription a tenancy of some 
kind on the land. 

The third point taken is that the defen- 
dants could not have acquired a tenancy by 
prescription, inasmuch as the land has been 
let ont to various Ttccadars. The findings on 
that point, however, seem to us to be suffi, 

‘cient. The learned Judicial Commissioner re_ 

(2) 4 O, W. N. 697; 27 I. A. 136 ; 27 O. 943, 
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marks. that the 
Maniram and Chaturbhoj. Later on he refers 
casnally to the fact that Maniram and 
Chaturbhuj have not been examined to 
prove possession in their time, and subse- 
quently he says, as we have already observed, 
that the evidence indicates that the pur- 
chasers from the Boralal (that is to say 
Maniram and Chatturbhuj) were never in 
khas possession of the land, but that these 
defendants and their predecessors-in-title 
wera also then in possession.” He finds 
that the plaintiffs have not been in posses- 
sion and that the defendants have been in 
possession since 1945, that is to say the 
year when Maniram and Chaturbhuj were 
the landlords of the land, and before any of 
the Triccas, which have been put forward 
were given, It follows, therefore, that limit- 
ation began to run in 1945 and the fact 
that afterwards the landlords gave a lease 
of their interest to the Tvecadars, would not 
affect the question of prescription. 

In our opinion all these points taken on 
behalf of the appellants fail and the appeal 
must be dismissed with costs. 

The jadgment will govern appeals from 
appellate decrees Nos. 2435 of 1907 and 2436 
of 1907. 

Appeal diemissed. 


(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 155 or 1907. 

ý July 23, 1909. 

Present :—Mr, Justice Miller and Mr. Justice 
Abdur Rahim 
SHIVACHIDAMBARA MUDELEY axp 
ANOTHER—APPELTANTS 
Versus 
KAMAKSHI AMMAL AND, otrers— 

: RESPONDENTS. 

Tamitation Act (XV of 1877), 6 23. arte 116, 116— 
Transfer af Property Act (IV of 1882), 5. 76—Uan- 
Jrurtuiry meigage—Curenant by mortgages to pay 
Guvernment — revennue—Mortgaged prapaty sola fur 
arrears ey axe’ for redemption by 
martyag n'——Derrer fur redemptium—Linitation for suit 
by mertgagor for damages for wrinaful depriiation 
of pyiperty—Wrongful onthing of trees by’ mos tg ger — 
Starting point of lumitation . 

A Coad of usufroctuary mortgage contained n 
covenant by the mortgagee to pay Goverment 
revenue The mortgagee having made default in 
payment the property was sold in public auction. 
Bubsequently the mortgagor szed for redemption 
and obtained n decreo, : 


land in 1945 was sold to- 


Within six years from tho date of tho redemption 
decree, but after six years from the date of the sale 
of the property in revenue auction, the mortgagor sued 
the mortgagee (1) for damages for deprivation of her 
property, (2) for damages for the wrongfnl cutting of 
a tree while in the mortgageo’s possession : 


Held, (1) that the claim for damages for loss of 
property was governed by articles 115 and 116 of 
schedule II of the Limitation Act (XV of 1877) 
read with section 23 and was not barred, time 
having commenced to ran from the dato of the 
redemption decree and not from the date of auc- 
tion sale 


It was not necessary for the mortgagor to have 
asked for a sot-off of this amount in the redemp- 
tion suit under section 76 of the Transfer of Pro- 
porty Act, as that section only provides a cuma- 
lative remedy and is not intended to operate as n bar 
to any other remedy which the mortgagor may 
have under the law. 

(2) That the claimin regard to the ontting of 
the tree was barred under article 36 of schedule 
II of the Limitation Act, time having commencerl 
to run from the dato of tho alleged malfeasance 


Appeal against the order of the District 
Judge of Tanjore in A. S. No. 5740f 1906, 
presented against the decree of the Dis- 
trict Munsif of Tirotarapundy in O. S. No. 
272 of 1905. 

Mr. G. Arishnasawmy Atyar, for the Ap- 
peliants. 

Mr. T. Subramania Iyer and Mr. T. YV. 
Vaidyonatha Iyer, forthe Respondents. 

Judgment.—tThe question is whether 
the plaintiff's (lst respondent’s) claim for 
damages in respect of (1) certain items 
of landed property mortgaged by her to 
lst defendant, (lst appellant) by a register- 
ed deed of usnfructuary mortgage and wrong- 
fully suffered by the latter to be sold in 
default of payment of arrears of revenue which 
he was under an obligation to pay,and (2) 
certain trees wrongfully cut by the 1st 
appellant during the time he wasin pos- 
session of the mortgaged property, is barred. 
Wo agrees with the District Judge that 
the suit is not barred in so far as itseeks 
compensation for loss of the land which 
the mortgagee failed to deliver to the mort- 
gagor when the latter got a decree for vo- 
demption against the former on 5th Novem- 
ber 1902 and on paying the full amount 
due under the mortgage; other propertics 
mortgaged under the deed were delivered 
to the mortgagor. The lst respondent file 
the present suit on Sth November 1905, 
j.e, within six years of the institution of 
the redemption suit. O. S. No 291 of 1901 
and the dato of the decree in that sait, 
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but more than six years after revenue sale. 
The learned Vakil for appellants contends 
that time began to run from the date of 
sale, because bya covenant in the deed of 
mortgage the mortgagee covenanted to pay 
the Government revenue and the loss arose 
from a breach of that covenant. He, there- 
fore, urges that the mortgagor was bound 
to sue for the loss sustained by her within 
6 years of that breach, or she might, at 
the time the decree for redemption was 
passed, have asked that accounts may be 
taken and the mortgagee debited with the 
loss under section 76, Transfer of Property 
Act, if that gave the mortgagor further 
time, but she was not entitled to any more 
time. As regards section 76, Transfer of 
Property Act, we are clearly of opinion 
that it provides a cumulative remedy, and 
is not intended to operate ag a bar to any 
other remedy which the mortgagor might 
have under the law. The mortgagee was 
under an obligation under section 92 of the 
Transfer of Property Act, on having been 
paid the debt dne to him, to put the 
mortgagor in possession of the property, 
and that is inthe nature of a continuing 
obligation which cannot be said to cease so 
long as the mortgagor’s right to redeem is 
not barred. That being” so, this case falls 
under articles 115 and 116 of the Limit- 
ation Act read with section 23 of that Act. 
But it is argued that the obligation of the 
mortgagee to pay Government revenne is 
embodied in an express covenant in the 
mortgage-deed, but the covenant only states 
in so many words the liability of the mort- 
gagee under the law as enacted in section 
76 of the Transfer of Property Act, and 
it has not been shown to us that the 
covenant in any wey curtails the general 
obligation of the mortgagee, which must 
be taken to be an implied term of the 
contract. 

As regards the claim in respect of trees 
the case seems to us to be concerned by 
the general article 36 of the Limitation 
Act relating to suits for compensation in 
tort, and the starting point of Limitation 
would be the cutting of the trees which 
admittedly took place sometime before 1901. 
That section provides two years, and this 
portion of the claim must, therefore, be held to 
be barred. The learned Judge in the lower 
appellate Court seemed to think that because 
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the Ist respondent had no knowledge of the 
cutting before she instituted the suit for 
redemption time would run only from the 
date of her knowledge. But by article 36 
of the Limitation Act the time from which 
the period begins to run is the date of 
the alleged malfeasance or misfeasance and 
the knowledge of the plaintiff has nothing 
to do with the question. The decree of 
the lower appellate Court will, therefore, 
be modified so far as the order of remand 
made by it will hold good in respect of 
plaintiff’s 1st respondent’s claim for loss 
of the land. Each party will bear their own 
costs of this appeal. 
Appeal allowed tn part. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 189 or 1909. 
September 2, 1° 09. 
Present:—Mr. Justice Miller. 
GNANAMUTHU UDAYAN AND OTHERS— 
PETITIONERS 
versus 


EMPEROR— Opposite Parry. 

Criminal Procedure Coda (Act F of 1898), s. 106— 
Power of Appellate Magistrate to order security to keep 
the peace. 

A Magistrate hearing an appeal from the judg- 
ment of a Magistrate, subordinate to him, is not em- 
powered to call upon the accused to furnish security 
to keep the peace under section 106, Criminal Pro- 
cedure Code. 

Dorasama Naidu v. Emperor, 80 M. 182; 1 M. L. T. 
843 ; 4 Cr. L., J. 408, followed. 

Petition to revise the order of the Sub- 
Divisional Magistrate of Ramnad in Criminal 
Appeul No. 20 of 1909. 

Mr. K. M. Atya, for the Petitioners. 

The Public Prosecutor, (O. F. Napier), for 
the Crown. 

Judgment.—It was for the appel- 
lants to show that they acted in the exercise 
of the right of private defence and did not 
exceed their rights in this. and it is quite 
clear that they did not satisfy either Magis- 
trate on the point. According to Dorasam? 
Natdu v. Emperor (1), the orders made by the 
Appellate Magistrate for the taking of 
security to keep the peace are illegal, and 
Iam bound by that decision. I, therefore, 
set aside the orders made under section 106, 
Criminal Procedure Code, and I do not 


interfere further. 
(1) 80 M. 182; 1 M. D. T. 848; 4 On L. J. 498, 
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SUPPIAH THEVAN V. KRISHNA ROW. 
(Not reported yet elsewhere.) 
“MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 191 or 1908. 
AND 
Cvit Revisron Permios No. 667 or 1908. 
July 5. 1909. 
Present .—Mr. Justice Miller and Mr. Justice 
Abdur Rahim. 
SUPPIAH THEVAN—APPELTANT 
versus 
M. KRISHNA ROW AND OTHERS— 
RESPONDENTS. 

Ciwil ProcedureCode (Act XIV of 1882), 8. 487—Trusls 
Act CIT of 1882), 88. 73, 75—Registration siet (HI of 
1877), 3°17 (b)— Appomtment of new trustee, whether 
should be by registered document—dpplication by new 
trustee tobe placed on record—~Appeul against order 
granting application, whether lies 

The appointment of anew Trustee, under the pro- 
visions of section 73 of the Indian Trusta Act, need 
not be by a registered document, as the office 
of Trustee is not immovable property within tho 
moaning of the Registration Act and the trust pro- 
perties vest in him by the operation of section 75 of 
the Trusts Act and not by the instrament of ap- 
pointment 

An order allowing application by a now Trustee to 
be brought on the record is appealable. 


Appeal against the order of the Temporary 
Subordinate Judge of Madura, dated 10th 
August 1908, in I. A. No. 22 of 1908 in O. S. 
No. 42 of 1908. 

Petition praying the High Court to revise 
the order of the Temporary Subordinate Judge 
of Madura in I. A. No. 22 of 1908. a 

Facts.—This was an application by a 
newly appointed trustee, under section 437, 
Civil Procedure Code, (XIV of 1882), to be 
brought on the record of apending proceeding 
in place of one Vardaraja Sarma, who re- 
signed his office of Trustee. The lower 
Court allowed the prayer, overruling an 
objection by the appellant that the deed of 
appointment not having been registered was 
invalid. The following is the order of the 
Subordinate Judge -— 

“Tt is objected that the appointment has 
not been under a duly registered document 
under section 73 of the Trusts Act, as an 
appointment of a new Trustee shall be by 
writing under the hand of the person mak- 
ing it. It does not require registration. The 
properties vest in him by operation of law 
under section 75 of the Trasts Act. Clause 
(b) of section 17 cf the Indian Registration 
Act relates to the creation etc., of a vested or 
contingent rightin immovable property. But 
the document making the appointment does 
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HEM OHANDRA GHOSH V. DURGA PADA NEOGI” 


not by itself create any such right. I allow 
the petition.” 

Mr. S. Srintvasa Asyangar, for the Appel- 
lant. 

The Hon. P. S. Sivaswami Atyar(Advocate- 
General), for the Respondents. 

Judgment.—tTho order of the Subor- 
dinate Judge, thongh purporting to be made 
on a petition presented under section 437 of 
the Code of 1882, is in fact an order disallow- 
ing objections to the continuance of the suit 
by anew Trustee, and so is appealable. 

On the merits, we are of opinion that the 
Subordinate Judge isright and that the in- 
stroment does not require registration. 

It is contended that it operates to create 
rights over immovable property in the 
Trustee appointed by it, but it is not by its 
operation that the rights of the Trustee are 
created. 

There is nothing in the instrument which, 
expressly or by implication, creates any 
rights in the person appointed by it. The 
rights are, as the Subordinate Judge points 
out, created bythe operation of section 75 
of the Trusts Act and not by the instrument 
of appointment. 

We have no doubt that the office of Trustee 
in this case is not immovable property with- 
in the meaning of the Registration Act. 

We dismiss the appeal with costs, and dis- 
mis the revision petition. 

Appeal and petition dismissed. 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 

MISCELLANROUS CIVIL APPEAL No. 251 oF 

1908. 
Angust 16, 1909. 
Preset :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
HEM CHANDRA GHOSH—Dkerenpant 
io No. 1-—APPELLANT 
versus 
DURGA PADA NEOGI AND orners— 
PLAINTIFFS — RESPONDENTS. 

Limitation—Plaint presented with insuffi ient Court- 
fees—Eztension of time by Court—Putting in Qomt- 
fees in time—No limita’ion, 

Where a plaint was presented in time bub with 
msafficient Coart-fees, and the Court granted time to 
the plaintiff to put in additional Court-fees, and that 
order was duly carried ont- Held, that no question of 
limitation arises, 
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NATHUNI BAM ý. PARESH NATH SINGH. 
Duarka Nath Biswas v. Kedar Nath Bimras, (1909) 
2 Ind. Cas. 1, followed. 
. Appeal from the order ofthe District Judge 


of Hooghly, dated March 7, 1908, reversing” 


that of the Additional Snb-Judge of that 
District, dated September 24, 1907. 
Facts.—This was a suit for possession 
of Jand. The plaint was filed in the first Court 
on August 2, 1906. On the next day the 
Court ordered that “the plaint filed yesterday 
with this application is this day returned to 
the plaintiff's pleader for necessary amend- 
ment. it may be filed again with necessary 
Court-fee by Wednesday the 8th instant.” On 
that day it was filed again with the proper 
additional Court-fee. The first Court held 
that the suit must be taken to have been filed 
on August 8, and not on August 2, and dis- 
missed ihe suit. On appeal, the Court of 
Appeal below held that the suit mnst be 
taken as baving.been instituted on the 2nd 
August and was within time. The suit was 
remanded for decision on the merits. From 
this order the defendant appealed. 
Babu Jadunath Kanjilal, for the Appellant. 
Babus Bipin Bihary Ghosh and Mohini Nath 
Boze, for tbe Respondents. 
Judgment.—the point raised in this 
appealis concluded by the decision of this 
Court in the case of Dwarka Nath Biswas v. 
Kedar Nath Biswas (1). Itis conceded that 
on the date on which the plaint was present- 
ed to the Court of the Subordinate Judge, the 
suit was in time. The Court granted time to 
the plaintiff tillthe 8th August 1906 to 
amend the valuation andto putin additional 
Court-feers. That order was duly carried ont. 
No question of limitation, therefore, arises. 
The appeal fails and is dismissed with costs. 
We assess the hearing fee at two gold 
mohkurs. 


A Appeal dismissed. 
(1) (1809) 2 Ind. Cas. 1. 





(Not reported yet elsewhere ) 


CALCUTTA HIGH COURT. 
Sxconp Civm APPEAL No. 2549 or 1907. 
August 25, 1909. 

Present —Mr. Justice Coxe and Mr. Justice 

Ryves. í 
NATHUNI RAM— DEFENDANT —ÅPPRLILANT 
versus 
Raja PARESH NATH SINGH AND 


OTHERS— PLAINTIFFS—-RESPONDENTS. 
Chotu Nagpur Landlord and Tenant Procedure Act 
(I B. C. of 1870), 8. 6—Raiyat—Tenant without right 
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of orcupancy—Not “ raiyat ” after due notice to quit. 

After a due notico to quit, a tenant without a right 
of occupancy retains no further title to the land 
and cannot be called arayat within the meaning 
of the Chota Nagpur Landlord -and Tenant Proce- 
dure Act, 1879, and, therefore, cannot acquire a right 
of occupancy. 

Where the defendant came into occupation in 1301 
and in 1809 the plaintiff, his landlord, gave him notice 
to quit and a suit for khas possession was instituted 
in 1814: Held, that after the service of the notice the 
defendant became o trespasser and could not ac- 
qure any occupancy right and was liable to be 
ejected 

Jonardun Acharjee v. lluradhun Acharjee,9 W. R. 
618, B. L R. Sup Vol 1020, Blackintosh v. Gopee 
Mohun, 4 W. R. 24 and Gale v. Maharanee Srgemutty, 
15 W. R. 138, referred to 

Sheikh Khossal v. Sheth Shukhowdee, 1 W. R. 119 
and Aymel Islam v, Jardine Shinner & Co, 8 W. R. 
501, distingnished. 

Appeal from the decree of the J udicial 
Commissioner of Chota Nagpur, dated August 
27, 1907, affirming that of the Munsif 


of Giridih, dated March 28, 1907. 


Babu Provash Chand:a Mittra, for the 
Appellant. 
Babu Hara Prosad Ohatteriec, for the 


Respondents. 

Judgment.—tThis is a suit for khas 
possession which has been decreed by the 
Munsifand the lower appellate Court. The 
defendant appeals. 

The plaintiff's allegation was that the 
defendant was a non-occupancy ratyat of the 
lands under the Chota Nagpur Landlord 
and Tenant Procedure Act, 1879. He 
came into occupation in 1801 and, in 
1309, the plaintiffs gave him notice to 
quit. The suit was instituted in 1314. 

The learned Judicial Commissioner has 
held that, after the service of the notice tc 
quit, the defendant became a trespasser. The 
defence is that the defendant acquired oc- 
capancy-rights. 

Under section 6 of the Act, every raiyat 
who has cultivated or held land for a period 
of twelve years, has a right of occupancy 
in that land. The defendant in this case 
at the time of the institution of the suit 
had certainly held the lands in dispute for 
a period of twelve years, and it remains t 
be decided whether after 1309 he was r 
raiyat. The term “raiyat” is defined a: 
meaning primarily a person who has acqnirec 
a right to hold land for the purpose o: 
cultivating it. The question, therefore, ji 
whether after the service of the notice 11 
1809, the defendant retained any right t 
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hold the land. The Courts below have found 
that the notice was suffivient,. 

The decisions in Sheikh Khossal v. Sheikh 
Shukhowdee (1) and Aymel Islam v. Jardine, 
Skinner 5: Oo. (2), laid some support to the 
view that a tenant does not cease to be a tenant 
and become a trespasser until he is actually 
evicted. But these cases were based on 
section 25 of Act X of 1839 and no such 
provision exists in the Chota Nagpur Act. 
Their effect also is greatly weakened by the 
decision of the Full Bench in Jonardun 
Acharjee v. Haradhun Acharjee (3). That 
decision shows that a landlord can terminate 
a tenancy without recourse to section 25 
of Act X in a case coming under that Act, 
and justifies the inference that after due 
notice a tenant without a right of occupancy 
retains no further title to the land. This 
view finds some corroboration in the decisions 
in Mackintosh v Gopee Mohun Mojoomadar 
(4) and Gale v. Mahranee Sreemutly (5). 

We are not prepared to hold that the 
view of the learned Judicial Commissioner 


is wrong, and dismiss the appeal with 
costs. 
Appeal dismissed. 
(1) 1 W. R. 119. 
(2) 8 W. R. 501, 
(3) 9 W. R. 513 , B L. R. Sap. Vol. 1020. 
(D4W.R 24 
(5) 15 W. R. 133. 


— 


(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
Civil APPEALS AGAINST ORDERS Nog. 87 AND 86 
or 1908. 
August 27, 1909. 

Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
ARUNACHELLAM CHETTIAR— 
APPELLANT 
Versus 

MANICKA VARAHER DESIKAR AND 

OTHERS— RESPONDENTS. 

Mortgage decree—Injunction restraining sale of 
ooperty—Civil Procedure Code (Act VIX of 1883), 
'. 503—Appointment of Receiver, 

lt is competent to a Court, after 
nortgage decree, to appoint a Receiver to collect 
wd hold the income of mortgaged property pending 
'urthor order of the Court Ghanashyam y. Gobinda, 
' C. W. N. 452, referred to. 

A Receiver may be appointed for the said purpose 
ifter the passing of a mortgage decree even where 


passing a 
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THE DISTRICT MAGISTRATE OF NELLORE, 


the decree-holder has been restrained by injunction 
from selling the mortgaged property m execution of 
his decree 


Appeals against the orders of the Subordi- 
nate Judge’s Court of Tinnevelly, in M. P. 
No. 183 of 1907, dated 13th January and 
E. P. No. 361 of 1907, dated 13th January 
1908, respectively. 

Mr. 8. Srinivasa Aiyangar and Mr. M. 
Naryanswami Atryar, for the Appellant, 

Mr. R. Sadagopachariar, Mr. V. Venkata- 
chariar and Mr. T. Narasimha Atyangar, for 
the Respondents. 

Judgment.—tThe appellant has been 
restrained by injunction from selling the 
mortgaged property in execntion of his decree. 
Now, he wants a Receiver appointed, to be in 
charge of the mortgaged property and to 
place the income therefrom in charge of the 
Court, as long as the order stopping the sale 
of the mortgaged property continues. Now, 
should it be eventually found that tho 
appellant is not entitled to sell the property, 
it may well be that he is entitled, in execution 
of his decree, to proceed against the income 
of the property receivable by the judgment- 
debtor, and the only way in which the inconie 
can be preserved would be by the appointment 
of a Receiver. There is nothing in the 
appointment of a Receiver for this purpose 
inconsistent with the injunction which has 
been granted, and in the circumstances of 
this case we think it just that a Receiver 
should be appointed. The fact that the 
decree is a decree in a mortgage suit is no bar 
to the appointment of a Receiver [vide Qhana- 
shyam Misser v. Gobinda Moni Dasi (1).] We, 
therefore, setaside the order of the Subordinate 
Judge and direct him to appoint a Receiver, 
The respondent would pay the costs. 


Appeals allowed. 
(1) 7 0. W. N. 452. 





(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
CRININAL Revision No. 155 or 1909, 
July 30, 1909. l 
Present :-—-Mr. Justice Munro. 
Toe DISTRICT MAGISTRATE of 
NELLORE— REFERRING OFFICER. 
Giiminul Procedure Code (Act V of 1898), +. 545 -- 
Award of compensation to innocent purch wer of 
stulen article, wheth-r legal 
An innocent purchaser of a stolen article cannot be 
compensated under section 645 of the Criminal Pro. 
cedure Code, 
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MAKHANOHORA SARKAR V. NISIND GONAT. 


Reference by the District Magistrate of 
Nellore. 

Facts.—The accused in Cr. C. No. 145 of 
1908, on the file of the Sheristadar Magis- 
trate of Allur, was proved to have sold a 
stolen horse to P. W. No.2. The Magistrate 
found him guilty and sentenced him to one 
month’s rigorous imprisonment and to pay a 
fine of Rs. 10 and in default to suffer rigor- 
ous imprisonment for a week. He also 
directed that the fine, if levied, should he 
applied under section 545, Criminal Procedure 
Code, in compensation for the loss sustained 
by P. W. No. 2. the purchaser of the animal. 
The District Magistrate doubted the legality 
of the order relating to compensation and 
referred the matter to the High Court. 

Order.—tThe order of the Magistrate 
directing payment of the fine to the innocent 
purchaser as compensation is illegal and is 
set aside. 

Order set aside. 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
AliISsUELLANEOUS Civi, Avpgat No. 86 or 1908. 
August 16, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
MAKHANCHORA SARKAR—Decrer- 
HOLDER—-APPELLANT 
versus 


NISIND GONAL AND orHers—Responpents. 

-lpveul— Civil Procedi re Code (Act XIV of 1882), 
sa, 244, 818, 588—Lrherent power of Court to set aside 
sale—Judgment-debtor hav ng no saleable interest — 
Remety by regular sut, 

Where an auction-purchaser applied under section 
313 of the Civil Procedure Code, 1882, to set aside 
the sale on the ground that the judgment-debtor had 
no saleable interest, but the lower appellate Court 
held that that section was not applicable but that 
it had inherent power under section 244 to set aside 
the sale and set it aside under that section: 

Held, that a second appeal lay to the High Court. 

Section 818 applice only whore the judgment-debtor 
had no saleable interest at all in the property sold; 
but 1f he has even a partial interest the sale cannot 
be set aside, 

Ram Ooomar v, Shushee Dhoohun 9 O. 626; Ram 
Naram v. Dwarka Nath, 27 ©. 264; 40. W.N. 18; 
Sonaram v. Mohivam, 28 C. 233, followed. 

A Court has inherent power to recall an order 
which had been obtained from it by fraud or misre- 
presentation. But that doctrine has no application 
to the case of a petition by an auction-purchaser to 
set aside a salo where there was no fraud practised 
gither by the judgment-debtor or the decree-holder 
and whero he was misled by a misreprosentation as to 
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the extent of the estate which he had believed ta bo 
put up for sale, and in such a case he cannot obtain 
a summary order under section 318. 

Birjmohun Thakur v. Rar Umarath Chowdhry, 20 
C.8 (P.O); 19 L A. 154, referred to. 

It is possible that he may havo his remedy in a 
regular suit. 

Mahomed Kalu Mia v. Harperink, (1909) 1 Ind Cas. 
122; 361. A. 82; 13 O. W. N. 249;6A. L. J. 84; 5 
M L. T.126,9C L. J. 165; 11 Bom. L. R 227, 
36 O. 823, 19 M. L. J. 122. referred to. 


Appeal from the order of the District 
Judge of Murshidabad, dated December 17, 
1907, reversing that of the first Muusif of 
Berhampore, dated September 23, 1907. 

Babu Hemendra Nath Sen, for the Appel- 
lant. 

Babu Baikunto Nath Doss, for the Respond- 
ents. 

Judgment.—tThis appeal is directed 
against an order passed by the District Judge 
of Murshidabad by which he has set aside 
an execution sale on an application by the 
auction-purchaser. Jt appears that the 
sale took place on the 19th June 1907, 
when the property was purchased by the 
present respondent. On the 7th August 
1907 he made an application under section 
313 of the Code of 1882, in which he stated 
the circumstances under which he had made 
his purchase. A number of execution cases 
was pending in the Court of the first 
Munsif in some of which the judgment-debtors 
were Nand Kishore Lal and his infant brother 
Krishna Gopal Lal and in others the judg- 
ment-debtor was Nand Kishore Lal alone. 
The sale took place in the course of execa. 
tion in a case in which Nand Kishore 
Lal alone was the judgment-debtor. The 
petitioner stated that he was not aware 
that in this particular case Nand Kishore 
Lal alone was the judgment-debtor and that 
he was under the impression that in all the 
execution cases both the brothers were judg- 
ment-debtors. He added that under this 
impression he had purchased the property 
as the property of both the brothers and 
had subsequently discovered the mistake. 
He prayed accordingly that the sale might 
be set aside and the purchase-money de- 
posited by him returned. This application 
was opposed by the decree-holder. The 
Court held on the 28th September 1907; 
that section 313 had no application inas- 
much as admittedly the judgment-debtor had 
some interest in the property sold, and in 
this view, refused to set aside the sale, 
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MAKHANCHORA SARKAR ti, NISIND GONAL. 


The auction-purchaser then appealed to the 
District Judge. He agreed with the Court 
of first instance that section 313 had no 
‘application, but went on to hold that the 
purchaser had been misled by the manner in 
which the proceedings had been conducted 
in Court and that, therefore, the Court had 
inherent power to set aside the sale. The 
-legality of this order made by the District 
Judge is called in question in this appeal 
by the decree-holder. But before we deal 
with the merits of the case, a question 
arises as to the competency of this appeal. 

Under section 588 clause 16 of the Code 
-of 1882 an appeal lies against an order 
under section 813, Civil Procedure Code, 
setting aside or refusing to set aside, a sale 
of immovable property, and under the last 
paragraph of that section, the order passed 
in appeal is final. If, therefore, this had 
-been an order made by the District Judge 
in appeal under section 313 of the Code 
the present appeal would have been barred. 
But even then, it would have been open 
to us to treat the memorandum of appeal 
as an application for revision and to afford 
relief to the appellant, under section 622 
of the Code of 1882. But the learned Dis- 
trict Judge apparently held that he had 
‘inherent power under section 244, Civil Pro- 
cedure Code, to set aside the sale and 
made the order under that section. Ifso an 
appeal clearly lies to this Court. i 

So far as the merits of the appeal are 
concerned, there can bə no question that the 
order could not have been made under 
section 313. It is not disputed that that 
section applies only where the judgment- 
debtor had no saleable interest at all in 
the property sold. Ifthe judgment-debtor 
has even a partial interest in that property, 
however small that interest may be, the 
sale cannot be set aside at the instance of 
the auction-purchaser under that section. 
In other words, the purchaser is not entitled 
to have the sale set aside under section 313 
on the ground that the judgment-debtor 
had a saleable interest in a very small 
portion of the property and had no sale- 
able interest in the major portion of the 
property. This view is supported by the 
decisions of this Court in the cases of Ram 
Coomar Dey v. Shushee Bhooshun Ghose (1), 
Ram Narain v. Dwarka Nath Khettery (2) and 

(1) 9 0. 626. (8) 27 O. 264; 4.0, W. N. 18. 
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‘Sonaram Dass v. Mohiram Dass (8). Ti is 
also in accord with the decision of the 
Judicial Committee in Birjmohun Thakur v. 
Rat Uma Nath Ohowdhry (4), where it was 
ruled that a purchaser at a Court sale 
alleging that he has been misled by 
a misrepresentation as to the extent of the 
estate which he had believed to be put 
up for sale, cannot obtain a summary 
order under section 313, Civil Procedure Code, 
for setting aside the sale. Their Lordships 
pointed out that section 311 was limited 
strictly to the decree-holder or any per- 
son whose immovable property had boen 
sold and, therefore, an auction-purchaser 
could not apply under that section to set 
aside the sale, and, although, doubtless sec- 
tion 318 applied to the case of a purchaser, 
its scope was limited to the case of a per- 
son whose property was purported to be 
sold and who had no saleable interest therein. 
It was further remarked that under section 
312 if an application under section 3811 or 
313 had not been made or had been made 
and disallowed, it was the duty of the Court 
to pass an order confirming the sale as re- 
gards the parties to the suit and the pur- 
chaser. It is manifest, therefore, that 
if the auction-purchaser is not entitled in 
the present case to make an application 
under section 313 to set aside the sale, 
he cannot get the sale set aside by an 
application under section 244. Reliance was, 
however, placed upon the caseof Administrator- 
General of Bengal v. Annoda Prosad Dass (5), 
to show that the Court had inherent power 
to set aside the sale under these circum- 
stances. But that case isclearly distingu- 
jshable, and, further it does not appear 
from the judgment that any objection was 


taken either by the decree-holderor by the 


judgment-debtor that the sale could not be 
set aside in the manner suggested. Reference 
was also made to the decision of the Bombay 
Hight Court in Ratnsey Arjoon, In re (6), to 
show that the Court has inherent power to 
ye-callan order which had been obtained 
from it by fraud or misrepresentation. That 
is a doctrine which is well-settled and was 
recognized by this Court in the cases of 


Bibi Tasliman v. Harihar Mahto (7) and Udit 
3) 28 0. 286. 
4) 20 C. 8 (P. O.) ; 19 L A. 153. 
5) 40. W. N. 504. i: 
3) 7 Bom, L. R. 961. 
(7) 32 0. 253, 
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Chobey v. Radhika Prasad Upadhya (8), but it 
has obviously no application to the circum- 
stances of the present case. There is no sug- 
. gestion in the application of the respondent 
that any fraud was practised either by the 
judgment-bebtor or the decree-holder; there is 
not even any suggestion that he was misled 
by the manner in which the proceedings were 
conducted in the Courb below. Under these 
circamstances, it 18 clear that his applica- 
tion must be treated as one under section 
313, Civil Procedure Code, and admittedly 
under that section he is not entitled to any 
relief. We do not express any opinion as 
to the remedy of the respondent if he really 
-has any grievance. It is possible that in 
view of the decision of the Judicial Com- 
.mittee in the case of Muhomed Kala Mia v. 
Hlarperinck (9), he may have his remedy in 
‘a regular suit. That, however, is not a 
matter with which we can deal on the present 
occasion. 

The result, therefore, is that this appeal 
must be allowed, the order of the District 
Judge set aside and the order of the Court 
-of first instance restored. Under the cir- 
cumstances, we make no order as to costs 
either in this Court orin the Courts below. 

Appeal allowed. 

(8) 60. L.J 662;3 M.L T 41. 

(9) 36 I.A. 32 ; (1909) 1 Ind. Cas. 122,130 W N. 


249; 6 A-L. J. 34; 5AL L. T. 128, 9 C. L.J. 185, 11 
Bow. L. R. 227 , 360 323 , I9 N. L. J. 122. 





(Not reported yet elsewhere ) 


MADRAS HIGH COURT. . 
Cis Orv, Court Appzan No. 15 or 1906. 
July 14, 1909. 
Ps esent — Sir Ralph "Benson, Offg. Chief 
Justice and Mz. Justice Sankaran Nair. 
P. K. KUPPUSAWMI NAIDU— 
APPELLANT 
versus 
P K. ANDALAMMAL AND ANOTHRR—- 
RESPONDENTS. 

Suits Valuation Act (VII of 1887), 8 1l—dity Civil 
Courts Act (Mad_), VII of 1892, s. 3—-Fulue of suit ex- 
ceeding Re 2,500 Jur iediction. 

Where in a suit instituted ın the Madras City Civil 
Court the Commismoner, appointed for the purposo of 
ascortaining its value, found that it was worth 
Rs 3,276 and the Judge disposed of the suit on the 
merits notwithstanding objection as to jurisdiction, 
tho Ligh Court held that the case fell within section 
11 of the Suits Valuation Act und dechned to inter- 

fore. 
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Appeal against the decree of the Madras 
City Civil Court in O. S. No. 199 of 1905. 

Facts.—This suit was for a declaration 
that the plaint house belonged to plaintiff 
and that the 2nd defendant had no right 
to it and for an injunction restraining the 
2nd defendant from interfering with ıt. 

The plaint set forth that the lst defendant, 
who was the husband of the plaintiff, pur- 
chased it benamt in the name of the 2nd 
defendant when he was 4 years old, and 
that afterwards Ist defendant transferred 
itto plaintiff for Rs. 100 out of his love and 
affection for her. 

lst defendant supported the plaint allega- 
tions. 

2nd defendant pleaded, inter alia, that as 
the house was worth more than Rs. 2,500, 
the Court had no jurisdiction to hear the 
suit. 

A Commissioner was appointed for the pur-- 
pose of reporting on the value of the house 
and he found that it was worth Rs. 3,278. 

The Judge framed a preliminary issue, 
whether the Court had jurisdiction to try 
the suit. 

The City Judge decided that under sec- 
tion 7, clause 4, sub-clauses (c) and (d) of 
the Court Fees Act and section 8 of the 
Suits Valuation Act plaintiff can put his 
own value, which is the value for pur- 
poses of jurisdiction. He relied on 10 B. 60, 17 
B. 56 and 18 B. 100 and 24 M. 34. 

On the merits he found in plaintift’s 
favour. 

The 2nd defendant appealed to the High 
Court. 

Judgment.—Weagvree withthe Judge 
that the property in suit was purchased 
by the plaintiff in the name of the 2nd defen- 
dant benams for himself. 

It was argued thatthe City Civil Judge had 
no jurisdiction to entertain the suit as the 
value of the house is over Rs. 2,500. But 
as the case falls within section 11 of the 
Suits Valuation Act and weare not satisfied 
that the disposal of the suit has been preju- 
dicially affected, and as the materials 
for the determination of the other grounds 
of appeal are before us, we think that we 
may decide the appeal. As we are of opinion 
that the decree is right we dismiss the appeal 
with costs. 


Appeal dismissed. 
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KEDARMAL BHARAMAL V. SURAJMAL GOVINDRAM. 
(s. c. 83 B. 364; 10 Bom L. R 1230) 
BOMBAY HIGH COURT. 
ORIGINAL Sipe Cryin APPFAL No. 1490 or 
1908. 
September 11, 1908. 
Present —-Mr. Justice Chandavarkar and 
Mr. Justice Batchelor. 
_ KEDARMAL BHARAMAL—PLAINTIPE— 
> APPELLANT 
versus 
SURAJMAL GOVINDRAM—Derenpaxt 
RESPONDENT. 

Juriadactim—~Place of swt—Principa!l and agent— 
Pakki adat Agency—-Place of payment by agent— Usage 
of trate —Liability of pakki adatya, when ceases 

In the case of palki adut agency, the place of 
payment is primarily the place where the constituent 
resides, but the payment should be made in any other 
place if the constituent has chosen to givo directions 
to that effect Comber v. Leyland; (1898) A. O 524, 67 
L J Q. B. 884,79 L. T 180; Ramin v. Gopilachan, 
31 M. 223, referred to 

The mere fact that the principal las to bear the 
charges on account of remittance and of exchange is 
insufficient to show that the place of payment 1s the 
place whence the agent remits the money. 

Where the plaintiff, a merchant and a constituent 
residing in Bombay, appointed defendant as his agent 
at Akola on the pakhi adut system and tho 
plaintiff broughta suit in the Bombay High Court 
for the recovery of the amount found due to the 
plaminff in taking accounts: 

Held, that as the money was payable to the plam- 
tuff in Bombay in accordance with the usage of trade 
the High Court had jurisdiction to try the suit. 

Per Chandavarkar, J-—Pahha adaty’s liability 
ceases when hard cash has come into the hands of his 
constituent 


Facts.—Plaintiff was a merchant and 
a constituent in Bombay. He appointed the 
defendant as his agent at Akola in the 
pakkt adat system. Defendant did business 
for the plaintiff in jowart, cotton, cotton- 
seeds and hundzs. Plaintiff brought the 
present snit, in the High Court of Bombay, 
to have the accounts between him and the 
defendant taken and to recover the money 
found due tothe plaintiff. As the defen- 
dant did not reside within the jurisdiction 
of the High Court, plaintiff obtained per- 
mission under cl. 12 of the Letters Patent 
to institute his suitin the High Court. De- 
fendant replied that the High Court had 
no jurisdiction, as no part of the cause of 
action had arisen in Bombay. 

The defendant, then, obtained a Chamber > 
summons, calling upon the plaintiff to 
show cause why the leave granted to him 
should not be revoked and in the alter- 
native why the question; whether the 
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monies, if any, due to the plaintiff wero 
payable in Bombay and whether. the High 
Court had jurisdiction to try this suit, should 
not be tried as a preliminary issue. This 
summons was dismissed with costs by Mr. 
Justice Tynbji, who followed his own deci- 
sion in Motilal v. Surajmal (1). 

On appeal by the defendant, the case 
was remanded for the dotermination of 
the following point as a preliminary issue — 

Whether the monies, ifany, due to the 
plaintiff, are payable in Bombay ?” 

Mr. Justice Batty heard the evidence ou 
the issue and found against the plaintiff. His 
Judgment is published as 9 Bom L. R. 903 

Plaintiff appealed against this judgment. 

Mr. Bahadurji and Mr. Jardine, for the 


Appellant. 
Mr. Robertson and Mr. Weldon, for the 
Respondent. 
Judgment. 


Chaadavarkar, J.—The question in this caso 
is whether the custom set up by the plaintiff 
is proved. The learned Judge in the Court 
below has held the custom not proved upon 
the ground that, according to the Witnesses 
both for the plaintiff and the defendant, what 
is proved is that the constituent should be 
paid the money due to him by his pakka 
adatia at the place where he go desires. The 
learned Judge has also held that as the 
plaintiff had not given any directions on 
that point, no part of the cause of action arose 
within the jurisdiction of this Court and, 
therefore, the suit did not lie, 

Now, it is to be observed at the outest that 
the learned Judge has to some extent mis- 
apprehended most of the evidence on the 
custom set up by the plaintiff. The version he 
has given of some of the evidence is plainly 
different from what the witnesses have actually 
said. The effect of the evidence of the 
witnesses both of the plaintiff and the 
defendent Js summarizal by Batty, J., as 
follows :— The result of the evidence seems 
to be (1) that, as plaintiff admits, no place of 
payment was fixed by the term of the contract: 
(2) that the place of payment was fixed 
by custom: (3) that while plaintiff asserts 
that, according to custom, the constituents 
place of business was the place of payment e 
most of his witnesses admit that where corres. 
pondence is silent on the point, payment 
must be made either where the constituent i 


8 
(1) 30 B. 167; 6 Bom. L. R. 1038, : 
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ov at any other place to which he may direct 
remittance to be sent and that this is not a 
matter of “courtsey or favour but a rule of 
business: (4) that the constituent always has to 
bear the loss orto take the bensfit of exchange: 
(5) the Adatya’s liability for interest ceases 
with the despatch of the kundi.” 

That is the way Mr. Justice Batty reads 
the evidence of most of the witnesses for the 
plaintiff. 

A careful perusal of the plaintiff's witnesses 
has satisfied me that it is not an accurate 
description of what they have said. The net 
result of that evidence correctly read is that pri- 
marily the place of payment is the place where 
the constituent resides, which in the present 
case is Bombay, but that the payment should 
be made in any other place, if the-constituent 
has chosen to give directions to that effect. 

[After discussing the evidence given by 
different witnesses, his Lordship continued]. 

Upon the whole, then, I have arrived at 
the conclusion that the weight of the evidence 
is in support of the custom set up by the 
plaintiff. Batty, J. would, I think, have come 
to the same conclusion if he had not misapp- 
yehended the evidence of several of the 
witnesses. 

But ib was argued that an inference to 
ihe contrary must be drawn from certain 
circumstances, namely, the Aundyaman 
system and loss of interest on hundis in 
transit. I do not think that it is a necessary 
inference from those circumstances that 
they are inconsistent with the custom set up 
by the plaintiff. It must be remembered 
that the transaction we have to deal with 
ig one between a principal and his agent. 
Where the latter has to remit to the former 
moneys which he has collected for the 
principal he is certainly entitled to charge 
all the expenses he has to incur in collecting 
and sending. The evidence shows that 
hundyaman is charged on that azcount as 
part of the contract. It is but reasonable that 
if the custom is that an up-country agent 
should pay to his principal in Bombay 
moneys collected by the former on the 
latter's account, the agent ought to debit 
the principal with charges incurred in 
remitting the moneys to Bombay : and that 
the principal should lose interest during 
transit. oe is alsothe conclusion come to 
by Batty, J., at the page 114 where he 
‘remarks :— The, evidence in this case shows 
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that he nndertakes to send such profits not as 
a debt due from himself but as proceeds 
realized by him on the constituent’s charges, 
and custom recognises that he is entitled to 
such charges as an agent as under section 
217 of the Contract Act for expenses properly 
incurred by him in conducting such business.” 
Tf then these are the terms of the contract, 
we do not see how they affect the material 
question as regards the custom set up by the 
plaintiff. The learned Advocate-General has, 
however, sought to bring this case within the 
principle of Comber v. Leyland (1). He has 
argued that what the evidence establishes 
is that the up-country pakka adatya has to 
remit the money to his constituent in Bom- 
bay and when he has remitted the money by 
means of a hundi, then his obligation is at an 
end No doubt some of the witnesses. have 
spoken of remittance but they weré not 
asked whether they understood payment and 
remittance as synonymous expressions. It 
is merely speculating to suppose that they 
so understood, especially when we find that 
most of the witnesses have distinctly stated 
that the up-country adalya’s liability ceases 
not when he has simply remitted the money, 
but when the money in cash is received by 
the constituent. One of the witnesses exmined 
by the defendant, viz., Ramanand, says 
(page 56) that the constituent will not give 
credit to the adutya merely because the 
latter has sent a hundi for moneys due; 
credit wiil be given after the constituent 
has cashed and received actual payment. 
The effect of the evidence is to prove that 
the pakka adutya’s liability ceases when hard 
cash has come into the hands of his consti- 
tuent. That circumstance distinguishes the 
present case from Comber’s Cass (2). 

For these reasons, I think, the decree of 
the Court below must be reversed and as the 
learned Judge in that Court disposed of the. 
suit on a preliminary point, we must remand 
it for trial on the merits. Plaintiff must bear 
the costs of the previous hearing of the 
appeal and have the costsof the present appeal 
heard before us and the costs of the issues: 
tried in the Court below. 

Batchelor, J—I agree with my learned 
colleague in the order he has proposed but 
in deference to the arguments we have heard 
I think it is desirable to state my views as 
briefly as possible. 


(2) (1808) A. O. 524; 67 L. J. Q.B. 884; 79 L.T, 180, 
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The only question before us is whether the 
money payable under tbis contract is payable 
in Bombay so that the cause of action may 
be said to have arisen in part within the 
jarisdiction. 

Now it seems to me that this case is one 
which depends entirely upon its own evi- 
dence. What does the evidence show P Does 
it show that the money is payable, in 
Bombay or does it show only that the money 
is payable where the principal, the creditor, 
elects to be paid P Inmy opinion, it shows 
that the money is payable in Bombay with a 
discretion to the principal to select some 
other place for payment if he chooses to do 
so. [His Lordship discussed the evidence of 
several witnesses and continued] :— 


Then it is said that inference is displaced 
- by the circumstance that admittedly it is the 
principal who has to bear the charges on 
account of remittance and of exchange, this 
latter item including the item of interest. But 
I cannot take that view. The principal’s 
liability for these charges, ifit stood alone, 
would, no doubt, be some indication that 
payment was to be made at Akola, though 
the indication would be faint inasmuch as the 
Agent’s authority to deduct these charges 
may be referred to section 217 of the Contract 
Act. But, however, that may be, in my opinion, 
the best answer to the argument is this, that 
the evidence must be considered as a whole 
and, so considered, it shows that by the 
ordinary mercantile usage attached to this 
form of contract, the contract embodies both 
stipulations, first, that the money should be 
payable in Bombay, and secondly, that the 
Agent should be entitled to deduct these 
‘charges. I can see no reason why these two 
stipulations should not co-exist in the same 
contract if the parties are minded to combine 
them. And on the evidence in this case I find 
that that is precisely what the plaintiff 
and the defendant elected to do. That, in 
my opinion, is the contract which they made. 
Some assistance to the respondent was sought 
to be obtained from the use of the phrase 
“Akola chalan,” but the word ‘chalan’ means 
no more than currency and the Akola 
currency is admittedly the British currency. 
That being so, it seems to me that the only 
distinction sought to be introduced was the 
distinction between the British currency of 
Akola and the currency of the neighbouring 
Native State which borders upon Akola. It 


may be desirable just to notice the case of 
HRamam Ohettiyar v. Gopalachait (8), though 
it has not been cited to us. That case is 
distinguishable inasmuch as there the only 
fact in the plaintiff’s favour was that he 
resided at Kumbakonam, and there was no 
evidence that the debt was payable at 
Kumbakonam. 

For these reasons I agree in the order 
proposed by my learned colleague. 


Appeal allowed. 
(8) 31 M. 228, 





(Not reported yet clsew here ) 
CALCUTTA HIGH COURT. 
Secoxp Civin APPEAL No. 1772 or 1908. 
August 10, 1909. 

Present :—Mr. Justice Caspersz. 
LAKSHMI NARAYAN MAITY AND 
ANOTHER—WJ UDGMENT-DEBTORS—A PPELLANTS 
versus 
GOPAL CHANDRA MAITY—Decess- 
HOLDERB— RESPONDENT. 

Transfer of Property Act (IV of 1882), » 90 -— Com. 
promise mortgage-decree— Reduction of security—Appli- 
cation to sell property not mortgaged 

The plaintiff sued for Rs. 795 on a mortgage in 
which 16 biyhus of land were hypothecated. Tho par- 
ties came to terms and a mortgage-decree was passed 
for Rs 450 to be realised from the sale of 2 bighas 16 
cottahs of the land only There was nothing to show 
that the parties intended to contract themselves out 
of section 90 ofthe Transfer of Property Act. Tho 
plaintiff not berg able to realise tho amount of tho 
decree by the sale of the limited security, applied for 
a decree under section 90. 

Held, that ho was entitled to got the decree. 

Raju Ram Ranjan Chakravarti v. Indra Narain Duse, 
33 C 890, 10C W. N. 862, distinguished. 


Appeal from the decree of the Sub-Judge 
of Midnepur, dated May 5, 1908, reversing 
that of the First Munsif of Tamluk, dated 
July 29, 1907. 

Babu Hart Bhushan Mukherjec, for the 
Appellant. 

Babu Jotish Chandra Hazra, for the Re- 
spondents. 

Judgment.—tThis appeal arises ont 
ofan application by the plaintiff decree- 
holder to recover the balance of his mortgage 
debt, otherwise than out of the property sold, 
under section 90 of the Transfer of Property 
Act. 

The Court of first instance refused that 
application, relying on the case of Ram 


Ranjan Ohakravarti v. Indra Narain Dass (1). 
(1) 33 Q. 890; 100. W. N. 862. 
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The lower appellate Court has construed that 
authority differently and has allowed the 
application, 

In second appeal, by the defendants judg- 
ment-debtors, the contention is that, inas- 
much as the plaintiff consented to reduce his 
security to 2 bighas 16 cottahs only, he was 
not entitled to proceed against any other pro- 
perty of the judgment-debtors under section 
90 of the Transfer of Property Act. 

The facts are these :—The plaintiff sued to 
recover a sum of Rs. 795 onthe basis of a 
mortgage-deed, executed in favour of his 
assignor the defendant No. 6, in which some 
1£ dighas of land were hypothecated. When 
the suit came on for trial, the parties came 
to terms, and a decree was passed in favour 
of the plaintiff for Rs. 450 including all costs 
to be realised from the sale of 2 bighas and 
16 cottahs of land only. The decree is 
evidently a mortgage-decree and if was not 
necessary, (in fact it is unusual), for any 
further stipulation to be entered in such a 
decree that the decree-holder would be en- 
titled to proceed under section 90 in the 
event of the debt not being satisfied by the 
sale of the hypothecated property. 

Now, if it is a mortgage-decree, and if 
there is nothing to indicate that the parties 
jntended to contract themselves out of the 
provisions of section 90 of the Transfer of 
Property Act, the plaintiff would be clearly 
entitled to proceed under that section, when, 
as has been here found, he has been vnable 
to realise more than Rs. 200 by the sale of 
the limited security. The construction put 
by the lower appellate Court, upon the case of 
Raja Ram Ranjan Ohakravarttv. Indra Narain 
Dass (1) , appears to be a perfectly correct one. 
In that case, all that was done was without 
the consent of the mortgagor, and there was 
nothing to show that he acquiesced in the 
release of substantial portions of the mort- 
gaged property. In the case now under appeal 
the parties willingly accepted a modification 
on the one side, of the mortgage-debt and, on 
the other, of the security out of which 
that mortgage-debt was to be realised. 
There is nothing to indicate that the parties 
did not contemplate the further procedure 
under section 90 in accordance with the 
usual practice of the Courts in executing 
decrees of this kind. 

_ Ithink, therefore, that this appeal must 
fail on the only point that has been urged 
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before me. The appellant must pay the costs . 
of the plaintiff-decree-holder. : 


Appeal dismissed. 


(Not reported yet claowhere ) 
MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST APPELLATE ORDER 
No. 84 or 1908. 
September 1, 1909. 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
VENCATRAMANTAH—Derenpart— 
JUDGMENT-DEBTOR-——A PPELLANT 
Versus 
VENKATACHINULU AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), » 282— 
Transfer of deciee—Dec'ce for maintenance, whether 
can be traxsferied in thole or in part— Transfer of 
portion awarding arrears of maintenance, 

Under sections 232 of the Civil Procedure Code 
{XIV of 1882), a Court can recognise the transfer of 
a portion of a decree, if 1t thinks fit to do go. 

Kishore Chand v Gisborne § Co,17 O 841 and 
Muthu- narayara v Pa'kn whna, 19 M. 808, followed. 

The transfer of that portion of a decree for mam- 
tenance, which awaids arrears that had accrued due, 
is valid and can be recognised by Courts. 


Appeal against the Order of the District 
Judge of Vizagapatam, in A. S. No. 30 
of-1908, presented against the order of the 
District Munsif of Vizagapatam, in E. P. 
No. 607 of 1907, M. P. No. 1081 of 1907. 

Mr. X. Streentvasa Aiyangar, for the Appel- 
lant. 

Mr. V. Remesam, for the Respondents. 

Judgment.—In this case what was 
transferred was not the whole maintenance 
decree, but only that portion of it which’ 
velated to the arrears of maintenance that 
had already accrued due, that being the only 
portion of the decree which coald be trans- 
ferred. The question is, whether the trans- 
fer should be recognised by the Court under 
section 232, Civil Procedure Code. It is 
contended that transfers contemplated nnder 
section 232, Civil Procedure Code, are 
transfers of the whole decree, and that transfer 
of a portion cannot be recognised. Kishore 
Chand Bhakat v. Gisborne and Co. (1), which 
was approved in Muthynarayana Reddi v. 
Balkrishna Reddi (2), is against this view, 
and we are prepared to follow it. The trans- 

(2) 17 C. 341. 

(2) 19 M. 308. 
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fer then may be recognised if the Court thinks 
the case is a proper’ one. We see no reason 
in this case why the transfer should not be 
recognised, The transfer is of all the arrears 
due up to the date of the transfer, and it is 
not shown that the judgment-debtor will be, 
in any way, injured. As to the contention 
that the decree for maintenance cannot be 
transferred that contention can have no force 
in so far as the transfer of the decree in 
respect of arrears accrued is concerned, 
and thatis all that has been transferred. 
We dismiss the appeal with costs. 
Appeal dismissed. 


(Not reported yet elsewhero ) 
SINDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civic Appsat No. 17 or 1909, 
Angust 19, 1909. 
Present :—Mr. Lucas, J. C., and 
Mr, Knight, A. J. ©. 
RAHIMTULLA ISHAK—~Drraypintr— 
APPELLANT 
TETENE 
-JHAMATMAL CHAINRAT AND oTHERS— 


PLAINTIFFS— RESPONDENTS. 

Partnership—Liability of retired partner for sub- 
sequent transactions—Business continued in the old 
name—Knovwledge or acquiescence, effect of—-Contract Act 
(1X of 1872), &. 284, scope and applicabs'ity of —“ Pub- 
lic No'tce,” muning of—Estoppel by cond ucf-—Evidence 
Act (I of 1872), 8. 116. 

Where A and B carried on business as partners 
under the name and style of AB, and B subsequently 
retired from the partnorship but tho bnsiness was 
continued by A under the old name 

Helg, (Por Lucas, J. 0.)-— 

The fact that the business 
the old name did not make B liable for the 
transactions subsogqnent to his rotiroment. Because 
a Firm was styled A B, ıt did not follow that all the 
persons doaling with it were entitled to believe that 
it consisted of two men, one called A and the other 
called B 

Evon if B knew that his name was being used, 
that by itself will not render him Hable Mere 
passive acquiescence in, or even consent to the use 
of hig name by a partner, who loft the Firm, would 
not render him liable to persons dealing with the 
Firm after he left it. Newsome v. Ooley, 2 Camp- 
bell 617, Ee-pirte Central Bunk of London, (1892) 
2 Q B 633, followed 

It is extremely doubtful whether section 264 of 
the Oontract Act applies to persons dealing with a 
Firm for the first time after a change in its constitu- 
tion. Chundee Churn v. Edip, 8 C.678;11C0 L. R. 
225 , Chandumal v Gangaram, 78 P. R. 1903, Rauma- 
gami v, Kadar Jb, 9 M 492, referred to, 


was carried on in 
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(Per Kinght, A J. 0) 

Section 264 is an illustration of a particular form 
of estoppel by conduct and no person is entitled 
to take advantage of it unlces the facts raiso n 
presumption that the absence of notice excited in 
him a behef which caused him to do something 
that he would not otherwise have done Tho 
ecction must not be construed as an absoluto 
proposition of law, but must bo read with section 115 
of the Evidence Act 

In its application to the mushroom “ paitnerships” 
that are constantly forming, re-forming and dissolving 
among the petty native traders of Karachi,section 264 
must be construed with a due regard to the ci- 
cumstances of the case Public notice means notice 
to the public concerned, MeJeer v Humble. 16 East 
169, Barfrot v. Goodall, 3 Campbell 149, and with 
such partnerships as these, that body may fairly 
be restricted to the persons who have uleady had 
dealings with the Firm, or are eminently hkely to havo 
dealings with it ın the future 

Each case must be judged on its own merits and 
in a case hke the present when a retiring partner 
sends express notice of the dissolution to tho old 
* customers ” and informs the brokers and the im. 
mediate neighbourhood, he has done all that sec- 
tion 264 requnes of him 

Appeal from the decree of N. Crouch, 
Esquire, Additional Judicial Commissioner. 

Mr. Hirdaram Mewaram, for the Appellant. 

Mr. Dipchand, T. Ojha, for the Respondents. 


Judgment. 


Lucas, C. J.—The plaintiffs-respondents sued 
appellants and two others as partners of a 
firm styled Nurmahomed Rahimtulla for the 
price of cloth supplied to the firm. 

The lower Court held that the appellant, 
though no longer a partner when the cloth 
was supplied, was liable to the respondents 
(1) because he had held himselt ont as a 
partner and (2) becanse no notice under 
section 264, Indian Contract Act, was given 
to the public of the dissolution of the 
partnership. j 

The points for our decision are :— 

(1) Did appellant hold himrelf out as a 
partner after he had ceased to bo one so to 
render himself liable under section 245 of 
the Indian Contract Act ? 

(2) Was public notice given of the dissolu- 
tion of the partnership between himself and 
Nurmahomed, and if not what is the conse- 
quence P 

We find on (1) inthe negative and on (2) 
that no public notice was given but that 
this alone will not render appellant liable to 
the plaintiffs 

Section 245 of the Indian Contract Act 
rung as follows: ‘a person who has by words 
spoken or written or by his conduct led an- 


446 
RAHIMTULLA ISHAK V. JHAMATMAL CHAINRAI. 


other to believe that he is a partner in a par- 
ticular firm is responsible to him as partner 
in such firm.” 

lt has been found as a fact by the lower 
Court that the partnership between appellant 
and Nurmahomed:was dissolved before 
February 1907 and this finding has not been 
challenged before us. The dealings which 
form the subject of present suit all took 
place after the dissolution and it is not 
alleged that plaintiffs had any dealings what- 
ever with the old firm before its dissolution. 

The learned Judge of the Court below sums 
up the case of “Estoppel” as he calls it as 
follows :— 

“Rehimtulla had openly held himself ont 
as apartner, he must have known why the 
old name was being continued and what 
would be the effect of snch use and he 
deliberately allowed it to be used. Such use 
amounts, in effect, to a representation that 
Rahimtulla was still a partner. I find that 
believing the firm Nurmahomed Rahimtulla 
to include both Nurmahomed and Rahimtalla 


plaintiffs and other merchants give his credit 


to it. This is a clear case of estoppel.” 

What is the evidence upon which the 
learned Judge has come to this conclusion? 

It is admitted that after dissolution 
Nurmabomed carried on business in the cloth 
market under thename of tlie old firm Nur- 
mahomed Rahimtulla. 

He says’ Rahimtulla was present when 
I told people I should carry on business in 
the name of Nurmahomed Rahimtula.” 
Rahimtolla said on the first occasion when 
he was examined as a witness “ When I 
received the summons, I came to know that 
Nurmahomed carried on business in the 
name of Nurmahomed Rehimtulla. I knew 
that this name was continned in dealing 
with merchants in the cloth market.” 

Mr. Crouch seems to think that the latter 
of these 2 sentences implies that Rahimtulla 
knew all along that his name was being 
used. but the 2 sentences read together seem 
to us clearly to imply that he only came to 
know of this after-he received the summons 
in this case. 

This has, however, been cleared up in his 
further examination at the end of the case. 
He says “I did not know until after the suit 
had been filed that Nurmahomed carried on 
business after dissolution as Nurmahomed 
Rahimtulla, He had not my anthority to use 
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my nameand he distinctly said he would do 
business in his own personal name. Nur- 
mahomed probably says I authorised him 
in order to get rid of his liability”. 

After all Nurmahomed has said nothing 
more than that, when he told people that he 
was still going tə carry on business in the 
old name, Rahimtulla was present. 

It is not alleged thatthe “People” alluded 
to included plaintiffs. 

But, in our opinion, it would be dangerous 
to accept as true this statement of Nur- 
mahomed in face of the positive denial of 
Rahinmtulla. 

The fact that the business was continued 
in the old name, taken by itself, amounts to 
practically nothing. 

It does not follow that, becanse the firm 
was styled Nurmahomed-Rahimtula, all per- 
sons dealings with it were entitled to believe 
that it consisted of 2 men one called Nur- 
mahomed and the other Rahimtnulla. 

The plaintiffs’ firm in the present case is 
styled Chanrai Utamchand and yet none of 
the actual partners bear either of these 2 
names. Before and after the partnership 
with Rahimtnila Normahomed did business 
under the name of Nurmahomed—Jan Maho- 
med, Jan Mahomed is his father and it has 
been found as a fact that he was never a 
partner with his son. 

We will now see what plaintiffs in this 
and other similar suits have to say about 
Rahimtulla. Bhojraj (Exhibit 33) one of the 
plaintiffs in this suit says “The account in 
our books is in the name of Nurmahomed- 
Rehimtulla”. Thawar (the broker) told us 
that the firm consisted of 4 partners and that 
they were so and so. . ..l know Rabim- 
tulla now. I only got to know him since 
this case. I never saw him at the shop. 
. .. .L never saw the shop”. 

Ghanshamdas (Exhibit 45) one of plaintiffs 
in another case says ‘Defendants used to come 
to the market to onr shop, t.e. Nurmahomed 
and Rehimtulla...... They came to pur- 
chase. They came 2 or 4 times.. 
purchases were made through a broker even 
when they came themselves..... „I did not 
seo Reahimtulla working at the shop. I 
never went tothe shop. i never inquired 
about Rahimtulla.” 

This witness is flatly contradicted by Nur- 
mahomed who says that he never went in 
person to make purchases in the cloth 
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market. Why should he, when, as admitted 
by Ghanshamdas, all purchases were made 
through brokers P 

Bhojomal (Exhibit 61) plaintiff in yet 
another case says “I have known Rahimtulla 
since the day I had been tothe shop .. .. 
I had been told by the brokers before 
this who were the partners. I had no con- 
versation with Rahimtulla or Nurmahomed 
(when I went to the shop)”. 

Prima facie it seems incredible that, when 
this man was actually in the shop and face to 
face for the first time with Rahimtulla, he 
should not even have asked him whether or 
not he wasa partner in the firm. Thawar 
(Exhibit 26) one of the brokers, who has 
been dubbed by the lower Court as liar and 
who has been doing his best to fasten 
responsibility on Rahimtulla states “I used 
to buy in the name of Nurmahomed Rahim- 
tulla I nsed to tell the merchants from whom 
I purchased that Jan Mahomed was a partner 
and was a moneyed man. It was on thzs assurance 
that merchants sold goods”. We must regard 
the evidence of the plaintiffs in the 3 suits as 
that of interested persons and there is no 
reason why greater weight should be allowed 
to it than to that of Rahimtulla who is a 
defendantin all 3 suits. 

It is not necessary for us to desl with the 
evidence of the brokers because the lower 
Court has held in clear terms that they are 
liars On the whole, even on the facts we 
are unable to support the finding of the 
learned Judge that Reahimtulla, after he had 
left the firm, did hold himself out as one of 
the partners or that he even knew that his 
name was being used. 

- But, even assuming that he did know, we 
think that this by itself wonld not render 
him liable. 

The Indian case law as to this 
be nil. 

But, the English Courts have held that 
mere passive acquiescence in or even consent 
to the use of his name by a partner who has 
left the firm would not render him liable 
to persons dealing with the firm after he 
left it. 

In Newsome v. Oole» (1), Thomas Coles 
and his 3 sona carried on business in 
the name of Thomas Coles and Sons, 
After their father’s death the 3 sons carried 
on business for some years in the old name. 

(1) 2 Campbell 617. 


appear to 
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They then dissolved partnership and one 
of them continued the business alone in 
the old name. Newsome, who dealt with 
the firm for the first time after the dissolution, 
sued all 3 brothers. It was found at the 
trial that they knew that the old name was 
still used but took no steps to prevent its 
such use. It was held that they were not 
liable, Hz parte Central Bank of London (2) 
is a still stronger case. 

John and William Fraser were partners in 
a firm styled William and John Fraser. John 
Fraser retired and William carried on tho 
business under the old name with the 
consent of John Fraser and accopted a bill of 
exchange in the firm’s name. The Court hold 
that John was not liable to the holder of the 
bill. 

This case has been quoted by the appel- 
lant’s pleader to show that absence of public 
notice does not make the retired partner 
liable to persons who deal with the firm for 
the first time, after his retirement. 

But we can hardly accept it as an authori- 
tative decision on this point because it does 
not appear that the question of notice was 
substantially in issue. 

For all the foregoing reasons we must hold 
that Rahimtulln is not liable to plaintiffs 
under Indian Contract Act, section 245. 

We will now deal with the question of 
notice. It does not appear from the record 
that any public notice was given of the 
dissolution of the partnership between Nur- 
mahomed and Rahimtulla. 

Bhojomal (plaintiff in another suit) 
states “If native merchants dissolve part- 
nership they inform the public through broker, 
some issue hand-bills and put notices in the 
newspaper. I know of no case in which n 


-dissolution has been advertised in a news- 


paper”. Nurmahomed says “We informed 
people having accounts with us that we had 
dissolved partnership. No notice was given 
to the word generally”. 

In Ohundee Churn Dutt v. Edulgi Oowasjee 
Bijnee (3), the Court after admitting difficulty 
in the interpretation of section 264 held that 
it mnst depend npon its circumstances as to 
what ir public notice under that section. 
Plaintiff in that case, who was a customer of 
the firm before dissolution was held to be 
entitled to express notice of the retirement of 


(2) (1892) 2 Q. B. 633. 
(3) 8 ©. 678, 11 C.L.R. 225, 
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one of the partners and because he did not 
receive such notice the retiring partner 
was held liable. 

. The question of notice as affecting persons 
dealing with the firm after dissolution was dealt 
with incidently only and the decision on that 
point is obiter dictum. In the case of Chandu- 
mal v. Gangaram (4), Robertson, J. was 
constrained to admitthat ho felt great difficulty 
in interpreting section 2°34. He says (pp. 333-5 
“The section isone not easy of interpretation, 
but it cannot, in our opinion, be held to cover 
the case of a person dealing with a firm for 
the first time after a change from its original 
constitution so as to make a partner who had 
already retired liable. Sach a person had no 
dealings with the “frm” origiually constitut- 
ed at all and cannot be said to bea person 
having dealings with a firm who will not 
be affected by a dissolution of which no public 
notice has been given.” 

In Ramasami v. Kadar Bibi (5), the 

Judges of the Madras High Court seem 
to have held views similar to those quoted 
above. They say Section 264 enacts that 
persons dealing with a firm will not be 
affected by a dissolution of which no public 
notice has been given.. .. In the present 
case the firm with which appellant opened 
dealings consisted of defendants Nos. 2 and 3 
and there has been no change in the firm since 
the dealings commenced. It would certainly 
be on apppellant to prove that they commenced 
dealings with the firm on the strength that 
the defendant No. 1 wasa partner.” In this 
case there was no public notice. 
_ We ourselves must admit that the section 
js difficult ofinterpretationand we cannot hold 
that it will apply to the facts of the present 
case so as to make Rahimtulla liable to plain- 
tiffs simply because no public notice of his 
retirement from the firm was given. We 
think it extremely doubtful whether section 
264 applies to persons dealing with a firm 
for the first time after a change in its 
conatitution. The learned Judge of the Court 
below has not discussed the Inw but has 
assumed that section 264 applies and so we 
are in ignorance of the exact interpretation 
he puts on the wording of the section. 

We reverse the decree of the lower Court 
so far as it affects appellant and dismiss the 
suit against him with costs. Appellant will get 
costs in this appeal. 


(4) 78 P. R. 1903. (5) 9 N. 492, 
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The decision in this appeal disposes of First 
Appeals Nos. 15, 16, 18 of 1909 and Miscellane- 
ous Applications Nos. 31 and 32. The cases were 
all tied together in the lower’ Court and the 
evidence recorded in Snit No. 367 of 1907 
against the decree in which the present appeal 
has been filed. 

Knight, A. J. C—Section 264 of the 
Contract Act is an illustration of a particular 
form of estoppel by conduct, and I do not 
think that a person is entitled to take advant- 
age of it unless the facts raise a presumption 
that the absence of notice excited in him a 
belief which caused him to do something 
that he would not otherwise have done, 
The section must not be construed as an 
absolute proposition of law, but must be 
read with section 115 of the Evidence Act. 
In the present case itis impossible to suppose 
that the transactions into which the plaintiffs 
entered with Nurmahomed were, in any way, 
affected by the presence of defendant's 
name in the title Nurmahomed—Rahim- 
tuila. As the learned Judicial Commissioner 
has pointed out, there is nothing in such a 
name to lead a Karachi tradesman to suppose 
that he was dealing with more than one 
person. Whatever information the plaintiffs 
had, they received through their brokers; 
and I decline to believe that the men who 
lied so recklessly on their behalf in this suit 
were not aware that defendant had termi- 
nated his connection with Nurmahomed. 
Such a fact it was the broker’s business to 
know, and they had every opportunity of 
ascertaining it. The dissolution had been 
notified to all the old ‘customers,’ and I do 
not see what further effective action defendant 
conld reasonably have laken. Very possi- 
bly the brokers lied to their principals as 
they Hed to the Court, but that cannot 
prejudice the defence. 

In its application to the mushroom 
“partnerships” that are constantly forming 
re-forming and dissolving among the petty 
native traders of Karachi. section 264 must 
be construed with a due regard to the cir- 
cumstances of the case. Public notice means 
notice to the public concerned, McIver v. Rum- 
ble (6), Barfoot v. Goodall (7), and with such 
partnerships as these, that body may fairly be 
restricted to the persons who have already 
had dealings with the firm, or are eminently 

(6) 16 East 169 

(7) 3 Campbell 149, 
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likely to have dealings with itin the future. 
A notification in the Official Gazette, or in the 
local newspaper, would not reach these people 
save by the veriest accident, and the time hon- 
oured method of the żom-tom is even less likely 
to convey any information to persons not 
already acquainted with the partners and other- 
wise apprised of their separation. In sucha 
case as that before us, I think that the retiring 
partner has done all that section 264 requires 
of him when he sends expiess notice of 
the dissolution to the old ‘customers’, and 
informs the brokers and the immediate 
neighbourhood. Each case must-be judged 
on its own merits, and in the present instance 
I conclude on the evidence that defendant 
took snch action as I have described. I would, 
therefore, reverse the decree of the lower 
Court and dismiss the suits with costs 
throughout, 
Appeal allowed 





(s. c. 18 C. W. N. 1149.) 


CALCUTTA HIGH COURT. 
FULL BENCH REFERENCE. 


IN 
SACOND Cryin Appeau No. 1477 or 1908 AND 
Lerrers Parent APPRAL No. 118 or 1907. 
August 28, 1909. 
Present — Sir Lawrence Jenkins, Kt., C. J, 
Mr. Justice Stephen, Mr. Justice Mookerjee, 
Mr. Justice Coxe and Mr. Justice Chatterjee. 
In S. C. A. No. 1477 or 1908. 
PIRTHI CHAND LAL CHOWDHOURY— 
PLatntigF— APPELLANT 
versus 
SHEIKH BASARAT ALI—DEFENDANT— 
RESPONDENT. 

In L. P. A. No. 118 or 1907. 
KIRTI CHANDRA CHATTERJEE — 
PLAINTIFF—ÅPPRLLANT 
VErsusS 
MOHESH DUTT JHA—DEFRENDANT— 

i RESPONDENT. 

Bengal Tenincy Act ( VIIL of 1885), 33, 50.105, 106, 
115—Provamption under s 50—Whrther applieuble in 
anpucution under s 105 after final prblication of 
tha vecord—Practice—Second appal—Mutt.rs under 
8.106 decided mu proceeding unders 105. 

When an application 18 made under section 105 
of the Bengal Tenancy Act for settlement of rent, 
after the final publication of the Record-of-Rights, 
the tenant is entitled, in view of the provisions 
of section 115, to the benefit of tho presnmption 
under section 60, 


A second appeal would lic if the Settlement Officer 
decided any matter which would properly come under 
section 106 of the Tenancy Act but which came m 
inadvertently or as an ancillary issue in a proccedmg 
under soction 105 

The view expressed in the case of The Sersetary of 
State v. Kajımuddı, 26 C 617, that section 115 secins 
to contemplate a case in which a raiyat w seeking to 
get the benefit of the presumption for a pernod sub- 
sequent to the time when the Record-of Rights was 
framed, disapproved, as disregarding the plain terns 
of the section 


In Second Civil Appeal No. 1477 of 1905. 

Babu Jogendra Nath Mukherji, for the 
Appellant. 

Babu Harendra Krishna Mukherji, for tho 
Respondent. 


REFERENCE TO A FULL BUNCH. 

Mookerjee, J.—This is an appeal on behalf 
of the landlord against a decree made in 
proceedings under section 105 of the Bengal 
Tenancy Act for settlement of fair and 
equitable rent. The Record of Rights was 
finally published on the 18th February 1907; 
on the 8th April following, the landlord 
made an application under section 105 for 
settlement of fair and equitable rent payable 
by thetenant respondent. The tenant plead- 
ed that he was a ratyafat a fixed vent, and, 
therefore, his rent was not liable to be altered. 
The Assistant Settlement Officer overruled 
this objection and on the 12th August 1907 
settled whathe considered to be fam and 
equitable rent. The effect of the rent so 
settled was to enhance the rent previously 
paid by one anda half anna in the rapee. 
The tenant appealed to the special Judge and 
reiterated the objection that his rent was uot 
enhanceable ashe wasa raiyat at a fixed 
rent. In support of this contention, he relied 
upon rent receipts from 1842 to 1887 which 
apparently showed that le had held the land 
ata uniform rent for more than twenty 
years. On this basis it was argued on 
behalf of the tenant that under section 50 
of the Bengal Tenancy Act, he must be pre- 
sumed to have held at the same rent from 
the time of the permanent settlement anid 
the rent was consequently not hable to bo 
increased except on the gronnud of alteration 
of area of the holding which was neither 


‘alleged nor proved by the landlord. The special 


Judge held that the presumption under 
section 50 was applicable and had not been 
rebutted by the landlord. He, therefore, 
decreed the appeal and dismissed the appli- 
cation for settlement of ront. Tho landlord 
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has now appealed to this Court and on his 
behalf the decision of the special Judge has 
been assailed on the ground that in view of 
the provisions of section 115 of the Bengal 
Tenancy Act, the presumption under section 
50 isnot applicable to the tenancy in question. 
Tn support of this proposition reliance has been 
placed upon the decision of Mr. Justice 
Brett in Ramsewak Chowdhuri v. Mohunt 
Bansi Das.* In support of the contrary 
view, reliance has been placed by the respond- 
ent upon the decision of Mr. Justice Doss in 
Maharaja Radha Kishore Manika Bahadur v. 
Umed Ali (1). It is conceded by the learned 
Vakils on both sides that the views taken in 
these two cases cannot be reconciled. Under 
the Rules of the Court (Chapter V Rule 1), 
therefore, I am bound to refer the matter to 
a Full Bench for decision. The question 
which I refer for, decision is whether when 
an application is made under section 105 of 
the Bengal Tenancy Act for settlement of 
rent after the final publication of the Record 
of Rights, the tenant is entitled, in view of 
the provisions of section 115 of Bengal Ten- 
ancy Act, to the benefit of the presnmption 
under section 50. 

I may add that reference was also made to 
the case of Secretary of State for India v. 
Kajimudds (2), in which it was ruled that when 

(1) 12 €. W. N. 904. (2) 26 0. 617. 


a suit is brought by a tenant for the purpose 
of testing the correctness of the decision ofa 
Revenue Officer in regard to the entry as to 
the status of a ratyat in a Record-of-Rights, 
the provisions of section 115 against the 
presumption as to a fixed rent have no 
application and the tenant is entitled to the 
benefit of such presumption. This dicision 
has no direct bearing upon the question 
raised before me, but it was suggested by the 
learned Vakil for the respondent that if the 
view taken in this case be correct, the view 
taken by Mr. Justice Doss in Maharaja 
Radha Kishore Mantkya Bahadur v. Umed 
Ali (1) logically follows from it. 

As the question referred for decision arises 
in an appeal from appellate decree, under the 
Rules of the Court (Chapter V Rule 2), the 
whole appeal must be referred to a Ful Bench 
for final disposal. 


Pending the above referc rce, Letters Patent 
Appeal No. 118 of 1907, frem the decree 
of Mr. Justice Brett, dated August 12, 1907, 
in Second Appeal No. 2384 0f 1906, came 
on for hearing before a Division Bench com- 
posed of Sir Lawrence Jenkins, C. J., and 
Mr. Justice Mookerjee. 

The facts of this case will appear from 
the judgment of Brett, J., which was as fol- 
lows — 





“ Second Appeals Nos. 520 and 562 to 565 of 1907 
decided on the 24th March 1909. (Unreported). 

The material portion of the jadgment is as fol- 
lows — 

Brett, J.—These five appeals arise ont of 5 smits 
brought bythe plaintiffs-respondents for enhance- 
ment of rent. The ground on which the enhance- 
ment was sought was, as stated in the plaint, that 
the rate at which rent was being paid was below 
the prevailing rate in respect of lands of similar 
description and with similar advantages held by 
tenants of the same class. In fact the -grounds for 
enhancement were those stated in section 30 of the 
Bengal Tenancy Act. A Revenue Officer was ap- 
pointed as Commissioner under the provisions of 
section 31 of the Bengal Tenancy Act and, after 
his report had been received, the suits were taken 
up and disposed of on the basis of that report. It was 
found by the Oourt of first instance that the plain- 
tiffs were entitled to recover reub atthe rates ns- 
certained by the Commissioner and, accordingly, 
decrees at those rates wore given to them. On 
appeal tothe lower Appellate Court, the judgment 
and decrees of the Court of first instance were con- 
firmed. The tenant defendants have appealed to this 
Court. 

In support of the appeals, it has been urged that 


the lower appellate Court has erred ın law in hold- ° 


ing that the appellants in Appeal No. 565 are not 


entitléd to get the benefit of the presumption under 
section 60 of the Bengal Tenancy Act. . . . . . 

As regards the first point, 1 find that the lower 
Appellate Court has carefully gone into the question 
whether the appellants in Appeal No. 565 are en- 
titled tothe benefit of the presumption under sec- 
tion 50 of the Bengal Tenancy Act. What that Court 
has found is that, since thos Record-of-Rights hag 
been prepared, section 115 is a bar to the defendants 
taking the benefit of that presumption. In my 
opinion, the view which it has taken is correct, 
It isnot as if in this case the entry in the Record- 
of-Rights itself was in question, in which case, no 
doubt, ıt would have been open to the defendants 
to prove that they had held their lands at an nni- 
form rate of rent for twenty years prior to the 
settlement soas toraise a presumption under sec- 
tion 50 of the Act. I think the view taken by tho 
lower Appellate Court is correct, that since the status 
of the defendants has once been ascertained and 
entored ın the khatian, itis not open to them in 
a suit like the present to rely on the pro- 
sumption raised under section 60 of the Bengal Ten- 
ancy Act. 50608 eee Se he ee aa ak a 

Babus Jogesh Chandra Roy and Lachms Narain 
Singh, for the Appellants. 

Babus Mohendra Nath Roy, 
gee and Chandra Bekar 
spondents, 


Umakalt Mukher- 
Banerjee, for the Re- 
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Brett, J.— The present appeal arises out of 
a suit brought by the plaintiff appellant, 
under the provisions of section 105 of the 
Bengal Tenancy Act, to have a fair and 
equitable rent settled for the tenancy held by 
the defendants. 

It appears thata Record-of-Rights had been 
made in the village and that under the pro- 
visions of section 105, the plaintiff, within 2 
months from the date of the final publication 
of the record. put in an application to have 
a fair and equitable rent settled of the land 
held by the defendants. The grounds, on 
which he claimed to have rent settled other 
than that which was entered on the original 
record, were that the defendants held lands 
in excess of the area for which they were 
paying rent and that there had been a 
rise in the average local prices of staple 
food-crops during the currency of the present 
rent, 

The defendants denied their lability to 
pay any rent in excess of that which they had 
been paying all along. 

Their case was that the tenancy had been 
granted to one of their ancestors, who was 
n Pundit of some eminence, and that their 
ancestors and they had, ever since the 
time when the tenancy was first created, 
been paying rent at the same rate which 
they were paying at the time of suit. The 
lower Court found that the plaintiff had 
failed to make out the grounds on which 
he claimed to be entitled to have a fair and 
equitable rent settled in excess of that 
which the defendants admitted and that the 
rate admitted by the defendants wasa fair 
and equitable rate of rent for the defendants’ 
tenancy. In arriving at this conclusion, both 
the lower Courts have taken into consider- 
ation the fact that the defendants alleged 
that the tenancy was granted in the first 
instance to one of their ancestors and that 
they had been in possession of it for a long 
series of years. Both the Courts have 
accepted as genuine a series of rent-receipts 
for over 20 years, which the defendants 
- put in in support of their case, and both 
Courts held that under the provisions of 
section 50 of the Bengal Tenancy Act, the 
defendants were entitled to the benefit of 
the presumption that the tenancy had been 
held by tbeir ancestors and afterwards by 
them at the same rent from the time of 
the permanent settlement. On these grounds, 


the Courts have settled the rent which the 
plaintiff is entitled to receive as being that 
which the defendants admitted they were 
bound to pay. 

The plaintiff has appealed and a prelimi- 

nary objection to the appeal has been taken 
on the ground that under the provisions of 
section 109 of the Bengal Tenancy Act, uo 
appeal lies as the decision in the present 
case is a decision settling the rent. In sup- 
port of this contention, the case of Remesar 
Singh v. Bhubaneshwar Jha (8) has been rce- 
lied upon. That case, on its facts, is vory 
similar to the present, though ıt must be 
admitted that in that case the Court did not 
rely on any presumption arising in favour 
of the defendants under the provisions of 
section 50 of the Bengal Tenancy Act. Jt 
was, however, held in that case that where 
the Courts had come to the conclusion that 
the rent to be settled ar a fair and equit- 
able rent was the rent which had been pre- 
viously paid by the defendants, that was n 
settlement of the rent within the meaning 
of sectien 105 of the Act and that no second 
appeal lay. Inmy opinion, the present con- 
tention is sound and must prevail. 
, The learned Vakil for the appellant con- 
tends that an appeal lies bacause in this case 
a question of status has been determined. 
The plaintiff, however, framed his suit nnder 
the provisions of section 105 of the Bengal 
Tenancy Act and the proceedings both before 
the Court of the first instance and the 
lower appellate Court were carried on under 
the provisions of that section. The question 
which the lower Courts had to determine 
was—-what was a fair and equitable rent 
and they held that the defendants lad 
made out their case that the rent which 
they ' had heen paying all along wasa fhir 
and equitable rent. I am, therefore, of 
opinion that in this ease no second appeal 
lies. 

On the merits, also, I am of opinion that 
the present appeal cannot succeed The learn- 
ed Vaki for the appellant has contended that 
the presumption under section 105 of the 
Bengal Tenancy Act could not arise in favour 
of the defendants in this case having re- 
gard io the provisions of section 115 of the 
Bengal Tenancy Act. He has argued that as 
the particulars mentioned in section 102 c, 
(b), had already been recorded before tle 

(3) 33 ©. 837, 
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present application was made by the plaintiff, 
therefore, the defendants were not entitled to 
the benefit of the presumption. This conten- 
tion is not, in my opinion, sound, for the 
proceedings under section 105 were taken 
in continuation of the proceedings for the 
settlement of rents andthe preparation of 
the Record-of-Rights and, under these œr- 
cumstances, the provisions of section 115 
cannot be held to apply so as to bar the 
defendant from relying on the provisions of 
section 50 of the Act. 

The learned Vakil has also contended that 
as the defendants stated that the tenancy 
was granted to their great-grandfather, there- 
fore, the lower Courts were wrong in hold- 
ing that the tenancy was in existence from 
before the time of the parmanent settlement. 
1 find, however, in the judgment of the 
Court of first instance that the defendants 
alleged that the tenancy had been created 
more than 200 years ago, and, in my opinion, 
the lower Courts are fully justified in giving 
the defendants the benefit of the presumption 
under section 50 of the Act. 

I, therefore, dismiss the appeal with costs. 





Babus Dwarka Nath Ohakravarti and Upen- 
dra Nath Ohatterj, for the Appellant. 

Babus Umakali Mookerjee and Provash 
Ohandra Mitter, for the Respondent. 

REFERENCE TO A FULL BENCH. 

Jenkins, C, J, and Mookerjee, J—One of the 
questions that arises in this appeal is whether 
section 115 of the Bengal Tenancy Act 
negatives the presumption under section £0. 
This question has been already referred to a 
Full Bench, and we refer the same question 
” in this case also to a Full Bench in the terms 
of the reference made in Special Appeal 
No. 1477 of 1908. The reference is necessi- 
tated by the decision in Secretary of State for 
India in Oounctl v. Kajemuddi (2) and the 
point on which we differ from that decision is 
as to the effect of section 115 of the Bengal 
Tenancy Act on section 50, 

This reference will come on with the other 
reference. 





In Second Civil Appeal No. 1477 of 1908, 
appeal from the decree of the special Judge 
of Purneah, dated February 24, 1908 revers- 
ing that of the Assistant Settlement Officer of 
that place, dated Angust 12, 1907. 

Babu Jogendra Nath Mookerji, forthe Appellant, 


Babus Nalini Ranjan Ohatterjt and Harendra 
Krishna Mukherji, for the Respondent. 





In Letters Patent Appeal No. 118 of 1907. 

Babus Dwarka Nath Ohakravarti and 
Upendra Nath Ohaiterji, for the Appellant. 

Babus Umakali Mukherji and Provash 
Ohandra Mitter, for the Respondent. 


OPINION OF THE FULL BENCH 
WAS DELIVERED BY 


Chatterjee, J—In this case the Record-of- 
Rights under Chapter X of the Bengal 
Tenancy Act was finally published on the 
18th February 1907 and the defendant 
was recorded in the Khattan as amere occu- 
pancy raiyat. On the 8th of April following 
the landlord made an application for settle- 
ment of rent under section 105 of the 
Bengal Tenancy Act. The defendant pleaded 
that he was a raiyat at a fixed rent which 
was not liable to enhancement. The Setile- 
ment Officer overruled the pica of the ten- 
ant and enhanced his rent by 13 annas in the 
rupee. On appeal by the tenant the special 
Judge held that as he proved payment of 
rent at an uniform rate for more than 20 
years he was entitled to the benefit of the 
presumption under section 50 ofthe Bengal 
Tenancy Act and that presumption not 
having been rebutted, his rent was not liable 
to enhancement. The landlord appealed to 
this Court and it was contended on his behalf 
that as the status of the tenant had been finally 
published under section 102 cl. (b) and there 
had been no suit under section 106, the pro- 
visions of section 115 of the Bengal Tenancy 
Act barred the presumption under section 50. 
As there was a conflict betwccn the decision of 
Mr. Justice Brett in Second Appeal No. 520 of 
1907* and that of Mr. Justice Lal Mohan Doss 
reported in Maharaja Radha Kishore Mani- 
ka Bahadur v. Umed Ali (1), the following 
question was referred for the decision of the 
Full Bench : “whether when an application is 
made under section 105 of the Bengal 
Tenancy Act for settlement of rent after the 
final publication of the Record-of-Rights, the 
tenant is entitled, in view of the provisions 
of section 115 of the Bengal Tenancy Act, 
to the benefit of the presumption under section 
50”. A reference was also made to the case of 
the Secretary of State for India v. Kajimuddi 
(2) as supporting the view of Mr, Justice Doss, 

t See p £50, supra, footnote, 
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Chapter K of the Bengal Tenancy Act has 
undergone several amendments and it can- 
not be said that the successive amendments 
have made the law clearer of comprehension 
or easier of practical application. The Chief 
difficulty in answering the qnestion referred 
arises from the fact that section 115 has 
remained the same as it was under the 
original Act VIII of 1885, while the previous 
sections of the Chapter have undergone 
repeated and varied changes. Reading the 
Chapter as it stood before amendment by Act 
III B. C. of 1898, the Revenue Officer was 
under section 103 to ascertain and record 
the particulars required by section 102 and, 
when so desired by the landlord or the 
tenant, make a settlement of fair and equitable 
rent under section 104 cl. (2). When he had 
completed his record under the previous sec- 
tion, he was under section 105 to publish a draft 
record fora month and receive and consider 
any objection to any entry in the record. 
Under section 106 he was also to hear and 
decide any disputes regarding any entry 
in or omisssion from the record and then 
finally frame the record and publish it locally, 
such publication being conclusive evidence 
that the record had been duly made under 
the Chapter. The parties, therefore, had 
opportunities of watching and objecting 
to the proceedings (1) by objections under 
section 105 which were decided summari- 
ly and subject to an appeal to the special 
Judge, (2) by disputes under section 106 
which were subject to an appeal to the 
special Judge and a second appeal to the 
High Court except in the case of rents 
settled under clause 2 of the section 104. 
Under section 109 only undisputed entries 
were presumed to be correct and finally sec- 
tion 115 provided that the presumption 


under section 50 shall not theroafter apply. 


Under the law, then, as it stood before 
Act IIL of 1898, the tenant would be entitled 


to the benefit of the presumption under sec- 


tion 50 in a proceeding under section 105 
or 106. Under the Amending Act of 1898 
the old section 105 was altered into sec- 
tion 103A which provided for the publication 
of the draft record and the receiving and 
consideration of objections to entries in or 
omissions from the record, and after the 
disposal of such objections the final framing 
of the record and final publication thereof, 
such publication being conclusive evidence 


that the record had been duly mado under 
the Chapter. Section 103 B provided that a 
certificate by the Revenne Officer that the 
record had been published under Chapter X 
would be conclusive evidence of suchpubli- 
cation and every entry ina Record-of -Rights 
should be presumed to be correct untiltho 
contrary is proved. The changes, therefore, 
were (1) that objections not only as to 
entries but also as to omissions from the 
record might be considered under section 
108A, (2) that the final publication would 
follow the disposal of the objections as to 
entries and omissions and need not wait for 
the decision of disputes under section 100 
which are for the first time called suits 
and required to be initiated by plaints upon 
stamp-paper and to befiled within 2 months 
from the date of the certificate of final publi- 
cation. Section 105 provided for the settle- 
ment of a fair and equitable’ rent in res- 
pect of the land held by the tenant ; clause 4 
of this section provided that the existing rent 
was to be presumed tobe fair and equit- 
able and the rules laid down in the Act for 
the guidance of Civil Courts in increasing or 
reducing rents must be followed. The same 
time (2 months) was allowed for a swt under 
section 106 or an application for settlement 
under section 105. Section 107 provided 
that the decision of the Settlement Officer 
in all proceedings for the settlement of rents 
and all proceedings under section 106 should 
have the force and effect of a decree bet- 
ween the parties and should be final subject 
to a revision under section 108 or appeal 
under section 109.4, and further directed 
thata note of all rents settled and of all de- 
cisions of disputes should be made in the 
record-of-rights finally published under 
section 103A and such note considered a part 
of the record. The wording of section 115 
remained the same as before. 

- There was a further amendment of section 
106 by Act I of 1908 and the time limit for 
the suit was raised to 3 months from the 
date of the final publication, but the other 
alterations are not material to the present 
discussion. The law as it stood after these 
amendments of 1898 and 1903 is the one 
that would apply to the present case. The 
wording of section 115 is plain enough and 
might without anything else lead to the con- 
clusion that as soon as the final record is 
framed under section 103 A clause (2), tho 


död 


INDIAN CASES. 


[1909 


PIRTHI CHAND LAL CHOWDHURY V. SHEIKH BASARAT ALI. 


particulars mentioned in section 102 clause (b) 
should be taken to have been recorded and 
the presumption under section 50 should 
cease to apply thereafter to that tenancy. 
From a consideration of the history of the 
Chapter, however, it would appear that 
from 1885 to 1898 the tenant had the benefit 
of the presumption under section 50 in 
all proceedings under sections 105 and 106. 
By the Act of 1898 these proceedings were 
to commence within two months of the 
final publication so that if the final pub- 
lication were to be the point of time after 
which the presumption was not to ap- 
ply, the tenant would necessarily lose the 
benefit of the presamption in these proceedings 
without any opportunity having been given 
to him to avail himself of it in a regular 
contest coming up to the Highest Court. 
This presumption, although it might in one 
sense be considered a rule of evidence, is 
to the tenant in this province a cherished 
right granted to him so long ago as 1859 
in consideration it may be of his general 
iguorance and incapacity to cope with the 
superior intelligence and ways and means 
of his landlord. Itcan hardly be supposed 
that the legislature meant to take away 
this right by implication. On the other 
hand it is quite conceivable that the 
Legislature thought the wording of sec- 
tion 115 which is “‘frecorded under this 
Chapter” and not “finally published ” was 
wide enough to embrace proceedings under 
sections 105 and 106 as parts of the final 
record as expressly provided by section 107. 
It is not necessary to consider in this case 
whether “recorded” means “recorded after all 
chances of on amendment of the record 
under any other provision of the Chapter 
are over, including a suit as contemplated by 
section 111.” 


In this case the application by the land- 


lord was under section 105 and it has been 
contended before us that the tenant not 
having brought a suit under section 106 was 
not entitled tothe advantages of sucha suit 
in the proceeding and plead fixity of rent. 
He has, however, pleaded it and both the 
lower Courts have considered it without 
apparently any objection by the appellants. 
lt appears that sufficient attention has not 


always bcen paid to the distinction bþet-- 


ween a suit under section 106 and a pro- 


ceeding for settlement under section 105. 


and cases initiated by an application headed 
under section 105 have often come up in 
second appeals which have been entertained 
as competent notwithstanding the provisions 
of section 109A, clause 3. In the case of 
Mothura Mohan Lahiri v. Umasundart Debi (4) 
it was held that when the lower Courts 
decided a question with regard to 
the prevailing standard of measurement, 
the area of lands in the possession of ten- 
ants or the liability of the tenants to pay 
excess rent for excess lands upon an applica- 
tion for a settlement of rent, a second 
appeal lay to the High Court 

In the case of Kali Kishore Pal v. Gopi 
Mohun Roy Chowdhury (5), it was held that 
if matters properly coming under sections 
105 and 106 are not kept separate, a second 
appeal lies in respect of matters properly com- 
ing within section 106. In the case of Raja 
Kumar Partap Sahay v. Ram Lal Singh (6). 
it was held that when in a proceeding 
under section 105 the Special Judge holds 
that there was no excess land and, therefore, 
no rent to be settled, a second appeal lay 
to the High Court. In tho case of Badu 
Preobarat Narain Singh v. Murat Rai (7) 
where in a proceeding under section 105 
the Special Judge beld that the claim for. 
assessment of rent had been barred by 
limitation, it was held that the decision 
was not one settling ® rent and, there- 
fore, a second appeal lay. In the case of 
Naimuddin Shaikh v. Ram Rangini Dasi (8) 
it was held that no second appeal lay 
ugainst an order setiling rent although the 
question of the status of the tenant was raised 
and decided in the Court below : it does not 
appear whether the case was governed by the 
law as itstood before the amendment of 1907. 
It shows, however, that the tenant was 
allowed to plead the presumption under 
section 50. There are many unreported 
cases also holding that a second appeal 
would lie if the Settlement Officer decided 
any matter which would properly come 
under section 106 but which came in in- 
advertantly or as an ancillary issue ina 
proceeding under section 105. It is quite 
possible that the same Officer having to 


deal with proceedings under section 105 and 
(4) 25 O. 84. 

8 5 0. L. J. 34n. 

6) 5 ©. L. J, 538. 

(7) (1909) 2 Ind Cas. 263, 18 O. W. N. cciv. 

(8) 13 C. W. N. cexx: 
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suits under section 106, matters coming under 
either section are indiscriminately dealt 
within the same proceeding even if it is 
headed as one under section 105. In the 
present case also although the proceeding 
was one under section 105, a second ap- 
peal has been entertained probably without 
objection andin fact the appellant would 
be out of Court on his own admission if 
he were to contend that the decision as 
to status was ultra vires in a proceeding under 
section 105 and, therefore, no second appeal 
lay. Considering, therefore, the practice that 
has prevailed for a series of years, I think 
the tenant in this case was entitled to the 
benefit of the presumption under section 
50 and in this view of the matter I would 
answer the question referred in the affirmative. 
The case of the Secretary of State for India v. 
Kagimuddi (2) was a case of a tenant claim- 
ing the benefit of the presumption under 
section 50 in a suit to contest the correct- 
ness of an entry in the Record-of-Rights 
and has no direct application to the facts 
of this case except so far as it rests on the 
view that “section 115 seems to contem- 
plate a case in which a ratyaé is seeking 
to get the benefit of the presumption for 
a period subsequent to the time when the 
Record-of-Rights was framed.’ With this 
view J am unable to agree, for, in my opi- 
nion, it disregards the plain terms of the 
section, which are general in expression and 
contain nothing to justify the limited con- 
struction that has been placed on them. 
The case was one governed by the law as 
jit stood before the amendment of 1898: 
there can be no doubt that a suit of the 
nature brought then would lie as being 
within the contemplation of section 111, but 
after the tenant had omitted to appeal to 
the Special Judge or to take proceedings 
under section 106, he could not be heard 
to complain that he had been deprived of 
a cherished right, when his claim for the 
benefit of the presumption under section 50 
was confronted by the provisions of section 
115. 

The result is that the Appeal No. 1477 
of 1908is dismissed with costs before the 
Division Bench and this Bench. 

The Letters Patent Appeal No. 118 of 1907 is 
disissed and the judgment of Brett, J. affirmed. 
The respondent is entitled to his costs before 
the Division Bench and this Bench, 


Coxe, J.—I have had the advantage of 
reading the judgment of Mr. Justice Chat- 
terji and I agree generally that in proceed- 
ings under section 105 of the Bengal Ten- 
ancy Act, the tenant is entitled to the 
benefit of section 50. This particular case 
fell under the Tenancy Act as amended by 
the Act of 1898. Under section 107 (2) 
of that Act a note of all decisions of dis- 
putes under section 105 became a part 
of the- Record-of Rights and it seems 
to me a reasonable inference that the parti- 
culars in respeot of a tenancy, which were 
the subject of a dispute under section 
105, were not regarded as finally recorded 
within the meaning of section 115 until 
that note had been made. It seems reasonable 
to suppose that the Legislature, which as 
Mr. Justice Chatterji points out, cannot 
have wished to hamper the tenants in ob- 
taining # revision of the record by the 
Revenue Officer, left section 115 unaltered, 
after the alteration of sections 105 and 106, 
because it was supposed that section 107, sub- 
section 2, would have the effect of keeping 
the tenant’s right to plead section 50 alive, 
until cases under sections 105 and 106 were 
disposed of. 

It may perhaps be open to doubt whe- 
ther the words “a note of all rents settled 
and of all decisions of disputes by the 
Revenue Officer under section 103,” in 
section 107 sub-section (2), necessarily in- 
clude a note of a decision by a Revenue 
Officer that the tenants are ratyats at fixed 
rates, and, that their rents, therefore, were 
not open to settlement. Rents settled 
under section 105 are not incorporated by 
the Actin the Record-of-Rights like rents 
settled under section 104 F. If then a ten- 
ant were recorded in a Record-of-Rights 
as an ordinary occupancy raiyat, and the 
landlord subsequently applied for a settle- 
ment of rent under section 105, then it 
may be argued that even if the tenant 
succeeded in showing that he was a raiyat 
at’ fixed rates, no change would be necessary 
in the entries of recorded rents, and con- 
sequently the particulars referred to in 
section 115 should be regarded as final, 
even before the decision of the landlord's 
application. And it may perhaps be’doubt. 
ed whether a decision that the tenant was 
a ratyat at fixed rates could, strictly speak- 
ing, be said to be a settlement of a rent 
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or a decision of a dispute under section 
105, such as should be incorporated in the 
_ Record under section 107 (2) of the Act. 
But there can be no doubt that decisions 
of this kind do virtually affect the record, 
and are, as a matter of practice, incorporat- 
ed in it. And it has been the practice 
of this Conrt for a long time, even before 
the last amendment of the Act, to regard 
points of this nature as capable of deter- 
mination in proceedings under section 105, 
and as jastifying second appeals in such 
proceedings. I think, therefore, that a deci- 
sion by a Revenue Officer in a proceeding 
under section 105, that a tenant 1s a ratyat 
at fixed rates, may reasonably be regarded 
as a matter that should have been incor- 
porated in the Record under section 107 
(2) of the Act, as amended -in 1898 ; 
and, therefore, while such proceedings were 
pending, the Record might well have been 
regarded as incomplete under section 115 and 
the tenant is entitled to plead the benefit of 
section 50. 
Appeals dismissed. 


(Not reported yet olsewhere ) 

hi MADRAS HIGH COURT. 
O. S. Arrear No. 11 or 1907. 
April 16, 1909. 

Pi esent:—Sir Arnold White, Chief Justice 

and Mr. Justice Miller. 

T. LUTCHIMEE DOSS AND ANOTHER— 
APPELLANTS 
versus 

Toe SECRETARY or STATE ror INDIA 


in COUNCIL—Resronpent. 

Inam, grant of—Grunt of right to collect revenues 

from cerlatn villugee—Tunk, ounership of, «whether 
covered by grant=—Prescriptive right to use water to the 
extent of triigation—Water-cest, levy of—Enfranchise- 
ment of inam—8ettlement by Inam Commissioner as 
to the appropriation by Government—Water-ceos for 
tirva yuati, legality of—Cess paid under fear of dis- 
traint—Rtght of recovery. 
. The grant by Government of an imam, whereby 
the inamdar 18 tocollect the revenues of property, 
covered by the grant, does not,in the absenco of 
express words to that effect, convey any absolute 
night to any tank therein. 

The water rights, however, that pass by implica- 
tion with such grant amount to undertaking by the 
grantor not td refuse to ryots, holding nanjat lands, 
the quantity of water necessary to enable them to 
irrigate their lands and so to pay the revenue which 
they had paid to Government before the grant. 


The Govaument is, however, entitled to lovy 


water-cess on a supply of water larger than is 
proved to have been the customary distribution to 
the ryots. 

Where, on tho date of the onfranchisement of an 
inan, tho Inam Commissioner fixed tho basis of the 
income and undertook that Government would not 
take more than a fourth of the income derived from 
the various sources taken into account .— 

Held, that it amounted to an engagement beo- 
tween the Government and the xamdir whereby 
the former undertook to content itself with one- 
fourth of the fareal gasti and tirva gastt on the average 
area then chargeable with those payments, and it 
was illegal to levy further charge for wator on that 
area. 

Where a cess not legally payable was collected by a 
threat of distress in case of default: Meld, that the 
person paying was entitled to recover the amount 
thus paid eyon though the payment was made 
before actual seizure of the property and tho threat 
administered foll short of ‘coercion’ as nged in the 
Indian Contract Act 

Nasayanasam: Teddi v. Osuru Reddi, 25 M. 648, 
referred to. 


Appeal from the decree and judgment of | 
Mr. Justice Boddam, dated 21st December, 
1906, in O. S. No. 12 of 1905. 

Mr. P. E. Sundara Atyar, for the Appel- 
lants. 

The Hon. P. S. Sicaswam? .Aiyar (Advo- 
cate-General), for the Respondent. 


_Judgment.—the principal question 
in this appeal is, what is the extent of the 
plaintiff’s right to draw water for irrigation 
from the Tinnanur tank? 

We have no doubt that plaintiff isnot the 
owner of any part of, or share in, the bed of 
the tank. This question neems hardly to have 
been in dispute in the Court below, but was 
argued before us, though Mr. Sundara Aiyar 
did not consider it necessary for tiig case to 
prove his client’s ownerslup. 

There is no`doubt that the ies ‘did not 
belong to the plaintiff's predecessors 
before the grant of the Cowle (Hx. C). in 
1826, and there is nothing in that Oowle or 
in the Schedule A attached thereto—a sche- 
dule which, according to the Cowle, specifies 
the lands over which the right to collect the 
revenues is granted—to suggest that the 
ownership of the tank was thereby conveyed 
to the tnamdar. On the other hand the 
schedule rather indicates that it was not so 
conveyed, and there are circumstances which 
render any such alienation improbable. 
There is evidence in this case that part of the 
tank-bed is situated in the village of Vep- 
pampatti and if that is true, and it comes from 
the plaintiff’s own witness, itis highly improb- 
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able that the Government would have made ofirrigation. These shares are also referred to 
over the tank to the mamdar of Tinnanur. in the correspondence between the officers 
Even if that is not true it is certainly true of Government on the subject of repairs (vide 
that the tank serves not only Tinnanur but Exs. U. and 0.0,). From Exhibit U , it appear 
also another inam village and some Govern- that the Government styled the tnamdar as 
ment villages, and it is unlikely that the co-owner of the tank, but there is no evi- 
tnamdar of Tinnanur would have been made dence that he ever held that position and he 


sole owner of a tank of this kind. + has never claimed it, though he has claimed 
Mr. Sundara Aiyar contended that, however, to be the sole owner. 
the question of the tank-bed may be decided, There is oral evidence as to the distribution 


his client must be held to be the ownerof,s of the water by turns, and on the plaintiff's 
share in the water of the-tank, or to have side the fact that the Government has not. 
rights by way of easement to make use of a before the first of the years to which this suil 
definite share of the water for irrigation of relates, demanded water cess from the ¢namdar. 
the lands of Tinnanur, if for no other purpose This evidence merely shows that there was 
and that inasmuch as he has not attempted a customary distribution of the water in the 
to draw from the tank more than his share tank between the areas to be served by it: 
he isnotbound to pay anything to the Govern-. from Ex. U. it is clear that the Government 
ment for the use of the water he has taken. did not rely on this distributory system as 
Now, the Cowle Ex. O. says nothing of deciding the amountof contribution due from 
water rights, and we cannot presume that the the inamdar. though they used it for that 
Government intended to grant tothe mamdar purpose in Ex. Q; in the suit in which Ex. U. 
any water right other than those which would isthe judgment they calculated their claim 
pass by implication with the grant of theright on the average area irrigated. On the defen- 
over the land. What was granted was the dant’s side thereis the very strong negative 
right-to collect the revenues of the village evidence of the grant. If the Government 
and what passed by implication therewith, were granting a definite share of the water to 
so far as water rights are concerned, would the tnamdar, the Cowle (Ex. C) would have 
seem to be an under-taking not to refuse to said so. Of course, if the plaintiff could show 
the ryote holding manjas lands the quantity that the ryots were entitled to a definite 
of water necessary to enable them to irrigate share that would be enough for him, but _ 
these lands and so to pay the revenue which there is nothing to show that. They may be 
they had paid to the Government before the entitled to demand that not less than 54 out 
grant. of 9% shares of the water shall be sont down 
The evidence to which we propose to refer to their lands, if that amount is required for 
does not prove that the ryots of Tinnanurasa the irrigation of those lands, but there is 
body were entitled to a definite share of the no proof that the Government is bound to 
water of the tank as against the Government. supply them with more than is required for 
It shows that after the grant of 1826 (it is not the purpose of irrigation of the lands irrigated 
clear whether the same system was in force atthe time of the grant. There is thus no 
before that time) there was an arrangement proof ofany engagement between the Gov- 
by which the different villages served by the ernment and the znamdar by which the 
tank drew water by turns of different dura- -.inamdar is entitled to a definite share of thu 
tion, arranged, no doubt, originally with waterin the tank, and that being sv, the 
reference to the extent of land irrigated in Government has a right by virtue of Madras 
each village; by this arrangement Tinnanur Act VII of 1865 to levy cess for water sup- 
got 53 shares ont of 93, Annambathu one plied for irrigation. 
share and the other Government villages the The inam granted in 1826 was enfranchised 
remaining 2} shares, and upon the basis of. in 1871, aquit rent being fixed at th of the 
this arrangement, the Government arranged on. average annual income, and second crop 
one occasion withthe tnamdar to share the cost charge collected by the tnamdar on the 
of repairing the tank. The znamdar, in the average extent of 141 acres of nanjat land 
agroementmadeonthatoccasion, (Ex. Q), is des-. and 36 acres of punjat land was taken into 
cribed as being interested to the extent of 5}. accountin arriving at the income. It 15 
shares out of 95 inthewaterdrawnforpurposes contended by the plaintiff that at least to 
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this extent the tnamdar is entitled to free 
irrigation, and on the other hand, the Advo- 
cate-General urges that the water cess levied 
is atnx and the Government does not, by 
granting an inam, undertake not to levy taxes 
on the garantee. 

Assuming that the water cess is a tax and 
not rather the price of a commodity, 
the engagement between the inam Commis- 
sioner and the tnamdar amounted to this: a 
certain income is derivable from taxes of 
different kinds including taxes for the use of 
water for 36 acres of dry lands and for 2nd 
crop on 141 acres of wet lands. Of this 
income the tnamdar takes three-fourths and 
the Government, one-fourth as the value of 
its reversionary rights. 

This amounts to an engagment by which 
the Government andertakes not to take more 
than one-fourth of the income derived from 
the various sources taken into account, and 
one of these sources is the charge col- 
lected from the ryots for irrigation 
known as farsal justi or tirua jasti, according 
as itis levied on the irrigation of nanjat 
or gpunjat land. The Advocate-General 
has not shown us how this charge is to be 
distinguished from the water-cess leviable 
under the Act of 1865, and we do not think 
there is any true distinction. There was 
then an engagement between the tnamdar 
and the Inam Commissioner by which the 
latter undertook that the Government 
would content itself with ith of 
faisal and &rva jasit on the average aren 
then chargeable with those payments, and 
it will be a breach of that engagement if on 
that area the Government now levies a fur- 
ther charge for water.. The Advocate- 
General suggested that an engagement of 
this kind was beyond the powers of the Inam 
Commissioner. The power of the Inam Com- 
missioner, speaking generally, was to sell, to 
the inamder, the reversionary right of the 
Government, and to fix the price in accord- 
ance with the rule laid down by the Gov- 
ernment, and the Advocate-General has not 
shown us that these rules were transgressed 
in the Settlement with which we are dealing ; 
we are, therefore, bound to presume that they 
followed. 

* To this extent of 141 acres of nanjat and 
86 acres of punjat, we think there is an en- 
gagement by which the tnamdar is entitled to 


use the tank water for irrigation for second - 


crop on the nanjat land and for watering one 
crop on the punjai free of any charge, that 
is, not included in the quit rent. 

The learned Judge below allows free: 
irrigation for 42 acres of second crop land 
stated by the Curnum io be registered as 
such in the accounts. It does not appear 
when it was so registered, but it is not found 
in Ex. G. and G. 2; it is not unfair, therefore, 
in the absence of other evidence, to infer that 
it was not so registered prior to the Inam 
Settlement, and consequently that it ought to 
be included in the area for which prior to 
that time faisal jasti was charged t.e., in the 
141 acres for which the tnamdar is entitled 
to irrigation free of cess. 

There remains the question of compulsion, 
and upon that point we are unable to -agree 
with the learned Judge, who, with great 
reluctance, felt bound to hold that the pay- 
ment by the plaintiff was voluntary. There’ 
was here a threat that if the money was not 
paid within a given time, it would be:collect- ' 
ed by distress and sale of the plaintiff's pro- 
perty. Itis true that when the given date 
arrived, it would have been necessary to issue 
a new distress warrant before actual seizure 
of the property, but that fact does not, in our 
opinion, affect the efficacy of the threat; the 
issue of the warrant would inevitably follow 
the, default in payment. It is not necessary 
to decide whether or not the acts of the 
officers of the Government amounted to coer- ' 
cion within the meaning of section 15 of the 
Indian Contract Act; even if they fall short 
of that it may be open to the plaintiff to 
recovel, [Nurayanasamit Reddi v. Osuru Reddi 
(1),] and we have no doubt that here the 
payment was made to avoid a threatened dis- 
traint and was not voluntary. 

We must, in these circumstances,. substi- 
tute forthe decree of the learned Judge a 
decree declaring the right of the plaintiff to 
irrigate free of charge over and above the 
extent admitted by Government 36 cawntes, 
9 vishams, 14 chittaks of punjai land, and a 
2nd crop on 141 catwnies, viskams and 2 
chittaks of nunjat and directing the refund 
to him of such amount as this modification 
may render necessary. 

As regards costs, we think the plaintiff 
should recover his costs of the appeal and the 
parties should pay their own costs in the 


Court below. Decree modified. 
(1) 25 M. 548, 
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SEKHABAN NAIR V. KONGOT BACHARAN NAIR. 


_ (Not reported yet elsewhere ) 
MADRAS HIGH COURT. 
Szconp Cryin APPEAL No. 718 or 1904. 
October 9, 1908. 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
SEKHARAN NAIR AND OTHERS— 
APPELLANTS 
versus 


KONGOT EACHARAN NAIR AND OTHERS 
— RESPONDENTS. 

Court Fee» Act (VII of 1870), s. 7, clause (ix) and 
sch, I, article 1—Mortgage—Sutt for cdemption— 
Dental of right to redeem, or inthe alternative plea 
that larger amount 18 payable—Decree for redemption— 
Appeal by defendant—Subject-matter of appeal— 
Memorandum oj appeal, Court-fee payable on. 

The subject-matter in dispute in a suit for 
redemption ofa mortgage is the existence of the 
right to redeem, and any question as to the amount 
payable asthe condition of redemption should be 
regarded as merely incidental to that right. In an 
appeal from the decree in such a suit, directing re- 
demption on payment of the amonnt mentioned in the 
plaint, where the defendant contests the right of 
redemption or claims, in the alternative, a larger 
amount than that mentioned in the plant, the Court-- 
fee payable by him on the memorandum of appeal is 
the same as was paid by the plaintiff on his plaint. 

A plaint or memorandum of appeal in a redemp- 
tion suitcan only come under article 1 of schedule 
I of the Court Fees Act, and under section 7, clause 
(9) of the said Act the fee in such a suit should be 
computed according to the princypal money ex- 
pressed to be secured by the instrument of mortgage. 

Obiter :—Even where the only question in anappeal 
against a decrees in a redemption suitisas to the 
amount payable, the Court-feo should be computed 
on the amount in dispute. : 

Hafiz Ahmady. Sobha Ram, 7 A. 488, relied upon. 
Reference wider Court Fees Act, 1870, 20 M. 867, 
16 M L.J. 287, referred to. 


Second appeal against the decree of the 
Subordinate Judge of South Malabar at 
Calicut, in A. S. No. 308 of 1902, presented 
against the decree of the District Munsif of 
Alatur in O. S. No. 401 of 1900. 

Mr. J.L. Rosario and Mr. V. Ryru Nambiar, 
for the Appellants. 

The Hon. V. Krishnaswami Atyar, for the 
3rd Appellant. 


Mr. P. R. Sundara Aiyar and Mr. O. V. 
Ananta Krishna Atyar, for the lst Respondent. 

The other respondents were not represented. 

Judgment.—tThe suit is to redeem a 
kanom. The District Nunsif dismissed the 
suit, but the Subordinate Judge on appeal 
gave the plaintiff a decree for redemption on 
payment of the kanom amount and a certain 
sum for value of improvements. Against’ 
this decree certain of the defendants have 
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filed the present second appeal, and in their 
appeal memorandum they question the 
plaintiff’s right toredeem and also contend 
thatif itis held that the plaintiff is entitled 
to redeem, he can only do so on payment of n 
larger sum for improvements than that fixed 
by the Subordinate Judge. The extra amount 
claimed for improvements is not given in the 
memorandum of appeal, and Court-fee has 
been paid on the kanom amount only. The 
preliminary objection is taken on behalf of 
the  plaintiff-respondent, that the extra 
amount claimed for improvements should be 
stated and that Court-fee should be paid on 
that amount also. 

The Court-fee payable on a document of any 
of the kinds specified in the first or second 
schedules of the Court Fees Act is indicated in 
one or other of those schedules— vide sections + 
and 6 of the Court Fees Act. Article 1 of 
schedule I is a general article indicating the 
fee payable in respect of a plaint or memo- 
randum of appeal not otherwise provided for 
in the Act, that is, we take it, not falling 
under any other article of the first or 
second schedules, ag it is those schedules 
alone which indicate the fee. A perusal of 
the two schedules will show that a plaint or 
memorandum of appeal in a redemption suit 
can only come under article 1 of schedule J. 
Under that article the Court-fee has io be 
computed at a stated rate on the amount of 
value of the subject-matter in dispute, so 
that before we can ascertain the amount of 
the fee we must know the value of the gub- 
ject-matter in dispute. Now a suit for 
redemption isa suit to recover property 
mortgaged on payment of what is alleged io 
be due to the mortgagee. The plaint may 
show that in addition to the principal money 
arrears of interest and compensation for im- 
provements are payable to the mortgagee 
before the property can be recovered. It 
may also indicate that the defendant is celain- 
ing more under one head or another than the 
plaintiff admits to be due. Nevertheless section 
7 clause IX of the Court Fecs Act lays down 
that the fee in such asuit shall be computed 
according to the principal money expressed 
to be secured by the instrument of mortgage. 
Hence in such a snit it must be taken that 
for the purpose of article 1, schedule, I the 
value of the subject-matter in dispute is the 
said principal money. From this it seems 
reasonable to infer that for the purpose of 
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: the Court Fees Act the subject-matter in 
dispute in a redemption suit isthe existence 
of the right to redeem, any question as to the 
amount payable as the condition of redemp- 
tion being regarded as merely incidental to 
that right. Let us suppose that such a suit 
ig dismissed and that the Court dismissing 
the suit hasalso recorded a finding that if it 
were found that the plaintiff had the right to 
redeem he would have to pay more than the 
amount alleged by him to be due. Tho 
plaintiff on appeal would necessarily trge 
his right to redeem, and might also contest 
the finding as to the amount payable. The 
nature of his suit in appeal would, however, 
be, in no way, altered, and there is no sound 
reason why the subject-matter in dispute in 
the appeal should, forthe purpose of the 
Court Fees Act, be regarded as different from 
the subject-matter in dispute in the plaint, 
í. e, the existence of the right to redeem. 
How then are we to value that subject-matter. 
in the case of the appeal memorandum? We 
can only value it as in the case of the plaint, 
as otherwise there is no provision in the Court 
Fees Act for valuing it. Suppose again the 
plaintiff gets a decree for redemption and the 
defendant as in.the present case appeals, 
contending that the plaintiff has no right to 
redeem and in the alternative thatif the 
plaintiff has the right to redeem the amount 
payable by him is greater than that found by 
the lower Court. : Here again the nature of 
the suit is in no way changed in appeal. 
The same questions arise as arose originally 
and as arise inthe appealby the plaintiff 
just dealt with above, wtz.,the existence of 
the right to redeem, and the amount payable 
if that right is found to exist. There is no 
goodreason why a defendant appealing on 
such grounds should be in a worse position 
than a plaintiff appealing on similar grounds, 
or why the subject-matter in dispute in the 
defendant’s memorandum of appeal should 
not, also, for the purpose of the Court Fees 
Act, be taken to be the same as the subject- 
matter in dispute in the plaint. 


In support of the views above expressed we ° 


may vefer to the case of Hafiz Ahmad v. 
Sobha Ram (1). There it was held that 
“ where an appeal is preferred in a suit for 
*pre-emption on the ground that the right 
to pre-empt has or has not been established’ 
as the case may-be, no matter what other 


(1) 6-A. 488, 6 < ~~ pet a ee A 
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pleas may be taken, the value of the sub- 
ject-matter in dispute, for the purposes of 
the Court Fees Act, must ‘be determined as 
in terms provided in -article (VI) of section 
7 of the Act.” It was also held that the 
subject-matter of the dispute in such cases 
was theright of pre-emption. 

We are not concerted here with the case 
where in the appeal by plaintiff or defendant 
against a decree in a redemption suit the only 
question is as io the amount payable. In 
such a case the existence of the right to re- 
deem cannot be said to be the subject-matter 
in dispute in the appeal memorandum, for 
the existence of that right is not disputed. ` 
The subject-matter in dispute is a definite 
amount. The memorandum of appeal can 
only, however, as before, come under article 
1 of schedule I for the purpose of computing 
the Court-fee, and under that article the 
Court-fee is to bo computed on the amount 
in dispute. This result is the same as that 
arrived at in the Reference under Court Fees 
Act, 1870 (2). 

We are, therefore, of opinion that the memo- 
randum of appeal in the present case is pro- 
perly stamped. 

(2) 29 M 367, 16M. L J. 287 





(Not reported yet clsewhero ) 
MADRAS HIGH COURT. 
CriminaL Revision Case No. 172 ov 1909. 
July 30, 19C9. 

Present :—Mr. Justice Munro. 

Tua DISTRICT MAGISTRATE or 
NELLORE— REFERRING OFFICER. 

Penal Code (Act LV of 1860), b. 228—Negligently 
suffering prisoner to escape—Marching prisoner after 
sunset contrary fo the odes of Magistrate. 

Where the only fact found against .an accused, 
charged under section 223, Indian Penal Oodo, was 
that he marched a prisoner after sunset, contrary to 
the directions of the Magistrate, and that the prisoner 
escaped - 

Held, that no offence under section 223, Indian 
Penal Code, was made out. 

Case referred by the District Magistrate 
of Nellore. 

Order.—All that is shown is that 
the accused marched the prisoner by 
night. There is no evidence that they 
had any reason to expect that any at- 
tempt would be made at a rescue, and 
I do not think an offence under section 223 
is made out. The conviction is set aside and 
the accused are acquitted. - The fine, if paid, 
will be refunded. 

b wi Conviction set aside. 
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~- (Not reported yet elsewhere ) 
ALLAHABAD HIGH COURT. 
Seconp Civiu Appaat No. 776 or 1908. 
July 1, 1909. ; 
Present :—Mr. Justico Karamat Husain. 
MATA DIN—PLAINTIER—ÅPPBLLANT 
versus 
KASHI NATH AND otHers—Darenpants— 
; RESPONDENTS. 

Pre-emption—Sale of sir lard—Sır-holder not full 
owner of the plot—No sight of pre-emption. 

Where a sir-holder is a mere sir-holder and not the 
fall owner of the plot or of a share thereof, on right of 
pre-emption arises on a sale ofsuch sit Safdar Alt v. 
Dost Muhammad, 12 A 426 ; Alı Husni Khan v. F8- 
adduq Husin Khin, 28 A. 124,å W N (1905) 219; 
2A L.J 612, Inya Huan v Aminuddin 
Ahmal, A. W. N (1883), 182; Sital Prasad 
v Amtul Bibi, TA 638; Hurain Buksh yv Damar 
Singh, A W. N (1904) 118, Hawari Lal v Ugqrah 
Rai, A. W. N (1834) 103, Raghunath Smg vy Gopal 
Singh, A. W N (1886) 144; Daihni Din v. Rahm- 
unns, 16 A 412, referred to. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated the 31st of 
July, 1908. 

Mr. Muhammad LItaoof, 
Surendro Nath Sen,) for the Appellant. 

Mr. Muhammad Ishaq, for the Respondent. 


Judgment.—Certain plots of sir land’ 


were sold under a sale-deed dated the Sth 
October 1906. The plaintiff instituted a 
suit for pre-emption on the basis of the wajib- 
ul-arz which according to him gave him 
a right of pre-emption on the sale of str 
land. The Court of first instance decreed 
the claim, but the lower appollate Court 
reversed the decree on the ground that the 
sale of the siz land in question conferred no 
right, under the terms of the wazib-ul-arz, upon 
the plaintiff to pre-empt. The plaintiff has 
preferred a second appeal and his learned 
Counsel, on the authority of Safdar Ali 
v. Dost Muhammad (1), Ali Hussain Khan 
v. Tasadduq Husain Khan (2), Inayat Austin 
v. Aminuddin Ahmed (3), contends that 
the sale of the sir land is tentamoant to 
a sale of a sharein the mahol. The learned 
Vakil for the respondent on the authority of 
Sital Prasad v. Améul Bibi (4), Husain Bubheh 
v. Damar Singh (5), Hazari Lal v. Ugrah 
Rai (6), Raghunath Singh v. Gopal Singh (7), 
` (1) 12 A. 426 
(2) 98 A. 124, A.W.N. (1905), 219,2 A. LJ. 612. 
(3) A W. N (1888), 182 


A 633 
W.N (1904), 118 
W. N (1884), 103. 
N 


. W, N. (1886), 144. . 
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(with him Mr. 
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Dakhni Din v. Rahimunnissa (8), contends 
that there can be no right of pre-emption when 
a sir-land is sold and he says that the conflict 
of authority can be reconciled in this way. 
Tf the str holder is the full owner of the sir 
plot he isa share-holder in the makal and the 
sale of such plots, z.e, the plots in which the 
full ownership and the sir rights are com- 
bined, gives rise to a right of pre-emption but 
if the str-holder is a mere sir-holder and not. 
the full owner of these plots, he is nota co- 
sharer in the mahal. A sale by such a sr- 
holder of his sir will not create any right of 
pre-emption. In the case before me there 1s 
nothing on the record to show whether the 
str-holder who sold the plots in dispute was 
or was not the full owner of these plots or 
of any share in these plots. I, therefore, under 
the provisions of O. 4] R. 25 of the Code 
remit the following issue to the lower appel- 
late Court for trial and finding thereupon. 

‘Was the vendor of the sir plots under the 
sale-deed of 5th October 1906 the full owner 
of these plots or of any share in these plots? 

The Court will be at liberty to take such 
additional evidence as the parties may adduce. 
Yen days will be allowed for objections on 
return of the findings. 


Issue remanded. 
(8) 16 A. 412, 





` (s c. 183 C. W. N 652) 
CALCUTTA HIGH CCURT. 
MISCELLANEOUS Crvi APPRATL No. 284 or 1908. 
March 5, 1909. 

Present :—Mr. Justice Brett and 
Mr. Justice Chitty. 
PROSUNNO KUMAR MIDDAR anp 
ANOTHER—DECREE-HOLDERS—A PPELLANTS 

k versus 


BAMA CHURN MONDAL AND otanrs— 
JUDGMENT-DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s» 244 and 
81l—Ovcupancy holding not transferable by custom — 
Purch sei cannot apply to set ade sale held im evou. 
tion of rent decree, 

The purchaser of an occupancy holding, which 
is not transferable by custom, acquires no title to it , 
and when snch holding 1s sold in exeoution of a 
rent decree, he cannot apply under section 311 of the 
Civil Procedure Code to have the sale sot aside, as ho 
is not a person whose immovable property has been 
sold; and as he cannot be regarded as a representative 
of the judgment-debtor, he cannot apply under sec- 
tion 244 to have the sale set aside 

Sr matı Nissa Bibi v. Radha Kishore, 11 C. W.N. 
812, followed. 
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PROSUNNO KUMAR MIDDAR V. BAMA OHURN MONDAL. 


Appeal from the order of the Sub-Judge 
of Khulna, dated March 20, 1903, affirming 
that of the Munsif of that place, dated Sep- 
tember 2, 1907. 

-Babu Sarat Chand:ia Roy Chowdhury, for 
the Appellants. 
Babu Jadu 

spondents. 

Judgment.—tThe present appeal is 
against an order passed by the lower appellate 
Court confirming an order made by the Court 
of first instance on an application made to 
that Court under the provisions of sections 
311 and 244, C. P. C., to set aside a sale. The 
present appellants are the original decree- 
holders and their case is as follows:—There 
was a holding which had been settled with 
one Potai Mondal under thepresent appellants. 


Nath Kanjilal, for the Re- 


On the 5th September 1906, the present- 


appellants got a decree for arrears of rent 
against Potai Mondal and, in execution of 
the same, sold up and purcirased the holding 
on the 26th February 1907. On the lith 
Aptil 1967, Bama Churn Mondal applied 
under sections 311 and 244, C. P. O., to have 
the sale set aside. He claimed to be entitled 
to make the application because he had pur- 
chased the holding from Potai Mondal in 
November 1904. The case for the deeree- 
holders was that Potai Mondal’s rights in 
the holding were not transferable by custom 
or usage and, therefore, Bama Churn, by 
his purchase, acquired no interest in the 
holding and that Bama Churn was, therefore, 
not in the position of a person whose im- 
movable property had been sold nor could 
he be regarded as a representative in interest 
of the original judgment-debtor, Potai Mondal. 
Both the lower Courts refused to go into 
the question: whether the holding was 
transferable by custom or usage or not but 
they held, on the authority of certain rulings 
of this Court which they quoted in their 
judgments, that that question was of no 
importance and that the applicant by proving 
hie purchase alone was entitled to make the 
application under sections 311 and 244, 
C. P.C. We are of opinion that both the 
lower Courts erred in the view which they 
have taken of the effect of the rulings which 
they have referred to. The law, as applicable 
to a case like the present, has been dealt 
with by this Court in the case of Srimati 
Nissa Bibi v. Radha Kishore Mantkya (1). 
(1) 11 0, W. N. 812. 


The interest claimed in that case was that 
of a mortgagee but the principle laid down 
is, in our opinion, equally applicable tothe 
case of a purchaser ‘of a holding which is 
alleged to be non-transferable. We agree 
inthe view of the law which the learned 
Judges deciding the case above alluded to 
expressed in the following passage:— If 
such interest was not transferable either 
according to law, custom or local usage, 
then we are of opinion that the applicant 
could notrightly be regarded as arepresentative 
in the proper sense of the word and as 
falling within the purviéw of section 244, 
C. P. C.” In the present case; we think that 
what the lower Courts sought first to have 
determined was whether the applicant by 
his purchase had acquired an interest in 
the property which was sold which would 
have entitled him to come under the provisions 
of section 311 asa person whose immovable 
property had been sold or which would have 
entitled him to come under section 244 as a 


representative of the judgment-debtor. If 


by his purchase, the applicant acquired no 
title, then it seems tous that it would be 
impossible for the Court to hold that he 
was either a person whose immovable 
property had been sold because, under his 
purchase, he acquired no legal title to the 
property or as a person representing the 
real proprietor of the holding because, under 
the purchase, no interest passed to him 
from the original proprietor. We must, there- 
fore, set aside the judgment and order of the 
lower appellate Court and remand the case 
to that Court in order that it may first 
determine the question whether or not the 
holding in question was transferable by 
custom or local usage. 

The learned pleader for the respondert 
hes argued that since his purchase his client 
has been recognised by the landlords asa 
tenant and he suggests that such recognition 
must be taken to have been made when 
the landlords onprevious occasions drew out 
the money which he had deposited in order 
to prevent the holding from being sold. It 
will be for the learned Judge of the lower 
appellate Court, in deciding the appeal, also, 
to consider whether there has been such action 
on the part of the decree-holdérs, the present 
appellants, since the purchase by the re- 
spondent of the holding, as to amount to a 
recongition on their part as landlords of the 
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DAMODARA NADAR V. MANICKA VACHAKA DASIKA PANDARA BANNADHI. 


respondent as their tenant. If there has 
been such a recognition, then certainly, 
whether the holding be transferable or 
not, the judgment-debtor has acqnired an 
interest as a tenant in the property. We, 
therefore, decree the appeal, set aside the 
order of the lower appellate Court and send 
the case back to that Court to be retried 
with due regard to the remarks made in- 
this judgment. Should the Judge of the 
lower appellate Court be of opinion that 
it is necessary to take further evidence 
from the parties in order to determine these 
questions, he may either take that evidence 
himself or remand the case, after framimg 
proper issues, in order that that evidence 
may be taken by the Court of first instance 
and re-submitted to his Court. Costs will 
nbide the result. 
Oase remanded. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Second Crvit Appgzat No. 651 or 1906. 
August 19, 1909. 
Present :—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
DAMODARA NADAR—Ptaintirr— 
APPELLANT 
versus ; 
MANIOKA VACHAKA TDASIKA 
‘PANDARA SANNADHI—Derenpantr— 
RESPONDENT. 

Revenue Recovery Act (Mad, Act II of 1864)—- 
Power of Collector to review his own order, 

A. Collector has no power to review an order pnas- 
ed by him under the provisions of the Revenno Re- 
covery Act (Mad. II of 1864). 

Nadaruharya v. Ramachandra Gopal Suvant, 19 B. 
118 ; Ramsmg v. Babu Kisansing, 19 B. 116, explained 
and distinguished. 

Second appeal against the decree of the 
District Court of Tanjore, in A. S. No. 1336 
of 1905, presented against the decree of 
the District- Munsif of Shiyali, in O. S. No, 
300 of 1904. : 

Messrs. T. Rangacharvar, Mr. B.Panchapagesa 
Bastri and R, Kuppuswamt Atyar, for the 
Appellant. f 

Mr. N. Narasimha Aiyangar, for the Re- 
spondent. 

Judgment.—The suit lands were 
purchased by the plaintif at an auction- 
snle for arrears of revenne on 12th June 
1901, The sale was confirmed by the Deputy 


Collector on 16th August 1901 and on tho 
10th August 1901 the plaintiff was put in 
possession under section 40 of the Revenue 
Recovery Act by the District Munsif. An 
application was made to the Collector on Sth 
May 1902 to set aside the sale, but the 
Collector, by his order dated 6th September 
1902, declined to interfere. A review peti- 
tion: was then presented on 8th October 
1902, and the Collector passed an order 
cancelling the attachment. This order is 
not happily worded, but we have no doubt 
that the Collector, by his order, meant 


‘that the sale was cancelled. The defendant 


then applied to the District Munsif for resti- 
tution, and the Munsif then put him in 
possession of the lands. The plaintiff now 
sues to recover possession of the lands. The 
point for determination is, whether the Col- 
lector, after declining to interfere with tho 
sale, can review his own order. The power 
of review, which it is contended the Collector 
has, is not granted by any statute, and 
we are not aware of any principle on 
which it can be held that he has power to 
review his own order. Assuming that under 
Regulation VII of 1828 the Collector has 
power to interfere with an order passed by 
his subordinate confirming a sale, a power, 
which, under the regulation, is subject to no 
limitation of tame, we are certainly not pre- 
pared to go further and say that a Collector 
has power to review his own order, and that 
too without limit of time. No clear authority 
has been quoted in support of the existence 
of such power of review. The cases report- 
ed in Badartcharya v. Ramachandra Gopul 
Savant (1), ‘Ramsingy. Babu Kisansing (2), 
are under special Acts and came before 
the Court under section 622, Civil Pro- 
cedure Code, Act XIV of 1882. We are 
not prepared to hold on the strength of 
ihose decisions that the Collector has the 
power ofreview. We also hold that the suit 
is neither barred by limitation nor by +es 
judicata. We, therefore, reverse the decrees 
of the Courts below and give plaintiff decree 
for possession. Under Order «0, Rule 120 
we further direct the District Munsif to hold 
an inquiry as to the amount of mesne profits 
due from the institution of the suit till the 
occurrence of those events specified in Rule 
12C. and to decree that sum to the plaintiff. 


Appeal allowed, 


(1) 19 B 118 (2) 19 B. 116. 


VENKAPPAYA v. RUKKU HENGSU. 
(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Srconp Orvin Appeat No. 582 or 1908. 
July 21, 1909. 
Present :—Mr Justice Miller and Mr. Justice 
Sankaran Nair. 
‘A. VENKAPPAYA—Phatntige—APPELLANT 
versus : 
RUKKU HENGSU—Derenpant— 


RESPONDENT 

Landlord and Tenant —Stipulation by tenant to Ha 
Government assessmenit—Enhancemenrt of assestment— 
Whether tenant hable to pay the exces. 

Where, under a deed of lease, the tenant agroes to 
pay the Government asscssment andthe assessment 
18 afterwards enhanced, tho tenant is bonnd to pay 
tho excess assessment, whero he pays a fixed money 
rent to the landlord, or whore the onhancement is duo 
to improvements effected by him, 

Where the rent is ptid m kind or partly in ind, 
the enhanced payment shonld be shared between 
the landlord and tenant each party paying in proportion 
to the benetit he derives from his interest m the land. 


Second appeal against the decree of the 
District Court of South Canara, in A. S. 
No. 11 of 1907, presented against the decree 
of the District Munsif of Karkal, in O.S. No. 
821 of 1908. 

Mr. B. Sita Ram Row, for the Appellant. 

The Respondent was not represented. 

Facts.—Appear from the following 
judgment of the lower appellate Court :— 

“Defendant agreed to pay Governmont 
assessment which was specified as Rs. 6 and 
so much rice—the two payments together 
making up the rent. Now defendant has 
piid excess assessment also and claims to 
deduct this from the rent payable to the 
mulgar. The Munsif did not allow this. The 
defendant appeals.” 

“The document lays down that defendant 
takes on mulgeni a land that pays Rs. 6 as- 
sessment to Government, and defendant will 
pay the assessment. This means Re. 6 and 
no more. Defendant now here agrees to 
pay assessment, whatever it may be. Now, 
the assessment is increased. The mulgar— 
not the mulgentdar—has to pay the assess- 
ment. The mulgenidar is entitled to deduct 
the excess paid by her from the rent. The 
appeal is allowed with costs.” 

The defendant appealed to the High Court. 

Judgment.—tit is impossible, in our 
opinion, to construe the contract so as to 
throw on either party the burden of paying 
the enhanced assessment. There is no indica- 
tion in the contract that the possibility of 
an enhancement of the revenue was in the 
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contemplation of the parties at its date. 

Nor is it possible to lay down as a general 
rule that the landlord is in all cases prima 
facie bound to pay the enhanced assessment. 


‘The theory of enhancement being that the 


Government takes a share of the increased 
value of the produce due to increase in prices, 


‘it would follow that prima facie the tenant 
-should pay the enhanced assersmént’ if he 


pays a fixed money rent to the landlord or 
again if the enhancement is traceable to 
improvements effected by a tenant who 
pays a fixed money rent, then, as he reaps 
the benefit of the improvements he ought 
piima facie to pay the excess that is imposed’ 
as a consequence of their existence. 

But where, as here, the rentis paid in 
kind or partly in kind, so that both the 
landlord and. the tenant lose w proportion 
of- the increased value of the produce, it 
seems equitable that the enhanced payment 
should be shared~between them, the land- 
lord paying that proportion of the increase 
which is equal to the proportion which he 
receives: of the produce, in other words, 
each party should pay in this as in other 
cases in proportion to the benefit-he derives 
from his interest in the land. For instance, 
if the net produce raised is equally ` divided 
between the landlord and the tenant each 
ought to pay half the increased assessment. 
We are, therefore, unable to uphold the 
decision of the District Judge, and we must 
ask him to decide the case again with reference 
to the foregoing remarks. 

The issue for determination will be, what 
proportion of the assessment is payable by 
either party with reference to the benefits 
which they respectively derive from the 
land, and upon the determination of this issue: 
will depend the amount, if any, which the 
mulgent tenant having paid the whole as- 
sessment is entitled to deduct from the 
rent. 

Accordingly, we reverse the decree of the 
District Judge and remand the appeal suit 
for re-disposal. It may be necessary to re- 
ceive fresh evidence to decide this question. 
Costs will abide the event. i 

Appeal. allowed ; Oase remanded. 
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JAGARNATH PERSHAD V. HANUMAN PERSHAD. 


(s. c. 13 O. W. N. 830;100 L J.74,6M.L.T.1;11 
Bom L. R. 861.) 


PRIVY COUNCIL, 


APPEAL FRON BENGAL. 
May 11, 1909. 

Present :—Lord Atkinson, Lord Collins, Lord 
Shaw, Sir Andrew Scoble and Sir Arthur 
Wilson. 

JAGARNATH PERSHAD—Peritioner— 
APPELLANT 

versus 

HANUMAN PERSHAD AND orHers— 

Ossecrors—RESPONDENTS. 

Civil Procedure Oode (Act XIV of 1882), s. 568— 
Appellate Couit—<Additional emdence by consent of 
pai ties—Documentary ecvidence—Admission not ob- 
jected to—Question of fact—Difference of two Courts 
in India—Ma'erial rut entirely the same— Privy 
Council practice. - 

Where the examination of certain witnesses was 
taken with the assent of both sides by the 
High Court on appeal, if is not open to either 
side to complain of il before the Privy Council. 

Where certain documenta were admitted by the 
High Court on appeal, and their admission was not 
objected to atthe time, no objection can be urged 
before the Privy Ocuncil to their admission 

Where the two Courts in India have differed on a 
pure question of fact; and the materials before them 
have not been entirely the same, the Privy Council 
will not interfere unless it is satisfled that the decree 
appealed against was wrong. “ 

Appeal from the deereeof the High Court at 
Calcutta (Brett and Mitra, JJ.), dated March 
3, 1904, reversing that of H. Holmwood, 
Esquire, District Judge of Gaya, dated August 
6, 1901. 

Mr. L. DeGruyther, K. O. and Mr. A. u. D. 
Jackson, for the Appeilant. 

Mr. G. E. A. Ross, for the Respondents, 

Judgment. 

Sir Arthur Wilson.—This is an appeal 
from a judgment and decree of the High 
Court of Bengal, dated the 3rd of March, 
1904, which reversed those of the District 
Judge of Gaya of the 6th of August 1901. 

The main question raised on the appeal 
is as to the genuineness of the Will 
purporting to have been made by one Chhote 
Narayan Pershad, and dated the 21st of 
December, 1900. Chhote Narayan died on 
the morning of the next day to that on 
which the Will bears date, and left a widow, 
the respondent Manna Koer, and a dangh- 
ter, Lakshmi Koer. Chhote Narayan was 
the adopted son of one Jokhi Lal. After 
Jokhi Lal's death one of his widows adopted 
the respondent Hanuman Pershad. The 
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appellant is the brother by birth of Chhote 
Narayan Pershad, their father being one Ram 
Rekha Lal. 

The Will purported to make various 
provisions for the testator’s wife and daughter, 
and appointedthe now appellant, the testator’s 
brother by birth, as residuary legatee and 
executor. 

The appellant applied for probate of the 
Will in the Court of the District Judge of 
Gaya. Caveats and written statements were 
filed in answer, and the case was heard 
betore the District Judge. Three of those 
who appear as attesting witnesses to the 
Wil were called at the hearing. The other 
two attesting witnesses, and the appellant 
himself, were not examined by the applicant ; 
they were tendered for cross-examination but 
not cross-examined. Evidence was called on 
the other side. The District Judge was 
satisfied that the testimony to the genuineness 
of the Will and the competency and antmus 
testand: of the testator, was overwhelming, 
and the evidence on the other side altogether 
untrustworthy ; aud he granted probate 
accordingly. 

The respondents appealed to the High 
Court of Bengal. That Court made an order 
at the hearing of the appeal for the 
examination, as witnesses, of the appellant 
himself and-the two witnesses to the Will 
who had not been examined in the first 
Court. Those persona were accordingly 
examined. The High Court also admitted 
certain extracts from books of account alleged 
to have been kept by the testator. In the 
result the High Court held that the 
circumstances connected with the alleged 
execution of the Will were involved in sus- 
picion, and that the Will was not sufficiently 
proved ; and accordingly a decree was passed 
which set aside that of the District Judge, 
and dismissed the application for probate 
with costa. Against that decree the present 
appeal has been brought. 

On the argument of the appeal it was 
objected that the examination of the three 
witnesses by the Court of Appeal was 
irregular; butit appears that that examination 
was taken with the assent of both sides. 
Itis not open, therefore, to anybody to 
complain of it now. 

It is objected, secondly, that the admission 
of the account books on appeal was irregular. 
But there is nothing to show that that admig- 
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sion was.objected to atthe time. 

Their Lordships thus have to face the 
position that, on a pure question of fact, 
the two Courts in India have differed, and 
the materials before those two Courts have 
not been entirely the same. 

The question, their Lordships have to 
answer, is, whether they shall advise His 
Majesty that the decree of the High Court 
should be reversed That they cannot do, unless 
they are satisfied that the decree appealed 
against was wrong, and they are notso satisfied. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed. 
The appellant will pay the costs of the 
respondent, Musammat Manna Koer, who 
alone defended the appeal. 

Appeal dismissed with costs. 


(9a 6A LJ 607.) 
ALLAHABAD HIGH COURT. 
CRDIINAT, ApreaL No. 296 or 1909. 

June 8, 1909. 

Present :—Mr. Justice Richards and 
Mr, Justice Alston. 
NITHURI 
versus 


EMPEROR. 

Criminal Procedure Code (Act V of 1898), 6 285— 
Penal Code (Act XLV of 1860), 8. 307, 406—-Jomnder 
of churges—Same trans tction 

The charge under section 406 of the Penal Code, 
ought not to be joined with a charge under section 307. 
The taking of ornaments can hardly be said to 
form one transaction with an attempt to murder, 
within the meaning of section 286 of the Cmmuinal 
Procedure Code. 


Criminal appeal against the order of the 
Sessions Judge of Benares. 

Mr. R. Malcomson, for the Crown. 

Judgment.—Ni 
victed under section 307, I.P.C., and sentenced 
to transportation for life. He has also been 
convicted under section 406, I. P. C., and 
sentenced to 3 years’ rigorous imprisonment 
to run concurrently. We do not think that 
the charge under section 406 ought to have 
been joined with a charge under section 307. 
Tho only provision enabling this to be done 
isto befound in section 235 ofthe Code of 
Criminal Procedure. Thatsection provides that 
if in one series-of acts so connected together 
as to form the same transaction more offences 
than one are committed by the same person, 
he may be charged with and tried at one 
trial for every such offence. Jt is doubtful 
whether the provisions of this section could 
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apply to the facts of the present case. The 
taking of the ornaments can hardly be said to 
form one transaction with the pushing of 
Musammat Saltiodra into the well. However, 
it is quite clear that the accused has not 
been prejudiced in any way. We think that 
the evidence amply justified the conviction. 
On the question of sentence, ten years is the 
maximum sentence for an attempt to murder 
under section 307 unless hurt is caused to 
any person by the act. We think that the 
view that any hurt received was part of the 
actis doubtful. Under all the circumstances 
we consider that the sentence may be reduced. 
We set aside the conviction andsentence under 
section 406, and we alter the sentence under 
section 307 from the sentence of transporta- 
tion for life to a sentence of ten years’ rigo- 


rous imprisonment. In other respects the 
appeal is dismissed. : 
Sentence reduced. Appeal dismisses. 


(s c 18C W N 835,100 LJ 30) 

CALCUTTA HIGH COURT. 

_ Civa Runs No. 527 or 1909. 
May 7, 1909. 

Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 
SHYAMA CHURN GHOSH—P taistirr— 
PETITIONER 
versus 


MAHOMED ALI AND OTHERS— DEFENDANTS 


— OPPOSITE PARTY. 

Specific Relief Act (Tof 1877), 8. 9—Land cultivat- 
ed by adhiars— Plaintiff nut n possession—Hence, no 
disposscsston—Eiror in law—lligh Oowbs pouer of 
tnterfeience—Ciril Procedure Coda (Act V of 1908), 
6. 115—No ubjection ts Courts juitadiction—-No 
authority for saying tt has gurisdiction—Adbiars are 
tenanis——Possession through tenants 

A Munsif dismissed a suit under section 9 of the 
Specific Rehef Act, so far as ıt affected the lund 
cultivated by the adhwwrs of the plaintiff, because he 
hold that the plaintiff was not in possession and so 
was not dispossessed within tue meaning of section Y 
ofthe Act’ Held, that the Munsif’s error was not ono 
of jurisdiction, but of law and the High Court could 
not interfere under section 115 of the Oivil Procedure 
Code, 1908 Amir Hassan v. Sheo Bakoh, 11 C 6; 
ILI A. 287 (P C), followed. 

Raghu Nath v. Ras Ohatraput, 1 ©. W. N. 683, 
Bindhubashtm v. Jahma (1909) 1Ind Cas 160, 180.1. 
803, Jadu Jhala v. Gour Mohan, 19 C. 544, referred to. 

The fact that the Court deals with a matter 
when no objection is raised, ig no authority for 
holding that it has juriadiotion. 

-Obiter dictum —Adhtars are tenants. When a 
landlord isin possession through tenants, he is in 
possession of the benefits to arise out of the land 
and if he has been deprived of the possession of 
these benefits he should be entitled to obtain 
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recovery under section 9 of the Specific Relief Act. 

Bidhubashim vy. Jahnari, (1909) 1 Ind. Cas 150; 
13C W.N. °03 approved and Sonaten Shime v. 
Sheikh Helim, GO W.N 616, dissented from 

Rule against the decree of the Munsif of 
Jalpsiguri, dated December 3, 1908. 

Babus Dwarka Nath Ohuckerbutty and 
Nagendra Nuth Ghose, for the Petitioner. 

‘Babu Bimal QOhandra Das Gupta, for the 
Opposite Party. 

Judgment.—tThe plaintiff in this 
case sued for recovery of certain land 
under section 9 of the Specific Relief Act 
from which the defendants had, «3 he 
said, dispossessed him. The Munsif found 
that most of the land was in the posses- 
sion of his tenants and that, therefore, he 
was not entitled to sue under section 9. Ac- 
cordingly he dismissed the suit for that land 
following Sonaton Shome v. Sheikh Helim 
(1). The plaintiff then obtained a Rule 
from this Court to show caase why the 
dismissal of the claim for the lands in 
possession of the tenantsshould not be set aside. 

The petitioner relies on Bindhubashini 
v. Jahnawi (2). If seems to us that that case 
is in direct conflict with Sonaton Shome v. 
Shiekh Helim (1). An attempt has been 
made to distingnish the cases, but, in our 
opinion, the propositions they lay down 
are not reconcilable. 

If we were constrained to choose between 
them, we should certainly prefer to follow 
Bindhubashint v. Jahnawi (2). Even if the 
plaintiff in this case is not in possession 
of the land he is in possession of the benefits 
to arise out of the land and we do not 
see why,if be has been deprived of the 
possession of .these benefits, he should not 
be entitled to obtain recovery. 

It is argued on behalf of the petitioner 
that the adhtars, in whose possession the 
land is, are mere labourers or at any rate 
that their interest is so precarious that 
the plaintiff may be regarded as being in 
direct possession. But in this matter we 
are bound by the Munsil’s findings. He 
says: “The adhiars are evidently the bar- 
gadars or bhagchasias of other districts 
and as such they seem to be tenants. 
* .% * * Tt seams to me that they 
apparently have the right to hold the land 
as long as the crops grown by them are 
not reaped, gathered and divided. * * * 


-(1) 6 C. W. N. 616. 
(2) 1 Ind. Ons, 150; 18 C.W.N. 803. 
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* I think that adhiars ave tenants.” 

Tt is also argued that this plea was 
raised at too late a stage, but we have 
no doubt that the decision that the adhiars are 
tenants is right and that it cannot be 
revised on the ground that the point might 
have been taken’ earlier. : 

But we think that we have no power 
to interfere with the decision. The Munsit 
had jurisdiction to deal with the case, 
He dismissed it so far as it affected the land 
cultivated by the adhtars, because he held 
that the plaintiff was not in possession 
and so was not dispossessed within the 
meaning of section 9 of the Specific Relief 
Act. In this view we are inclined to think 
that he was wrong, but the error, if it ba 
an error, was not one of jurisdiction but 
of law. To. dismiss a suit instead of 
decreeing it is not a refusal of jurisdiction. 
The jurisdiction is exercised whether the suit 
is decided in one way or in the other. The 
decision in Amir Hassan Khan v. Sheo Bakhsh 
Singh (3), is a clear anthority that a decision, 
which a Court has jurisdiction to pass, 
cannot be revised by this Court because it is 
wrong ona point of law. We entirely agree 
with the observations of Maclean, C. J., in 
Reghu Nath Gujrati v. Rat Ohatraput Singh 
(4), as to the inexpediency of whittling away 
the effect of decisions, which are in themselves 
clearand precise; end we feel constrained to 
hold on the authority cited, that we have 
no power to interfere. 

Ib is true that similar cases have often 
been before the Court, and that the Court 
has not refused to deal with them. But 
we think it would be quite unsafe to hold 
that the fact that the Court deals with 
a matter when no objection is raised, is 
any authority for holding that it has juris- 
diction. When the point was raised in 
Bindhubashint v. Jahnavi (2), the learned 
Judges carefully guarded themselves from 
saying that they had jurisdiction. And in 
Jadu Jhala v. Gour Mohan Jhala (5), 
O’ Kinealy, J., held that the Munsif’s order 
was not subject to revision. On the other 
hand it has never been held that such a 
decision is subject to revision and, accord- 
ingly, we feel bound to hold that we cannot 
interfere and to discharge the rule. We make 
no order as to costs. Rule discharged, 

(3) 110.6; 11 I. A. 287. (4) 1 0. W. N. 633, 

b) 19 0. 544. 
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SRIMANTA BERA Y. INDRA NARAYAN PRODHAN, 
(s. o. 130. W, N. 859.) 
CALOUTTA HIGH COURT. 
URIAINAL Revision Case No. 9 or 1909. 
April 17, 1909. . 
Present :—Mr. Justice Caspersz and 
Mr. Justice Ryves. 
, SRIMANTA BERA—Ist Pagty—Patirionen 
Versus F 
INDRA NARAYAN PRODHAN asp 

ANOTHER—-2nD Panty—Opposite Party. 

Criminal Procedure Code (Act V ef 1898), 8. 147 
and sch, V Form 24—KFasement—Itight cintemplated 
by 8. 147—~Limitatron Act (XV of 1877), 9. 26— 
Order 1 of deciding the case. - 

In passing an order under section 147 of the Oriminal 
Procedure Code, the Court should adopt the Form No. 
24 ın sch. V of the Oode 

Section 147 is not confined t cases of easement ac- 
quired by uninterrupted enjoyment for 20 years 
as provided by section 26 of the Limitation 
Act. : 

Where the Magistrate passed the following order 
in a case under section 147, Criminal Procedure Code : 
“ Srimanta Bera claims a prescriptive right to pass 
the water of his tankover the paddy land on the 
south. He has entirely failed to prove exercise of the 
right uninterraptedly for twenty years. His clann is, 
therefore, dis-allowed.” 

Held, that he has not decided the case one way or 
the other and that the case must be remitted to him 
te conclude his enquiry and pass orders upon the 1e- 
spective claims of the parties. 

Rule against the order of the Sub-Divi- 
sional Officer of Contai, dated September 
20, 1908. 

Babu Amarendra Nath ‘Bose, for the Peti- 


tiouer. 


Babu Kally Kissen Sen, for the Opposite 


Party. 

Judgment.—The order complained 
of runs thus:—‘Srimanta Bera claims a 
‘préscriptive right to pass the water of his 
tank over the paddy land on the south. 
He has entirely failed to prove exercise of the 
right ‘uninterruptedly for twenty years. 
His claim is, therefore, disallowed.” 

The Code of Oriminal Procedure provides 
that, in passing this class of order 
(section 147), the Court should adopt the 
Form No. 24 insch. V of the Code. There 
is no such order in the present case, and 
it is not a little difficult to understand 
what is the meaning of the order actually 
passed. 

The petitioner who obtained this Rule 
contends, through his learned Wakil, that 
the Magistrate declined jurisdiction, and 
urges that section 147 is not confined to 
cases of easement acquired by uninterrupt- 
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ed enjoyment fortwenty years as provided 
by section 26 of the Limitation Act. This 
contention derives support from the proviso 
to section 147 which contemplates an exer- 
cise of the right, whatever that right may be, 
within three months from the date of the order. 
Such a right is certainly of a more elastic 
description than the right which has 
to be strictly proved, in terms of section £6 
of the Statute,in a Civil Court. 

We must, therefore, make this rule abso- 
lute and send back the case in order to 
afford an opportunity to the Magistrate to 
go into the matter in the light of the ob- 
servations we have made. We are not at 
present prepared to say that he 
has declined jurisdittion; but it certainly 
appears that he has not decided the case 
one way or the other. His judgment is so 
scanty that it is impossible to say what 
the Magistrate really intended to decide. 

Let the papers be'returned to the Magis- 
trate to conclude his enquiry and to pass 
orders upon the respective claims of the 
parties. 

The rule is made absolute in the manner 
indicated. The Magistrate will be at liberty 
to pass any order regarding the costs with 
regard to the entire proceedings. 

Rule made absolute. 





(s. 0.18 0 W. N. 846.) 
CALCUTTA HIGH COURT. 
LETTERS Parent Appsat No. 75 or 1908. 
June 14, 1909. 

Present :—Sir Lawrence Jenkins, Kr., C. J., 
and Mr. Justice Mookerjeo. 
DAMODAR MANNA AND OTHERB—- 
PLAINTIFEs—APPELLANTS 

: versus a 

SARAT CHANDRA DHAL—Devrenpant 

— RESPONDENT. 

(wil Procedure Code (Act XIV of 1882), s. 108— 
Ex paite decree, appeal from—Applicatwn to se 
aside. 

The mere fact, that an appeal has been preferred 
from an ev parte deoree and is pending, does not 
precludes defendant, against whom the decree was 
passed, from applying, under section 108 of the 
Oivil Procedure Code, 1882, for an order to set it 
aside. 

Appeal from the judgment of Mr. Justice 
Doss, reported at 12 C. W. N. 885, dated 
June 15, 1908, passed in Second Appeal 
No. 536 of 1907. 
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INDIAN GENERAL NAVIGATION AND RY. 00. LD. t. NANDA LAL BANIK. 


Babu Sarat Chandra Khan, fur the Appel- 
lant. 

Baba Nalini Panjan Ohattorjee, foi the Re- 
spondent. 

Judgment.—tIn our opinion the mere 
fact that an appeal has been preferred 
from an ev pirte deeree and is pending does 
hot preclude a defendant against whom the 
decree was passed from applying under section 
103 of the Civil Procedure Code for an 
order to set it aside. Therefore, this appeal 
must ba dismissed with costs. 

Appeal dismissed. 





(s.c. 18 C. W N 851.) 
CALCUTTA HIGH COURT. 
Civin Ruwe No. 255 or 1909, 
' April 2, 1909. 
Present -—Mr. Justice Chitty and Mr. Jastice 
Vincent. 

INDIAN GENERAL NAVIGATION AND 
Ry. Co. Lp,—-Darenpants—PRrritiongrs 
COTES 
NANDA LAL BANIK AND O0THEBS— 


Puatxtires—Opeosite PARTY. 

Limitation Act (XV of 1877), sch. II, atta. 81 (as 
anended by s. 8 of det X of 1899), and 115—Suit for 
compsniatioa—Non-dslivery of goods—Carrier, 

A snitfor damages against a carrier for failure to 
deliver goods, falls within art. 31 (as amended by 
Act X of 1839, section 3) and not within art. 115 of 
soh. II of the Limitation Act, 1877. 

dlaji Ajam Goolam Hossein y. Bombay 
S.N Oo, 26 B. 662, followed 


Rule. against the decree of the Small 
Cause Court Judge of Munshiganj, dated 
-~ December 17, 1908. 

Babu Digambar Chatterjee for Babu Joy 
Gopal Ghose, for the Petitioners. 

De. Priya Nath Sen. for the Opposite Party. 

Judgment. —tThis is an application 
under section25 of the Provincial Small Cause 
Courts Act. Two points have been taken 
before us by the learned pleader for the 
petitioners but the only point that we need 
consider is whether the suit is barred by the 
law of limitation. The suit was for compensa- 
tion for the failure to deliver certain bags of 
flour and suji. The bill of lading for the goods 
was dated the 12th November 1906 and it is 
contended that, in ordinary course, the goods 
would have arrived at their destination 
within a month or six weeks after that date. 
The gaib was filed on the 14th July 1908, 
considerably more than a year from the 
date when the goods ought to have been 
delivered. The question is whether art. 31 
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or art. 115 of second schedule “of the 
Limitation Act applies to this case. There 


were decisions regarding arts. 30 and 31 
which held that these articles applied only 
to questions of torb and art. 31 as originally 
worded applied only to a suit for compensa- 
tion for delay in delivering goods. Subsequent- 
ly, however, by section 3 of Act XK of 1899, 
art. 8l was amended and took its present 
form. It has been argued for the Opposile 
Party that the former decisions must still be 
held to apply, but we cannot accede to such 
a contention. It has frequently been snid 
that statutes must be interpreted according 
to the ordinary meaning of their language and 
the present wording of art. 31 clearly covers 
such a claim as is put forward in the plain- 
tiffs’ present suit. Itis a snit for damages 
for failure to deliver, or non-delivery of 
goods. If it be so read, it is plain that. 
Ar. 81 must govern the present casc 
and not Art. 115, which deals with the 
case of suits for compensation for the breach 
of contracts not specially provided for. It is 
not contended that the defendants in this case 
are not carriers, or that the suit does not fall 
within the description in art. 31. This view of 
thearticle has been taken bythe Bombay High 
Court in the case of Haji Ajam Goolam Hossein 
v. Bombay and Persia Stoam Navigation Com- 
pany (1). It was on a reference from ihe 
Court of Small Causes in Bombay, and with 
that opinion, we entirely agree. Under the 
circumstances, we must hold that the suit 
having been brought more than one year 
after the date when the goods should 
have been delivered is barred by limitation. 

The learned Pleader for the plaintiffs said 
that the defendants had acknowledged 
liability in this case, but he very properly 
admitted that the first acknowledgment on 
which he could rely was given in March 1908, 
that is to say, more than ono year after the 
cause of aclion had arisen. Under these 
circumstances, such acknowledgment would 
not be sufficient under section 19 of the Limit- 
ation Act to take the case out of the statute 
The rule must, therefore, be made absolute. 
The decree of the Small Cause Court is set 
aside and the plaintiffs’ suit dismissed with 
costs. The petitioners are entitled to their 
costs in this Cours which we assess at two 
gold mohura. 

Rule made absolute, 
(1) 28 B. 662, 
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KULAR ANNAPPA NAICK V. EMPEROR, 

, (Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
OCriuinan Revision Case No. 629 or 1908. 
(ORIMINAL Revision Petition No. 445 


or 1908.) 

July 16, 1909. 5 
Present:—Sir Ralph Benson, Offg. Chief 
Justice. 

KULUR ANNAPPA NAIOK—PETITIONER 
versus 


EMPEROR—Opposita PARTY. 
Criminal Procedure Code (Act F of 1898), 8. 514 
—Starding bail for accused—Lrabtlity of person under- 
taking to produce acoused, or n default to forfeit 


prope? ty. = 

A person who undertakes to produce an acoused 
person before Court when called upon, and, in default, 
to forfeit a sum of money to Government, is not 
discharged by the fact that the accused has paid the 
amount of his own bail bond. 


Petition under sections 435 and 439 of the 
Oriminal Procedure Code, praying the High 
Court to revise the order, dated 2nd Decem- 
ber 1908, of the Sessions Judge of South 
Canara, in Criminal Miscellaneous Petition 
No. 24 of 1908. 

Facts.—This was an application by a 
person who stood bail for an accused person, 
under section 514, Criminal Procedure Code, 
praying that notice issued to him to pay the 
balance of the penalty of his surety bond be 
cancelled and Rs. 200 paid by him already. 
may be ordered to be refunded. 

The facts are clear from the following 
order of the Sessions Judge :—'* Petitioner 
gave a bond for Rs. 1,200 as bail for the 
appearance of Shivappa Hegde before this 
Court when called on. On the hearing of 
Shivappa Hegde’s appeal his re-trial was 
ordered by the High Court. Since then 
Shivappa Hegde has not been seen.” 

. “My predecessor, Mr. Harding, reduced 
the petitioner’s forfeited bail to Rs. 1,000. 
Subsequently, he gave him further time to 
pay up till after the sale of Shivappa 
Hegde’s property which had been proclaimed 
under section 88,- Criminal Procedure Code. 
Rs. 2,200 was realised by that sale and 
forfeited to Government. This figure does 
not affect the surety’s responsibility. The 
surety cannot be excused from his responsi- 
bility either on the groand that he did his 
best to find shivappa Hegde or on the 


* ground that he stood surety at the request 


A man who stands bail 
serious responsibility 
The surety has paid up 


of athird person. 
for dacoits takes a 
upon himself, 
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Rs. 200. He will pay up the balance of 
Rs. 800 within 2 weeks”. 

The petitioner moved the High Court. 

Mr. K. P. Madhara Row, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—tThere is nothing to show that 
the acoused has paid the amount of his 
own bail bond. Even if he had, I do not 
see how this would discharge the peti- 
tioner who is nota security in regard to 
the accused’s bond, but has himself under- 
taken to produce the accused, or in de- 
fault to forfeit asum of money. The peti- 
tion is dismissed. : 

Petition dismissed. 





(s. o. 18 O. W. N. 847; 36 O. 819.) 
CALCUTTA HIGH COURT. 
Cry Rora No. 1271 or 1909. 

i June 8, 1909. 
Present:—Mr. Justice Stephen and 
Mr. Justice Vincent. 
VELEYAT HOSSEIN—TrAINTFF— 
PETITIONER 
‘versus 
BENGAL AND Norto-Wustuex Ry. Co.— 
DEFENDANTS— OPPOSITE Parry. 

Railuays Act (IX of 1890), ss. 47, 72 and 74— 
Luggage—Package contavning merchandise, lo's ef— 
Lnability of Retliay Company—liule 76 made under 
8. 47, ulira vires 

A passenger delivered a package contaming 
merchandise to the servants of a Railway Company 
to betaken as passenger’s luggage. It was not 
delivered to him, and he gued for damages 
caused by ıts loss against the Company - 

Held, that the Company had was liable for the 
loss, under section 72 of the Railways Act. 

The Company made a Rule (Rule No. 76) under 
section 47 of the Act, to the effect that “ Persons 
tendering amongst their luggage articles not properly 
classıble as such, do so at them risk” 

Held, that by pare. (2) of section 47, the Oompany 
can only make a Rule “consistent with the Act” for the 
purpose of “ regulating the carriage of ” passenger’s 
“luggage,” that the above Rule was inconsistent with tha 
Actand ultra vies; and that the Bule did not absolve 
the Company from their liability under section 72. 

Rule against the decree of the Small 
Cause Court Judge of Patna, dated January 


15, 1909. 

Babu Naresh Chandra Sinha, for the Peti- 
tioner. 

Babu Joy Gopal Ghosh (with him Mr. Me 
Nair), for the Opposite Party. 

Judgment.—tThis isa rule granted 
on the Bengal North Westera Company to 
show cause why a judgment and decree of 
the Sub-Judgo of Patna should not be set 
aside under the following circumstances. The 
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petitioner took a journey on the Bengal 
North Western. Railway for which he took 
two third class Railway tickets. At the 
same time he delivered a package to the 
servants of the Railway Company to be 
taken as passenger's luggage, and paid a 
certain sum as extra charges in ıespect of 
the excess weight of the package beyond 
what was allowed free of charge. The 
package contained merchandise which it is 
not suggested could be considered as luggage 
Jt was not delivered to the petilioner at 
the end of his journey and he sued before 
the Sub-Judge acting in his Small Cause 
Court jurisdiction, for damages caused by 
its loss. The Judge dismissed the suit holding 
that the case was governed by Rule No. 76 of 
the Company’s General Rules. This is as 
follows: “The term ‘luggage’ will include 
only wearing apparel and effects’ required 
for the personal nse of passengers. Persons 
tendering amongst their luggage articles not 
properly classible as such-do so at their 
risk.” The petitioner contends that this rule 
does not absolve the Railway Company from 
their Habilities under the Indian , Railways 
Act of 1890. Section 72 ofthat Act provides 
that “(1) the responsibilty of a Railway 
Administration for the loss of goods delivered 
to the administration to be carried by 
Railway shall, subject to the other provisions 
of this Act, be that of a bailee under 
sections 151,152 and 161 of the Contract 
Act” The second sub-section provides that 
an agreement purporting to limit that 
responsibility is void unless it isin writing 
signed by the person sending or delivering, 
the goods, and is in a form approved by 
the Government of India The third sub- 
section enacts that “nothing in the:-Common 
Law of England or in the Carriers Act, 
1865, regarding the responsibility of common 
carriers with respecb to the carriage of 
animals or goods, shall affect the responsibility 
as in this section defined, of a Railway 
administration.” 

lf by force of the above enactment 
the above-mentioned provisions of the 
Contract Act apply to this case, tho liability 
of the defendants in the snit cannot be 
questioned. But section 72 of the Railways 
Act is “subject to the other provisions of 
this -Act,” and ıb is contended on behalf of 
the Railway Company that the section is 
accordingly subject to a rule duly made 
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under section 47 of the Railways Act, and 
it is not denied that Rule No. 76 was made. 
By para. (2) of this section the Company can 
make a rule ‘consistent with this Act’ for 
the purpose of “regulating the carriago of” 
passenger's “luggage.” Does this rule absolve 
the Company from this Hability under section 
72? The question seems to us to admit 
of no answer but an unhesitating negative. 
A very definite enactment would be necessary 
to give the Company power to repeal a 
provision of the Act, particularly so general 
gone as that contained in section 72, by a 
rule ; and in this case the rule has to be “con- 
sistent” with the Act, an expression which is 
singilarly inapplicable to a rale that repeals 
a part ofit. Then it does not appear that 
the words i in section 72, whereby its operation 
1g made “subject to the other provisions 
of this Act” apply at all to rules under section 
47. A’ rale made under the Act is not a 
provision of the Act, and the words have an 
obvious * reference to section 73 relating to 
the carriagé of animals, and section 75 relating 
to the carriage of articles of special value, 
which are expressly framed to place certain 
restrictions on the full operation of section 74. 
Moreover, the provisions of sub-section (2) 
of section 72 have not been comphed with in 
this case. . 

A variety of English cases have been 
referred to according to which it is contended 
that the defendants cannot be fixed with 
liability in this case; but all such cases 
have been decided on a consideration of the 
position -of the Railways as carriers or under 
Acts that do not apply here Thelaw here 
has been carefolly simplified by the exclusion 
of the operation of ‘the common law as to 
carriers and the Carriers Act, 1865, to cases 
of loss of goods, and this case is consequent- 
ly governed by section 72 of the Railways 
Actand the sections of the Contract Act 
there referred to, and by them alone. 
- This rule is, accordingly, made absolute, tho 
decree of the lower Court is set aside. We 
have no evidence before us on which to assess 
the damage caused to the petitioner by the 
loss of his goods. We, therefore, remib ihis 
case to the Sab-Judge to be retried by him 
in accordance with the law that we have 
laid down. 

The petitioner is entitled to his costs on 
this rale, which we assess at 5 gold mohurs. 

Pule made absolute, 
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MAHARAJ KUMAR KRISHNA DAS LAW Y. GIRIJA NATH ROY CHOWDHURY. 


‘ (Not reported yet elsewhere ) 
CALCUTTA HIGH COURT. 
Seconp Crvit APPRALS Nos. 1696 anp 1699 
or 1909. 
August 30, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
MAHARAJ KUMAR KRISHNA DAS LAW 
AND OTHERS—APPELLANTS 

tersus 
GIRIJA NATH ROY CHOWDHURY 
AND OTHERS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 188— 
Application for settlement of rént—C'o-sharer land- 
lord—Other co-sharers made parites—If application 
matntatnadle. 

Section 188 of the Bengal Tenancy Act is appli- 
cable to an application under section 105, cl. (1) or 
ol. (2) of the Act, and, therefore, the entire body of 
landlords must join in such an application, and it is 
not competent to a co-sharer landlord to make it 

Jugobundhw Pattuck vy. Jadu Ghose, 16 O. 47, 
referred to. 

Khondakar Abdul Hamed v. Mohins Kant Saha, 40. 
W. N. 508, Sher Bahadur Sahu v. Mackenzie, 
70. W. N. 400 and Abdul Hakim v. Rajendra Narayan 
Rai, (1909) 1 Ind. Cas. 312,13 C. W.N. 686, dis- 
tinguished. = 

And the circumetance that the co-sharers of the 
applicant have been joined as parties defendants 
tothe proceedings does not make any difference, 
because it is not a sufficient comphance with the 
provisions of section 188 to make the landlords, 
who refused to join, parties to the proceedings. 

Moheeb Ali v. Ameer Rat, 17 C. 538, followed. 

Appeals from the decrees of the Special 
Judge of Khulna, dated August 3,1909, affirm- 
ing those ofthe Settlement Officerof Satkhira, 
dated March 28, 1909, 

Babus Devendra Nath Ghose and Nar- 
endra Chandra Bose, for the Appellants. 

Babu Tarak Ohandra Ohakravartt, for the 
: Respondenta. : 

Judgment.—tThe substantial ques- 
tion of law which calls for decision in this 
appeal is whether it is competent to a co- 
sharer landlord to make an application under 
section 105 clause (2) of the Bengal Tenancy 
Act for settlement of rent. The Settlement 
Officer as also the Special Judge has answer- 
ed this question in the negative. There 
is no suthority directly bearing upon the 
point and the determination of the question, 
therefore, must depend upon the construc- 
tion of the language used by the legis- 
lature. 

Sub-section 2 of section 105 provides that 
when in any case in which a settlement of 
land revenue is not being made or is not 
about to be made, the Revenue Officer has 


“which provides 


recorded, in pursuance of clause (7) of 
section 102, that the occupant of any land 
claimed to be held rent free is not entitl- 
ed to hold it without payment ofrent and 
either the landlord or the occupant ap- 
plies within two months from the date 
of the certificate of the final publication 
of the Record of Rights, under section 
103A sub-section (2), for a settlement of 
rent, the Revenue Officer shall settlea fair 
and equitable rent for the land. The learned 
Vakil for the appellant suggests that this 
section is not controlled by section 188 
that where two or more 
persons are joint landlords, anything which 
the landlord is, under the Act, required or 
authorised todo must be done either by 
both or all those persons acting together 
or by dnagent authorized to act on behalf 
of both orall of them. The learned Vakil 
contends that section 188 does not apply, 
because till rent has tecn assessed, the 
applicant under section 105, sub-section (2) 
is nota landlord at all. Jt is dificult to 
treat this argument seriously, for if the 
petitioner is not the landlord itis not com- 
petent to him to apply under section 105, 
sub-section (2). Besides an examination of 
clauses 3 and 4 of section 3 of the Bengal 
Tenancy Act will show that a person may 
be a tenant of a landlord though he does 
not pay rent in respect of the land held by 
him. We must proceed on the assumption, . 
therefore, that the appellants before us were 
landlords within the meaning of section 105 
of the Bengal Tenancy Act. The question 
arises, whether the term ‘landlord,’in sub- 
section (2) of that section, means any one of 
several joint Iandlords or the entire body of 
landlords. Now, so far as section 188 is 
concerned, it will be observed that the Legis- 
lature uses the expression. ‘landlord’ to 
indicate the entire body of joint landlords 
and this is also borne out by the decision of 
this Court in the case of Jugobundhu Pattuck 
v. Jadu Ghose Alkusht (1). It is suggested, 


-however, that as section 188 is limited in 


its application to matters which the landlord 
is required or authorized to do under the 
Bengal Tenancy Act, it has no application to 
section 105, sub-section 2, because that sec- 
tion does not authorise the landlord to apply 
for a settlement of fair and eqnitable rent. 
It is argued that the right of the landlord 
(1) 16 ©. 47, 
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to apply. for settlement of fair and equitable 
rent is aright which he enjoys under the 
general law independently of the provisions 
ofthe Bengal Tenancy Act, and that sub- 
section 2 of section 105 merely points ont 
the mode in which that right may be enforc- 
ed. Weare of opivion that there is no 
solid foundation for this line of reasoning” 
by which the operation of section 188 is 
sought to be excluded. Section 105; sub-section 
2, clearly authorizes the landlord to ask for 
settlement of rent in æ particular contin- 
gency, namely, when it is recorded that the 
occupant of any particular parcel of land 
claims to hold rent-free land which he is 
not entitled to hold withont payment of rent. 
It cannot be disputed that but for this 
section, the landlord would not be entitled to 
commence a proceeding for settlement of rent 
by an application to the Settlement author- 
ities. In this view it is obvious that the 
entire body of landlords must join in an 
application under section 105, sub-sec- 
tion 2. 

Stress, however, is laid upon Judicial deci- 
sions as authorities in support of the contrary 
view. The first of these is the case of 
Khondakar Abdul Hamid v. Mohini Kant Saha 
(2). A careful examination of the judgment, 
shows that the decision does not lend any 
assistance to the argument of the appellants. 
What has been ruled in that case is that if 
section 52 of the Bengal Tenancy is ap- 
plicable to a particular case, section 188 bars 
the maintainability of the suit at the in- 
stance of a co-sharer landlord. In other words, 
where the defendant takes possession of 
land by gradual encrédachment and the 
plaintiff as one of several joint landlords 
sues for assessment of rent on the assump- 
tion that there is a new holding and that 
a new rent has to be assessed, section 52 
has no application and section 188 is no 
bar. On the other hand if such a landlord 

, sues for rent not merely of the additional 
Jand found in possession of the tenant but 
in respect ofthe entire quantity of the lend 
found in his possession including the land of 
his original holding, section 52 is applicable 
and section 188 presents a bar. The next 
case to which our attention is invited is that 
of Sher Bahadur Sahu v. M. H. Mackenzie (8). 
Tn that case, the question arose, whether it was 

(2) 4 C. W. N. 508. 

(3) 7 C. W. N, 400. 


competent to one of several joint landlords 
to prefer objections under section 106 ofthe 
Bengal Tenancy Act and it was held that 
such a landlord might have recourse to pro- 
ceedings for disputing an entry in a Record- 
of-Rights under that section. Obviously this 
case is distinguishable from the one before 
us, on the ground that section 106 does not 
require or authorize the landlord to take ex- 
ception toan entry in a Record-of-Rights 
But we are of opinion also that section 106 
itself furnishes ample evidence that it 
could never have been intended by the 
Legislature that an objection under that 
section should be jointly taken by all the 
landlords. Section 106 contemplates, among 
others, the case of the determination of a 
dispute between landlords of the same estate. 
If the landlords themselves are disputing, 
it would obviously be impossible for them to 
join together in taking an objection under 
section 106. This case also, therefore, does 
uot lend any support to the argument of the 
appellants. The last case upon which reli- 
ance is placed is that of Abdul Hakim v. 
Rajendra Narayan Rai (4). In this case the 
learned Judges appear to have doubted the 
earlier decision in Khondakar Abdul Hamid 
v. Mohini Kant Saha(2), and at the same time 
to have followed it. So far as we can gather 
from the judgment, itis possible that the 
distinction to which we have referred between 
a suit for assessment of new rent in respect 
of new land only and a suit for rent ofa 
consolidated holding comprising the original 
lands and the new lands was not brought 
to the notice of the Court. At any rate, 
the decision is not directly in point, and 
does not support the contention of the 
appellants. 

There are, on the other hand, numerous 
cases in which it has been held that sec- 
tion 188 disentitles one of several joint land- 
lords from claiming various reliefs to which 
the landlord is entitled under the Bengal 
Tenancy Act. For instance, one of several 
joint landlords is not entitled to claim en- 
hancement of rent nor to ejecta tenant in 
accordance with the provisions of the Bengal 
Tenancy Act. He cannot apply for com- 
mutation or for a division and appraisement of 
rent payable in kind norcan he apply for 
jssue of a notice and enter upon an abandon- 


ed holding. He cannot measure lands under 
(4) (1909) 1 Ind Cas. 812; 18 C. W. N. 635, 
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the provisiéns of the Act, or take proceedings 
for distraint or apply to have the incidents 
of a tenancy determined. He could not, till 
recently, apply to have particulars of ten- 
ancies recorded under section 103 which 
has now been amended and specifically en- 
titles one of several joint landlords to take 
proceedings under that section. When we 
contrast the language of section 103 as 
nmended with that ‘of section 105, it becomes 
ébvious that the Legislature could. nover 
have intended that one of several joint 
landlords should beentitled to take action 
under section 105, sub-section 2. The pre- 
sent application, therefore, has been rightly 
held to be not maintainable. Itis hardly 
necessary to add that the circumstance that 
the co-sharers of the appellants have been 
joined as parties defendants to the proceed- 
ings does not make any difference, because, 
as was pointed ont by this Court in the case 
of Moheeb Ali alias Dummer v. Ameer Rat (5), 
if section 188 is applicable all the landlords 
must join together andit is not a sufficient 
compliance with the provisions of that section 
to make the landlords, who refused to join, 
parties to the proceedings. 

It is contended by the learned Vakil for 
the appellants that the view we take will 
cause great hardship to landlords. This, 
however, isa circumstance which the Court 
can hardly be invited to take into considera- 
tion in construing a statute, the language of 
which is plain. Weare not concerned with 
any hardship which might possibly result 
from the administration of the law. as ib 
stands; that is entirely a matter for the 
Legislature to consider. But we are, not 
satisfied that there is any hardship involved 
in the inte pretation which we have put upon 
section 105. Itis always open toa landlord 
before he has recourse to settlement proceed- 
ings to have a partition with his recalcitrant 
co-sharers and if hetakes this initial precaution, 
no possible difficulty can subsequently arise. 

It is finally suggested that the present 
case is not a caseof co-sharer landlord at all 
and itis sought to be argued that the appel- 
lants and his co-sharers who are respondents 
are not joint landlords within the meaning 
of section 188 of the Bengal Tenancy Act. 
Such `a contention, however, rofar as we cean 
gather from the record does not appear to 
have been raised at any stage of the proceed- 

(5) 17 O, 538.. 
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ings either before the Settlement Officer or’ 


the Special Judge. The point raised really 
involves a question of fact and it is not 
possible for us at this stage to entertain it. 

The result is that the view taken by the 
Settlement Officer or the Special Judge cannot 
be successfully assailed. The appeal fails and 
is dismissed with costs. We assess the hearing: 
fee at 2 gold mohurs. 


It is conceded that Appeal No. 1699 of 
1909 will be governed by this judgment 
although that case arose under sub-sec- 


tion (1) of section 105 of the Bengal Tenancy 

Act. That appeal also is dismissed with costs. 

We assess the hearing fee at2 gold mohurs. 
Appeal dismissed. 





(s.c. 19M L, J. 31) 
MADRAS HIGH COURT. 
CIVIL APPEAL No. 31 or 1908 AND Cryin 
Revision No. 665 or 1907. 
September 7, 1908. - 
Present: —Mr. Justice Miller and Mr. Justice 
Pinhey. 
Inge SRIKRISHNA DOSS—Appauranr. 

Civil Pr. cedure Code (Act NIV of 1882), 88. 82,04, 174 
—Summons to gue evidenca affired to witness's duor— 
Non-compliance with  summons—Order sentencing 
avniness fo fime—Ommuisswn to record express 
declaration that process was duly served, effect of. 

Where a summons for the attendance of a 
witness was duly affixed to his door and the wit- 
ness was fined fornon-compliance with the process — 

Held, that the omission of the Judge to record, 
under section 82 of the Civil Procedure Code, an 
express declaration that the process was duly served, 
did uot invalidate his order under section 174 of 
the Code. 

Appel from, and petition under S. 622 of 
the Civil Procedure Code, praying the High 
Court to revise the order of the City Civil 
Court of Madras, in C. M. P. No. 984 of 1907 
in O. S. No. 235 of 1907. 

‘My. T.V. Seshagiri Atyar, for the Appellant. 

Judgment.—the appellant refused 
service of the summons and a copy was 
duly affixed to his door. We do not think 
that the omission of the Judge to record, 
under section 82 of the Civil Procedure 
Code, an express declaration that the process 
was duly served, can invalidate his order 
under section 174, Civil Procedure Code. 
The order on the summons ın our opinion, 
is sufficient declaration in the circumstances. 
The City Civil Judge has given sufficient 
reasons for imposing a heavy fine. 

The appeal is dismissed. 

Appeal dismissed, 
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OARLAPATTI CHINNA CONNIAH v. COTA WAMMALIVARIAH. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ORIGINAL SIDE Civit Arrear No. 12 or 1908. 
August x5, 1909. 

Present :—Sir Ralph Benson, Acting Chief 
Justice and Mr. Justice Sankaran Nair. 
CARLAPATTI CHINNA CUNNIAH 
AND OTHERS] EF ENDANTS——A PPELLANTS 
versus 
COTA WAMMALIVARIAH—Ptarxtirr— 
RESPONDENT. 

Will, construction of—Hindu Law—Devise to wife, of 
properties, for har ‘to enjoy’-—IVhe her confers an ab- 
solute eatate—Successton Act (X of 18665), 88. 82, 187, 
—Defendant relying on will and not establishing 
right as esvecutor or legatee—Probate not neccestry for 
aurh defence. 

A Hindu husband gave away his properties to 
his wife by his will in the following terms .—" I give 
all the remaming properties of every sort, which 
fell to my share, to my wife, Andalu Therefore, my 
aforesaid wife Andalu herself should enjoy all the 
remaining property :” 

Held, that the use of the word ‘enjoy’ m the will 
indicated that the testator did not intend that his 
widow should have the power to alienate the estate 

A defendant in a suit 18 not precluded by section a 
187 of the Indian Succession Act from relying upon a 
will, for which he had not obtained a probate or lotters 
of administration, when he is not seeking to establish 
of any right as executor or legatee 

Jantki v. Dianu Lall, 14 M. 454 and 0.8. A. No. 7 
of 1995, followed. 

Appeal from the order of Mr. Justice 
Boddam, dated 29th January, 1908 in C. 8. 
No. 200 of 1906. 

The Hon. P. S. Sivaswamy Atyar (Advocate- 
General and Mr. K. Sreenivasa Atyangar, for 
the Appellants. 

The Hon. V. Krishnaswamt <Atyar with 
Mr. V. V. Srinivasa Atyangar, for the Re- 
spondent 

Judgment.—It is first argued before 
usthat the defendants are not entitled to claim 
under the will as they have not taken out 
probate or Lettera of Administration. Section 
187of the Indian Succession Act is relied upon. 
But it has been decided that a defendant 
is not precluded by that section from 
relying upon a will, as he is noi seeking to 
establish a right as executor. or legatee 
Janaki v. Dhanu Dall (1), and Original 
Suit Appenl No. 7 of 1905. 

The next question is, whether, under 
the will left by Cota Thevaperumaliah who 
died in 1874, his widow took an absolute 
estate or only mœ widow's estate. After 
making certain bequests the testator made 
the gift in question in the following terms : 

(1) 14 M. 454 


“I give all the remaining properties of 
every sort which fell to my share to my 
wife, Andalu. Therefore, my aforesaid wife 
Andalu herself should enjoy all the remain- 
ing property.” Under section 82 of the 
Succession Act, when property is bequeathed 
to any person, he is entitled to the 
whole interest of the testator therein, 
unless it appears from the will that only 
a restricted interest was intended for hin. 
This is, undoubtedly, in conflict with the rule 
that where a husband bequeaths immovable 
property to his wife without words expressly 
creating an absolute estate, she takes only 
widow’s interest. This rule is based on the 
fact that a Hindu presumably knows that 
widows do not take absolute estates of in- 
heritance which they are entitled to alienate. 
We cannot now apply this rule to cases 
to which section 82 applies. Wecan re- 
strict the widow's interest, therefore, only 
if the other terms of the will justify such 
restriction. The circumstance that she is a 
widow, that there are no words of inheritance, 
or words authorising her to alienate, are not 
in themselves sufficient to show that the 
widow takes only-a restricted estate, as, n 
such cases, there is no presumption to be 
raised under section 82, the words themselves 
showing that she took an absolute estate. 
But we may take the circumstances into 
consideration in construing the other pro- 
visions of the will. The recitalin the will 
that his wife should ‘enjoy’ the property 
is important to indicate the intention of the 
testator. He does not leave any specific 
property to his wife, and without words 
of inheritance or words empowering her to 
alienate, which are usually inserted when 
it ig intended to give an absolute estate, 
he leaves the property to her to enjoy. 
We are inclined, therefore, to think that 
he did not intend that his widow should 
have the power to alienate the estate. At 
the time of the will and of his death he 
had a nephew and daughters and it is not 
likely that he intended to enable the 
widow to alienate the estateto strangers. 

We, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 
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(s. c. 32 M. 208 , 19 M.L J. 88; 6 M.L.T. 122.) 
MADRAS HIGH COURT. 
Sxconp Civic Appeat No. 379 or 1905. 
Decramer 18, 1908. 

Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Miller. 
MUTHUVEERU MUDALIAR—AppRLLAnt 

| versus 

VYTHILINGA MUDALIAR AND ANOTHER 
— RESPONDENT3. 

Hindu Law—Alienation —Widow alienating part of 
her limited extate—Consent of retersioners—Surrenier 
by teversioners of their rerersionary right during the 
life-time of the widow, taltdity of—Consent by re- 
vrsioner to widows alienation, whether binds hrs heirs 
—Estoppel. 

An alienation by a Hindu widow ofpart only of 
her limited estate is mvalid. though effected with 
the consent of the next reversioners, in theabsence of 
a justifying necessity. 

AMarudamuthu Nadan v, Srinuasa Pillay, 21 M 128, 
followed. | i 

Bajrungi Singh v. Munokurmki Baksh Singh, 30 
A.1;12C.W.N. 74,3 ALL.T.1;9 Bom.L.R. 1348 ; 6 
CLJ. 766; 6 ALJ 1, referred to. 

Tf an alienation of the whole of her limited estate 
is infact made by the widow, and the then rever- 
sionérs consented to it and received consideration 
therefor, those claiming through them are ostopped 
from denying its validity. 

Rangappa Naik v Kambi Nuk, 81 M. 366; 18 
M.L J. 309 ; 3 M. L. 1.85 referrad to. 

A conveyance by tho reversioners of their rever- 
sionary right, during the widow’s life-time and when 
she has not been divested of her limited estate, is 
inoperative. 

Munickam Pillai v. Ramalinga Pillar, 2) M. 120 
and Rangappa Naik v Kambi Nak, 31 M. 366; 
18 M.L J. 309, 8 M L T. 85, referred to. 

Per Miller, J. :— 

The consent of the whole body of reversionary 
heirs to a partial alienation by a widow cannot supplo- 
ment the powers of the widow to deal with the estate. 

Facts.—One Soundarathanni widow of 
Theygaraja Mudaliar, being unable to pay 
her husband’s debts, sold the suit mentioned 
lands to her husband's divided brothers, 
Ponnu and Vythilinga, in consideration of 
their discharging the said debts. Subsequently 
Ponnu executed a document to Vythilinga 
whereby the latter was to enjoy the lands 
on payment of the debts aforesaid. Vythi- 
linga being unableto pay the debts transferred 
the lands to Soundarathanni. Soundarathanni 
sold a portion of thelands to Tiruvangada 
Mudaliar and Chokka Mudaliar, who in turn 
sold it to the father of first defendant. Simul 
taneously with this sale Ponnu and Vythi- 
linge executed a release (Ex. I) of their re- 
versionary rights in the property soid by 
Soundarathanni to Tiruvengada Mnudaliar and 
Chokka Mnudaliar on the receipt of a con- 


sideration of Rs. 100. 

Plaintiffs, the grandsons of Ponnu, claim- 
ing as reversioners of Theygaraja Mudaly,sued 
to set aside the alienation by Soundarathanni. 

Second appeal against the decree of F. D. 
P. Oldfield, District Judge of Tanjore, in 
Appeal Svit No. 655 of 1904, presented 
against the decree of C. V. Visvanatha Sastri, 
District Munsif of Shiyali, in Original Suit 
No. 174 of 1908. 

Mr. T. R. Ramachandra Ayyar and S. Muthia 
Mudaliar, for the Appellant. 

Mr. T. V. Gopalasawmy Mudaliar, fer the 
Respondents. 

Judgment. 

Arnold White, C.J.—Assuminag Exhibit I to 
be a genuine document and the recitals in the 
instrument to be true, I do not think that the 
effect of the transaction first recited, namely, 
an agreement between the brothers of the 
deceased and his widow that the former 
“should take the whole of his share of the 
property,” operated as an effective conveyance 
to the brothers ofthe widow’s limited estate 
by inheritance. The recital itself states that 
the agreement was conditional on the debts 
of the deceased being paid by the brothers, 
and the second recital (the conveyance by one 
brother to the other of the whole of the 
deceased’s share of the property, on condition 
that the brother to whom the conveyance is 
recited to have been made should pay the 
debts of the deceased) states that the debts - 
had not been paid by the two brothers. 
There is no statement in the deed that the 
debts have been paid by the brother to whom 
the last mentioned conveyance is recited to 
have been made. The third recital, namely, 
a recital of a sale by the widow of a portion 
of the property is quite inconsistent with the 
view that she had under the transactions 
mentioned in the first two recitals surrendered 
the whole of her limited estate.to the brothers 
or one of them, The deed purports to convey 
the reversionary right of the two brothers to 
Chokka Mudaliar, but, in the view that at 
the time they purported to do this the widow 
had not been divested of her limited estate, 
and the brothers had nothing more than 
a reversionary right, this conveyance would 
be ineffective. See Mantckam Pillai v. 
Ramalinga Pillai (1), and my judgment in 
Rangappa Naik v. Kambi Naik (2), in which 

(1) 29 M. 120. 

(2) 81 M. 366; 18 M. L J. 309;3 M, L, T. 356. 
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the point in question was considered by a Full 
Bench. 

In the view I take as to the construction 
of Exhibit I. I think this case, apart from any 
question of estoppel, is governed by the deci- 
sion of the Full Bench in Murudamuthu Nadan 
v. Srinivesa Pillai (3). This decision was 
recently .considered by the Privy Council in 
Bajrangi Singh v. Manoxarnika Baksh Singh 
(4), and was cited with approval; and as 
pointed out in the judgment in the Full 
Bench case to which I have referred, althongh 
the question before their Lordships was the 
general question of the right of a Hindu 
widow, in the absence of legal necessity to 
alienate property with the consent of the 
nearest reversioners, there is nothing as it 
seems to me to indicate that their Lordships 
were of opinion that the right was free from 
the qualification or restriction that the whole 
limited estate must ve withdrawn. 

Apart, therefore, from any question 
of estoppel, it seems to me that the decisions 
of the Courts below were right. As regards 
this question of estoppel, in the recent Full 
Bench case to which I have referred, the 
Judges were all of opinion that in the facts 
of that case the plaintiffs were estopped from 
setting up the invalidity of the alienation by 
the widow. The Judges were of opinion that 
they were precluded from holding otherwise 
having ‘regard to the final sentence inthe 
judgment of the Privy Council in Bajrangi 
Singh v. Manokarntka Baksh Singh (4). 

There may be difficulties, as I observed 
in my judgment, in reconciling the view of 
the law in which the statement contained in 
this sentence was based, with the law as laid 
down in earlier cases ; but as I am of opinion 
that, as regards the question of estoppel, the 
facts in the present case cannot be distingu- 
ished from those in the casereferred to the Full 


Bench, I hold following the decision of the Full. 


Bench that, if the alienation was in fact made 
and the then reversioners in fact consented to 
it and received consideration therefor, the plain- 
tiffs are estopped from denying its validity. 

I think, therefore, this case must go back 
to the lower appellate Court fora finding 
as to whether Exhibit Lis genuine, and if the 
finding is in the affirmative, for findings as 
to whether Soundrathanni in fact alienated 
the properties in favour of Chokka Mnudaliar 


(8) 21 M. 128. (4) 80.4.1; 12 0. W.N.74;3 
M.L.T. 1 ; 9 Bom.L.B, 1848; 6 C.L J. 766; 6 A.L. 1. 


and Subbaraya Mudaliar, and, if so, whether 
Ponnu Mudali and Vythilinga Mudali consent- 
ed thereto and received consideration for their 
consent. 

Fresh evidence may be taken. 

Findings should be submitted after the 
re-opening of the Court after the recess. 
Seven dayswill be allowed for filing objections 

Miller, J.—The case presented to us on 
behalf of this appellant is that the widow 
Soundrathanni Ammal surrendered oy 
relinquished her estate to the reversionary 
heirs of her husband, recovered it from them, 
and then effected this alienation now question- 
ed. There is no evidence of this suggested 
recovery from the heirs afte: relinquishment, 
but the relinquishment itself we are asked to 
find established by Exhibit I. Exhibit I. 
however, presuming it to be a genuine docu- 
ment containing true recitals does not 
establish the relinquishment. It recites that 
the brothers, Vythilinga and Ponnambala 
Mndaliar, having undertaken but failed to 
discharge the debts of their deceased brother, 
Theygaraja Mudaliar, according to a deed of 
agreement executed by them in favour of his 
widow Soundrathanni, conditioned that they 
should take the whole of his property and 
pay all his debt, and Vythilingsn Mudali 
having undertaken but failed to discharge the 
debt in pursuance of an agreement between 
himself and his brother, a part of the property 
had been sold by thé widow ; and the brothers 
apparently, by way of confirming the sale, 
convey to the vendee for the sum of Rs. 100 
in cash their reversionary interest in the 
property sold. There being no mention of 
any recovery of the property by the widow, 
the sale by her is inconsistent with a prior 
relinquishment by her, and property constru- 
ed, the document appears to recite that there 
was an agreement to relinquish if the brothers 
would pay the debts, but that, as they did 
not do so, there was no conveyance, and 
consequently the widow effected an alienation 
for the purpose of paying off the same debts. 
This seema to be the case presented in the 
evidence at the trial, and the relinquishment 
alleged in paragraph 5 of the first defendant's 
written statement does not appear to have 
been urged before the Courts below ; there 
is no issue dealing with the question, nor 
do the grounds of appeal to the lower 
appellate Court suggest that that question 
ought to have been tried. 5 
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In these circumstances itis unnecessary to 
send back the case for a finding onthe ques- 
tion of relinquishment by the widow and the 
question for decision is whether assuming 
Exhibit I to represent the truth, the confirma- 
tion by the brothers Vythilinga and Ponnam- 
bala Mudaliar of the widow’s sale is sufficient 
to give validity to the transfer as against the 
plaintiffs. It is found that there was no 
existing necessity sufficient to justify the sale 
and for the purpose of my decision I assume 
that the two brothers were at the time of the 
confirmation the only living reversionary heirs 
of Thyagaraja Mudaliar. 

The only difference between the present 
case and the case of Marudamuthu Nadan v. 
Srinivasa Pillai (8), decided by a Full Bench 
of this Court is that in that case the alienation 
was assented to by one out of several 
reversionary heirs living at its date, while 
here all the living reversionary heirs confirmed 
the sale. f 

The law does not favour alienation by 
widow and the ground upon which the 
learned Judges put the restriction imposed 
by them on such alienations in Marudamuthu 
Nadan v.. Srinivasa Pillai (3), is that it will 
afford a safegnard against improper alienation. 
It may be argued with some force that the 
necessity of obtaining the assent cf the whole 
body of reversionary heirs will afford as 
effective a check on alienation as the rule 
adopted by the Full Bench. The latter rule 
will however, operate in every case where a 
widow proposes to alienate for purposes other 
than those recognized by the law as 
justificatory, while the former may operate 
only where the body of reversioners is 
numerous, and is on that account not a 
check which can be admitted as generally 
sufficient. The learned Judges do not suggest 
in their decision that an alienation of a 
part only of the inheritance will be good if 
made to the nearest reversionary heir provided 
that he is at the time of the alienation the 
only reversionary heir. So to hold would, 
in not unfrequent cases, remove the check 
which it is their object to preserve. 

Nor can the consent of the whole body 
of reversionary heirs to apartial alienation 
be held to supplement the powers of the 
widow to deal with estate. No estate 
being vested in any reversionary Leir the 
aggregate of the assents of all is for this 
purpose no better than the assent of the 


nearest reversioner among them. 

I do not, of course, suggest that the assent 
of the whole body of living kindred is not 
more valuable than the assent of one member 
of that body. It is obviously more valuable 
as evidence in favonr of an alienee when, 
it may be.evidence of the actual purpose 
of the transfer has ceased to be available 
and it may be more valuable as furnishing 
estoppels against subsequent attempts to 
upset the alienation made on tho strength 
ofit. But these considerations do not apply 
to the point which I am consi ~“ng, the 
question whether, if a partial alienay “sy the 
nearest reversioner is bad, similar ay nation 
to all the reversioners is good. 

I think, therefore, that the present case 
is not taken out of the rule laid down in 
Marudamuthu Nadan v. Srinivasa Pillai (3), 
and if that decision binds us the decision of the 
lower appellate Court is right on this point. 
It is suggested that the decision of the Privy 
Council in Bajrangi Singh v. Manokarnika 
Baksh Singh (4), virtually overrules the case 
in this Court ; but I do not think that is so. 
It is true that in that case, if the facts are 
correctly reported, the alienation of the 
whole estate was effected piecemeal by the’ 
widow, but the alienations received the 
assent of the reversionary heirs as a whole, 
after all were completed, and the decision is, 
therefore, not a direct authority in favour of 
partial alienations. i 

Moreover, their Lordships though they 
quote from the decision in Marudamuthu 
Nadan v. Srinivasa Ptllui (3), do not suggest 
that they disapprove of the restriction there 
laid down. I think that we are still bound’ 
by that decision and must hold that the 
consent of Ponnu Mudaliar and Vythilinga 


Mudaliar is not of itself sufficient to 
give validity to the alienation by the 
widow. 


Since this case was argued a Full Bench 
of this Court has decided that a consent 
given bona fide and for good consideration’ 
will bind persons claiming through the giver 
of the consent and if Exhibit I is a genuine 
document and represents truly the transaction 
set forth in it, Ponnu Mudaliar’s grandsons 
would be bound by his consent. It is 
necessary, therefore, to call for findings on this 
question, and I concur in the order made by 
the learned Chief Justice. 

In compliance with the order of the High 
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Court, the District Judge submitted findings 
that Exhibit I was not genuine, that the 
alienations by S were not proved and that 
Ponnu and Vythilinga did not give any 
consent or receive valuable consideration. 
These findings were accepted and the second 
appeal was dismissed with costs. 
Appeal dismissed. 





h (s.c 13 0. W. N. 24.) 


CALCUTTA HIGH COURT. 
Orvin Rune No. 2003 or 1908. 

, July 31, 1908. 

-  Present:—Mr. Justice Holmwood and 

Mr. Justico Sharf-ud-din. 
y. WOODS, AGENT TO THE Assam BENGAL 
Ry. Co.—Dsrenpant—P arvivioner 
VETEUS 


MEHER ALI—Puarmrire—Opposrre PARTY. 
NRaways Act (IX of 1890), ss. 77,140—Notice to 


Ayent— Bervrce—Suit for compensation for short 
deliver Y 
In a case of a Railway Company the notce 


under section 77 of the Railways Act, which isto be 
gervod under section 140, must be on the Agent of 
the Company ; but the notice need not be physically 
thrust in the Agent’s hands. It is sufficient if the 
findings are such that it mmust be inferred that 
the Agent had full knowledge and notice of the 
claim. 

Thorefore, where it was clear that the ‘traffic 
Manager ii the claims department settled all claims 
and the Agent also referred to him clnims for disposal; 
Held, that; a notice to the Traffic Manager was 
sufficient. 


Facts.— This rule was issued against the 
decree of Babu Narendra Nath Ghose, First 
Munsif at Feni, dated the 24th of February, 
1908, passed in the exercise of Small Cause 
Court powers. 

The plaintiff sued for Rs. 40 being the 
compensation for 4 bags of rice which the 
defendant Company failed to deliver. Be- 
fore the institution of the suit the plaintiff 
served the notice of his claimon the Traffic 
Manager of the Railway Company. 

The defendant contested the suit on the 
ground thatthe notice ought to have been 
served on the Agent and that as the notice 
was served on the Traffic Manager it was 
not valid and the suit was not maintain- 
able, 
~ The Munsif having decreed the claim, 
this rule was obtained on behalf of the de- 
fendant Company. 

Babu Joy Gopul Ghosh, for the Petitioner. 
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Moulvi Nuruddin Ahmed, for the Opposito 
Party. 

Judgment.—This was a rule calling 
on the opposite party to show cause why 
the judgment and decree of the Small 
Cause Court of Feni should not be sei 
aside on the ground thatthe learned Judge 
of that Court appears to have erred in 
law in holding that the present suit could 
be maintained without the provisions of 
sections 77 and 140 of the Act having been 
complied with, and on the ground that 
the suit by the plaintiff was otherwise 
not maintainable. 

It is now too late- and we have no de- 
sire to differ from along course of decisions 
in which it has been held that in a caso 
of Railway Company the notice under section 
77 which is served under section 140 must 
ba on the Agent of the Company. But 
we think that a notice on an individual, 
be he the Agent of a Railway Company, 
or be he the Secretary of State, need not 
he physically thrust in the Agent’s hands. 
It is sufficient if the findings of fact are 
such that it must be inferred that the Agent 
had full knowledge and notice of tho 
claim. Now in this case there are two 
very strong reasons for inducing us to 
believe that the Agent and his office are 
saddled with full knowledge. The first is 
that the Traffic Manager whose duty it 
would have been to bring to the notice of 
the Agent if there was any hitch in the 
matter, on the 30th May, long within the 
period of six months, wrote to the plain- 
tiff that the matter was being enquired 
into and allaying the plaintiff's natural 
anxiety about his loss. If the Agent did 
not know anything about this, and if the 
Trafic Manager knew that the Agent knew 
nothing about it. the only possible conclusion 
would be that the Traffic Manager was an 
exceedingly dishonest man. Be that as it 
may, there is a further finding by the 
learned Munsif at the end of his judgment 
which seems to us to conclude the matter. 
He says, there were Rules of the Com- 
pany put before him, and he says, in 


these rules the Agent and the ‘Traffic 
Manager contract with the public. It is. 
clear that the -Trafic Manager in the 


claims department settles all such claims 
and the Agent also refers to him claims 
for. disposal. That being so, we think 
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that there is no doubt that in this case 
on the findings of fact the Small Cause 
Court Judge was justified in decreeing 
the plaintiff's claim. In any case in the 
exercise of our powers under section 25 of 
the Small Cause Courts Act, we certainly 
are not disposed to pass any order in res- 
pect to this case whick would have the 
effect of defeating the plaintiff's apparently 
jast claim. 

For these reasons the rule will be dis- 
charged with costs, one gold mohur. 

Rule discharged. 





(Not reported yet elsewhoro.) 
MADRAS HIGH COURT. 
Cryin Appuat No. 171 or 1907. 
August 18, 1909. 
Present :—Mr. Justico Wallis and Mr. Justice 
Sankaran Nair. 

PUDIYA KOVILAKATH KUTTUNI 
THAMBURAN AND OTHERS-—DEFENDANTE 
Nos. 1,3 AND 4-—-APPELLANTS 
VETEUE 
KUTH VALIA THAMBURATTI AND 
ANOTHER—-PLAINTIFF AND 2ND DEFENDANTS 
— RESPONDENTS. 

Land Acquisition Act (I of 1894), 9. 80—Acquiei- 
tion of land demised on Kanom—L? ineiple ef appro- 
prvition between Jonmio and Kanomdar. 

Where land acyuired under the provisions of the 
Land Acquisition Act is in the possession of a 
Rkanomdar, under s kanom demiso, a Civil Court, 
in disposing of a reference under the Act, should 
first assess the amount of compensation, if any, 
payable to the hanomdar, in his capacity of lessee, 
in respect of his deprivation of possession. The 
balance, which represonts the Jenmie’s interost as 
lessor, should be applied in satisfaction of the kanom 
amonnt. 

Appeal against the decision of the Subor- 
dinate Judge of Calicut, in L. A. Case No. 1 
of 1907. : 

Mr. T. R. Ramachendra Atyar and My. 
T. R. Krishnaswami Aiyar, for the Appel- 
lant, 

Mr. P. R. Sundara Atyar, for the 2nd Re- 
spondent. 

Facts.—The Deputy Collector of Calicut 
Division acquired certain lands for widening 
the Tali Road. The 2nd defendant is the 
jenmte who demised the lands to the branch 
of the Ist and 4th defendant’s family on 
kanom, which branch sub-demised to 8rd 
defendant. The Deputy Collector fixed the 
jenmam value at Rs. 41 and odd, Rs, 242 
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and odd as compensation for jenmie’s improve- 
ments and Rs. 9 and odd for 3rd defendant’s 
improvement. The jenmie (2nd defendant) 
claimed the first two items and the 3rd defen- 
dant also claimed them for himself. The 
matter having been referred to the Sub-Judge 
under section 18 of Act I of 1894, he decreed 
for 2nd defendant. : 

Defendants Nos. 1,3 and 4 appealed to the 
High Court. ‘ 

Judgment.—tThe Subordinate Judge 
has not disposed of the reference correctly 
under section 11 of the Land Acquisition Act. 
The compensation has to be apportioned 
among the persons known or believed to be 
interested in the land. As the kanom par- 
takes of the character of a lease and a mort- 
gage, the kanomdar has the two-fold in- 
terest of lessee and mortgagee and is entitled 
to compensation in respect of both interests. 
Where as here a part of the demised premises 
are acquired under the Act the most con- 
venient course appears to be in the first place 
to assess the amount of compensation, if any, 
payable to the kanomdar in his capacity of 
lessee in respect of partial deprivation of 
possession he has sustained. In so doing 
allowance must be made for the fact that he 
is entitled to a proportionate reduction of 
rent in respect of this partial depriva- 
tion. Deducting the amount payable to the 
kanomdar as lessee, the balance represents 
the yenmies interest as lessor. This is mort- 
gaged under the kanom to the kanomdar, 
who is, therefore, entitled to have the balance 
applied in the first place in satisfaction of 
the kanom amount as it represents the 
part of the security mortgaged to him. The 
case must go back for disposal according to 
law. Costs to abide. 

Case remanded. 





(8 c. 6 A. L.J. 882 y 
ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL NO. 231 or 1909. 

May 8, 1909. 
Present :—Mr. Justice Alston. 
GANESH APPELLANT 
versus ; 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), 8s. 361, 363— 
Kidnapping—Consent of gvardian subsequent to the 
offence—Motive—Punrishment. 

To constitute an offence under section 863, it is 
sufficient to show that the minor was taken away 
without the consent of her lawful guardian, 
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The consent of the guardian givon subsequent to 
the commission of the offence would not curo it 
Motivo hag nothing to say to the offonce of kidnapp- 
ing, though ıt may, of course, have much to say to 
the punishment. In the matter of the petition of 
Dhuvonidhxr Ghose, 1% U. 298, referred to 

Evon if the accused thought that the lawful guardian, 
had ho known of the taking away of tho ward, would 
have no objection to his taking lim, yet, if in fact 
thero was no consent to the going, tho offence 
would bo committed. Jagannadha Rao v. Kanaraju, 
24 M. 284, reforred to. 


Whero the temporary guardian is proved to have 
been in collusion with tho other party, and tho taking 
away is accomplished in consequence of such 
collusion, there can be no consont of the lawful 
guardian, 

Appealagainst the decision of Muhammad 
Rafique, Esquire, Sessions Judge of Azamgarh. 

Mr. G. W. Hornsby, for the Appellant. 

Mı. R. Maleomson, for the Crown. 


Judgment,.—this is a jail appeal 
from a conviction under section 366 of the 
Indian Penal Code. I took time to consider 
this case, because I was not satisfied that the 
findings of fact at which the learned Sessions 
Judge arrived were correct. On those find- 
ings it seemed to me that the appellant, how- 
ever improperly he may have acted, had 
committed no criminal offence; but having 
listened to the learned Government Advocate, 
who put the case for the Crown before me 
with great pains, I am convinced that the 
appellant did commit an offence but not one 
under section 366 of the Indian Penal Code. 

T find as a fact that there was no abduction. 
I believo, however, that the appellant took 
the gurl, who was, undoubtedly, a minor, to his 
village without having previously obtained the 
consent of either her father, or of her uncle, 
Sunder, in whose charge she was for the time. 
I can sea nothing that justifies the finding of 
the learned Sessions Judge that Sunder con- 
sented to the girl’s going in the first instance. 
He was not at home when the appellant and 
his wife took the girl away; he had gone on 
a pilgrimage to Bindhachal. When, on his 
return from his pilgrimage, he traced the 
girl to the appellant’s village, it is possible 
that he did, as is alleged, agree to her staying 
there for a few days longer. This would not, 
however, cure the offence which the appellant 
had already committed when he took away 
the girl in the first instance without the 
consent of her lawful guardian, which I 
think Sunder was not. The offence of kid- 
napping is defined in section 861 of the 
Indian Penal Code and it will be observed by 
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any one who reads that definition that motive 
has nothing to say to the offence, though it 
may, of course, have much to say to the punish- 
ment. In In .the matter of the petition 
of Dhuronidhur Ghose (1), it was held 
that even a girl’s father with “no criminal 
intention in taking away his own daughter” 
from her husband, her lawful guardian, 
might be guilty of kidnapping. As I read 
the section, even if the appellant thought that 
neither the girl’s father nor Sunder would, 
had they known of it, have had any objection 
to his taking the girl with him, yet if in fact 
there was no consent to the going, the offence 
would be committed. The case of Jagannadha 
Rao v. Kanaraju (2) was cited in argument. 
With the reasoning of Benson J., as to the 
correct interpretation to be put on section 361 
of the Indian Penal Code, I entirely agree. 
Where the temporary guardian is proved to 
have been in collusion with the other party, 
as in that case, andthe taking away was 
accomplished in consequence of such collusion, 
there could beno such consent of the lawful 
guardian as the section requires. The view 
taken by the English Courts that by the fraud 
of the temporary guardian the right of pos- 
session of the child reverted to the natural 
guardian seems to me to be correct. To hold 
otherwise would be disastrous to the rights 
of parents. Inthe present case I find that 
Sunder did not consent to the taking away. 
I cannot, however, upon the evidence hold 
that the appellant took the girl away “with 
intent” that she might be compelled or 
“knowing it to be likely ” that she would be 
compelled to marry. I believe that the ideu 
of marriage was an after-thought, the result 
of the visit subsequently paid to Sital’s house, 
a visit not in contemplation when the girl 
was takenaway from Sunder’s house. Ac- 
cording to the girl, whose evidence I believe 
on this point, she lived with the appellant 
and his wife for 14 days during which period 
there was no question of getting her married 
toany one. I think that when Sital saw the 
girl, he wished to marry her and pursuaded 
the appellant, who was his brother-in-law, to 
allow the marriage to take place. This the 
appellant had no right whatever to consent to. 
What happened in this case, after the girl 
had been taken away from lawful guardian- 
ship, illustrates the wisdom of the legis- 


2 17 O. 298. 
2) 24 M, 294, 
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lature in excluding motive from the definition 
in section 361. One never can tell what 
wrong may not result from taking a young 
girl away from lawful guardianship. The 
view which T have taken of the facts was the 
view taken by the Police who investigated 
the case. for they sent it up under section 
363. The assessors convicted, but there is 
nothing to show that they understood the law 
on the subject, their reasons for convicting 
not having been recorded. I, accordingly, alter 
ihe conviction from one under section 366 to 
one under section 363 of the Indian Penal 
Code and reduce the sentence to one of 
eighteen months’ rigorous imprisonment. 
The appeal is otherwise dismissed. 

Sentence reduced. 

Appeal dismissed. 





Ce. c. 6.4. L. J, 685.) 
ALLAHABAD HIGH COURT. 
CRIMINAL RERERENGE No. 175 or 1909. 
May 11, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Alston. 

HINGU 
vessus 
EMPEROR. 

Criminal Proceduve Code (Act ¥ of 1898), oe. 183, 
134, 1387—-Order to show cause—Who shoul start pro- 

ceedings and produce evidence 

When the person against whom a conditional order 
is made under section 188, Criminal Procedure Code, 
appears to show cause and moves the Magietrate 
to set aside or modify the order, itis not his duty 
to show that the order was uot justified, nor can 
he be called upon to produce his evidence first... The 
words of section 187, Cmmimal Procedure Code, 
“ shall take ovidence in the matter agin a sum- 
mons case” do not mean that the person showing 
causc is to start the proceedings and produce evidence 
to meet n case which he never heard. He is 
entifled to hear the evidence, as in a summons 
‘case, produced by the opposite party, and then he 
mav produce his own evidence, if so advised. 

Therefore, where a Magistrate called upon the 
pereon proceeded against to produce his evidence 
fret aud considering that evidence of no weight made 
tho conditional order absolute, his ordor was set 
aside as illegal Srinath Roy y Aimaddi Halder, 24 
C 395,1 C.W.N. 217, referred to. 

Reference made by the Sessions Judge of 
‘Mirzapur. $ 
' Judgment.—tThis isa reference from 
the Sessions Judge of Mirzapur suggesting 
that the order of a Magistrate of the first 
clase purporting to act under sections 133, 
-184 and 137 of the Code of Criminal Proce- 
dure, should be set aside. The facts are shortly 


as follows :—The Magistrate having received 
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information, (which we will assume was 
sufficient within the meaning of section 133) 
that a certain public way was obstructed by 
a chabutra constructed by Hingu, made a 
conditional order requiring Hingu to remove 
the alleged obstruction or appear and move 
to have the order set aside or modified. 
Hingu appeared, and the Magistrate, being 
of opinion thatthe duty lay upou Hingu to 
show that the conditional order was not 
justified, called upon Vim io produce evidence. 
Hingu did produce three witnesses. The 
learned Magistrate considered the evidence 
of no weight, and at once made his conditional 
order absolute. Hingu applied to the 
Sessions Judge in revision, one of the grounds 
taken being that the learned Magistrate was 
not justified in making absolute the conditional 
order without taking evidence in support of 
the order issued, as provided by section 137 
of the Code. It is admitted that the learned 
Magistrate took no evidence except the 
evidence offered by Hingu. The learned 
Sessions Judge considered that the ground 
for revision was well founded, and he has 
accordingly referred the matter to this Court. 
We think that the view taken by the learned 
Sessions Judge is correct. Section 137 
expressly provides that if a person served _ 
with a conditional order under section 133 
appears and shows cause, the Magistrate 
“ shall take evidetce in the matter as in a 
summons cage.” This certainly cannot mean 
that the person showing cause is to start the 
proceedings and produce evidence to.meet a 
case which he has never heard. He is not 
supposed to know the substance of the Police 
report made to the Magistrate, or “other 
information ” on which the Magistrate acted. 
He is entitled to hear the evidence, taken ‘as 
ina summons case, to examine and cross- 
examine; and then he may produce his own 
evidence if so advised. When this has been 
done, but not before,’ the Magistrate can 
make the conditional order absolute if he finds 
sufficient reasonfor doing so. This view is 
supported by the ruling in Srinath, Roy v. 
Atnaddi Halder (1). We accordingly set 
aside the order of the Magistrate, dated 4th 
March, 1909, in which he made absolute the 
conditional order, and we refer the matter 
back to him to proceed according to law, 
having regard to what we have said above. 
Reference accepted. 
(1) 240. 805 ; 1 0. Wi N. 217, 


Vol. II] 


MAHAN KAUR V. SUNDAR DAS. 
(s. c. 40 P. R. 1900; 54 P. W R. 1909, 43 PLR. 
i 1909.) 

PUNJAB, CHIEF COURT, 
Sxconp Civiu Arrear No. 340 or 1906. 
February 23, 1907. 

Present :—Mr. Justice Robertson and 


Mr. Justice Shah Din. 4 
MAHAN KAUR—Derenpant—APPELLANT 
VETSUS 


SUNDAR DAS—PraintirF—RgsPONDENT. 

Custuom— Succession — Widows right to succeed colla- 
teral!y—Ddasi Sadhs of Muktsar tahsıl, District Feroze- 

tor, 
j Among Udasi Sadhs of the Muktsar tahsıl in the 
Ferozepur District, the widow of a sonless proprietor 
is, by custom, entitled to succeed to the property left 
by her busband’s collaterals in the same way as her 
husband would have-succeeded if he had been alivo. 

Suddun vy, Khemi, 15 P. R 1908; 117 P.L.B. 1906 
L hori v, Radho, 72 P. R. 1906, referred to. 

Farther Appeal from the decree of the 
Divisional Judge, Ferozepur Division, dated 
8th January, 1906. 

Mr. Golak Nath, for the Appellant. 

Mr. Sangam Lal, for the Respondent. 

Judgment.—tThe parties to this 
appeal are Sikh Jats of the sect of Sadh 
Udasis of the Muktsar tahetl of the Ferozepore 
District. One Ram Dass left four sons, Narain 
Dass, Sadanand, Hari Das and Sunder Das. 
Narain Das died about fifteen years ago, and 
left a widow, Musammat Mahan Kaur, the 
defendent in this case. The share of Narain 
Das in the holding held jointly by allthe 
brothers was mutated on his death in favour 
of Mahan Kaur. About five years ago Sda- 
nand died without issae, and his share was 
mutated in the names of Sunder Das, the 
plaintiff, and Mtusammai. Mahan Kaur, in 
equal shares, the fourth brother having appa- 
rently diel prior to the mutation proceed- 
ings. 

The defendant, Musammat Mahan Kaur, 
applied recently tothe Revenue Authorities for 
-partition of her share in the joint holding, both 
as regards the land which hadbeen leftby her 
huaband, Narain Das, and in respect of the 
land to which she had succeeded on the death of 
Sadanand. The plaintiff, Sunder Das, objected to 
the partition of the share left by Sadanand on 
the ground that the defendent hadno right to 
succeed collaterally to the said share and that 
mutation of names in respectof that share had 
been erroneously effected in her favour. The 
entries in the revenue papers being in defend- 
ant’s favour, the revenue authorities referred 
the plaintiff to a Civil Court to establish his 
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exclusive title to Sadanand’sshare. Hence the 
present suit. 

The first Court held that the defendant had 
proved a custom under which she was entitled 
to succeed. to the land left by Sadanand in the 
same way as her husband would have succecd- 
edif he had been alive. The plaintiff’s suit was, 
therefore, dismissed. On appeal the learned 
Divisional Judge decreed the claim, holding 
that the instances of widow's collateral suc- 
cession upon which the first Court had re- 
lied were insufficient to prove the custom set 
up by the defendant. The defendant appeals. 

After hearing arguments and carefully con- 
sideirng the evidence on the record, we think 
that this appeal must succeed. Although in 
view of the recent rulings of this Court in 


` Saddan v Khemi (1) and Lahor? yv Radho (2), 


it is open to serious doubt whether among 
agricultural tribes the right of a Hindu widow 
to suceed collaterally is exceptional or un- 
usual, we shall, for the purposeof this appeal, 
accept the contention that the onus of prov- 
ing the custom pleaded by Afusammat Mahan 
Kaur lies upon her. This onus, we think, 
she has fully discharged. 

The parties produced no evidence in Conrt 
on the question of custom. A commission 
was issued for a local enquiry to the Tehsildar 
who, after having allowed the parties full 
opportunity to produce evidence and having 
made as full an investigation as he could 
make in the locality, reported in favour of 
the custom set up by the defendant. It 
appears from his report that no judicial 
decision bearing upon the question under 
consideration could be traced, but he refers 
to four mutation orders which go to show that 
among Sikh Jats ofthe Sidhu caste inthe Mukt- 
gar tahsil widows have succeeded to the pro- 
pertyleftby their husbands’ collaterals. These 
intances have been discussed in detail by the 
counsel for the appellant, and practically 
nothing has been urged by the respondent’s 
pleader to show that they do not afford a 
reliable evidence of custom. The custom 
set up isa tribal, and nota village, custom; 
and. therefore, the circumstance that the 
instances in question are not of the village 
in which the parties reside nor of the gôt to 
which they belong (the Udasi Sadhe 
being admittedly a very small community), 
is not a material obstacle to our accepting 


(1) 16 P. R. 1906; 117 P. L. R. 1906. 
(2) 72 P. R. 19086. 
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them as sufficiently supporting the defen- 
dant’s position. In connection with this 
part of the case we attach the very 
greatest importance to the fact, the fall 
weight of which has not been appreciated 


by the lower appellate Court, that the 
plaintiff expressly consented to the 
mutation of names being effected 


in defendant’s favour in respect of the 
share in dispute on the death of Sadanand, 
and that mutation was made, accordingly, 
on 3rd February 1901. The plaintiff's 
pleuler has not attempted to explain in 
this Court why his client had so consent- 
-el if, according to the custom applicable 
to the parties’ gét, the defendant was 
not entitled to succeed collaterally to 
Sudanand’s estate. Nor is there much 
force, it seems to us, in the argument, 
which apparently commended itself to the 
lowet appellate Court, that as none of the 
mutation entries relied upon forthe defend- 
ant was made the subject of litigation in 
Court, these are of no value as evidence of 
custom. Weneed only qnote in this con- 
nection the following observations from the 
judgment of this Court in Saddan v. Khemi 
(1), in which we fully concur — 

“There are also four instauces in which 
widows have been shown by entries in 
mutation orders to have succeeded without 
dispute to the property of their husbands’ 
collaterals. The learned Divisional Judge 
treats those not very material, and 
counsel for the respondent urges on the 
authority of remarks in certain judgments 
of this Court that these instances are of 
no value as they were not disputed. Now, we 
quite concur in the view thatsingle isolated in- 
-stauces,in which there has been mutalconsent, 
ave not of great value, but we are of 
opinion that the very best possible evidence 
of n custom is that which shows that it 
has been followed consistently in a number 
of instances without dispute. Even a judi- 
cial decision in a contested case shows that 
ot least the custom is not universally admit- 
ted. We, therefore, attach a high value 
to the four instances produced, two in 
‘Jagraon and two in Phillaar, in which 
widows were allowed, as a matter of course, 
to succeed to the property of their husbands’ 
collaterals without dispute.” l 

These observations apply with full force 
to the present case; and we think, after a sare- 
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fnl cosideration of the four instances relied 
upon by tbe defendant’s counsel and of the 
authorities which are folly reviewed in 
Saddan v. Khemt (1), that the defendant, 
Musammat Mahan Kaur, has proved that 
she is entitled under the custom by which 
the parties are governed to succeed 
to the land left by Sadanand in the 
game way as her husband would have 
succeeded if he had been alive. 

We, accordingly, accept this appeal and 
dismiss the plaintiff’s suit withcosts through- 
out, ' 

Appeal allowed. 





(sc. BLP. R. 1909; 86 P.W.R. 1900; 49 PL R. 
1809.) 

PUNJAB CHIEF COURT. 
Secoxp Crvi, AppeaL No. 897 or 1906. 
May 10, 1907. 

Present —Mr. Justice Rattigan and 
Mr. Justice Lal Chand. 
DHIRTA— PLAINTIFF—ÅPPELLANT 

versus i 
KESRI—DEFENDANT— RESPONDENT. 

Punjab Cour's det (XVII of 1884), < 40-—Appeal 
—Juriediction—Surt for custody of torfe— Valuation of 
such smits changed during pendency of Aut— 
Suits Valuation Act( VI of 1887), +. 9, Ilules under— 
Talus of suits mstituted before not affected by these 
rulea—C1iil Procedure Code (Act XIV of 1882), s» 97 
and 99—R--admuitted suv— Date of mnstitutton. 

Rules, framed under section9 of the Suits 
Valuation Act, fixing the valuo of suts for 
custody of wife, donot apply to smts instituted before 
the rules wero issucd, and cannot affect the 
jurisdiction or course of appeal in, @ suit 
instituted before they camo into forco Chaudhri 
Narsingh Dasv. Lala Dholan Das, 12 P. R. 1900, 
F. B, reforred to. 

Whero n sut has boon dismissed for default and 
then re-admitted, it must be held as instituted on 
the date when the plaint was originally filed and not 
ou the date of its re-admission. | 

Further appeal from the decree of the Divi- 
sional Judge, Amritsar Division, dated 24th 
May 1906. 

Mr. Shadi Lal, for the Appellant. 

Mr. Gouldsbury, for the Respondent. 

REFERENCE TO A DIVISION BENCH. 

Rattigan, Ji—This is a suit for custody of 
wife and was instituted on the 26th October 
1905. It was valued (for purposes of juris- 
diction) in the original plaint at Rs. 510 and 
in the amended plaint at Rs. 520 (Rule T, () 
(b) of the Rules and Orders of the Chief 


Court, page 187). In the appeal io the Divi- 
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sional Judge the suit was valued for the same 
purpose at Rs. 530, the appeal being presented 
on the 3rd April 1906. In this Court the value 
is given as Rs. 1,000 in accordance with the 
rule laid down in this Court’s Correction ‘Slip 
No. 96, dated 4th December 1903, which pro- 
vides that suits of this class shall, forthe pur- 
poses of the Suits Valuation Act and the 
Punjab Courts Act, be valued at Rs. 1,000. 
Mr. Gouldsbury contends that no further 
appeal lies in this particular case and that 
retrospective effect cannot be given to the 
new rule. The learned counsel agrees that the 
value of this snit which was instituted before 
the new rule was framed was only Rs. 520. 

The question is one of importance, and 
shonld be decided by a Division Bench to 
which Laccordingly refer the case. 


Judgment. 


Lal Chand, J.—The facts are given in full 
in the order referring the case to a Division 
Bench for decision. The suit is for custody of 
wife, and, when instituted on 26th October 
1905, was valued at Rs. 510 for the purposes 
of jurisdiction under the ralesthen in force. 
It was dismissed under section 97, Civil 
Procedure Code, on 6th December 1905, and 
was re-admitted on ith January 1906. On 19th 


January 1906 the plaint was returned for. 


amending the names of certain defendants, 
and the amended plaint was ve-filed on 22nd 
January 1906, valuing the suit for purposes 
of jurisdiction at Rs. 520. 

Meanwhile the rule relating to valuation of 
such suits had been superseded and a new 
rule fixing the valuation of such suits at 
Rs. 1,000 for purposes of jurisdiction was 
issued with the sanction of the Local 
Government on 4th December 1905. 

- The question raised is, whether under tho 
circumstances, a further appeal is admissible 
in the caso as of right under section 40, Punj- 
ab Courts Act. We feol obliged to hold that 
the question must be answered in the negative, 
with reference to the provisions of section 12 
of the Suits Valuation Act and the provisions 
of the General Clauses Act of 1897. According 
to section 12, nothing in Part I or Part II 
shall be construed to affect the jurisdiction of 
any Court-— 

(a) with respect to any suit instituted be- 
fore rules under Part I applicable to the 
valuation take effect or Part II has come into 
force, as the case may be, or, 
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“(b) with respect to any appeal arising out 
of such suit.” 

The power to frame rules under Part l ia 
given by section 3 of the Act to the Local 
Government and by section 5 (2), under the 
same part, it is enacted that arule under that 
section shall not take effect until the expir- 
-ation of one month after the rule has been 
published in the local official Gazette. Reading 
the latter section with section 12, it is clear, 
so far, that a rule for valuation framed under 
section 3, Part I, cannot affect either the 
jarisdiction of a Court or the appeal in any 
suit instituted before the rule takes effect 
under section 5 (2) ofthe Act. 

By section 7 of the Act, Part If came into 
force on the lst day of July 1897, and power 
to frame rules under this part is conferred by 
section 9 on the High Conrt with the 
previous sanction of the Local Government. 
The words used in section 9 are.— The 
High Court may, with the previous sanc- 
tion of the Local Government, direct 
that suits of that class shall, for the 
purposes of the Court Fees Act, 1870, 
and of this Act and any other enactment 
for the time being in force, be treated as 
if their subject-matter was of such valne 
asthe High Court thinks fit to specify in 
this behalf.” The rule relating to valuation 
in suits for custody of wife was framed by 
this Court, after securing the necessary 
sanction under section 9,and section 12 
by its terms is inapplicable to such rules. 
The section, so far as Part IL is con- 
cerned, merely refers to suits instituted 
before the part came into force and not to 
suits instituted before the rule came into 
force, as is expressly provided in case of 
rules framed under Part I. Why this 
distinction was made is not so obvious, 
But looking to the language used in rec- 
tion 9 and the obvious intention as deducible 
from the purview of section 12, it seems 
reasonable to hold that the rules framed 
under section 9, Part IL of the Act, were 
pot intended to have retrospective effect 
go as to affect jurisdiction with respect 
to an appeal in a suit instituted before 
the rule came into force. It is true that, 
speaking generally, an enactment relating 
to matters of mere procedure is held to 
have a retrospective effect and to apply 
to suits or actions already instituted (Max- 
well on Interpretation of Statutes, page 339). 
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But apparently this principle is not now 
recognised by the Indian Legislature under 
the General Clauses Act (X of 1897) and 
was not applied by this Court in Ohowdhrt 
Narsing Das v. Lala Dholan Das (1), as is 
apparent from the following extract 
from the judgment of the Hon’ble Mr. 
Justice Chatterji, at page 41:— The fur- 
ther discussion of the question appears to 
be concluded by the wording of the New 
General Clauses Act X of 1897, Clauses 
(c) and (e) of section 6 of that Act, and 
particularly the latter, seem to save the 
entire procedure applicable under the old 
law, as it expressly provides that any such 
investigation, legal proceeding or remedy 
may be instituted, continued or enforced 
as if the repealing Act or Regulations 
had not been passed. It would seem that 
this section not only saves the rights, 
liabilities and obligations accrued before the 
passing of the Act, but also the procedure 
“to give effect to them, and makes it necessary, 
when a Procedure Act is repealed and a 
new procedure substituted, to provide how 
far the new procedure will apply to pro- 
ceedings pending at the time or to be inatitut- 
ed thereafter, to enforce existing rights and 
obligations.” 

The concluding words of section 6, Act 
X of 1897, that “any such investigation, 
legal proceeding or remedy may be in- 
stituted, continued or enforced...... as if the 
repealing Act or Regulations had not been 
passed, ” make it absolutely clear that 
the procedure laid down by the repealing 
Act is not at all intended to have retros- 
pective effect as regards suits instituted 
under the repealed enactment. 

Act X of 1897 doubtless refers by its 
terms to legislative enactments and not to 
rules framed under authority conferred by 
a legislative enactment. But the provisions 
of the Act may be referred to for gnid- 
ance in a matter ofa similar nature, and 
having regard to the scope of the provisions 
of section 12 of the Suits Valuation Act 
and the language of section 9 of the 
Act as already quoted, it seems to be 
clear that the rale in question does not, 
and was not intended to, apply to suits 
instituted before the rule itself was issued. 
If the procedure in suits already instituted 
is not affected by any enactment passed 

(1)21 P R, 1900 F, B, . 


subsequent to such institutions it would 
seem to follow as a necessary corollary that 
snch procedure is not to be affected by 
rules framed or issued after such insti- 
tutions. The suit in the present case was, 
no doubt, dismissed for default and re-ad- 
mitted, and the plaint was returned, for 
amendment and was amended after the 
new rule came into force. But the amend- 
ment of the plaint does not affect at 
least the principal defendant Musammat 
Kesri, and against her -the suit was 
certainly instituted on a date prior to the 
isme of the new rule. As regards re-ad- 
mission after dismissal for default it cannot 
be treated as changing the date of insti- 
tution of the suit. It was doubtless open 
to the plaintiff under section 99, Civil 
Procedure Code, to bring a fresh suit, 
but he elected not to do so, and pro- 
ceeded after re-admission with the suit as 
originally instituted. The snit must, there- 
fore, be held as inastitnitd on the date 
when the plaint was originally filed and 
not on the date of its re-admission. The 
terms of section 99 are :— The Court shall 
pass an order to set aside the dismissal 
and appoint a day for proceeding with the 
suit.” These terms clearly preclude ‘the 
suit after re-admission being treated as a 
fresh suit or as instituted on the date of 
re-admission. We, therefore, feel constrained 
to hold that the new rule passed in super- 
session of the existing rule is inapplicable 
and that the value of the suit for the 
purposes of the jurisdiction in this case 
must be held to be below Rs. 1,000 as 
set out in the plaint. 

A further appeal is consequently inad- 
missible in the case as of right under 
section 40 of the Punjab Courts Act. 





(£ c. 82 M. 208; 4 M.L.T. 476.) 


MADRAS HIGH COURT. 
Sxoonp Cryin APPBAL No. 362 or 1906. 
October 28, 1908. h 
Present —Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 
SADHU NARAYANA ATYANGAR— 
First DRERNDANT— APPHLLANT 
VETSUE 
RAMASWAMI AIYANGAR-— PLAINTIPE—- 


RESPONDENT. 
Partnership—Suit for contribution by one partner 
against the others after dssolution—Maintamnadility 
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of suit-—Right to ane 
asseta barred. 

Where one of the members who was compelled 
at the suit of certain creditors of the partnorship 
to pay the whole amonnt duo to thom or his 
legal representative after his doath seeks contribu- 
‘tion from the other partners aftor the dissolution of 
the partnership, his suit is maintainable even though 
his right to sue for accounts or fora share in the 
partnership assets had become barred. Jn such 8 
suit the defendants must be allowed to show, if 
they can, that on a settlement of accounts the 
amount payable by them as contribution shall be wiped 
ont or reduced. - 4 

Sokkanadha Vunnimundar vy. Sokkantdha Vanni- 
mumdar, 28M 344, apphed 

Sudbharayudu y, Adinarayudu, 18 M 184, considered. 


Jor acemnta or partnership 


Second appeal against the decree of the 
District Judge of Tinnevelly, in Appeal 
Suit No. 203 of 1905, presented against 
the decree of the District Munsif of Srivilli- 
puttur, in Original Suit No. 220 of 1904. 

Messrs. T. Rangachariar and O. Atyaswamy 
Sastriar, for the Appellant. 

Mr. M. A. Tirnnarayana Chariar, for the 
Respondent. 


Judgment.—tThe frst question we 
have to consider is whether the suit is barred 
by article 106 of schedule II of the Limitation 
Act. In support of the memorandum of 
objections filed on behalf of the respondent 
it is contended that the suit, thongh s suit 
for an account of partnership dealings, is not 
also a suit for a share of the profits of the 
dissolved partnership and is, therefore, not 
within article 106, 


We think, however, that the plaintiff seeks 
to recover a share of the profits. He says 
in effect in his plaint that he has prepared an 
account himself which he sets out in schedules 
(see paragraphs 18—20 of the plaint) and 
that this shows that the defendant has to 
pay to him two sums under circumstances set 
out in paragraphs 8 and 12 of the plaint (vide 
paragraph 15). But he is willing, if this should 
not prove correct, topay whatever may be found 
due by him (paragraph-17). Finally be prays 
this Court to settle the accounts and direct 
the defendant to pay him the two sums due 
to him, and to direct the defendant and 
himself to collect whatever assets of the 
partnership remain outstanding, and after 
deducting expenses to divide the balance. 
This last prayer makes it clear that the 
plaintiff is suing for a share of the profits if 
any. 
~ ‘Thesuit as asgit for an account and ~phare 


4 


og 
t 


18 clearly barred by limitation. The next 
question is whether as a suit for contribution 
it can be maintined. 

The plaintiff was compelled at the suit 
of certain creditors ofthe partnership to pay 


-the whole amount due to them and seeks to 
_ recover from the defendants one moiety of 


what he has paid. The decree and payment 
were after the dissolution of the partnership, 
but there was at dissolntion no settlement of 
accounts. 

Now this is not a case of a transaction out- 
side the partnership: certain persons having 
dealings with the firm in respect of the 
partnership business became entitled in the 
course of the dealings to receive money from 
the firm. They saed and obtained decrees 
against the partners: the hability is beyond 
any doubt a partnership liability. The 
English cases referred to in Subbarayudu v. 
Adinarayudu (1), have, therefore, no applic- 
tron and the facts of that case itself are not 
sufficiently clear either in thereport or in the 
printed papers to enable us to say certainly 
that that case is on all fours with the present 
case. But, if that case is not distinguishable 
on the facts, we should find some diffeulty in 
following it on the grounds stated in the 
judgment; for, it is not easy to see how the 
making of a decree against the partners 
imposes upon them any lability which did 
not attach to them as partners before iho 
suit. ` 

But in Sokkanadha Vannimundar v. 
Sokkanadha Vannimundar(2), a representativo 
of n deceased partner was allowed to sue for a 
share of assets collected after dissolution by 
a surviving partner, though a snit for a 
general account was barred by limitation. 
The fact that neither partner has thought 
ft in proper time to secure a settlement of 
accounts does not, it is there pointed out, 
afford a reason why one partner should be 
enabled to secure an advantage over the 
other. Justice is done if the defendant is 
allowed to show that on a settlement ot 
accounts he would not be liable. This 
principle is, we think, applicable and shoald 
be aptplied to the present case; the fact thit 
here the plaintiff has paid a debt, while there 
the defendant had realized assets, does not 
affecb the principle, nor are we able to 
distinguish this ewe on the ground that in 


(1) 18 M. 184 
(2) 28 M. 844, 
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Sokkanadha Vannimundar v. Sokkanadha 
Vannimundar (2), and the other cases which 
support the view there taken, the suit was by a 
representative of a deceased. partner. The suit 
is, therefore, good as a suit for contribution, but 
the first defendant must be allowed to show, 
if he can, that on a settlement of accounts 
the amount payable by him as contribution 
is wiped out or reduced. The District Munsif 
has gone into the account, but the District 
Judge has not done so; and, unless the 
parties agree either to accept the District 
Munsif’s findings or to fix some other amount, 
a finding by the District Judge will be 
required. ` 

The District Munsif finds that the plaintiff 
was entirely responsible for the suits by the 
creditors as he alone declined and unneces- 
sarily declined, to admit their claims: if this 
is so (the District Judge has not expressed 
his opinion yet), the first defendant is not 
liable to re-pay a share of the-interest which 
the plaintiff was compelled to pay, but he 
should pay interest at 6 per cent. on the share 
due from him, from the date of payment by 
the plaintiff to date of payment to the plaintiff 
by him. 

The parties agree to judgment for the 
plaintiff for Rs. 385 instead of Rs. 364-0-5 
awarded by the District Munsif: the decree 
will be amended accordingly, the defendant 
undertaking to withdraw the appeal preferred 
by him against the decision of the District 
Munsif of Srivilliputtur in Original Suit No. 
64 of 1907. 

Each party will pay and receive pro- 
portionate costs throughout. S 





(8. 0. 32 M. 214 ; 5 M. L. T. 356.) 


MADRAS HIGH COURT. 
CruunaL Revision Case No. 271 or 1908. 
October 14, 1908. 

Present :—Mr. Justice Munro and Mr. Justice 
Pinhey. 

VENKATA SUBBA REDDI AND ANOTHER— 
PETITIONEBS 
versus 
AYYALU REDDI—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8s. 435, 437 
— Misappreciation of etidence by a Magisti ate— Power 
of Sesswns Judge to order further enquiry. 

Reading sections 435 and 487 of the Criminal Pro- 
cedure Codo together, itis clear that the Sessions 
Judge may direct further enquiry into the case 
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of a person [discharged by a Magistrate on the 
ground of misappreciation of evidence, if, in his 
opinion, such misappreciation has led to the passing 
of an incorrect or improper order of discharge. 

Lakshmi Narasappa v. Mekala Venkatappa, 81 M. 
188, dissented from. 

Queen-Empress v. Bula Sinnatambt, 14M. 884, fol- 
lowed, . 

Petition under sections 485 and 439 of the 
Code of Criminal Procedure, praying the 
High Court to revise the order of the 
Sessions Judge of: North Arcot, in Criminal 
Revision Case No. 7 of 1907, setting aside 
the order of discharge passed by the Sub- 
Magistrate of Wandiwash in Calendar Case 
No. 176 of 1907. 

Mr. P. 9, Parthasarathi Atyangar and Q. S. 
Ramachandra Ayyar, for the Petitioners. 

The Acting Public Prosecutor, for the 
Crown. 

Mr. D. A. Govindaraghava Ayyar, for the 
Respondent. 

Judgmcnat. 


Munro, J.—In this case cc1‘..in persons were 
accused of theft and discharged by a Sub- 
Magistrate. The Sessions Judge on revision 
held that on the evidence the accused persons 
should not have been discharged. He, there- 
fore, set aside the order of discharge and 
directed further inquiry. It is contended 
before us that the Sessions Judge had no 
jurisdiction to set aside the order of discharge 
on the ground of misappreciation of evidence, 
and that on the merits the order of discharge 
should not have been interfered with. 

The powers of a Sessions Judge in such a 
case are defined in sections 435 and 437 of the 
Oriminal Procedure Code. Under section 435 
a Sessions Judge may call for and examine 
the record of any proceeding before any 
inferior Criminal Court situate within the 
local limits of his jurisdiction for the purpose 
of satisfying himself as to the correctness, 
legality or propriety of any finding, sentence 
or order. Section 437 provides that, on 
examining any record under section 435, the 
Sessions Judge may direct further inquiry 
into the case of any person who has been 
discharged. Reading the two sections 
together it seems to me to be clear that the 
Sessions Judge may direct further inquiry in 
such a case if he thinks the order of discharge 
is incorrect, illegal or improper, and this 
being so, Iam unable tosee how it can be 
argned that he cannot direct further inquiry 
on the ground of misappreciation of evidence 
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if, in his opinion, misappreciation of the evi- 
dence has led to the passing of an incorrect or 
improper order of discharge. No restriction 
is placed by the sections upon the grounds on 
which a Sessions Jndge may order further 
inquiry, and Ido not see why we should 
read into the sections restrictions which are 
not there and which are not imposed by any 
other provision of the Criminal Procedure 
Code. .In Queen-H mpress v. Bulasinnatambi (1), 
the Sub-Magistrate has discharged the accased 
on the groundthat the evidence was worthless. 
The Sessions Judge took a different view of 
the evidence and referred to the High Court 
the question whether it was competent to him 
to order further enquiry, additional evidence 
not being forthcoming. The Fall Bench 
answered the question in the affirmative. 
There are sufficient indications in the judg- 
ments of the learned Judges that they 
considered misappreciation of evidence to be 
a good ground for ordering further inquiry, 
and indeed misappreciation of evidence was 
the ground on which the Sessions Judge 
desired to interfere. I am, therefore of 
opinion, that the Sessions Judge had power 
to set aside the order of discharge in the pre- 
sent case. 


The objection on the merits seems to bean 
after-thought, as no reference is made to it 
in the revision petition. Having, however, 
heard the case on the merits, I think the 
Sessions Judge has shown sufficient grounds 
for ordering further inquiry, ond would 
dismiss the revision petition. 

Pinhey, J.— The petitioners, the first of 
whom is the Village Munsif of Alathur, were 
accused of the offence of theft in a building, 
_ punishable under section 380, Indian Penal 

Code, and discharged by the Sub-Magistrate 
of Wandiwash. 


Being of opinion that a prima facie case 
lad been made out against theaccused and 
that it was for them to prove the defence 
they set up, the Sessions Judge, North Arcot, 
under section 437, Criminal Procedure Code, 
directed the District Magistrate to make, 
either by himself or by any Subordinate 
Magistrate, further inquiry into the case. 

Weare asked to revise the order of the 
Sessions Judge. It is contended that the 
Sessions Judge had no jurisdiction to set 
aside an order of discharge on the ground of 

(1) 14 M. 334, 


INDIAN OASES. 


489 


misappreciation of evidence, as the only Court 
empowered to set aside a finding of fact is 
the High Court acting under section 439, 
Criminal Procedure Code. 


This revision petition was, no doubt, filed 
in consequence of the decision of Mr. Justice 
Sankaran Nair in Lakshmi Narusappa x. 
Mekala Venkatappa (2). Mr. Justice Wallis, 
sitting as Judge of the Admission Court, 
doubted the correctness of the above decision 
and directed this petition with others to be 
placed before a Division Bench. The decision 
of Mr. Justice Sankaran Nair follows that 
of the Division Bench in Queen-Hnupress v, 
Amir Khan (3) and of the Calcutta Faull 
Bench in Hari Das Sanyal v. Saritulla (4). 

A. perusal of the Calcutta case shows that, 
in the opinion of the majority of the Judges, 
the correct procedure for a Sessions Judge or 
District Mugistrate who disapproved of a 
finding of fact by a Sub-Magistrate was nut 
to order further inquiry, but to refer the 
case to the High Court under section 437, 
Criminal Procedure Code. Both the decisions 
quoted were considered by the Full Bench of 
this Court which decided Queen-Empress v 
Bulasinnatambi (1), and while the former was 
expressly dissented from, the latter was 
only partially followed. Mr. Justice Sankaran 
Nair dismisses the Full Bench decision 
of this Court with the following obser- 
vation :—This Court in Queen-Empress 
v. Balasinnatambé (1), agreed with the 
decision of the Calcutta High Conrt, 
but did not indicate in their judgment the 
nature of the order to be passed under section 
437 that would be appropriate to the grounds 
on which the revisional powers of the District 
Magistrate are to be exercised.” 

In my opinion the learned Judge hag mis- 
understood the Madras Full Bench decision 
and what he considers an omission on the 
part of the Judges was in fact a deliberate 
refusal to follow the Calcutta ruling in its 
entirety. Section 437, Crimiral Procedure 
Code, makes no provision for a reference to 
the High Court at all. Such a reference 
could only be made under the general sec- 
tion 438. Itis section 437. Criminal Pro- 
cedure el however, that lays down thie 


procedure | ` be adopted by a Sessions , 
(2) 31 M. 1 7 Cr. L. J. 267;3 M L. T.280, 18 
AL L.J. 57, | 
(3) 8 M 336, 
(4) 15 © 603. 
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Judge or District Magistrate (and the High 
Court also) in the case of an improper 
order of discharge in a warrant case tri- 
able by a Magistrate, and the only pro- 
cedure prescribed is an order for further 
inquiry. It is clear from the answer of 
the Madras Judges to the question referred 
to them that they realised the error into 
which the Calcutta Judges had fallen by 
reading into section 437, Criminal Procedure 
Code, matter that it did not contain. The 
question was referred as follows —“ Whether, 
under section 437, Criminal Procedure Code, it 
15 competent toa District Magistrate, Sessions 
Court or High Court or any of them to 
direct further inquiry or a retrial to be 
held when additional evidence is not forth- 
coming.” All the four Judges answered 
in the affirmative, and three of them further 
intimated to the Sessions Judge who had 
made the reference that it was competent 
to him to order further inquiry under sec- 
tion 437 in the particular case reported for 
orders. This latter intimation can only have 
been added to mark their disapproval of 


the procedure indicated by the Calcutta 
- Bench. The facts of the case in Queen- 
Empress v. Ralasinnatambi (1), which 


are set forth in the judgment, show that 


the sole ground on which the Sessions Judge- 


proposed to interfere was that the Sub- 
Magistrate had not properly sifted the evi- 
denge or, in other words, that he had mis- 
appreciated it. If the Madras Judges had 
been prepared to endorse the views of Wilson 
J., in Hari Das Sanyal v. Sarttulla (4), in 
their entirety, it is clear they would have 
informed the Sessions Judge that the appro- 
priate order in the case was not one for 
farther inquiry under section 437, but a 
reference to themselves, as they alone bad 
power to set aside a finding of fact under 
section 439, Oriminal Procedure Code. In 
fact they would’ have proceeded to deal 
with the case referred on the merits and 
passed the necessary orders themselves. 

I am of opinion that the decision in 
Lakshmi Narasappa v. Mekala Venkatappa (2), 
is directly opposed to that of the Full Bench 
of this Court in Queen-Hmpress v. Balasin- 
„natambi (1), and that it cannot: be followed. 
1 hold that the Sessions Judge had juris- 
diction to make the order he did in the 
present case under section 437 and as there 
‘is no reason to suppose that he misused 
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the discretion vested in him by law, the peti- 
tion now before us must be dismissed. 
Petition dismissed. 





(s. o. 12 Q. © 205.) 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Rent Appray No. 96 or 1907. 
March 10, 1909. 
` Present:—Mr. Evans, A. J. ©. and 
Mr. Tudball A. J. C.. 
DEPUTY COMMISSIONER, GONDA, 
MANAGER Court or Warps, SINGHA CRANDA 
: Estatg—Praintirr—A PPRLLANT 
VETEUS 
NARAYAN DAT AND otHERrs—DEFENDANTS 


— RESPONDENTS. 

Landlord and texant—Suit by superior proprietor for 
ari ears of rent against wrderproprietor—Patwari tate, 
right to claim—Oudh Rent Act (XXII of 1886), s. 108, 
(2)—N. W P.and Oudh Kunungos and Patuars Act 
(ZX of 1889), <° 9 (3), 15—‘Land-holder,’ meaning of, 

In aguit for arrealg of rent, under section 108 
(2) of the Oudh Rent Act, a superior proprietor can- 
not recover pattcari rate from an under-proprietor, 
with whom a snb-settlement has been made of the 
whole village. A superior proprietor and an 
under-proprietor do not stand in the relationship of 
land-holder and tenant within the meaning of Act IX 
of 1889 

The Local Government Notification No. 2291, 1-183 
B, dated Angust 2, 1904, does not alter the definition 
of the word land-holder im section 9, clause 8, of the 
Act. 

Appeal against the decree of the Additional 
District Judge, Gonda, dated 24th July 1907 
modifying the decree of the Deputy Collector, 
Gonda, dated 2nd October, 1906. 

Mr. N. N. Ghoshal, for the Appellant. 


Judgment.—tThe defendant-appellant 
the Deputy Commissioner as Manager of the 
Singha Chanda Estate, representing the 
superior-proprietor, brought a suit against 
the defendants-respondehts, the under-proprie- 
tors, with whom a sub-settlement has 
been made of the whole village for arrears 
of rent, local rate and patwart-rate. The 
Court of first instance decreed the claims 
in full; but on appeal the lower appellate 
Court modified that decree dismissing the 
plaintiff's claim for the patwari-rate and 
portion of the local rate. The present 
appeal has been preferred against the decision 
of the lower Court in respect to the 
patwart-rate. The suit relates-to the years 


1 
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1310 to 1313 F. and was brought under 
section 108, cl. 2 of the Oudh Rent Act read 
with sections 15 and 16 of Act IX of 1889. 
In respect of patwart-rate the lower Court 
based its decision on the case reported in 
Mahant Harcharan Das v. Thakur Pirthiraj 
Singh (1). It was therein held that having 
regard to section 9 clause 4 of Act 1X of 
1889, section 5 of the Act did not apply. 
Theappellant was not entitled to recover 
putwart-rate in the suit as brought. The 
present suit has been brought in exactly the 
same way as in the case noted above. 
On appeal it is urged that this Court in 
deciding the above-mentioned case over- 
looked the Goverment Notification No. 
2291 1-183 B, dated 2nd of August, 1904. 
It is urged that by reason of that Noti- 
fication the superior-proprietor was entitled 
to collect the patwari-rate from the under- 
proprietors and pay it to Government. 
That Notification is one issued under sec- 
tion 18, clause 3 (a) which saya that the 
Local Government may, by Notification in the 
Official Gazette, prescribe by what instal- 
ments and at what times and places, the 
patwart-rate is to be paid and by whom 
it is to be assessed and collected.” The 
Notification in question rans as follows :— 
“Where a sub-proprietor holds a sub-settle- 
mentof the whole village, the patwart-rate pay- 
able by him in accordance with the assessment 
made by the Collector shall be collected by the 
guperior-proprietor and paid to Government 
with his land revenue.” This Notification, 
no doubt, authorizes the superior proprietor to 
collect on behalf of Government the patwari 
rate duefrom the under-proprietor with whom 
m sub-settlement has been made of the 
whole village. But this Notification does 
not alter the definition of the word “land- 
holder” in clause 3 section 9 of the Act. 
A suit brought under section 15 of the Act 
is one by the land-holder in respect to 
the patwart-rate recoverable from the tenant 
of the land, that isto say a suit brought 
in the case of the present village, by the 
under-proprietor against tenants under him. 
It does not cover the case of a superior- 
proprietor collecting on behalf of Govern- 
ment the patwari-rate due from the under- 
proprietor land-holder, In the reported case 
mentioned above it was admitted that the 


(1) 9 0 C. 63, 
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appellant was not entitled to recover the 
patwari-rate under Act IX of 1889, 
because the respondent was not his tenant 
within the meaning of the Act and con- 
sequently section 15 of the Act did not apply. 
Here it is pleaded that the section of the 
Act applies merely because Government by 
the Notification quoted has prescribed that 
the patwart-rate due from the land-holder 
to Government shall be collected by the 
superior-proprietor. It may be that the 
latter has paid this rate together with 
his revenue and he may be entitled to re- 
cover the amount so paid by a suit in the 
Civil Court, but in this case as the pre- 
sent suit is framed it is impossible for us 
to pass a decree for that amount. The 
plaintiff has sought to recover that amount 
as vent by asnit under section 108 of the 
Rent Act read with section 15 of Act IK 
of 1859. Part of his claim which was re- 
coverable under that Act has been decreed 
to him as rent, and we cannot grant him 
a decree which is partly a rent Court 
decree and partly a Civil Court deeree. 
The Notification quoted on behalf of the 
appellant was apparently issued on the basis 
of Rent Act Ruling No. 73 where it was 
held as follows :— 

S And on this construction as 
above shown the defendant is liable to pay 
patwari-rate, but not to the plaintiff for want 
of a Notification by the Local Government 
prescribing that the rate should be collected 
from the defendant by the plaintiff;” such 
a Notification was subsequently issued but 
in spite of that, thongh the plamtiff may 
perhaps be able to recover the amount 
in a Civil Court, we do not consider that 
the parties stand in the relation of the 
land-holder and tenant within the meaning 
of section 15 of Act IX of 1889. 

We, therefore, dismiss this appeal. As the 
respondents have not appeared, we pass no 
order as toa costs. 


Appeal dismissed 
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BANOHARAM MAJUMDAR V. ADYA NATH BHATTACHARJA, 


(8. 06. 183 C. W. N. 986; 10 C.L.J. 180) , 
CALCUTTA HIGH COURT. 
FULL BENCH. 
Orvit Rute No. 929 or 1909. 
June 28, 1909. 
Present :—Sir Lawrence Jenkins, KT., ©. J., 
Mr. Justice Stephen, Mr. Justice Mookerjee, 
Mr. Justice Coxe and Mr, Justice Chatterjee. 
BANCHARAM MAJUMDAR—Derenpant. 
— PETITIONER 
versus 
ADYA NATH BHATTACHARJA AND 
OTHERS—PLAINTIFFS—OPppositR Party. 


Suocesston Certificate Act (VII of 1889) « 4— 
Debt, meaning of--HMoney payable ow o im 
future. 


A debt is a sum of money which 18 now pnryable 
or will become payable in future by reason of a 
present obligation. 

Webb v. Stentor, 11 Q. B. D. 518 (at p. 527) 
followed. 

Therefore, in the case of a debt existing in the 
life of a creditor, but which did not become payable 
until after the death of tho creditor, the heirs of tho 
creditor cannot obtain a decree without the pro- 
daction of a certificate nnder the Succession Cer- 
tificate Act, as the word “ debt ” ın section 4 of that 
Act is applicable to a sum of money which has been 
promised at a future day 

Nemdthari y, Bisseassit 
overruled. 

_ This Rule was granted against the decree 
of the Small Cause Court Judge of Meher- 
pur, dated January 23,1909: The case was 
refbrred to a Fall Bench by Chitty and 
Carndaff, JJ. 

REFERENCE TO A FULL BENCH. 

The facts of this case are as follows :—The 
defendant, Bancharam Majumdar borrowed 
of Madhabananda Bhuttacharjes Rs. £4 and 
passed ‘to him a hand-note, datel 27th 
Ashar 1811 (11th July 1904). It has been 
found as a fact, that there was an agree- 
ment between them that the money was not 
to be payable until the end of Chaitra 
1311. On the 31st Okettra 1311 (18th 
April 1905) Madhabananda died. This suit 
was brought on Lith April 1908 by the 
present plaintiffs, Adyanath Bhuttacharjee and 
Knuladanath Bhuttacharjee, as heirs of the 
late Madhabananda. It appears that the 
13th and 14th of April 1908 were holidays 
Ro that the suit was filed within time, if 
the date for payment be taken as 13th 
April 1905. The Munsif exercising the power 
“of Small Cause Court passed a decree in 
favour of the plaintiffs. The defendant pre- 
sented a petition to this Court and obtain- 
ed a rule on two grounds—(l) that the 


Aum, 20. W. N 59], 


suit was barred by limitation, and (2) 
that the plaintiffs could not obtain a decree 
without a succession certificate. The Bench 
who disposed of that rule remanded the case 
to the Small Cause Court for a definite find- 
ing (which has now been arrived at) when the 
money was actually payable. On that turned 
the question of limitation, which has now 
been decided in the plaintiffs’ favour. They, 
however, reserved the second . question, as it 
was then unnecessary to decide it and it might 
involve a reference to a Full Bench. The 
contingency .which their Lordships contem- 
plated has arisen and the case has again . 


come up to this Court on the 
question of the Succession Certificate. 
The plaintiffs rely upon the case of 


Nemdhart Roy v. Musammat Bissessari Kumari 
(1), in which it was held that the Succes- 
sion Certificate Act of 1889 refers only to 


such debts as the deceased conld sue 
upon, that is to say, debts actually 
falling due in his life-time. With all reg- - 


pect tothe learned Judges who decided that 
case, we are unable to agree with them on 
this point. There appears to be nothing in 
the Act itself to warrant such a limited 
meaning of the word “ debt,” while the effect 
of such a construction would be in many 
cases to defeat one of the main objects of the 
Act, which is to afford protection to parties 
‘paying’ debts to the representatives of a 
deceased person. The definition of the word - 
“debt” in section 4 (2) does not, in our 
opinion, justify the restricted construction 
put upon it in the case cited. Taken, as it 
is, throughout the Actin conjunction with 
securities ” as defined in section 3 (2), there 
seems to be no good reason for so curtail- 
ing the ordinary meaning of the word “debt.” 
The view taken in the case cited has been 
expressly dissented from by Allahabad High 
Court in the case of Abdul Karim Khan v. 
Magqbulunnissa Begam (2), the ratio decidendi 
of which case commends itself to us. The case 
of Ranchordas Nathubhai v. Bhagubhai Parma- 
nanddas (8) is distinguishable. It was a suit 
for the rent of certain premises which 
was due from April 1889, the two deceased 
lessors having died in January 1888, and 
January 1889, respectively, and which as Sir 
Charles Sargent, C. J., said, “formed no 
(1) 20. W. N. 591. 


(2) 80 A. 315; 5 A. L. J. 598; A.W.N. (1908), 113, 
(3) 18 B. 394 
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part of their estates at the time of their res- 
pective deaths,” 


We accordingly refer for thy decision of a: 


Full Bench the question whether, in the 
case of a debt payable after the death of 
the creditor, his heirs can sue and obtain 
a decree without the production of a certi- 
ficate under the Succession Certificate Act 
(VIL of 1889). 

In this case the-amount at stake is small 
but the question is one of very general 
importance, as the Act is constantly before 
the Courts. 

Baba Brajendra Nath. Chatterji, 
Petitioner. 

Babu Provash Olandra Mitter, for the Op- 
posite Party. 


for the 


Judgment. 

Jenkins, C. J—The question referred for 
our decision is whether in the case of a debt 
payable after the death of the creditor, his 
heirs can sue and obtain a decree without the 
production of a certificate under the Succession 
Certificate Act. Although the meaning of the 
reference is clear I would myself have pre- 
ferred to have made it more precisely appli- 
cable to the circumstances of this case, and I 
think we should do that and treat the refer- 
ence as though it ran in these terms, whether, 
in the case of a debt existing in the life of the 
creditor, but which did not become payable 
until after the death of the creditor, the heirs 
of the creditor can sue and obtain a decree 
without the production of a certificate under 
the Succession Certificate Act. The case is to 
be determined on the terms of section 4 of the 
Succession Certificate Act which says, “ no 
Court shall pass a decree against a debtor of 
a deceased person for payment of his debt to 
a person claiming to be entitled to the effects 
of the deceased person or to any part thereof 
except on the production among other things, 
of a certificate granted under this Act and 
having the debt specified therein.” Had it not 
been that there was a previous decision of 
this Court to the opposite effect, I should 
have thought it clear beyond argument that 
a debt, such as is described in the reference as 
amended, must necessarily come within the 
terms of section 4, sub-section (1), cl. 
(a). To begin’ with, there can be no doubt 
that a debt such as is described, is o 
debt, for I fake it to be well establish- 
ed that a debt is a sum of money which 
is now payable or will become payable in 


future by reason of a present obligation. That 
is the definition given by Lord Justice Lindley 
in the case of Webb v Stenton (4). Why should 
not the ordinary meaning of the word ‘debt’ be 
ascribed to it in section 4° I fail to see any 
reason. If we look at the title of the Act, the 
preamble and the general scope and provisions 
of the Act, itis clear that a present debt though 
payable in future and in the circumstances 
actually only payable after the death of the 
creditor isa debt within the terms and opera- 
tion of the: Act. 

I, therefore, would answer the reference 
by saying that, in my opinion, in the case of a 
debt existing in the life of the creditor which 
did not become payable in the circumstances 
until after his death, his heirs cannot obtain a 
decree without the production of a certificate 
under the Succession Certificate Act. Having 
arrived at this conclusion it only remains for 
us to consider how we should deal with the 
case. Mr. Provas Chandra Mitter has asked us 
not to enforce the provisions of the Succession 
Certificate Act against Lim. and has drawn 
our attention to the fact that this is an appli- 
eation to the High Court under section 25 of 
the Small Canse CourtsAct, where interference 
is a matter of discretion. But thisis not a 
matter as between the parties to the suit; it 
goes much further, because if the plaintiff is 
not compelled to take out a certificate then to 
the extent of that concession made in his 
favour the general revenue will suffer. Per- 
haps it would not inflict a great loss on the 
country, still 16 would be a departure froma 
general principle in a wrong direction. There- 
fore, we send back the case with the direc- 
tion that before a decree is passed in favour 
of the plaintiff he must produce a certificate 
under the Succession Certificate Act. The 
date within which such certificate must be 
produced will be left to the determination of 
the Court from whose decision this appli- 
cation is made. 

We have then to deal with the costs. We 
think the proper order in the circumstances 
will be to direct that each party do bear his 
own costs of the High Court; and, we make 
this concession in favour of the applicant, be- 
cause he had the decision in Nemdhari Roy v. 
Bissessart Kumari (1), as a sanction for the 
line pursued by him. The costs hefore the 
lower Court will follow the result. The costs of 


the High Court will be confined to the present 
(4) (1883) 11 Q. B. D. 618 at p. 527. 
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rule, and we do not interfere with any 
previous order as to costs made by the High 
Court. 

Stephen, J.—I agree. 

Mookerjee, J.-L agree entirely in the order 
which the learned Chief Justice proposes to 
make in this case. , 

The short question for decision is whether 
the term ‘debt’ in section 4 of the Succession 
Certificate Act has a restricted meaning as 
contended by the plaintiff and as held by this 
Court in the case of Nemdhari Roy v. Bissessart 
Kumari (1), or whether it has its ordinary 
legal meaning as contended by the defendant 
and as hekl by the learned Judges of the 
Allahabad High Court in Abdul Karim Khan 
v. Maqbuluunissa Begam(2). Now, there can be 
no doubt that the word ‘debt,’ in its ordinary 
legal acceptation, means a debt either owing, 
or accruing, ov, as put in the case of Webb v. 
Stenton (4), it is either a sum of money now 
payable or 4 sum of money which will become 
payable in the future by reason of a present 
obligation. This view appears to have been 
taken by the Judicial Committee in the case 
of Syud Tuffuzcool Hossein Khan v. Rooghtu 
Nath Pershad (5), where Lord Justice James 
describes a debt which was payable at afu- 
ture day as an existing debt capable of attach- 
ment, whilst a salary, wages or money claim 
accruing due was not so liable to attachment. 
In other words, the term debt includes both 
present debt and future debt, as observed by 
Blackburn, J., in Tapp v. Jones (6), where an 
actually existing debt, payable by instalments 
not yet due, was treated as an accruing debt 
—a view difficult to reconcile with the reason- 
ing in Pyne v. Kinna (7), that money secur- 
ed by a current proniissory-note is not attach- 
able as an accruing debt. The view that the 
term ‘debt’ordinarily includes both debtsowing 
and accruing appears to have been affirmed in 
the recent case of Edmunds v. Hdmunds (©), 
where reference is made to the decision of 
Chief Baron Pigot in Sparks v. Younge (9), 
to the effect that money not payable until & 
future date isa debt and does not lose its 
character of a debt because of the possibility 
that a future state of things may intervene 


before the day assigned for payment and may 
o 14 M. I. 4.40 atp 50; 7B.L. R. 188. 
(6) 10 Q B. 591 (1875). 
(7) 11 Ir. C, L. 40. 
R. 
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thus create a valid defence against the re- 
covery of thedebt; in other words, a debt is no 
less a debt because it has uot yet matured, if 
it will certainly become payable in the future. 

The principle applicable to cases of this de- 
scription is thus concisely stated in the judg- 
ment of the Supreme Court of California in 
Peaple v. Argnello (10). “Standing alone the 
word ‘debt’ is as applicable to a sum of money 
which has been promised at a future day as to 
asum now due and payable. If we wish to dis- 
tinguish between the two, we say of the former 
that it isa debt owing, and of the latter that 
it is a debt due. In other words, debts are of 
two kinds: Solcvendum in præsenti and sol- 
vendum tn futuro. Whether a claim or demand 
is a debt or not, is in no respect determined 
by a reference to the time of payment.A sum 
of money which ıs certainly and in all events 
payable is a debt, without regard to the fact 
whether it bepayable now or at a future time. 
A sum payable upon a contingency, however, 
is not a debt, or does not become a debt until 
the contingency has happened.” Tested in the 
light of this principle, there can be no ques- 
tion that the decision of this Court in the case 
of Nemdhari Roy v. Bissessari Kumari (1), is 
erroneous. 

Some reliance was placed by the learned 
Vakil for the plaintiff upon the decision of 
the Madras High Court in the case of Sabju 
Sahib v. Noordin Sahib (11), followed 
by this Court in  Bisseswur Roy v. 
Durgadas Mehara (12), in which it was 
roled that a suit for account by the 
representatives of a deceased partner against 
another partner is not a suit for a debt within 
the meaning of the Succession Certificate Act. 


~ The reason for that decision is stated to be 


that such amount is not liquidated; clearly 
that does not affect the decision of the ques- 
tion raised before us. Nor is the view now 
taken by this Court opposed to the decision 
of Sir Charles Sargent, O. J., in Ranchordas 
Nathubhai v. Bhagubat Paramananddas (3), 
mentioned in the order of reference to 
the Tul Bench. The principle of that 
case is identical with that of Jones v. 
Thompson (18), where Mr. Justice Crompton 
held that rent not yet due is not an 
existing debt, and cannot, therefore, be des- 
cribed as a debt accruing. 
iin 37 Calf. 524, 526. 
22 M. 139. 


a (12) 32 0. 418, 
(18) 1 E. B. and E. 68 (1858). 
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In my opinion, the view taken by the learn- 
ed Judges of the Allahabad High Court in 
Abdul. Karim Khan v. Maqoulunnissa Begam 
(2), is clearly well-founded on principle and, 
the view of this Court in Nemdhari Rot 
v. Bidsessart Kumari (1), cannot be sup- 
ported. 

Coxe, J.—I agree. 

Chaterjee, J.—J agree. 


(s.c. 6 ALS. 641.) 
ALLAHABAD HIGH COURT. 
Seconp Orvin Appar No. 604 or 1908. 
May 18, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
SHEO NARAIN-—PLAINTIFF-—ÅPPELLANT 
versus 
LALTA PRASAD AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), a. 244 
—Ezecution of dQecree—Right af suit—Plamt 
when to be treated ag an application under 
5. 244—Decree against fathers propeity—Bluney paid 
by son—Ancestral property aubsequently held nut liable 
—Right of son to claim refund of money 

The defendants advanced a Joan ona promissory 
note to the father of the plamtff. After the father’s 
death the defendants brought a suit against the plain- 
tif and his brothers and nephews and obtained u sim- 
ple money-decreo. In execution of the decreo thoy 
attached certain ancestral property. On objection of 
the judgment-debtor the High Court held that tho 
property: conld not be attached in exeontion of the 
decree. During the pendency of the appeal in the 
High Court the plaintiff had paid mbo Court a portion 
of the decretal amount. The plaintiff now brought 
this suit for the recovery of the amount which he 
had paid into Court on the ground that the High 
Court had held that the property attached was not 
saleable in execution of the deorec- Heid, that the 
plaintiff was not entitled toa refund as he had not al- 
leged that his father had left no assets from which 
the decree could be recovered. The suit was conse- 
quently not mamtainablo, and under the, ciroum- 
stances of the case the plaint could not be treated as 
an application under section 244 of the Code of Civil 
Procedure, 1882. 

Second appeal against the decree of the 
District Judge of Bareilly, confirming a de- 
cree of the Subordinate, Judge of Bareilly. 

Mr. Govind Prasad, for the Appellant. 

Mr. J. Phani, (for Dr. Satish Chandra 
Banerji), for the Respondents. 

Judgment.—tThis appeal arises out 
of the following facts: The defendants-re- 
spondents advanced a loan on a promissory- 
note tothe father of the present plaintiff- 
appellant. After the death of the father 
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the respondents brought a suit against the 
sons and grandsons of the deceased and 
obtained a simple money-decree. In execu- 
tion of that decree they attached certain 
ancestral property. Objection was tuken by 
the present appellant that the property 
was not saleable in execution of the decree. 
The two lower Courts held against him. 
An appeal was preferred to this Court, 
but pending the decision thereof the ap- 
pellant on the %th of May, 1902, paid into 
Court two-thirds of the decretal money. 
On the 24th of June, 1903, this Court held 
that the property attached being ancestrul 
property could not be sold in execution of 
the decree on the true construction of the 
terms of that decree. The plaintiff then 
came into Court within three years from 
the date of the High Court’s decree merely 
on the ground that the High Court had 
held that the property was not saleable in 
execution of that decree. He has sued for u 
refund of the money paid by him in satisfac- 
tion thereof together with interest. In 
defence it was urged that the suit was barred 
by sections 244 and 583 of the Code of Civil 
Procedure of 1882. 


The Court of first instance decided this 
point in favour of the respondents and dis- 
missed the suit. An appeal was preferred 
to the lower Court and it was there urged, 
first of all, that section 244 of the Code was 
no bar to the suit, and secondly, that if it 
were bar, the lower Court should have treated 
that 
section and should have granted the reliefs 
claimed. The lower appellate Court over- 
ruled this objection and held that in the 
circumstances of the case special considern- 
tion should not be shown to the applicant 
and the plaint should not be treated ns an 
application under section 244. The lenmed 
District Judge also remarked that the suit 
was clearly not maintainable and that 
although the respondents raised the plea 
that ib was not maintainable, the appellant 
did not ask the Court to treat his plaint as an 
application under section 244 until it was 
about to decide the issues. 

On appeal to this Court it is urged that 
under the circumstances the plaint ought to 
have been treated as an application under 
section 583 and 244 of the Code of Civil 
Procedure of 1882. It is not disputed thut 
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section 5S3 of the Code is not applicable to 
thé‘ present case, but it is argued that it 
falls ‘under section 244 of the Code. The 
question is whether on the allegations made 
on the plaint, the appellant is entitled toa 
refund of the money which he has already 
paidinto Court. The mere fact that this 
Court held that the property was not sale- 
ablein execution ofthe decree will not in 
itself alone entitle the appellantto a refund 
of the sum which he paid into Court. The 
decree is one which could be ‘executed against 
the assets of his father. He has not 
come into Court alleging that his father 
left no assets, or that he had applied those 
assets to the payment of his fdther’s debts. 
The Court wast asked to order a refund 
simply onthe ground that the High Court 
held that the property being ancestral could 
not be sold in execution of the decree. 
On this ground alone he is not entitled 
to a refund and it would be waste of time 
to remand the case and order the plaint 
to be treated as desired. In our opinion 
the appeal must fail and is dismissed with 
costs. 
Appeal dremissed. 





(s.c. 6 A.L.J 652.) 
ALLAHABAD HIGH COURT. 
Sxcoxp Civi, APPEAL No. 197 oF 1908. 
June 3, 1909. 

Present :-—Mr. Justice Banerji and 
Mr. Justice Tudball. 

KUAR LAL SINGH—DEFENDANT— 
APPELLANT 
versus 
KUAR KARAN SINGH AND CTHERS— 
PLAINTIFFS—RESPONDENTS. 

Pre-emption—Wajib-al-a1z, construction of—Incon- 
sistent clauses to be rejected 

The Wajrb-ul-crz of a village contained the follow- 
jug provisicns as regarde pre-emption :—“A co-shaier 
who wishes to gell or mortgage his share must first 
offer to his co-sharer in the village (sharik dehi) 
after him to a htasadar patte degree by degreo and 
after him to a hvogades in tho village and after 
these persons to a stranger.” h 

Held, on tho proper construction of the Wajib-ul-arz, 
- the first 1ight of pre-emption is to the co-sharer in 
the patti and after him toa co-sharer inthe village 
The first clause in tho wajib-ul-ais is meonsistent 
with the third and is not*:consistent even with 
the second; under tho cicumstances it must be 
rejected. ~ 


t 
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Second appeal from the decree of the 
Subordinate Judge of Farukhabad, confirming 
the decree of the Munsif of Kaimgunj. i 


Mr. Sarat Chandra Ohaudhri (for Mr. S. 
O. Baneryi), for the Respondents. : i 
Judgment.—The only question in this 


appeal which arisesout of a suit for pre-emp- , 


tion is that of the interpretation to be placed 
on the wajb-ul-arz on which the plaintiffs 
rely as proving the custom setup by them. 
The vendor and the plaintiffs are co-sharers 
in the same patti and in the same khata of the 
khewat. The vendee is a co-sharer in the vil- 
lage but in a different patti. The plaintiffs 
claim a preferential right to pre-empt the 
property on the ground of being co-sharers 
in the patti. The twajrb-ul-arz of the village 
is worded in a peculiar manner. It provides 
that aco-sharer, who wishes to sell or mort- 
gage his share must offer it first to his co- 
sharer in the village (sharik dehi), after him 
to a hissadar patti degree by degree and after 
him to a hissadar in the village degree by de- 
gree, and after these persons he may sell or 
mortgage to a stranger. “It is contended on 
behalf of the vendor that as he is & co-sharer 
in the village he is a pre-emptor of the first 
class and takes priority over the plaintiffs who 
are pre emptors of the second class according 
‘to the wajtb-ui-avz. The Courts below are 
of opinion that words sharik deht in the first 
clause are redundant and meaninglessand must 
be rejected. In our opinion those Courts 
were right.” It seems tous that some error 
crept into the copy of the wajib-ul-arz which 
is on the Settlement register. Otherwise the 
first clause would make the whole document 
unmeaning. <A htssadar in the pati? is also a 
co-sharer in the village. Therefore, if by the 
first clause it was intended that the first right 
of pre-emption will vest in a htssadar in the 
village, the other clauses wculd be unnecessary 
and unmeaning. It seems to us that the 
acajtb-ul-arz should be construed as giving 
the first right of pre-emption to a co-sharer 
in the patti, and after him to a co-sharer in 
the village. The first clause is clearly incon- 
sistent with thethird. The second and third 
clauses are plain and unambiguous. The 
first clause is consistent with neither of them 
and, therefore, under-the circumstances must 
be rejected. We, accordingly, dismiss the 
appeal with costs. ° Ò F 
A Appeal dismissed. 


Mr. R. K. Soralji, for the Appellant. bs 


wo eR 
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l (6.0.6 ALJ. C45.) 

_ALLAHABAD HIGH COURT. y 
SEGOND Crvit Aveeat No. 1105 or 1907. 
S April 17, 1909. 


Present :—Sir Johu Stanley, Kr., Chief 
Justice. and Mr. Jastice Banerji. 
MOTI LAL—Praintiyr—APPELLANT 
VET3US . i 
BHAGWAN DAS AND OTHERS—DEFENDANTS 


+ — RESPONDENTS. ce 
Vendor und Purchaser—8uleCi neideration partly 
unpaid— Vendor's lien—Decree-holder of the vendor 
cannot attach and bring to sale the property sold, Lut 
can attach the unpaid portion of pu chase-money 
,. B obtained a simple money-deciee against B and 
others, and m execution of the decree attached a cer- 
tain house belonging to the judgment-debtors. Tho 
honse had already been sold to M, but a portion of 
the consideration money still remamed unpaid. Zelg, 
that the decroe-holder of the vendors, could not bring 
tho house to sale in execution of the decree, as the pro- 
perty in the house had already passed away to the 
purchaser. He might attach the unpaid portion of 
the purchase-money, which was due to the yadgment- 
debtors and enforce the lien on the house for the said 
money, but he could not cause the houso, which had been 
sold to a third person, to besold for thorecovery of the 
unpaid purchase-money to which he, as decree- 
holder, was not entitled 


4 


Second appeal from the decree of the 
Additional Judge of Agra, conforming a de- 
cree of the Subordinate Judge of Agra. 

My. Benode Behari, for the Appellant. 


Judgment.—tThe respondent,Bhagwan 
Das, obtained a money-decree against Shiam 
Lal, Mulchand, Sardar Singh and Puran 
Chand and in execution of that decree caused 
a house to be attached. That house had been 
sold to the plaintiff by the guardian of the 
minors, judgment-debtors, on the 9th of June 
1904. The suit out of which this appeal has 
arisen was brought by the purchaser Moti 
Lal for a declaration thatthe house in question 
was not liable to sale in execution of the 
decree held by Bhagwan Das against his 
judgment-debtors. The Court of first instance 
found that the sale in favour of the plaintiff 
was a real transaction bat that Rs. 417 out 
of the consideration remained unpaid and, 
therefore, the vendors had a lien on the house 
for the aforesaid amount of purchase-money. 
It made a decree declaring the sale to be 
genuine but it further declared that the 
decree-holder was entitled to realise Rs. 417, 
the unpaid purchase-money by sale of the 
house. This decree has been affirmed by the 
lower appellate Court. The plaintiff contends 
that as according to the finding of the Courts 


‘to the plaintiff. 
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below the gale in-hig favour was a genuine 
transaction, the house sold cannot be brought 
to sale as the property of the judgment- 
debtors. This contention is in our judgment 
well-founded. As we have stated above, the 
sale has been found to be genuine. There- 
fore,’ the ownership of the property has passed 
8 If a partof the considem- 
tion has remained unpaid, as found by the 
Courts below, the vendors have a lien on the 
property sold for the unpaid purchase-money, 
but that does not entitle the decree-holders 
of the vendor to bring the property to sale 
in execution of his decree as the property of 
his debtors. He may attach the unpaid por- 
tion of the purchase-money which is duo to 
his judgment-debtors and enforce the lien on 
the house for the said money but he cannot 
cause the house purchased by the plaintiff to 
be sold for the recovery of the unpaid pur- 
chase-money to which he, as decree-holder, is 
not entitled. We think that the Courts below 
were wrong in holding that the decree-holder 
is entitled to realise the unpaid purchase- 
money in execution of his decree by sale of 
the property Which the plaintiff has purchas- 
ed. We, accordingly, allow the appeal and 
decree the plaintiff’s claim but under the cir- 
cumstances make no order as to costs. 
Appeal allowed. 


Gc. 6 A. L. J. 647.) 

ALLAHABAD HIGH COURT. 
MiISOELLANROUS Crvin Appgan No. 87 or 1909. 
May 17, 1909. 

Present :—Mr. Justice Banerji and 

Mr. Justice Tudball. 

JUG RAM—APPELLANT 
versus : 


JEWA RAM AND OTHERS— RESPONDENTS. 
Pre-emption decres—Money not deposited within fined 
tine—Applicution fr extension cf time cannot be 


“granied—Civil Procedure Code (Act XIV of 1882), 


#, 214—Ciril Procedure Code (Act V of 1908), 5. 148— 
General Clauses Act (FII of 1897),+. 6. 

In a pre-emption suit a decreo was passed while 
the Code of Civil Procedure, 1882, was in force, 
directing the decree-holder to pay the purchase inonev 
within two months from the dato of the deeree. 
The decree-holder did not pay it but mado an ap- 
pheation for extension of time. Held, that the 
extension of time could not bo granted. Tho 
plaintiff incurred œ linbility under tho Civil Pro- 
cedure Code of 1882 to have his suit dismissed on 
non-payment of the purchase-money within the 


J 


` 499 


HAJI MUHAMMAD BARHSH V. BHAGWAN DAS. 


time fixed by the Court. Having regard to the pro- 
visions of section 6 of the General Clauses Act, 1897, 
section 143 of Aot V of 1908, did not apply to the 
present case. Though there could be no vested right 
in procedure, tho question m tho present case was 
not ono of procedure but of obligation and 
hability. 7 


Application for extension of time to pay 
pre-emption-money. 

Mr. J. N. Ohaudhri (with him Mr. M. D. 
Sundal), for the Appellant. 

Mr. Parbati Charan Ohatterji, for the Re- 
spoudents. 

Judgment.—tThe facts out of which 
the application has arisen aro these:—On the 
27th of November, 1908, the applicant obtained 
a decree for pre-emption from this Court. 
The decree directed that he should pay the 
purchase-money, namely Rs. 45, within 
two months from that date. He was, there- 
fore, bound to pay the amount on or before 
the 27th of Jannary, 1909. He has not paid 
it but he makes an application for extension 
of time to enable him to pay the purchase- 
money now. There can be no doubt, and it 
is not disputed, that under Act XIV of 1882 
such an application could not be made. The 
only remedy which the appleant had under 
that Act was an application for reveiw of 
judgment on sufficient grounds. The appli- 
cant, however, relies upon the provisions of 
section 148 of the Code of Civil Procedure, 
1908, which enables a Court to enlarge the 
period fixed or granted by it for doing any 
act prescribed or allowed by the Code. We 
have gravo doubts whether this section applies 
to œ case of pre-emption. Further, having 
regard to the provisions of section 6 of the 
General Clauses Act, 1897, we think that 
section 148 of Act No. V of 1908, even if it 
is applicable to a case like this, would nol 
apply to the present case. The appellant 
incurred a liability under Act XIV of 1882 
to have his suit dismissel on non-pay- 
ment of the purchase-money within the 
time fixed. That liability cannot be affected 
by the provisions of the new Code of Civil 
Procedure. Itis true that there is no vested 
right in procedure but the question before us 
is not one of procedure but of an obligation 
and liability. HEvenif wo assume that the 
applicant can invoke in aid section 148 of 
“Act V of 1908, we are of opinion that there 
are no grounds for granting the application, 
As has been stated above the applicant was 
alluwed time till the 27th of January, 1909, 
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for payment of the purchase-money. He states 
in his affidavit that he became aware of the 
decree on the 15th of January, 1:09, that is 
12 days before the date up to which be could 
have psid into Court the amount of the pur- 
chase-money declared to be payable. He did 
not make any payment within the 12 days 
but resorted to the roundabout procedure of 
applying to obtain a copy of the decree. If 
he had simply communicated with his counsel 
in this Court he could easily have ascertained 
what amount he had to pay and on what date. 
He did not do so and no satisfactory reasons 
are given for his omission. Therefore, on 
the merits also no case has been made out for 
permitting the applicant to pay the pre-emp- 
tion-mouey after the date fixed. We dismiss 
the application with costs. 
Application dismissed. 





(s c 76 P. R. 1909; 119P W R 1909.) 
PUNJAB CHIEF COURT. 
FULL BENCH. 

Civie Rererexce No. 29 or 1908. 
April 20, 1909. 

Present :—Mr Justice Reid, Chief Judge, 
Ar. Justice Robertson, Mr. Justice 
Kensington, Mr. Justice Johnstone, 

Mr. Justice Rattigan and Mr. Justice 
Shah Din. 
HAJI MUHAMMAD BAKHSH—Pratsipr 
Versus 
BHAGWAN DAS— DEFENDANT, 

Punjab Tenancy Art (XVI of 1887), 3 77 (3)— 
Juri diction ef Civil or Herenge Court—Plea sued 
by defendant in Ciril Cort, with respect to which suit 
can be brought m Revenue Cowt under s. 77 (3)— 
Civil Court incompetent to entertain such plea— Any 
dispute or matter with respect to which any sih suit 
might be instvuted,” meaning of—Decwion of Revenue 
Cowt finally deciding parties’ status can be taken cog- 
nizarce of by Cual Court 

(Held by Full Court, Robertson J., dissenting ): 

Whero in answer to a claim, Jeterminablo by a Civil 
Court, tho defendant urges a plea which relates to 
matters or disputes with respect to which tho de- 
fondant would be entitled to bring a suitin a Revenuo 
Conrt under section 77 (3) of the Punjab Tenancy 
Act, the Civil Court cannot entertain or tako cogniz- 
anco of such plea even incidentally. 

The words “any dispute or matter with 1espect 
to which any such suit might beinstituted” are wido 
enough to cover.pleas by the defendant. 

Asa Nand v. Aura, 11 P. R. 1895; Fukiria v Dina 
Nath, 24 P. R. 1907, followed. 

Vinayak v Krishnarao, 25 B. 626; Amrita v. 
Nıbaran, 31 O 340, distinguished. 

Whero a Rovenue Court kas finally decided tho 
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status of ths parties, mere demual that the point has 
boen decided, or allegation that the decision was 
crroucons does not constitute a “ dispute or matter 
with respect to which” any suit specified in sechon 
77 (3) of the Tonancy Act “might bè instituted,” 
80 as to debara Civil Court from taking cognizance 
of the decision and procceding with the suit before 
it on the basis of that decision. 

Case referred under section 100 of the 
Punjab Tenancy Act by Major G. C. Beadon, 
Divisional Jadge, Hoshiarpur Division, on 
23rd March, 1908. 

Mr. Roshan Lal, for the Defendant. 

REFERENCE TO A DIVISON BENCH. 

Chatterji, J—I am inclined to agree with 
the learned Divisional Judge, that ordinarily 
this suit would fall within section 77 (3) (h) 
of the Punjab Tenancy Act. That section 
covers all suits in which the landlord calls in 


question the validity ofa transfer ofa right of - 


occupancy whether the snit is in form merely 
declaratory or is to dispossess the transferee 
—Gurdial v. Farida (1). The sale, however, 
has been set aside, and a similar declaration 
can hardly be claimed again. Is not the 
defendant’s possession now simply that of one 
of the landlords who has managed to get 
possession of the common tenant’s holding, 
possibly wrongfully, as the sale has been 
set aside by a subsequent decree of the Reve- 
nue Court, and is the plaintiff entitled now 
to dispossess him through the Revenue 
Court ? A question arises as to whether one 
landiord can dispossess another in these 
circumstances without partition, but this is 
a matter relating to the merits, which 
apparently has nob been raised in the lower 
Court. But the question still remains—-Can 
the suit lie in the Revenue Court in these 
circumstances P 

I think the learned Divisional Judge's 
opinion that there was no cause of action for 
possession at the time of the former revenue 
suit, and that it has now arisen, is beside 
the point, as the Civil Court cannot discuss 
it being one relating to the merits of a 
revenue suit. 

T think the point referred 1s not free from 
difficulty and refer it to a Bench. 

The order of the Division Bench (Robert- 
son and Rattigan, JJ.) was delivered by :— 

Rattigan, J.—This is a reference under 
section 100 of the Punjab Tenancy Act, 1887, 
and lillustrates in a very marked degree the 
anomalies and hardships which not infre- 


(1) 88 P. B. 1804, 


INDIAN OASES. 499 


quently ensue in cases in which questions 
which are cognizable, partly by the Civil 
Courts and partly by the Revenue Courts, are 
involved. 

The facts are as follows .—One Tabu, an 
occupancy tenant mortgaged his occupancy 
rights in February 1905 to Muhammad 
Bakhsh, one of the landlords. Subseyuently, 
Tabu sold his occupancy rights to another 
landlord, Bhagwan Das, and in June, 1905, 
the latter sued Muhammad Bakhsh for 
possession, by redemption, of the land 
mortgaged to him. 

To this suit Muhammad Bakhsh pleaded 
that the sale to Bhagwan Das was invalid 
under the provisions of the Tenancy Act, but 
the Court, acting in accordance with the 
principle enunciated in the Full Bench 
ruling reported as Asa Nand v. Kura (2), 
held that it could not take cognisance of such 
a plea, and that, as there was no other 
defence to the claim, it must pass a decree 
for redemption in favour of the plaintiff 
Bhagwan Das. 

This decree was passed on the 9th August, 
1905. On the 4th August, 1905, Muhammad 
Bakhsh brought a suit in the Revenue 
Court to have the sale in favour of 
Bhagwan Das set aside, and on the 18th 
January, 1906, the Revenue Court granted 
Muhammad Bakhsh a decres in the terms 
prayed for. At this time, therefore, thers 
were two entirely antagonistic decrees in 
force. Bhagwan Das, upon the strength of 
the sale in his favour, had obtained a 
decree from the Civil Court for redemption 
of the mortgage in favour of Muhammad 
Bakhsh. On the other hand, Muhammad 
Bakhsh had, subsequently, obtained a decree 
from the Revenue Court, setting aside the 
sale in favour of Bhagwan Das. 

In June, 1906, Bhagwan Das applied for 
execution of the decree in his favour, and 
wag, in due course, putin possession of the 
land, Muhammad Bakhsh’s objection being 
overruled. 

Muhammad Bakhsh now sues Bhagwan 
Das for possession of the land on the ground 
that, as the sale in the latter's favour had 
been set aside by the competent authority 
(that is, the Revenue Court), he was not 
entitled to oust the present plaintiff. 

The Munsif decreed the claim, but on 


defendant’s appeal the lemmed Divisional 
(2) 11 P. R. 1896, 
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Judge was of opinion that the suit fell within 
the purview of section 77 (3) (A) of the 
Punjab Tenancy Act, and he has, accordingly 
referred the question whether the suit is or is 
not cognizable by a Civil Court, to this Court, 
for determination. 

In our opinion the suit is clearly one cogniz- 

‘able by a Civil Court. 

The sale in favour of the defendant has 
been definitely set aside already by the 
Revenue Court, and the defendant is, there- 
fore, unable now to rely upon it. No question 
can, in the circumstances, arise as to the 
validity or otherwise of the transfer in favour 
ot the defendants, and the only point in 
issue is whether one of two landlords can 
recover possession of land from which the 
other landlord has ousted him. As both 
plaiutiff and defendant are landlords, and the 
land belonged toa common tenant, it may 
well be a question whether the present suit 
will lie so long as no partition takes place, 
but the question involved is one for a Civil 
and not a Revenue Court to decide. We 
agree with the learned Divisional Judge 
that section 244, Civil Procedure Code, is no 
bar to the present suit. Whatever may be the 
effect of the decree of the Revenne Court, the 
decree for redemption lias not been and conld 
not be thereby set aside. 

Before concluding we would, with all due 
deference, venture to express a doubt as to 
the correctness of the doctrine that in cases 
such as this where a defendant, in answer 
to the plaintiff's prayer, raises a plea which 
goes to the very root of the case, a Civil Court 
ought to simply ignore that plea if it relates 
to matters in respect of which a Revenue 
Court is alone competent to finally adjudicate. 

In the present case when Bhagwan Das 
originally sued for redemption of the land, 
Mubammad Bakhsh pleaded that the sale in 
favour of Bhagwan Das was invalid. This 
plea obviously went to the very root of the 
dispute. If it succeeded, plaintiff's case must, 
necessarily, have failed, whereas if it did not 
succeed, plaintiff, as there was no other de- 
fence, must have won his case. We admit 
that the Civil Court could not give a final 
decision upon the point as the only Court 
competent to determine it was a Revenue 
Court. 

But we do not think that a plea of this 
kind should be utterly ignored and brushed 
aside by the Civil Court, That Court should, 
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we think, adopt one or other of two courses* 
It should either hold that the case is one beyond 
its jurisdiction inasmuch as it cannot adjudicate 
upon the really essential issue between tho 
parties, and should, therefore, return the 
plaint to the plaintiff with a recommendation 
that it should be presented to the Revenue 
Court, with such amendment as may be 
necessary, or it should act as a Court of 
Small Causes often has to act, and for the 
purposes of the suit before it, decide, inci- 
dentally, matters upon which it can give no 
final decision [see as to this Rajendra Mullick 
v. Nanda Lall Gupta (8), Méroj-ud-din v. 
Karim Bakhsh (4)]. Presumably its decision 
upon such matters will, in the majority of 
cases, be found to agree with the decision 
therein, which a Revenue Court may, there- 
atter, give, but even if the case be otherwise, 
the person, against whom the Civil Court 
has, upon its view of the law and facts, given 
a decree, would be entitled, if the Revenue 
Court subsequently decided in his favour, to 
apply for a review of jndgment. As things 
at present stand, the Civil Court is placed in 
the very invidious position of deciding « 
ease of this kind simply and solely upon the 
plaintiff’s statement of facts, and is bound to 
ignore the defendant’s plea, an anomalous 
and unreasonable mockery of justice which 
obviously can in no casesatisfy the defendant, 
who is certain to have recourse to the 
Revenue Court. He may, no doubt, equally 
have recourse to the latter Court in those 
cases in which the Civil Court hasincidentally 
decided the plea raised by him, but we certainly 
think that the chances of litigation being thus 
prolonged will be considerably curtailed if 
the parties know that the real point at issue 
between them has been duly considered by 
an independent tribunal and not simply 
brushed aside. 

The argument ab tnconventente, therefore, 
upon which the decision in Ghanaya v. Basan 
Mal (5), and alsoto some extent the decision 
of the Full Bench in Asa Nand v. Kura (2), 
would seem to have been based, does not, 
if we may with all respect say so, appear to 
have much force. If, however, it is to be 
held that the words in section 77 (8) of the 
Punjab Tenancy Act, 1867, “shall not take 
cognizance of any dispute or matter” preclude 

(3) 31 0, 1001 (F. B.) 


(4) 43 P R. 1902. 
(5) 96 P. R. 1894. 
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a Civil Court in cases of this kind from 
determining, even incidentally, a plea by the 
defendant which relates to such matters, we 
are ourselves strongly of opinion that the 
one and only course for the Civil Court to 
adopt, is to stay its hands and to refuse to 
adjudicate in a suit in which it has jarisdic- 
tion merely to enterain the pleas of the plain- 
tiff, and in which it must, perforce, decide 
the case on those pleas and without reference 
to the pleas of the defendant. To our 
minds it is nothing short of a travesty of 
instice that a Court should be compelled to 
grant plaintiff a decree because the pleas 
urged by the defendant, thongh they go to 
the very root of the case, relate to matters 
upon which the Civil Court can give no final 
decision. In such a case it is surely far better 
that the Civil Court should refuse to exercise 
jurisdiction and leave the parties to fight out 
their dispute in the only Court which can 
effectually adjudicate thereon. If this course 
is adopted one or other of the parties will, in 
all probability, proceed to the Revenue Courts, 
and the issue between them will, in due course, 
be duly determined once and for all and the 
Civil Courts will thus be relieved from the 
burden of hearing cases in which their 
decision must necessarily, in the main, prove 
infructuous and their time and trouble be 
wasted. It is far this reason and because the 
question involved appears tous to be for this 
and other reasons, one of considerable 
importance that we venture, with every 
deference, to demur to the correct- 
ness of the rule laid down by the Full 
Bench in Asa Nand v. Kura (2), and 
subsequently followed in Jakima vw. Dhani 
Nath (6). We accordingly refer the matter 
to the determination of the Full Court. 

The question referred is whether in cases 
in which the plea nrged by the defendant 
goes to the root of the case, but relates to 
matters inrespect of which a Civil Court 
can give no final decision, the procedure laid 
down by the Full Bench in the rnling above 
cited is correct, or if not, what course should 
be adopted by the Civil Court This question, 
it is true, does not actually arise at the 
present stage of the case before us, but it arose 
at an earlier stage, and it is because we 
think that, if the Civil Court had not been 
obliged to follow to Fall Bench ruling, this 
litigation would long since have terminated 


(6) 24 P. R. 1907, 
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that we deem it right to have the qüestion 
definitely settled, for the guidance of the 
Courts in future. 


ORDERS OF THE FULL COURT. 


Rattigan, J.—Briefly stated, the qnestion 
referred tothe Full Court is, whether the 
decisions of the Full Bench reported as 
Asa Nand v. Kura (2), and of the Division 
Bench reported as Fakiria v, Dhani’ Nath 
(6), are correct, and if not, what should he 
the procedure of a Civil Court when, in 
answer to a claim determinable by that 
Court, the defendant urges a plea which 
relates to matters or disputes of which the 
Civil Court cannot take cognizance, under 
the provisions of section 77 (3) of the Punjab 
Tenancy Act, 1887. 

T confess that it is with much doubt that 
I proceed to give my opinion upon ihis 
question. I was one of the two Judges who 
referred it to the Full Court, and I am still of 
opinion that very great hardship and injustice 
will at times ensue if we accept the principle 
laid down in the rulings above cited. 1t seems 
io me, and Isay it with the utmost respect 
that itis in the highest degree anomalons 
that a Civil Court should be compelled io 
decide a suit upon a one-sided view of the 
case, and that it should be debarred from enter- 
taining a plea by a defendant, which would, if 
established, result in the dismissal of the 
claim. For example, if upon the facta of the 
case in Fakiria v. Dhani Nath (6), tho 
defendants had been able to satisfy the 
Court that they were occupancy tenants and 
as such entitled to ent down the trees in 
question, plaintiff’s claim for damages must 
necessarily have failed. In that particular 
caso it may be thnt the defendants were not 
entitled to occupancy righis, but with that 
fortuitous circumstance I am not now concorn- 
ed. Itake the hypothetical case that the 
defendants would be in the position of proving 
their plea, if they were allowed the oppor- 
tunity of doing so. But, according to the 
rulings under consideration, the Civil Court 
must, in every case of the kind, ignoro tho 
defendant’s plea, and as there is and can be 
no other defence, must perforce, give plain- 
tiff the decree for which he prays, and this 
too, though in point of law, and it may bo 
also of eqnity, he is not entitled to any relief. 
This is a very extraordinary and unsntisfue- 
tory state of things, and J do not think that 
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the referring order goes too far when it des- 
cribes a decision given in such circumstances 
asa mere travesty of justice. But while this 
is still my opinion, I am after further 
consideration reluctantly compelled to admit 
that, as the law stands, the Civil Court has 
no option but to entirely disregard any such 
plea on the part of a defendant. 

Tt has been suggested that the words “and 
no other Court shall take cognizance of any 
dispute or matter with respect to which 
any such suit might be instituted” in section 
77 (8) of the Punjab Tenancy Act must 
be taken to refer to the allegations or pleas 
of the plaintiff alone and should not be held to 
include pleas by the defendant. 

The suggestion is ingenious, but I am sorry 
to say, in my opinion, quite untenable. The 
words of the sub-section are exceedingly wide 
and admittedly would cover pleas by the 
defendant, and, 1 regret, I cannot agree that 
they do not in the clearest and most 
unequivocal manner include the latter. I 
admit that the Civil Comts have plenary 
jurisdiction and that their jurisdiction in any 
particular matter cannot be regarded as 
ousted, unless the Legislature has, in unmis- 
takable langnage, taken away that jurisdic- 
tion, 

This is a well established proposition for 
which no authority need be cited. But in 
the present case I must concede that the 
language of clause (3) of section 77 of the 
Act is beyond all doubt. The clause begins- 
by stating that suits of a certain kind shall 
be instituted in, and heard and determined 
by Revenue Courts. Obviously this refers to 
the plaintifi’s part of the - 
goes on to enact that no other Court 
shall take cognizance of any dispute or matter 
with respect to which such suits might be 
instituted in a Revenue Court. I findit im- 
possible to interpret these words in the manner 
suggested, on the contrary, they seem to 
me (after.full consideration) to cover, as 
clearly as words can, pleas by a defendant 
which relate to matters in respect of which 
such defendant might bring a suit in a 
Revenue Court, if he so desired. In other 
words, no plea raised by a defendant in reply 
to a civil claim can be entertained or taken 
cognizance of by a Civil Court if that 
plea relates to any matter in respect of 
which such defendant would be entitled to 
bring a suit in a Revenue Court, It is for 
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the same reason that I am obliged upon 
reflection to hold that a Civil Court cannot 
decide such pleas, even incidentally, and 
merely for the purposes of the suit before 
it. The clause distinctly states that it “shall 
not take cognizance” of any such dispute or 
matter, and in this respect the analogy of 
the jurisdiction of a Small Cause Court to 
incidentally decide matters, upon which it has 
no jurisdiction to give a final decision, is 
not in point. A Small Cause Court for in- 
stance, can, in a case where plaintiff claims 
house rent, incidentally decide whether or 
not he is the owner of the house, though it 
has no power to decide a suit in which the 
plaintiff claims to be the owner of the house. 

The distinction between the two cases is 
this, that in the case of the Small Cause 
-Court, its jurisdiction is ousted only in 
respect of claims put forward by a plaintiff, 
but even in those cases, n Fere it would have 
no jurisdiction to take cogui-ance of a parti- 
cular suit, its jurisdiction to take cognizance of 
& plea by defendant, which relates to matters 
in respect of which such suit might be 
instituted, is not in express terms taken 
away by the Legislature. On the other hand, 
the jurisdiction of the Civil Court under 
section 77(8) of the Punjab Tenancy Act is 
far more strictly limited, for it is debarred 
from taking cognizance not only of any 
such suit, but also of any matter or dispute 
with respect to which such suit might have 
been instituted. 

Another suggestion, which at first sight 
appeared to me plausible, is that in cases of 
this kind the Civil Court might justifiably hold _ 
that, asit had powerto deal only with plaintiff's 
version of the case and had no jurisdiction to 
take cognizance of defendant’s plea if it 
related to “matters” or “disputes” within the 
meaning of section 77 (3) of the said Act, 
the proper course for it to adopt would be 
either to dismiss the claim as one which 
involved, and essentially involved, matters 
beyond the competency of the Court to take 
cognizance of, or, at all events,to stay proceed- 
ings until the proper Court had determined 
those matters. I confess that at one time I 
was inclined to adopt this suggestion in order 
to enable the Court to avoid doing what may 
in many instances be grave injustice. 
I was then, and am still, most reluctant to 
hold that a Civil Court of Justice should 
ignore the defence set up by the opposite 
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party, especially in those cases in which that 
defence, if established, would effeotually 
demolish the plaintiff’s allegations. 

Upon reflection, however, I am unable to 
necept this solution of the difficulty, and for 
the simple reason that, if it were adopted, it 
wonld in many cases involve the greatest hard- 
ship and injustice to a plaintiff. To take, for 
example, once more the facts of Fukiria v. 
Dhani Nath (6). Plaintiff claims Rs. 5 as 
damages from defendant, who has cut down 
a certain tree on land admittedly belonging to 
plaintiff. Plaintiff alleges that defendant is a 
mere trespasser. Defendant in reply asserts 
that he is an occupancy tenant and as such en- 
titled to cut down tho tree If the Civil Court 
declines to entertain the claim because it 
cannot take cognizance of defendant's plea 
what will be the result? Plaintiff cannot 
seek the intervention of the Revenue Courts, 
for he does not admit that there is any 
relationship of landlord and tenant existing 
between him and defendant, and defendant 
naturally will not come to the help of plaintiff 
by asking the Rovenue Courts to hold tlatb 
he has occupancy rights. In.a case where 
defendant's plea is false, this will a fortiori 
be the result, and it will thus be open toa 
defendant to effectualiy block any suit of this 
kind by putting forward (whether honestly 
or fraudulently) a plea which relates to 
mutters of which the Civil Court has not 
the right to take cognizance. There are 
thns grave difficulties on all sides, and loth 
as I am to hold that a Civil Court must in 
cases of this nature ignore pleas by a defen- 
dant which may ba true and may afford a 
good and effective answer to plaintiff's claim, 
lam constrained to hold that, as the law 
stands, such pleas, if they fall within the 
purview of section 77 (3) of the Panjab 
Tenancy Act, 1887, must ba set aside by the 
Civil Court. Hard cases make bid law, 
and if we try to avoid the possibility of 
injustice in soms cases where the terms of 
the law ave clear, we may fall into the 
very serious error of legislating instead of 
interpreting the law as we find it. “Incidit 
in Scyllam qui vult vitare charybdim 
_ I think we should be well advised, there- 
fore, in adhering to the plain terms of the 
law, cven at the risk of possible injustice to 
particular litigants. For this a Court of law 
is nob responsible, and the utmost that we 
ean dois to point out that in some cases 
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a strict adherence to the terms of section 
77 (8) of the Act may result in great hardship 
to a defendant whose perfectly genuine 
and valid plea would, if it could be con- 
sidered, put the plaintiff at once out of Court 
but against whom a decree has tobe given for 
the sole reason, that that pler is one not 
entertainable by the Civil Court. 

In this connection I might refer to an- 
other aspect of the question. It 1s argned that 
the words of clause (3) of section 77 of 
the Act are exceedingly wide and goneral, 
and that it would not be open to a de- 
fendant to urge in bar of the plaintiffs 
suit even a decrec obtained by him in tho 
Revenue Courts giving him the stutus claimed 
by him. For example, if in the case 
referred to, the defendant had plended 
that he had been adjudged an occupancy 
tenant by the Revenue Court. the conten 
tion is that the Civil Court, could not 
take cognizance even of that plea, inas- 
much as it related to a matter with respect tv 
which a suitconld be instituted in a Reve- 
nue Court. I do not myself attach much 
weight to this argument, for ib seems 
to me that once the defendant has sued 
and obtained a decree in the Revonne 
Court with respect to the matter pleaded 
by him in reply to plaintiff's claim, it is 
impossible to contend that the matter so 
pleaded is one with respect to which a 
suit mightba instituted in the Revenue Courts. 

Those Courts have already adjudicated upon 
that matter and consequently no other suit 
could legally be instituted in them with regard 
to it. 

It is with great relactanco that 1 am 
compelled to hold that the procedure pres- 
cribed in the cases cited at the commence- 
ment of my opinion is in accordance with 
law and should be followed. But despite tua 
hardships and injustice that may ocensionally 
ensue from adherence to that procedure, I 
am bound to hold that as the law stands, 
it must be followed. 

Reid, C. J—I concur in the conclu- 
sion arrived at by my brother Rattigan, 
and in the reasons recorded for that 
conclusion. Any assistance which arguments 
to the contrary might derive from Vinna- 
yak Gangadhar Bhat v. Krishnarao Sanha- 
ram Adhikari (7), and Amrita Lal Kalıy v. 
Nibaran Chandra Nayek (8), has been dis 

(7) 25 B. 625, (8) 81 0. 340, 
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posed of by that part of my _ brother’s 
judgment which deals with the distinction 
between the jurisdiction of Small Cause and 
Revenue Courts. 

I would only add that where a Reve- 
nue Court has finally decided the | status 
of the parties, mere denial that the point 
has been decided, or allegation that the de- 
cision was erroneous does not, in my opi- 
nion, constitute “a dispute or matter with 
respect to which” any suit specified in sec- 
tion 77 (3) of the Tenancy Act “might 
be instituted,” so as to debar a Civil 
Court from taking cognizance of the decision 
and proceeding with the suit for damages, ete., 
before it on the basis of that decision, a suit 
barred by the rule of res judicata not being in 
my opinion, a suit which may be instituted, 
within the terms of the sub-section. 

Kensington, J.—I concur in the view taken 
by my ‘learned brother Rattigan, and on 
consideration do not desire to add to what 
he has said. 

Robertson, J.— I agree with the arguments 
put forward by the learned Chief Judge 
and my brother Rattigan, and if I have 
come to a different conclusion I can put 
my reason into very few words. It is 
absolutely essential to the administration of 
justice that a defendant in a civil suit 
should be able to put forward any defence 
which would be a good answer to the 
claim, and that the Court which has 
jurisdiction to hear and decide the suit should 
be able to frame and try any issue for 
the purposes of that suit which may be 
necessary to its proper disposal. If this 
right is withheld, we have, as my brother 
Rattigan points ont,a mere travesty of 
justice. Consequently I hold that we 
should not put any construction upon any 
clause in any Statute which takes away 
such an elemental right unless there is 
absolutely no alternative. 

Inference, however strong, would not be 
enough. Indeed for myself I may almost 
go as far as to say that 1 should not inter- 
pret any Statute to deprive aparty toa 
suit from having his valid pleas decided 
on, unless such Statute in specific words 
interdicted the entertainment of such 
plea as a plea. Strong and cogent as the 
arguments of my learned brethren are, I 
am unable to hold that the words and no 
other Court shall take cognizance of any 
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any such suit might be instituted” are 


sufficiently plain to override a right necessary 
to the very existence of a Court of Jusitce, 
if it is to be a Court of Justice at all. 
I hold, therefore, that it is competent to a 
Civil Court to decide, solely for the pur- 
poses of that suit and with no binding 
force beyond the purview of that suit no 
doubt, any issue which is necessary to the 
disposal of the suit itself, and that the 
words of section 77 (3) of the Tenancy 
Act are not sufficient to justify that denial 
of justice which the present interpretation 
requires. I must admit fully that it is only 
upon this broad general ground that this 
view can be supported. 

Upon the narrower basis of interpretation 
the views expressed by my learned colleagues 
are unanswerable. 

Johnstone, J—I agr-e entirely in the 
views so clearly and lucidly -xpressed by the 
learned Chief Judge and my brother Rattigan. 
and I have only a few supplementary 
observations to make. 

In the early days of British rule in 
the Punjab there was no clear distinction 
between Civil and Revenue jurisdiction. 
When the distinction became established 
and the Civil Courts came under the 
control and smpervision of a purely 
judicial supreme authority, the idea grew 
up that many matters connected with land, 
and especially matters between the land- 
lord and Government's peculiar protégé, the 
occupancy tenant, conld not safely be left 
to be dealt with by those Courts which 
were for many years not remarkable for 
efficiency. It was feared that law adminis- 
tered in a pedantic spirit by unsympathetic 
Courts, officered by men who might per- 
haps be unacquainted with the condi- 
tions of agricultural life, would cause bad 
feeling and work practical injustice, 
and thus the process began of exclud- 
ing from the jurisdiction of the Civil 
Courts many matters of an essentially 
judicial (as distinguished from an  execn- 
tive) character, with the result that iwo 
sets of judicial tribunals came into exist- 
ence, each set being subject toa different 
supreme authority. Whether in the actual 
circumstances of the Province. this arrange- 
ment was wise or not, is a question upon which 
opinions may differ, but there can be ng 
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doubt that certain drawbacks attach to it. 
There are many branches of law which 
both sets of Courts have to deal with 
and to interpret ; for example, the law of evi- 
dence generally, estoppel, res judicata, limit- 
ation of suits, appeals and applications, 
nequiescance, waiver, and the many pro- 
blems of Civil Procedure. One may say with- 
out fear of contradiction that it is unde- 
sirable that the law in connection with such 
things should be laid down independently 
by two sets of Courts in the same country, 
each subject to a separate supreme authority. 
Conflicting decisions by these authorities 
must cause uncertainty in the minds of the 
public, and I suppose there are tow greater 
faults in any system of legal administra- 
tion than the production in the public 
mind of uncertainty as to whatthe law is. 

However this may be, tne arrangement was 
established, and when in 1887 the Land 
Revenue and Tenancy Acts came up to be 
re-enacted, the opportunity of pursuing the 
crusade against the Civil Courts was too 
good to be lost, and the result was sec- 
tion 158, Punjab Land Revenue Act, 1887, 
and section 77, Panjab Tenancy Act, 1887. 
I have little doubt myself that the wish 
of some, at least, of those responsible for 
these Acts, when section 77 (3) of the 
Tenancy Act, came to be shaped, was that 
when in any suit any question between 
landlord and tenant came into issue, 
that suit should be heard in Revenue Court. 
That was an intelligible position but the 
Legislature, whose intentions can be 
gauged solely by the actual wording of the 
sub-section, did not take up that position. 
The jurisdiction of the Civil Courts oan 
be ousted only by express words. If a 
plaint states facis and discloses a cause of 
action, which do not come within the scope 
of any clause of section 77 (3) aforesaid, 
the Civil Court has jurisdiction over that 
sult. If the defence pnt in cannot be 
brought within any of those clauses, it is 
all plain sailing and the whole case can 
be taken cognizance of by a Civil Conrt. 
lf, however, the defence raises a question 
of the kind covered by any of those clauses, 
that matter cannot be taken cognizance of 
by a Civil Court. The jurisdiction of that 
Court to hear and determine the suit 
is not expressly ousted, and the result is 
as laid down in Fakaria v, Dhani Nath (6) 
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I entirely agree with my brother Rattigan 
that this conclusion is anomalons, but there 
is no help for it apart from amendment of 
the law. The answer to the reference should 
be that Fukivia v. Dhani Nath (6), is correct 
and should be followed. 

Papers should now bo returned to the 
Divisional Jadge, Hoshiarpur. 

Shah Din, J.—¥For the reasons so lucidly 
recorded by my brother Rattigan, I concur 
in the answer which has been given by him 
to the reference 
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ALLAHABAD HIGH COURT. 
Scconp Crvin APPRAL No. 751 or 1908 
May 27, 1909. 

Present :—Mr. Justice Tudball. 
KISHAN LAL—PLAINTIFP— APPELLANT 
tersus 
SHIB NARAIN—DEFENDANT—RESPONDENT. 

Limitation Act (XV of 1877), Sch. JI, arta 49, 126 
—tflinds Larr—Mitakshara—Jornt-fam ily—Jajmanı 
bahi—Ancestral moveable property, sale of —Suit to set 
aside auch rale. 

A suit to got aside a sale of tho jajmani bahi, form- 
ing an ancestral property ofa joint Hindn family 
governed by Mitakshara, falls withm the purview of 
article 126 and not of article 49 of the second schedule 
of the Limitation Act, 1877, for the purposes of 
limitation. Article 126 contemplates a suit both in 
respect of movenble and immoveable property belong- 
iag to a joint Jlindu family 

Second appeal against the decision of the 
Subordinate Judge of Aligarh, reversing the 
decree of the Munsif of Kaaganj. 

Mr. Gulzari Lal, for the Appellant. 

Mr J. N. Chaudhri, for the Respondent. 

Judgment.—tThis appenl arises out of 
a suit brought by the plaintiff io set aside 
the alienatior made by his father of certain 
movable property alleged to have been acquired 
by the father ont of joint ancestral funds. 

The claim was decreed by the Court-of first 
instance but was dismissed by the lower ap- 
pellate Court on the sole ground that the suit 
was one falling within the scope of article 49 
Schedule IT of the Limitation Act of 1877, 
and as it was brought more than three years 
after the sale made by the father it was, 
therefore, barred by limitation. 

On appeal to this Court it is urged that 
article 126 governs the case. The plaintiff's 
case is directed against his own brother who 
apparently will not join him in the suit, as 
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well as against the alienee. The facts alleged 
by him are that he and his father and brother 
formed a joint Hindu family subject to the 
Mitakshara, that out of ancestral funds the 
family purchased certain Jajmani Buhis” 
“(they are a family of Brahmins and are by 
profession “ Family priests”), that the father 
without the knowledge of the plaintiff and 
without his sanction sold the books to the 
defendant Shib Narain, there being no legal 
necessity for the sale, that in spite of the sale 
he remained in possession of the books until 
recently when during his temporary absence 
they were removed by the vendee with the 
connivance of the plaintiff’s brother. Hence his 
present suit to set aside the alienation by his 
father and recover possession of the bahis 
jointly with his brothers. He also expressed 
his readiness to pay any sum which the 
Court might deem payable by him in equity. 

The question for decisionis whether article 
126 or article 49 npplies toa suit of this 
nature. 


Tn one sense it is a suit to recover specific 
moveable property, and unless for some reason 


it can be held to fall under article 126, 
article 49 must apply. The plaintiff seeks 
to recover the bahis themselves. At the 


same time itis, asa the suit stands, one by a 
Hindu governed by the law of the Afitakshara 
to set aside his father’s alienation of ancestral 
property. It is urged for the respondent that 
this article refers only to immoveable pro- 
perty. Stressis laid on its position in the 
schedule, and the whole scheme of the 
Act, and the fact that suits relating to 
moveables are referred to in the early part 
of the schedule, whereas article 126 finds a 
place amidst articles all or most of which 
refer to immovahle property. 

It seems to me, however, quite clear that 
~where any article of the schedule refers 
to moveable property only or immoveable 
property only, the Legislature has taken care 
to make itself clear, eg, article 49, article 
126. But articles 125 and 127 both relate to 
the property ofa joint Hindu family. The 
one deals with ancestral property and the 
other with joint family property. It could 
hardly be denied that a person excluded from 
joint family property could sue under article 
127 to enforce a right to show in both move- 
able and immovable property. It would be 
a denial of justice to hold otherwise in a suit 
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brought on the cause of action contemplated: 
in this article. Equally so, in a suit under 
article 126, a Hindu son may sue in respect 
to moveables, if the suit is maintainable at 
all. Of course, if it is not maintainable at 
all, it will fail, but for a totally different 
reason other than limitation. 

In my opinion the suit os brought is one 
falling within the scope of article 126 and 
is not barred by limitation. It may not be 
maintainable for other reasons. but that is 
another matter. Even if it be held that both 
articles 49 and 126 apply, still the plaintiff 
would be entitled to the longer term allowed ` 
by article 126. In this view I admit the 
appeal, set aside the lower Court’s decree and 
remand the case to the lower Court for deci- 
sion of the appeal on its merits. Costs in this 
Court will abide the result of the case and be 
costs therein. 

Oause remanded. 





(s. c. 6 A. L. J. 627.) 
ALLAHABAD HIGH COURT. 
First Crvin Appeat No. 349 or 1907. 
June 2, 1909. 

Present :—Sir George Knox, Kr., Acting 
Chief Justice and Mr. Justice Griffin. 
MAULVI SAYID MAHMUD—-DEFENDANT 
— APPELLANT 

Versus 


MUHAMMAD ZUBAIR—Puarntirr— 


RASPONDENT, 

Regishation Act (II of 1877), 29. 21, 22, 78—Re. 
fusing io register—Sutt to enforce registratioa— 
‘Jaidad,” meang of—“ Sufficient to- indentify ’— 
Letter ın respect of immoveabls prope: ty—Object of re- 
gustration— Words m 3, 21, imperative and not merely 
directory. 

A letter contained “Iam disgusted with all 
that I got from my father and mother and what- 
ever property you have transferred in my name, 
All these propertics are yours, yon are their 
owner”? Held, that the description of the property 
given in the letter was not sufficient to identify 
the same and the Sub-Registrar and Registrar were 
right m refusing to register the letter. 

The word jaidad 18 used for 1mmoveable property 
and when used for moveable has prefixed to it 
some words hke mankula showing that itt is not to 
bo read in its original meaning. 

“The words used in section 21 of the Registration 
Act are positive and imperative and do not admit 
of an inference that they are merely directory. 

The object of registermg a document is to give 
notice to the world that such a document has been 
executed and is in force 


First appeal from the decree of the Sub- 
ordinate Judge of Ghazipur., 


Vol. TU) 


Mr. Govind Prasad, for the Appellant. 

Mr. ‘Abdul Raoof and Mr. Ghulam Mujtaba, 
for the Respondent, 

Judgment. —This appeal is froma 
decree passed by the Subordinate Judga of 
Ghazipur in a case in which one Muhammad 
Zubair, the respondent in this appeal, brought 
a suit under section 77 of Act No. III of 
1877, to have it declared that a letter, dated 
the 80th of September, 1906, written by 
Musammat Khudija Bibi is genuine and 
should be registered. The letter is to be 
found in the judgment of the Court below, 
page 8 of the Paper Book. In the letter 
Musammat Khudija Bibi writes as follows :— 
“Tam disgusted with all that I got from my 
father and mother and whatever property you 
have transferred in my name. All those 
properties are yours, you are their owner. 
You may do with them as you like and profit 
by them. I give the property to you with 
my pleasure and have made you its owner.” 


The lady died on the 4th of October, 1906, 


just four days after the letter was written. 
Muhammad Zubair took the letter to the 
Sub-Registrar of Ghazipur and wanted it to 
be registered. The Sub-Registrar being of 
opinion that the property mentioned in the 
deed was not described in such a way as may 
be sufficient to identify the same, refused 
to register it. Muhammad Zubair went 
up in appeal to the District Registrar of 
Ghazipur. That officer too looking at the 
document found that the description of the 
property mentioned thcrein was extremely 
vague and insufficient for the purposes of 
identification and refused to order registration 
of the document, This order of refusal was 
passed on the 6th of June, 1907. On the 
4th of July, 1907, Muhammad Zubair filed 
in the Court of the Subordinate Judge of 
Ghazipur the suit ont of which this appeal 
has arisen One of the pleas set up by the 
defendant was that the letter in question 
does not contain a sufficient description of the 
property and, therefore, having ragard to the 
provisions of section 21 of Act No III of 
1877, could not be registered. The lower 
Court overruled this contention holding 
that while the letter certainly does not give 
any description of the property, there is 
ample evidence on the record to show what 
‘property is meant. lt says: “The letter, 
though it does uot describe in detail the 
property, yet is not ambiguous, It conveys 
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all the property possessed by Musaminat 
Khndija Bibi. The Khewats filed show what 
are those properties. It is not as if the 
property cannot be identified. She describes 
it sufficiently for all purposes of identification, 
namely, the three sorts of properties, “(1) 
inherited from her father, (2) from her 
mother, and (3) transferred by her husband 
to her.” The defendant appeals against the 
decree of the lower Court. The first two 
grounds set oat in the memorandum of 
appeal have not been argued befora us. The 
ground which was: argued. although not 
specifically set outin the memorandum of 
appeal, was that the letter does not contain a 
description of the property dealt with sufti- 
cient to identify the same and, therefore, is 
nota document, which could, having regaid 
to the provisions of section 21 of Act No. 
III of 1877, be accepted for registration. It 
is true that in the course of the argument 
addressed to us the learned Vakil for the 
respondent adopted as one of his arguments 
in the case that the letter does not show 
by itself that the property to which it refers 
is immoveable property and sought to bring 
the document within the provisions of 
section 18, clause (f). But, in our opinion, 
this contention cannot be sustained. The 
word which is used in the translation for 
property is in the original “ jetdad” and our 
experience is that this word is used for 
immovable property and when nsed for 
moveable has prefixed to it some word like 
minkula showing that it is not to be read 
in its original meaning. We have no doubt 
that the document is a non-testamentary 
document relating to immoveahle property. 
The law requires that no such document shall 
be accepted for registration unless ıt contains 
a description of such property sufficient to 
identify the same. The learned Vakil for the 
respondent contends that the description given 
in the letter is sufficient or at any rate can 
be made sufficient by reference to other 
documents. We have not to considerin this 
particular case what is intended by the 
words “‘suffisient to identify.” Section 22 of 
Act No. IIL of 1877, as amended by Act No. 
XVII of 1899, provides that where it is, in the 
opinion of the Local Government, practicablo 
to describe lands by referance to Government 
map or survey, the Local Government may 
by rale require that such lands shall for the 
purposes of section 21 be so described. The 
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Local Government of these provinces has 
issued a rule which does require that lands 
shall be described by giving in their case 
the name of the village, pargana, tahsil 
and the revenue district in which the parcel 
of the land is situated. This rule has the 
force of law--vide section 69. Tt was 
published in the Local Gazette of 1897 and 
can be found in that Gazette, vide part I, p. 
50, rule 116, or in the Registration Manual, 
part IT role 117. None of the information 
required by this rale has been given in the 
present case. It appears to us that the 
Sub-Registrar and the District Registrar 
were, as the Court also finds, rightin refusing 
to register the document on the ground that 
tne description of the property given in it 
was not sufficient to identify the same. The 
Jearned Vakil for the respondent wished to 
bring to bis aid certain khewats which are 
on the record and which he says contained 
information such as is required by rule 117. 
Those kkewgts were not filed along with the 
plaint, and thongh they are endorsed as 
“admitted against the defendants” there, is 
nothing to show that they refer to the property 
to which the letter relates, the prayer of the 
plaint still remains that the letter and the 
letter only be registered. The Subordinate 
Judge in his decree only mentions the letter 
and says nothing about the khewafs. We are 
satisfied that the document, which the re- 
spondent seeks to register did not and does 
not contain a description of the property 
sufficient to identify tho same and that the 
provisions of rule 117 have not been complied 
with. Ib is not easy to understand how the 
Court below holding this view regarding 
the document arrived at the conclusion that 
he can granta decree in respondent’s favour. 
The Civil Comt could only do what the 
Registrar could have done. We can find and 
have been referred to nothing in the law 
whereby his powers in this respect have heen 
amplified. But it is contended that the 
provisions of section 22 are merely directory 
and that if the Legislature intended to shut 
out all documents to which it would apply, 
it would have added some words to show 
that a document faulty in this respect is 
null and void. In reply to this argument 
we have only to quote the words used in 
section 21. They are positive and imperative 
and do not admit of an inference that they 
are merely directory, nor is it difficult to 
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understand why they should be as imperative 
as they are. The object of registering a 
document is to give notice to the world that 
such a document has been executed and is in 
force. Persons who may seek to acquire any 
property covered by such an instrument are 
entitled to have the instrument so clearly 
worded that they can, while searching the 
registers, come upon the deed quickly and 
have no donbt as to its contents. The 
object of the statute would be to a great extent 
nullified and innocent persons exposed to 
great hardship and loss if they could be 
treated as purely directory. We were re- 
ferred to a large number of rulings, but they 
may broadly be divided into two classes. 
They were rulings dealing in effect with 
documents which ought not to have been 
registered but had been registered or with 
documents which were in dispute between 
the parties who were acquainted with the 
history and might reasonably have known 
what property was referred to. No case 
exactly in point was cited to us. There 
was nothing brought before us which would 
justify our overriding the clear provisions 
of the Act. We, therefore, allow this appeal, 
set aside the decree of the lower Court and 
direct that a copy of this judgment be sent 
through the District Registrar to the Sub- 
Registrar concerned. The appellant will 
get his costs in all the Courts including in 
this Court fees on the higher scale. 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
First Cryin ApPpeaL No. 46 or 1906. 

April 13, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Richards. 
ISHTIAQ AHMAD AND OTHERS— PLAINTIFFS 
—- APPELLANTS 
VETEUS 


SAIYID MASSAOD AHMAD AND OTHERS 


DEFENDANTS—RESPONDENTS. 
Muhammadar Low—Sajjadahnashin, position of— 
Renvral—Order to furnish account—Injunction—-Civil 
Procedure Code (Act XIV of 1882), 8 539, scope of. 
A Sajjadahnashin is not only a mutecalls but he 
is also a spiritual preceptor. He is certainly not 
merely a trustee A/ohtuddin v, Sayrduddin, 20 O. 
810, The Secretary of State for India in Oouncil v, 
Mohiuddin Ahmed, 27 C. 674, referred to 
Evenifthere has beena breach of trust, tho Court 
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has no powor undor the provisions of section 539 of 
the Code of Civil Procedure, 1882, to remuve the 
Sajjadauhnashin from hisoftice. The possession and cus- 
tody of the property is inseparable from the office 
of Sayadahnashin It would bo impossible to appoint 
new trustees and vost the wayf property in them 

Where under the provisions of section 6539 the 
Court has no power to appoint a now Sayadah- 
navhin, it cannot order the present incumbent to 
faruish accounts, aud an injunction cannot be issued 
restraining him from ahenating the property 

First appeal from the decree of the District 
Judge of Saharanpur. 

Str Walter Colvin (with him P. Sunder Lal 
& Mr. Surendro Nath Sen), for the Appellants. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment.—tThis was a suit in- 
stituted by four Mubammadans under the 
provisions of section 539 of the Code of 
Civil Procedure. The plaintiffs alleged 
that there had been a dedication by the 
Moghul Emperors to the shrine of Hazrat 
Abul Maoli Saheb, that the defendants 
were the Superintentents or Managers 
of the wagfand as such bound to spend 
the entire income on the expenses of the 
shrine, that they had dishonestly appro- 
priated a greater part of the income of the 
wagf property to themselves, spending only a 
small sum on the purposes of the wagf, and 
permitted the shrine and houses appurtaining 
to it to fall into ruin. They prayed that the 
Court might appoint new managers and vest 
the property in the persons so appointed, 
that the Court might also require the 
defendants to render an account of thein- 
come and expenditure for five years preceding 
the institution of the suit, and that necessary 
rules should be made for the management of 
the wagf property. The original grant is 
not forthcoming, but a document which 
appears to have been issued about the year 
1748 has been produced. It recites a dedica- 
tion by Nawab Roshan-ul-dowlah (a governor 
under the Emperor Muhammad Shah) to 
Shah Abul Maoli of the property in question. 
Numerous confirmations by subsequent rulers 
of the original grant have also been produced 
on behalf of the defendants extending from 
1758 to 1815. The last is a parwanah under 
the seal of the Collector of the Saharanpur 
District, Northen Division, dated the 15th 
May, 1815. It appears pretty clear from the 
documents that for w long period the eldest 
son in succession occupied the position of 
Sajjadahnashin of the shrine. The first was 
one Shah Muhammad Bagur who was succeed- 
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ed by his eldest son and so on in succession 
until abont a hundred years ago. On the 
death of Shah Mubammad Kabir, hie two 
sons, namely Shah Ghulam Muhammad and 
Shah Ghulam Maoli succeeded as Sajjadah- 
nashins. They managed to get the weyf 
property divided between them, one taking 
10; villages and tho other 114 villages 
This Sub-division has been recognised in the 
various sanads andis continued down to the 
present time. The nature of the wayf cau 
only be inferred from the documents produced 
and from the undoubted facts that the 
descendants of Shah Abul Maoli bave all nlong 
remained in possession of the eagf property. 
A fair inference tobe drawn from the doen- 
ments as to the nature of the wagf is that it 
was intended thereby to perpetuate the 
memory of Shah Abul Maoli, to pay the ev- 
penses of maintaining his tomb and shrine 
with their appurtenances, to provide for the 
entertainment and expenses of the darioeshes 
and visitors and the performance of urs and 
other religious ceremonies including the 
maintenance and support of the Sayjadahnashin 
for the time being and his family 
Whether or not it was legitimate, having 
regard to the original dedication, to divide 
the property as it was divided on the death 
of Shah Muhammad Kabir, is n question 
which it is now too late to entertain. The 
division took place at least one hundred 
years ago and has been maintained up to the 
present time. A number of issues were 
dealt with by the Court below on some vf 
which it is unnecessary for us to express any 
opinion having regard to the view we iake 
of the case. Section 539 of the Code of 
of Civil Procedure provides that in the case 
of abreach of any express or constructive 
trust created for public, charitable or religious 
purposes or whenever the direction of a Court 
is deemed necessary for the administration 
of any such trast, any two persons after 
obtaining the prescribed consent may institute 
a suit to obtain a decree of the nature speciti- 
ed in the section. We have to consider whe- 
ther or not in the present case there was an 
express or constructive trust created for 
public, charitable or religious purposes within 
the meaning of section 539. The Sagjadah- 
nashin for the time being is certainly not a 
trustee merely. We shall later on consider 
what his position really is. Beyond all ques- 
tion, for a great number of yews the 
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Sugjadahnashinfor the time being has been 
in the habit of expending a considerable por- 
tion of the income of the ezagf properly on 
the maintenance and support of the Sujjadah- 
nashin and his family. No particular 
exception seems to have been taken to his 
doing so, and on the evidence before ns there 
is nothing to suggest that it was contrary 
to the nature of the wagf and the intention 
of the donor that a large part of the income 
of the property should be expended in this 
way. It is quite impossible for this Cowt to 
say how much should be expended on the 
Saijadahnashin and his family, and how much 
on the other objects of the wagf. The 
Sajjadahnashin is certainly nob a mutwalli 
only, he is algo a spiritual preceptor. In him 
the spiritual line of his ancestor is supposed 
to be continued. He isthe exponent of the 
particular doctrine originated by the saint 
The position of a Sajjadahnashin has been 
considered in Mohiuddin v. Sayiduddin, 
alias Nawab (1) and The Secretary of State for 
India v. Mohiuddin Ahmad (2). It seems 
to us that even if we were satisfied that there 
had been abreach of trust, we would be unablo 
under the provisions of section 539 in the 
present case to remove the Sajjadahnashin 
for his office. The possession and 
custody of the property is inseparable from 
the office of Sajjadahnashin. It would be 
impossible to appoint new trustees and 


vest the wagf property in them;in other . 


words, we think that section 539 does not 
meet tbe circumstances of a case like the 
present. If the Sajjadahnashin for the time 
being alienates or atlemptsa to deal with the 
agf property in an illegal way, there may be 
means by which he can be restrnined. In the 
present case there is some evidence that the 
mother of one of the defendants, (who is one 
of the Sajjadahnashins) alienated part of the 
wagf property. There is also some evidence 
that part of the income of the tcagf ia being 


applied to keep down the interest of a mort-: 


gage of private property made by a former 
Sagjadahnashin. There may perhaps be some 
ground for these allegations, but the present 
suit is a suit solely under the provisions of 
section 589, and in our judgment having 
regard to the nature of the wagf. it isim- 
possible for us to make the decree claimed by 
the plaintiffs. In the course of the argument 

BI 20 C. 810 
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it was practically admitted by Sir Walter 
Colvin that he could not ask the Court to 
remove the Sajjadahnashing or to appoint new 
trustees vesting the propertyinthem. But 
he suggests that the Court migkt order the 
defendants to furnish accounts, and that an 
injunction might issue restraining the de- 
fendants from alienating the property and 
directing them to maintain the shrine and its 
appurtenances in proper order. We think 
that this would be going altogether outside 
the scope of section 539. No doubtin a 
case in which a Court had power to divest the 
old trustees of the property and to vest it new 
trustees, it would have power to settle a 
scheme for the future management of the 
trust and possibly also to requiro some sort 
of accounts to be given by the old trustees. 
But in a case like the present where we have 
no power to appoint new Sajjadahnashins, we 
certainly think that we would be strainmg 
the intention and meaning of the section if we 
were to yield to the suggestion of the plain- 
tiffs’ counsel. Wemay say that we agree 
with the learned Judge that there has not 
been sufficient evidence given by the plaintiff 
to show that the religious observances 
have been neglected or that the bulidings 
have not been kept up in fair order. 
The result is that we dismiss the appeal 
with costs including fees on the higher 
scale. 
Appeal dismissed. 





(s e GALT. 636.) 


ALLAHABAD HIGH COURT. 
Secoxp Crvin APPEAL No. 892 or 1907. 
Aprii 5, 1909. 

Present :—Mr. Justice Richards. : 
BHAGWANTI—D grenpanr—aA PPELLANT. 
versus 
JAGARNATH— PLAINTIFF —RESPONDENT 
Pleadings — Grounds neither rammed in pleadings nor 
in the Memorandum of appeal—Appellate Courts power 

to decide case on such grounds, 

An appellate Court ought not to decide a case on 
n plea not raised by tho pleadings or in the grounds 
of appeal to that Court. 


Suit for possession of a house by cancella- 
tion of a sale-deed. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Surendra Nath Sen, for the Respondent. 

Judgment.—tThe facts out of 
which this appeal arises very fully appear 
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from the judgments in the lower Courts. 
Both these Courts have taken the same 
view ofthe facts. The original defendant 
was one, Ram Autar. He left his village 
on an outbreak of plague leaving his worldly 
goods with the plaintiff. The plaintiff is 
said to have misappropriated these goods 
and after Ram Autar’s return he instituted 
criminal proceedings for criminal breach 
of trust -against the plaintiff. Neighbours 
intervened: if was found that the plaintiff 
was indebted to Ram Autar in Rs. S00 or 


thereabouts. The plaintiff executed hundis' 
800 and sold~ 


for part of the debt of Rs. 
a house for Rs. 100 (the balance of the 
debt). 

The prosecution was dropped. This is the 
view taken by both the Courts below of the 
general facts. The present suit was institut- 
ed to recover possession of the house. It 18 
necessary to refer particularly to the plead- 
ings. The plaintiff pleaded that he was 
induced to execute the sale-deed by undue 
pressure of a false criminal charge brought 
against him by Ram Antar and that there 
was no consideration of any kind for the deed. 
It must be noted that the plaintiff never 
pleaded that the contract was void becanse 
it was made for the unlawful consideration 
ef hushing up a crime. 

The Court ‘of first instance finding that 
there was no false charge or undue pressure 
and that the plaintiff was really indebted to 
Ram Autar to the amount of the sale price 
(Rs. 100) dismissed the suit. The learned 
District Judge in no way differs from the 
finding of the first Court on the general facts. 
He finds that there was no false charge, no 
coercion and that the plaintiff really owed 
the Rs. 100 (the consideration) to Ram Autar. 
He, however, infers from the fact that tho 
prosecution was dropped that the considera- 
tion was the restoration of the value of the 
misappropriated goods on the one side and 
the dropping of the prosecution on the 
other. He says the transaction is on all 
fours with illustration (b) to clause 23 of the 
Indian Contract Act. I think the learned 
Judge rather strained the facts in favour of 
the plaintiff. I have already pointed out 
that the plaintiff never pleaded section 23 of 
the Indian Contract Act. Had he done so the 
finding of the Court would be binding on 
me. 

The plaintiff made a very different case and 


pleaded facts which have been found by both 
Courts to be false, They were facts which 
if true would have entitled him to relief, It 
is, of course, probable that there was a sort 
of an understanding between the parties that 
the prosecution would be dropped but it was 
never before the Court to consider how far the 
dropping of the prosecution entered into the 
bargain. It may have been that the evidence 
would not have justified a conviction for 
fraudulent breach of trust. Whether the 
prosecution had gone on o not the plaintiff 
would have remained indebted toRam Autar 
in Rs. 800 until the debt was discharged or 
satisfied. I think the defendant is entitled to 
rely onthe lst ground of appeal to this Court 
and that the lower appellate Court ought 
not to have decided the case on a plea not rms- 
ed by the pleadings or in the grounds of appeal 
to the lower Court. 

I allow the appeal and setting aside the 
decree of the lower appellate Court restore 
the decree of the Court of first instance with 
costs inall Courts. 

Appeal allowed, 





{s c. 33 B. 393; 10 Bom. L. R. 498.) 


BOMBAY HIGH COURT. 
First Civin APPEAL No. 124 or 1907, 
February 11, 1908. 

Present — Mau. Justice Chandavarkar and 
Mr. Justice Knight. 
RAJENDRALAL MANEKLAL—Puartier 
——APPELLANT 
versus 


Tue SURAT CITY MUNICIPALITY— 


DEFENDANT— RESPONDENT. 

Vegliyence—The cari ying capacity of a ditch ie- 
ductd by accumulation of silt and rubbish in ita bed— 
Municipality omg nothing to clean the ditch or to 
morntain it im poper order—Water bursting milo ans 
other’s garden —Mis-feurance 

The carrying capacity of a Municipal ditch was 
greatly reduced by the gradual accumulation of silt 
and 1ubbish in its bed and tho Muneipahty did 
nothing io maintain itin proper order or to clean it. 
The water, therefore, collected in a channel of re- 
duced capacity, and, unable to discharge itself, burst 
into the plaintiff’s garden and cuused damage 

Held, that thore was a cloar act of mis-foasance on 
the part of the Municipality for which it was liable in 
damages to tho plaintiff. 

Borough of Lathurst v Macpherson, (1879) 4 App. 
Cas. 256, followed. 

Whalley v- Lancashwe ond Yorkeohue Railway Com. 
pany, (1884) 13 Q. B. D. 131 atp 187; Mayor etc, 
of Shoreditch y Buli, (1904) 20 T L. R 254; 90 
L. T. 210: 68 J. P. 415; 2 L. GR. 756, Muni- 
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cipal Council of Sydney v Bourke, (1895) A C. 433 at 
p 441; 64 L. J P. C 340,42 L T. 605 and Achratlal 
v. The Ahmedabad Muacipali'y, 28 B. 340, 6 Bom L.R., 
73, referred to. 


Appeal from the decision of Jehangirji . 


E. Modi, First Class Subordinate Judge 
at Surat. 

Mr. Baptista with Mi. N. 
the Appellant. 

The Government Pleader, for the Respondent. 

Judgment.—tThe facts of this case 
are set forth in the able anl claborate 
judgment of the learned First Class 
Subordinate Judge. Briefly, the plaintiff 
gues to recover damages from the Surat 
Municipality on account of injury done 
by storm water to certain garden land of 
his known as the Gopitalao, alleging that 
it was owing to the negligence of the 
Municipality that the water first broke 
into his garden, and that having broken 
in, it did not drain off. 

The negligence alleged is of three kinds: : 
firstly, improper and inadequate con- 
struction of the sluice gate known as the 
Macca dam; secondly, defendant's refusal 
or omission to drain the water off the 
garden by means of a disused culvert 
that once connected it with the main 
ditch; and thirdly, defendant’s failure to 
keep the ditch cleared from obstruction 
and the sluice gate in proper working 
order. $ 

Now, the first of these allegations is 
demonstrated to be unsustainable by the 
plaintiff's own expert witness, as the 
Mr. 
Maneklal, Engineer, (Exhibit 23), deposes 
that “if the sluice gates had been kept 
open, the Gopitalao would not have 
suffered any damage from the overflow of 
the waters.” Evidently, therefore, plaintiff 
cannot assert that the damage was caused 
to his property by faulty construction of 
the original works. 

The second, we think, discloses no good 
cause of action against the Municipality. 
It seems thatat one time the Gopitalao 
was used ns an overflow reservoir from the 
Macca ditch itself, and, in order to 
subserve this end, was connected with it 
by a culvert designed, not to drain the 
water from the Gopitalao, but to draw it 
off from the ditch. This arrangement was 
abandoned, many years ago, in 1875, when 
the culvert was finally closed. It is prob- 


M. Samarth, for 


able perhaps thatif it had been opened 
after the irruption of the heavy flood 
which has given rise to this suit, much 
of the damage caused to the garden that 
now occupies the bed of the Gopitalao might 
have been averted. But we are not satisfied 
upon the evidence that it was reasonably 
possible to re-open it at the time. The 
plan put in indicates that it had become 
deeply embedded in silt or rubbish on the 
ditch side, while onthe Gopitalao side it 
was many feel under water. Under any 
circumstances, it was just as easy for the 
plaintiff to open it as for the Municipality; 
and, although the latter declined to undertake 
the job when the plaintiff suggested that 
they should do so, it is not pretended 
that they offered any objection or hind- 
rance to his doing it himself. 

We are now left with the third allegation 
of negligence, viz., that the Municipality 
allowed the ditch to become choked by 
silt and rubbish, and that the sluice gates 
were not in proper working order. This 
demands more serious treatment than the 
other two, and we think that it has not 
received adequate consideration in Mr. 
Modi’s otherwise excellent judgment. 

To commence with, this item of neg- 
ligence was explicitly asserted in the plaint, 
“The defendant Corporation has, instead of 
preserving the ditch in its original con- 
dition, filled up the greater portion of it 
with the rabbish of the town;” and again, 
“this rash (of water) was owing to the 
defendant having filled up the ditch as 
above and the consequent incapacity- of 
the ditch to contain the rain water;” and 
“the sluices in the dam had not been 
kept in the condition in which they ought 
to have been kept..... the openings 
having been kept closed.” ; 

All this is definite enough. The alle- 
gation ve-appeara in the first material 
issue framed by the Subordinate Judge 
who commenced the trial, Mr. Chimanlal .— 
“Whether the rain water on July 16th, 
1902, rushed into the Gopitulao, knocking 
down its western gate, on account of the 
defendant's negligence in not keeping its 
ditch on the north in proper order, and 
in not adopting measures, ete., etc.” It is 
noticeable that this is practically the 
only allegation of fact embodied in the 
issues, which make no explicit reference to 
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the other two items of negligence. Judging 
from tho pleadings and the issues, the 
ordinary reader would conclude that 
plaintiff complained of little or nothing 
beyond the failure of the Municipality to 
maintain the drainage arrangements in 
proper order, and that what Mr. Modi 
terms the main charge of negligence, to 
which he has devoted the bulk of his 
judgment, was more in the nature of 
formal or subsidiary pleading. No donbt 
the course adopted by the learned counsel 
engaged for the plaintiff, who even in the 
argument which ho addressed to us seemed 
to have failed to grasp the strong point 
of his client’s case, was primarily an- 
swerable for this; thongh it is difficult to 
understand how after his own expert 
witness’ admission in examination-in-chief 
(quoted above) he can have thonght ic 
worth while to prosecute the so-called 
main charge of negligence further, The 
result, however, was important, for ib not 
only diverted the attention of the Court 
from the real matter in dispute to others 


which hardly needed discussion, but, as 
we shall shortly show, led overyone 
concerned to ignore the most important 


piece of evidence on the recoid. 

In his detailed report (Exhibit 25) Mr. 
Maneklal, Engineer, after reciting anumber of 
positive facts that he had observed, wrote 
"From these facts it can easily be admitted 
that the old channel bas been filled up 
with enormous quantities of silt which 
the defendants appear never either to have 


noticed or taken care to remove.” The 
channel here mans the ditch, as the 
context shows, and nol, as plaintiff’s 
counsel supposed, tho abandoned culvert. 


There is certainly room for misunderstanding, 
inesmuch as the preceding portion of the 
paragraph is mainly occupied with the 
eulvert; bat the passage immediately 
succeeding— This channel rans with al- 
most auniform slop3 till it reaches Macca 
dam”—places the meaning beyond doubt. 
The stream, Mr. Maneklol continnes, cuts 
a number of narrow passages all along 
throngh the silt. “There are no regular 
side slopes, and the bed seems to have 
bosu in some places on or abb the 
same level asthe surrounding ground.’ The 
picture delineated is clear and intelligible, 
gud we must express our regret that the 


misapprehension to which we have referred 
caused these important asserbiona to pias 
almost unnoticed in the oral examination 
of the witness. 

They received, however, very substantial 
corroboration. Mr. White, the lxeentive 
Engineer of Surat, writing in 1876, 
observed. “The lower sluices of the Macen 
dam -are very much silted up, abont 
5 feet of silt having accumulated on the 
up stream side of the dam.” If that was 
tho state of affairs in 1876 (we are not 
sure as to the precise year, but the argu- 
ment would be as strong oven if it were 
1896), it can easily be conjectured what 
the condition of the ditch must have 
been in 1902. For here we may observe 
that the defendant Municipality have not 
asserted, much less attempted to prove. 
that they ever spent one farthing. or 
employed ono single coolie, in keeping 
the ditch clear. 

With this the plaintiff can claim to 
have laid a very solid foundation for his 
charge of negligence against the Mum- 
cipality in the detail indicated. Placing 
wholly on one side the rest of his oral 
evidence, we now come tothe very important 
evidence. to which we referred above—na 
document buried completely ont of sight 
under the silt of irrelevant discussion, 
and exhumed, not by the efforts of tho 
counsel for the plaintiff, but by our own 
unaided researches. 

This document is to be found below, 
Exhibit 39, which is an application made 
by the plaintiff to the Municipality on 
July 23, 1902, only twelve days after the 


flood, and while the water was still 
standing in his garden. He begged the 
Managing Committee to inquire into the 


damage that was being done to his property, 
and the application was forwarded with 
an endorsement over the Municipal Secre- 
tary’s signature to the following effect --- 

“With reference to the above, the under- 
signed begs to state that on tho day 
mentioned by Mr. Maneklal (¢e., July 17th, 
the day after the flood, but perhaps the 
day of the flood itself ig intended) it 
was fonnd by the Municipal Overseer that 
the openings of the sluice under the 
Macca bridge were choked up with weeds. 
sedges and silt and were rendered unworkable , 
and as fears were entertnined of a rising 
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in the Tapti, it was imperatively necessary 
to keep (1.6, put) the sluices in working 
order. The Mnnicipal Overseer had, there- 
fore, sent a party to clear off the slnices 
as is usually done on such occasions.” 

This is dated 29th July, 1902. - 

Now how the writer of this endorsement 
could have the impudence to stand in the 
witness box and swear that “he knew 
that the sluices used to be kept open,” 
and that he merely sent and made inquiries 
in order to make certain, we find it 
difficult to understand. Still more mar- 
vellous is it that he should have been 
allowed to leave the witness box without 
being confronted with this endorsement 
and asked to reconcile it with his evi- 
dence. Exhibits 34, 37, 38 and 40 were 
shown to him, it appears, but the vitally 
important Exhibit 39 was wholly over- 
looked. 

In the light of that endorsement, 
however, it is an easy task to appraise 
at its irue value both the evidence of the 
Secretary and that of the Fire Brigade 
Superintendent (Exhibit 67) who sup- 
would 
have us believe that “ the strict rule is 
that the sluices are always to be kept open. 
All the slnices in the city are cleaned 
and oiled in the beginning of June.” He 
being the head of the Department charged 
with the duty of seeing this done, it is 
natural enough that he should pretend 
that he punctnally discharged the duty 
during the year in question. It is signi- 
ficant, however, that the private diary 
which he produced in Court showed that 
the slnices were greased on July 3ist, 
but contained no such entry prior to that 
date (“but there is no entry in May and 
Jane; for that was done at the usual time 
punctually ”); and that other entries show 
that on August 29th some silt was cleared 
away, and on the 7th September the 
sluices were again greased, That is to say, 
the book indicates that a great deal of 
attention was paid to the dam after the 
flood, and none at all before. It is also 
to be noted that this witness proves that 
the Secretary visited the dam during the 
Hood; so that the contents of the endorsement 
cannot be cast aside as mere hearsay: 

We may nowreturn to the “interested” 
evidence of plaintiff's uncle Maneklal 


(Exhibit 30), armed with the means of 


-gauging its probability. He tells us that 


he visited the dam on the afternoon of 
the flood, and found the Overseer there, 
with the Fire Brigade Superintendent and 
half a dozen coolies, busily engaged in 
trying to open the sluices. The Overseer 
told him that the gates had long been 
closed, and that it was, therefore, difficult 
to open them; and he came away. This, of 
course, the Overseer and other Municipat 
employees deny; but it accords too closely 
with the statements made in the endorsement 
not to command our credence. The Overseer, 
it may be noted, admits that the rubbish 
and silt brought down by the water were 
removed by the Municipality after the 
16th of July (Exhibit 60); and the Fire 
Brigade Superintendent assures us that 
violent rain such as that which produced 
this flood would not deposit any silt near 
the dam. lt must, therefore, follow that 
the silt removed was the iesult of prior 
accumulations. 

Emphasizing once more the omission of the 
defendant Municipality to prove, or even 
to assert, - that they had ever made the 
smallest provision for keeping the ditch 
clear prior- to the flood, we may here quit 
the evidence. The conclusions to which it 
points are manifest. The carrying capacity 
of the ditch had been greatly reduced by the 
gradual accumulation of silt and rubbish 
in its bed, and the Municipality had done . 
nothing to maintain it in proper order.’ 
The sluices at the dam “were choked up 


with weeds, sedges and silt and were 
rendered unworkable’ in the Secretary’s 
own words; and’ the water, therefore, 


collected in a channel of reduced capacity, 
and, unable to discharge itself through 
the sluices, burst into plaintiff's garden. 
In other words, the material allegations 
in the plaint are fully borne out by the 
evidence. It now remains to determine 
the legal consequence of this finding. 

It is argued for the respondent Munici- 
pality, on the authority of the ruling of 
this Court in Achratlal v. The Ahmedabz1 
Municipality (1), that the facts held proved 
above amount to no more than non-feas- 
ance, for which the respondent is not 
liable in damages at the instance of any 
private individual. In that case it waa 

(1) 28 B. 340; 6 Bom. L. R. 76. 
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held that there being no duty cast upon 
the Municipality by the District Municipal 
Act to repair roads vested in it, no person 
injured by the non-repair of such a road 
could sue it for damages, because the omis- 
sion of the Mnnicipality to repair was non- 
feasance. But, as has been pointed out by 
the House of Lords in Mayor 8c. of Shoreditch 
v. Bull (2), “the distinction between non- 
feasnnce and mis-feasance might be carried 
too far,” and “in some cases non-feasance 
might be equivalent to mis-feasance.” And 
of the latter Borough of Bathurst v. Mac- 
pherson (3), affords an illustration. The facts 
of that case were as follows -—The Borough 
of Bathurst had constructed a barrel drain 
under or in proximity to the hghway. The 
drain having fallen into disrepair, a portion 
of the highway subsided into it, leaving a 
hole into which the plaintiff’s horse fell as 
he was riding along the highway, with the 
result that he sustained personal injuries. 
The Privy Council held upon these facts 


that the Municipality having constructed . 


the barrel drain was bound to keep it in 
a state of repair which would prevent its 
causing adangerous hole to be formed in 
the highway. That decision is explained 
in these terms by the Privy Council in 
Municipal Council of Sydney v. Bourke (4) -— 
“The ratio decidendi was that the defen- 
dants had caused a nuisance in the high- 
way. It was entirely independent of the 
questions whether there was an obligation 
to keep the highway in repair, and whether 
any person injured by the breach of sach 
a duty could maintain an action. The 
case was not treated as one of mere non- 
feasance, and indeed it was not so. The 
defendants had crented a nuisance. Having 
made the drain, and failed to keep it in 
such a condition that the road would not 
fall into it, they were just as much liable as 
if they had made the excaration without con- 
structing the drain, and the road had con- 
sequently subsided and become founderous.” 
Similarly here, the respondent Municipality 
constrncted the dam in tho Macca creek, 
and by not keeping the ditch properly 
clean but by allowing it to fill with gilt 


and permitting the dam to be choked with 

(2) (1904) 20 T. L.R 254:2 L G R, 756; 90 LT 
210 ; 68 J. P. 416 

(3) (1879) 4 App. Cas 256 

(4) (1895) A. C. 433 at p. 441; 64 L. J. P. C 140, 72 
LL. T. 605. 
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weeds and sedges, turned their works by 
their negligence into a nuisance so 13 to 
throw the water collected on their property~-- 
the said creek—into appellant’sland. That 
is a clear act of niis-feasance and falls 
within the principle of law illustrated in 
Borough of Bathurst v. Macpherson (3). ‘The 
respondent’s act is similar to that of a ma ı 
who brings water on to his own land and 
dams itup so that if it breaks away 14 
must be a danger to his neighbour and 
must do him injury; there the man is 
liable, though he does nothing to let the 
water out, but it bursts away without any 
subsequent act of his. [See the judgment of 
Brett, M. R. in Whalley v. Lancashire and Youh- 
shire Railway Company (5) ]. 

On the question of damages both parties 
through their respective pleaders agree before 
us to abide by the decision of the Collector 
of Surat acting as arbitrator in the matter 
The Collector to give his award and send 
it to this Court within two months—the 
time to be extended, if necessary, Juberty 


to apply. 
(5) (1884) 13 Q. B. D.121 at p. 137. 





(s.c. 6 A. L.J 687) 
ALLAHABAD HIGH COURT. 
LETTERS PATENT ApeKAL FROM SECOND ÅPPPAL 
No. 849 or 1907. 

May 14, 1909. 

Present :—Sir George Knox, Kr., Acting 
Chief Jnstice and Mr. Justice Griffin. 
RAMJIMAL—Praintise—APPELLANT 
vresug 
Chaudhri RAM SARUP AND OTAER#—- 
DEFENDANTS— RESPONDENTS. 
Pre-emption—Aqreement— Compromise-decree im u 

partition siii—Relmqunhment of right of pre-emption 
Where in a compromise, entered into m a partitio i 
suit relatmg to somo joint family property, it was 
agreed that ono member could transfer the proparty 
to any one whom ho liked H ld, thai tho mht of 
pre emption was not thereby relimquished 
Appeal under section 19 of the Letters 
Patent from the following judgment of 

Banerji, J —"Lokhraj defendant, the father 
of the plaintiff-appellant, sold certain saminda’ 
property to Chaudhari Ram Sarup the first 
respondent under a sale-deed. dated the lst of 
November, 1905. 

The suit which has given rise to this ap- 
peal, was bronght for pre-emption in respect 
of this sale. The Court of firstinstance dig- 


of 
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missed the suit on the ground that by an 
agreement made between the plaintiff and 
his brother and his father on the 23rd of De- 
cember, 1904, the plaintiff waived his right 
of pre-emption. This decree has been affirm- 
ed by the lower appellate Court. It appears 
that the plaintiff, Ramji Mal, brought a suit 
for partition of the family property against 
his father Lekhraj and his brother Baldeo 
Das. In that suit he claimed partition of a 
one-third share and possession of that share. 
The suit was compromised and petition of 
compromise was filed on the 23rd of December 
1904, and the suit was decidedin accordance 
with the compromise. 
of the compromise was as follows:-— 

“ The defendant No. 1 (Lekhraj) will have 
right to transfer the property. He may 
transfer it to any one he likes. The plaintiff 
will have no objection.” 

This clause, it is said, precludes the plain- 
tiff from maintaining the present suit for pre- 
emption. The Courts below have held that 
by this clause the plaintiff waived his right of 
pre-emption. I do not agree with those 
Courts. The plaintiff, his father and brother, 
were dividing the family property. They 
agreed upon certain terms and it was provided 
that the father would have the right to trans- 


_fer the property which was allotted to his 


share in any way he liked and to whomsoever 
he pleased. Had the property remained joint 
he would not have had the power to do so 
witbout the consentof his co-sharers and, there- 
fore, to prevent any misconception it was stated 
in the deed of compromise in clear terms that 
he would have the right to transfer his pro- 
perty. No question of the right of pre-emp- 
tion was in contemplation and no provision, 
jt seems to me, was made to puta restraint 
upon plaintiff’s right of pre-emption. If the 
custom of pre-emption prevailed any other co- 
shaver would have the right to claim pre- 
emption and there was apparently no object 
in placing a bar on the right of tho plaintiff 
alone. Tfit had been intended that of all the 
co-sharers the plaintiff alone would have no 
vight of pre-emption if his father made a 
transfer of the property allotted to him that 
intention woald have been given effect to in 
clear terms and the compromise would have 
provided that the plaintiff would not, in case 
of transfer by his father, have a right of pre- 
emption. ås I have said above, what was 
contemplated was that there would be no 


The fifth paragraph ~ 


restraint-on Lekhraj’s power of transfer. If 
a transfer was made, the ordinary rule of 
pre-emption would, in the absence of any 
provision tothe contrary, prevail. In my 
judgment the Courts below were wrong in 
holding that the plaintiff waived his right of 
pre-emption and in dismissing the claim. I 
allow the appeal, seb aside the decrees of the 
Courts below and remand the case to the Court 
of first instance under section 562 of the 
Code of Civil Procedure with directions to 
re-admit the suit under its original number 
in the register and to dispose of it according 
tolaw. The appellant will have the costs of 
this appeal. Other costs will follow the 
event,” 

From the above judgment of Banerji, J., 
an appeal under section 10 of the Letters 
Patent was filed by the defendants-respond- 
ents. 

Mr. J. N. Uhaudhri (wilh him Mr. Mohan 
Lal Sandal), for the Appellert. 

Mr. Muhammad Ishaq, for the Respondents. 

Judgment. 

Knox, A. C. J.—We see no reason to inter- 
fere. The learned Judge of the Court put 
a correct interpretation on the clause inthe 
compromise embodied in the decree of the 
23rd December, 1904. The appeal is dismiss- 
ed with costs including fees on the higher 
scale. ; 
Appeal dismissed. 


(s.o. 12 0. C 191.) 


OUDH JUDICIAL COMMISSIONER’S 
COTRT. 
Srconp Civin Arrear No 193 or 1908. 
March 22, 1909. 
Present :—Mr. Evans, A. J. O. and 
Mr. Tudball, A. J. C. 
CHAIRMAN, MUNICIPAL BOARD, 
BAHRAICH—Drrsnpant—A PPELLANT 
VErTEUS 

PARBHU-—Piarntirs—RasPon DENT. 

U.P. Municipalities -lct( Tof 1900, Local), 88. 86, 88, 
162—Jurisdiction of Civil Court to discuss adrisability 
of Municipal Board's action—“ Such projection or 
structure,” meaning of—DPower of Board to orde: 16-7 
moval of structure erected with ita sanction. 

A Civil Court is not competent to discuss 
the advisability of a Municipal Board’s action and 
has no power to intorfere with it if it is shown 
that. the Board acted within its powers. 

Alops Din v. The AMumrerpal Board of Allahabad, 
A. W. N. (1907), 2; 4 A. L. J. 8, distinguished. 

The words “such projection or structure,” in the 
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second paragraph of section 88 of the Munici- 
palities Act, mean any projection or struċturo and 
are not rostricted to any such projection or struc- 
ture as has been unlawfully made without the 
written permission of tho Board 

The Municipal Board has full authority, under sec- 
tion 88 of the act, to issuo notice ordering the ro- 
moval of any projection or structure made with the 
previous sanction of the Board bnt in such a case, 
the Board is bound to maka reasonable compen- 
sation for any dninago caused by the removal. 


Appeal against the decree of Subordinate 
Judge, Bahraich, upholding the decree of 
Munsif, Bahraich, dated 24th January, 1908. 

Babu N. N. Ghosal, for the Appellant. 

Babu Salig Ram, for the Respondent. 


Judgment. —The plaintiff-respondent 
in this case is the owner of a shop situated 
in the Chauk at Bahraich. In front of his 
shop runs a drain separating it from the 
road. In November 1894, with the per- 
mission of the Municipal Board, he erected 
masonry supports on the street side of the 
drain and covered over the drain with loose 
planks. In June 1905 the Board cancelled 
the permission given in November 1894, and 
required the plaintiff to remove the platform. 
The Board maintained that the plaintiff 
complied with that order. The Munsif found 
that there had been no such compliance and 
the Subordinate Judge has recorded no find- 
ing on the same. The Munsif’s finding, how- 
ever, 18 correct, because apparently in view of 
the notice of 8th July, 1905, and the Jama- 
dar's report of 26th July, 1905, the supports re- 
mained untouched and at the most the planks 
were removed. The latter, however, were 
almost removeable and had always been re- 
moved for the purpose of cleansing the drain. 
Moreover, on the 16th of September, 19066, 
the respondent was granted permission to 
place a corrugated iron shelter abovo this 
drain: and supported from the wall. The 
order granting him that sanction ends as 
follows.—“ ... and with this condition 
that the loose planks shall be continued to be 
placed over the drain. Whenever it will be 
necessary to clean the Nali the planks will be 
removed.” On the Sth of January, 1907, 
however, the Board issued a notice, under 
section 88, clause 2 of the Municipalities Act 
1 of 1900, calling: upon the plaintiff-respon- 
dent to remove the structures and the planks. 
He filed objections thereto, but these were 
disallowed on the 11th of January, 1907. On 
the 15th of January again a similar notice 
was issued informing him that the previous 


- objected but without effect. 


sanction had been withdrawn. Again he 
On the 15th of 
February, 1907, the Board issued the notice 
contemplated in section 148 of the Act; and 
on the same day removed the masonry sup- 
ports and the planks Therenpon the plain- 
tiff gave notice to the Board and subsequently 
instituted the present suit asking for tho 
following relief :— 

First.—That the defendant may be asked 
to restore the staircase and planks to their 
original state, 

Secondiy.—That in case this be not done, the 
plaintiff may be allowed to build the staircase 
and place the planks thereon and the defendant 
may be made to pay Rs. 50 as damages 
therefor ; 

Thirdly. —-The cost of the suit; and 

Fourtkly.—Any other relief warranted by 
justice to which the plaintiff may be found 
entitled. 

The Court of first instance decreed the 
claim as prayed, ordered the defendant with- 
in one month to re-build the construction as 
it was before; andin case of default decreed 
to plaintiff the right to build it at his own 
expense and to recover Rs. 50 as damages 
from the defendant. This decision was up- 
held on appeal by the lower appellate Court. 

The Courts below have discussed the 
advisability of the Board’s action. In our 
opinion the Civil Court is not competent to 
do that and has no power to interfere with it 
if it is shown that the Board acted within its 
own powers. The sole question for decision 
in this appeal is whether the Board has acted 
within its power or whether its action has 
been ultra tires. If it has acted within its 
own powers then its action cannot be taken 
inty question in the Civil Court. Section 
152 of the Act says that no such notice shall be 
liable to be called in question otherwise than 
by an appeal preferred under the terms of 
that section to such officer as the Local Govern- 
ment may appoint for the purpose. The 
decision of the case turns on the construction 
of section 88 of the Act. There are similar 
provisions in the Punjab Municipal Act, the 
City of Bombay Municipal Act and the Bengal 
Municipal Act. The contention for the plaintiff- 
respondent is that as he built this construction 
with the express sanction of the Board section 
88 does not apply and the Board should, if 
necessary, take action under section 86, that is 
to say, tho Board must wait until such building 
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has been either entirely or in greater part 
taken down or burnt down, or has fallen down 
and then by notice issued require the building, 
when being rebuilt, to be set back so as to be 
within the regular line of the adjoining 
buildings. An examination of section 86 
shows, however, that that section relates to a 
cise where the land on which the bailding 
stands is not part of the street and does not 
vest in the Board. The section ends as follows — 
7 and the portion of the land added to the 
street by sach setting back or removal shall 
become part ofthe street and shall vest in the 
Board.” Inthe present case that portion of 
the street over which the construction in dis- 
pute projected already vested in the Board and 
the sanction given tothe puiaintiff in 1894 did 
not divest the Board of its control over that 
portion of the street. Itis an admitted fact 
that the plaintiff's planks were continually re- 
moved in order to enable the drain to be 
cleared Coming to section 88 the first para. 
of that section relates. “It shall not be lawful 
without the written permission of the Board, 
to add to, or place against or in front of, any 
building any projection or structure overhang- 
ing, projecting into or encroaching on any 
street or into, on or over any drain, sewer or 
aqueduct therein.” The second paragraph 
states the Board may, by notice, require the 
owner or occupier of any building to remove 
or alter any such projection or structure.” 
The learned pleader for the plaintiff urges 
that the words “ any such projection or struc- 
ture’? mean any such projection or structure 


which had been unlawfully built without the’ 


written permission of the Board. We cannot 
agvee with this construction of the section. 
No donbt the first para. of the section states 
that it would be unlawful to make any such 
projection or structure without the written per- 
mission of the Board. But, in our opinion, the 
word “such” means any projection or struc- 
ture overhanging, projecting into, or encroach- 
ing on any street or into, on or over any drain, 
sewer or aqueduct therein. We do not think 
that 16 is restricted to any such projection or 
structure as has been unlawfully made without 
the written permission of the Board. This, 
it seems to us, is plain from the very proviso to 
clauso 2 which runs as follows `“ Provided that, 
inthe case ofany such projection or structure 
lawfully in existence at the commencement of 
this Act, the Board shall make reasonable 
-compensation for any damage caused by the 


removal or alteration.” The word “sach” 
mast clearly have the same meaning in the 
main body of the clause as it has in the proviso, 
and if it were restricted to such projection or 
structure as has been unlawfully made with- 
out the written permission of the Board the 
proviso would be meaningless. The ruling, 
Alopi Din v. The Municipal Board of Allahabad 
(1), does not help us in the case In that case the 
action of the Board was held to be ultra vires 
in that the land on which the erection stood 
did not constitute a street within the meaning 
of the Act. No such question arises in the 
present case. The street is admittedly a street 
within the meaning of the Act. The street 
and the drain both vest in the Municipal Board, 
and the structure in question is clearly one 
which is contemplated in section 88 of the 
Act. Act I of 1900 replaced Acts XV of 1873 
and XV of 1883 of the Governor-General-iu- 
Council. There was no similar provision 
contained in those Acts, such matters apparent- 
ly were made the subject of bye-laws publish- 
ed by the different Municipalities under the 
Act im question. It seems tous quite clear 
that under section 88 the Board has complete 
control over all streets and drains, sewers or 
aqueducts therein, and that it has power to 
give written permission to the owners and 
occupiers of houses abutting on streets to build 
such projection or structure as is contemplated 
in the section. It also has unlimited powers to 
order the removal of such projection or strac- 
ture, and it is only inthe case of such pro- 
jections or structures as were lawfully in 
existence at the commencement of the Act that 
the Board is bound to pay reasonable compen- 
sation for any damage caused by the removal 
or alteration. As wehave pointed out above 
the Civil Court has no power to discuss the 
advisability of the Board’s action or‘ to take 
into consideration the exercise by the Board of 
the discretion which is given to it by the law. 
The Act itself supplies a machinery whereby 
parties aggrieved may appeal to superior 
authority, and section 152 clearly sets forth 
that no such notice or order shall be liable to 
be called in question otherwise than by such 
appeal. The Civil Court, therefore, has no 
jurisdiction to go behind the order of the Board 
unless that order is clearly beyond its powers. 
In the present case, as pointed out above, the 
action of the Board in issuing the notice is 
clearly within the powers given to it by section 
(1) A. W. N. (1907) 2; 44.1.7 8, 
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88 ofthe Act. Woe do not think that the fact 
that the Board accorded its sanction in 1894 
to the making of this structure in dispute 
at all detracts from its powers to order its re- 
moval. It was lawfally in existence at the 
commencsament of the Act and the Board is, 
therefore, bound to make reasonable compen- 
sation for thedamage caused; and if the law 
allowed us we should grant plaintiff a decree 
for such- compensation in lien of the decree 
granted by the lower Court; but unfor- 
tunately section 151 of the Act does not allow 
ns. It is for the plaintif to demand his 
compensation from the Board and in case 
any dispute shall arise touching the amount 
thereof it must be settled as agreed between 
the parties, or, in default of agreement, in the 
manner provided by thé~ Land Acquisition 
Act of 1894 as far as it can be made applicable. 
In the present suit there has been no contest 
on the question of the Board’s liability to 
pay compensation under the proviso to cl. 2 
of section 88 of the Act. The plaintiff has 
not claimed any such compensation in this 
suit nor has the Board denied any liability 
to pay such compensation ; unless that denial 
may be inferred from the fact that in para. 
~ 15 of the written statement itis alleged that 
when the sanction granted in 1894 was with- 
drawn the plaintiff removed his planks. It 
is difficult, however, to make this inference be- 
cause the planks were always removable and 
were constantly being removed and replaced 
for the purposes of cleaning the drain. In 
our opinion the Manicipal Board has acted 
within its powers in removing the stractare. 
We, therefore, admit this appeal and set 
aside the decree of the lower appellate Court. 
The appellant will have his costs in all Courts, 


Appeal allowed. 





(8.c. 12 O. O. 197.) 
OUDH JUDICIAL COMMISS(ONER’S 
h COURT. 
Seconp Civi Appzat No. 265 or 1908. 
March 19, 1909. 
Present :—Mr. Evans, A. J. C. and 
Mr. Tudball, A. J. C. 
DEBL SAHAY SINGH AND orsprs— 
PLAINTIFFS —APPELLANTS 
versus 
SUMER SINGH—Derenpant— 


RESPONDENT. 
Landlord and tenant—Grove-holder using hin ight 
by abandoning the village— Right vesting in zemindar 
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—Hortyage by grore-helder, effect of-—Equity of +e 
demption —Landlord’s right to redeem, 

Where, according to the custom of a village, a 
tenant loses his right in the grove of trees by aban- 
doning tho village, his right reverts to the zemindar 
according to that custom. The fact that the tenant 
has mortgaged the trees and has placed the mort- 
gages in possession cannot alone prevent equity of 
redemption, left tothe tenant, from vesting m the 
zemindar, The latter is, in such a case, entitlod in 
the ordinary courso of law to redeem the mortgage. 

Ram Sahai v. Bansgopal. 1 O C. 42, overruled 


Appeal against the decree of the Subordi- 
nate Judge, Rae Bareli, dated 27th June, 1908, 
confirming the decree of the Munsif of that 
place, dated 23rd April, 1908. 

Mr. Ishwari Dayal, for the Appellant. 

Messrs. P. O. Bhattacharji and Samiullah 
Beg, for the Respondent. 

Judgment.—The facts of the case 
out of which this appeal has arisen are as 
follows :— 

The plaintiffs are the owners of an 8 annas 
share in the zemindari of mauza Hajipur. 
The defendant Sumer Singh is also the owner 
of a 4 annas share in the same village. The 
balance of 4 annas belongs to a co-sharer who 
is no party tothe suit. In the village there 
is a grove No. 289, area 5 bighas 12 bisicas 4 
biswansis which belonged to one Suraj 
Bakhsh Singh as a tenant. Out of this grove 
a plot, 1 bigha 8 biswas 1 biswanst in aren, was 
allotted on partition tothe shares owned by 
the plaintiffs. On the 10th of May, 1890, 
Suraj Bakhsh Singh mortgaged the entire 
grove without possession to the defendant 
and afterwards died. The plaintiffs claim 
that his sons and wife abandoned the villago 
in 1898 or thereabout and that the defendant 
in the capacity of a mortgagee took posses- 
sion of the whole grove and appropriates the 
whole income therefrom; that, according to 
the custom prevailing in the village since, the 
owners of the grove have abandoned the 
village. the grove has become the property of 
the zemindare by right of escheat; and that 
the defendant refuses to give possession to 
plaintiff. Hence the plaintiffs pray for (a) a 
decree for actnal and proprietary joint 
possession over the land and the trees, (0) 
in the alternative for possession by redemp- 
tion of the mortgage of the share belonging 
to the plaintiffs and (c) any other relief to 
which they may be entitled. 

The defendant pleaded that he had taken 
possession of the grove under the terms of the 
mortgage-deed, that he had made a further 
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advance of Rs. 34 to the sons of Suraj Bakhsh 
Singh on the basis of a deed dated 12th July, 
1891, that the sum of Rs. 215-2-0 was due to 
him as mortgagee, that the.plaintiffs were not 
entitled to possession as‘ proprietors as the 
-sons of Suraj Bakhsh Singh and their mother 
had not abandoned the village, and that even if 
the plaintiffs were entitled to redeem than 
he was entitled to recover Rs. 215-2-0 with 
future interest. 


The Court of first instance framed two 
issues ;— 


First Have the heirs of Suraj Bakhsh 


Singh abandoned the village of Hajipur so 


that the grove in suit has escheated to the 
zemindars ; 


Secondly. Jf so, can the plaintiffs get a half 
share of the grove (a) on payment of the 
mortgage money (and if sv of how much) or 
(b) without redeeming the mortgages, Exhibits 
Aland AQ. 

On the first issue the Court held that the 
sons andthe widow of Suraj Bakhsh Singh 


bad uot abandoned the village and settled in 


some other place and that, therefore, there had 
been no escheat and dismissed the suit with- 
out a finding on the second issue. 

On appeal to the lower appellate Court 
that Court, on the basis of the ruling in Ram 
Sahai v Bansgopal (1), held that the “right 
of escheat” did not exist and, therefore, the 
suit was bound to fail The plaintiff appeals; 
the ground of his appeal being. 

“ist, That the lower Court has erred in 
law in holding contrary tothe later ruling of 
this Court in Second Civil Appeal No. 340 of 
1906 decided on the 23rd of January, 1907, 
which holds contrary to the ruling. Ram Sahat 
v. Bansgopal (1). 

Secondly, That the lower Court has further 
erred in not deciding the other points raised- 
in the memo. of appeal and 

Thirdly, That the lower Court should have 
at least allowed redemption to the appellant. 

In -the case reported as Ram Sahai v. 
Bansgopal (1), the wagjtb-ul-aiz gave the tenant 
an absolute right of sale of the trees with 
power to cut down green trees. The tenant 
could also mortgage. Tf the tenant absconded 
from the village, the grove came into posses- 
sion of the semtndazs, but if the tenant re- 
turned then, if the zemtndar wished it, he 
could take back his grove. In that case it 

(1) 10 C. 42, s 
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was held that the escheat was intended to 
cover the case of bona cacantia in which 


property is left without any one to exercise 


any dominion over it. There being a valid 
subsisting mortgage and the mortgagee being 
in possession, it was held that the stipulation 
could not be extended so as to cover the 
equity of redemption and that, therefore, there 
had been no escheat. In the case now before 
us the custom, as set oùt in the wajib-ul-arz, 
also gives the tenant a power to transfer his 
trees and also to cut them down. But it goes 
on to say that if any such tenant leaves the 
village (gaon say nikal jaway) and settles 
down inanother village close by, that is to 
say, conterminous with (ham serhaddi) or 
adjoining the village, then there wasno escheat 
and he still remained the owner of his pro- 
perty ; but that if be went anywhere far away 
then he lost his right and also his possession 
of the trees and Jand. In our opinion the case 
of Ram Sahai v. Bansgopal (1), was wiougly 
decided. Where the tenant of a grove dies 
without heirs it cannot be denied for a moment 
that as the ownership of the land vests in the 
zemindar, the ownership of the trees would 
also vest in him on the death of the tenant. 
The fact that the tenant may have mortgaged 
the trece and placed the mortgagee in posses- 
sion cannot of itself alone prevent the equity 
of redemption left to the tenant, from vesting 
in some one as to the rightful owner thereof. 
It cannot vest in the mortgagee as such. 
The equity of redemption must escheat 
either to the landlord or to the Crown. It 
is clear in such a case that it does not vest 
in the latter and, therefore, must vest in the 
zemindar. The judgment in Ram Sahat v. Bans- 
gopal (1), quotes no authority for the opinion 
expressed therein. The idea of the equity 


-of redemption vesting in no body is one 


entirely repugnant to the law. On the death 
of the tenant ib must vest in his legal heir or 
revert to the lord of the manor or be vested 
in the Crown. Similarly where a tenant 
according to the custom of the village loses 
his right in the trees by abandoning the 
village, his-right, be it only an equity of 
redemption, according to that custom, reverts 
to the zemindars, and the latter is entitled in 
the ordinary course of law to redeem the 
mortgage. He then holds the equity of re- 
demption. In the present case there still 
remains the question of fact as to whether 
the zemindars of the village have acquired 
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this equity of redemption by reason of the 
tenant abandoning the village. The Court 
of first instance held that there had been no 
abandonment. This question of fact has not 
been decided by the lower Court and the 
appeal has not been decided on its merits, 
but was dismissed on the decision of a prelimi- 
nary point. 


We, therefore, accept this appeal, set aside 
the decree of the lower appellate Court and 
remand the case for decision on its merits. 
The plaintiff will have his costs in this appeal. 


Appeal allowed. Case remauded. 





(s.c. 12 O C. 201.) 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Seoonp Crvit Arrear No. 162 or 1908. 
March 19, 1909. 
Present -—Mr. Evans, A. J. C. and 
My. Justice Tudball, A. J. C. 
IQBAL HUSAIN—PLAINTIFF-—ÅPPELLANT 
versus 
SHEO CHARAN-—DEFENDANT- RESPONDENT. 

Transfer of Property Act (IV of 1882), < 91— 
Mortgage—Redemption—Landloid and tenant—-Mortgags 
by grore-holdei—Raght of zemindar to 1edeem—Equity 
of redempiion vests in landlord on tenant dying with- 
out heir. 

Where ‘tenant holding a grove ia alive and resi- 
dent in the village and in possession, the zemindir 
has not such an interest in the property as would en- 
title him to redeem a mortgage of the grove by the 
tenant. 

Where a tenant mortgages his grove and dies leav- 
ing no heir, then the equity of redemption must 
vest in the zemmdar, he bamg the proprietor of the 
land on which the trees stand; the bare fact that the 
mortgagee is in possession is no bar to the vesting of 
this equity of redemption in him. Raw Suhar v. Bans- 
gopai, 1 0. C. 42, overruled. Debi Sahay v Summer 
Singh, 1200 197; (1909) 8 Ind. Cas. 519, followed. 

Appeal against the decree of the Subordin- 
ate Judge, Rae Bareli, dated 11th April 1908, 
confirming the decree of the Munsif, Dalmau, 
dated 3rd February, 1908. 

Mr. Samiullah Beg, for the Appellant. 

Mr. Satish Chandra, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit brought by the zemindar of village 
Jalalpur Dhai for redemption of a grove 
(No. 538) of trees on payment of Rs, 34-5-0, 
the mortgage-money. The plaintiff's case is 
that the grove belonged to one Hanuman 
goldsmith who mortgaged it with possession 
to the defendant in lieu of a sum of 
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Rs. 3 4-5-0 by an unregistered document dated 
23th September, 1878. There has been n 
partition in the village under which this grove 
fell into the Patti assigned to the plaintiff. 
In para. 4 of his plaint the plaintif alleges 
that Hanuman died childless but left as his 
heir a man named Bachehu. Bachchu also 
has died and there is no living heir to the 
estate. Bachchu, he also alleges, had left 
the village; according to the custom 
obtaining in the village, as accorded inthe 
wajib-ul-arz prepared at the old settlement, 
the grove hag now escheated to the plaintiff 
who is, therefore, the owner thereof. He 
accordingly deposited the mortgage-money 
under section 83 of Act 1V of 1882, but the 
defendant refused to accept the same. Hence 
this suit for redemption of the grove. 

The defendant while admitting the mort- 
gage alleged that Bachchu bad died only 
two years ago; but that he had left sons 
and there are many other members of the 
family of Hanuman still alive including the 
defendant himself and that, therefore, it had 
not escheated to-the zemtndar by the custom 
alleged and that, therefore, the plaintiff is 
not entitled to any relief. 

The Court of first instance framed five 
issues and held as follows: 

First—That under the partition alleged 
the grove had fallen to the share of the 
plaintif in Mohal Rudrapal Singh ;— 

Secondly.—That Hanuman and Bachchu 
had left behind them heirs entitled to in- 
herit their property In this respect the Court 
held that the witness Sheoratan was the 
son of Bachchn; 

Uhtrdly—That the grove had not escheuted 
to the plaintiff in the presence of the heirs 
of Bachchnu and that even in the absence 
of heirs, under the ruling in Ram Sahat v. 
Bansgopal (1), the grove being in the posses- 
sion of a mortgagee the law of escheat did 
not apply. 

On the 4th and 6th issues which were in 
respect to points of law the Court recorded 
no finding; the plaintiff appealed. 

On appeal the lower Court took up only 
two ‘grounds of appeal and held thereon as 
follows :— 

First, that the plaintiff, as szemtndar of 
the share of which the grove formed a portion, 
had no such interest qua zemindar in the 
trees as would entitle him under section 91 of 

(1) 10. C. 42. 
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the Transfer of Property Act to redeem the 
mortgage. 

Secondly, that the grove being in the 
possession of a mortgagee thera could be no 
escheat of the equity of redemption in view of 
the ruling in Ram Sahai v. Bansgoral (1) 

On appeal to this Court two points are 
pressed :— 
© First, that if there ba no heir to the 
deceased grove-holder thon the grove escheats 
to the zemindar and he is entitled tə redeem. 
In this respect it is urged that the decision 
in Ram Sahai v. Bansgopal (1) is bad in law; 

Secondly, that even if there is no escheat 
still a cemindar as guch is entitled to redeem 
the mortgage ofa grove by a tenant as he 
has such an interest in the said grove as 
is contemplated by section 91 of the Trans- 
fer of Property Act. In the present case the 
custom in respect to a tenant’s grove as seb 
forth in the wajib-ul-arz gives to the tenant 
the right to take only the produce of the 
grove and fallen wood. He cannot without 
the sanction of the zemindar cut down a dry 
or a green tree; he can only mortgage or 
sell or dispose of the trees by gift with 
the permission of the semindar and in the case 
of mortgage the mortgagee is only entitled 
to the produce of the grove and the fallen 
wood but the custom allows him to sub- 
mortgage. The holder of the grove is not 
entitled to plant new trees or to cultivate 
the land. The wajtb-ul-arz then goes on to 
relate that if any grove-holder deserts the 
village or dies, his heir takes the grove. In 
default of heirs the grove reverts to the 
proprietors of the village as Nazul property. 
If the tenant, who has deserted the village, 
returns and vre-settles in the village then, 
with the permission of the zemindar, he may 
re-possess the grove. Tt is in view of the 
terms of this] wajib-ul-arz that the learned 
Pleader for the appellant argues that even 
while the tenant is alive and resident in the 
village and in possession, if the grove has 
been mortgaged, the zemindar has such an 
interest as wouldentitle him to redeem the 
mortgage. With this contention we cannot 
agree. He has quoted the instance of a 
reversioner seeking to redeem the property 
mortgaged by aHindu widow. But the interest 
of a zemindar is far more remote even than the 
interest of the reversioner; the latter at 
least has a hope of succession. He can 
prevent waste and protect the estate for 
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himself. His interests are deferred only fot 
the life-time of one or two persons and the 
estate must finally fall in and come back 
to the veversioners. But the case of the 
zemindar in the present suit is very 
different. The tenant’s family may andvery 
often does continue living for many genera- 
tions and the zemindar’s hope of succession 
isa very very remote one; in fact, in our 
opinion, too remote to bring him within the 
terms of section 91 of the Transfer of 
Property Act. : 

In respect to the first ground of appeal, 
however, in our opinion, his contention must 
prevail. We havein the case of Debi Sahat 
v. Sumer Singh (2), considered the same point. 
We have therein held that the ruling in 
Ram Sahai v. Bansgopal (1), is mot good law, 
thal where a tenant mortgages his grove and 
dies leaving no heir then the equity of re- 
demption must vest in the zemtndar, he 
being the proprietor of the land ou which 
the trees stand; and that the bare fact that 
the mortgagee is in possession is no bar 
to the vesting of this equity of redemption in 
him. The two cases-have been heard simul- 
taneously and it is unnecessary to repeat 
what we have already set forth in that 
judgment. In this view of the law the appeal 
must be admitted. 

We set aside the decree of the lower appel- 
late Court; and as the case was decided on 
preliminary points of law and the questions 
of fact were not touched, we remand the case 
for decision on the merits. The costs of this 
appeal will abide the result of the case. 

Case remanded. - 


(2) 12 O ©. 197; (1909) 3 Ind Cas. 519. 
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March 8, 1909. 
Present :—-Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
RAM CHAND—Derenpaxt—APPELLANT 
Versus 
JOHN BARTLETT—Puaintire— 
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Foreign judgment—Buit to enforce such judgmert— 
Jurisdiction of High Court of Justice in England over 
Firtish Indian Subjects who are residents of Indu 
British Indiun Sulyect ix a subject of England — 
Duty of debtor to serk out his creditor for pay. 
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ment—Puy nent Joi wak done m Enyland— Breach 
of contract—Sei vice of wit of summons in British 
territory——Princyples of “ effectivenras” and “ submis- 
sion” —Private International Lan—Judqment on 
ma ita—Ex parte judyment—Interest—Itight to recorer 
1nte1egt on the amount of English judgment, 

A British subject, domiciled in British India, 18 a 
subject of England m respect of the juris- 
diction of the High Court of Justice in England. 
Mounm v Raphael, 28 C. 641, followed. 

Kassim v. Ivuf, 29 C. 509, Hmanuwl vy. Symon, 
{1908) 1 K.B. 802,77 L J K. B. 180, 98 L.T 804; 24 
T L. 85, distinguished 

Accordmg to English Law, itis the duty of the 
debtor to seek out his creditor and pay bhim wher- 
ever he may be,in all cases, where no particular place 
is named for payment Robey v. The Snafel Alining 
(0,20 Q. B. D. 162; Bel $ Co v. Antwerp, 
London §* Brawl Line, (1891)1 Q B 108; Rein 
v. Stein, (1892) 1 Q. B. 958, roliod upon. 

Where a Solicitor did work in England for the 
defendant in connection with certain legal proceed- 
ings taken for the purpose of recovering debts duo 
to the defendant from a number of persons resident 
in England 

Held, that the payment to the golicitor was to 
be made m England, and that the non-payment by 
the defendant was a breach within the jarisdiotion 
of the contract which was to be performed in 
England. 

The High Court of Justice in England has juris- 
diction” over a British subject, who has made a 
contract, with the plaintiff in England, which was 
intended to be performed in England and a breach 
whereof has taken place there, when service of 
the writ of summons has been offected upon tho 

< defendant in British territory, notwithstanding the 
fact that he is a native resident of British India. 
Shibsby v. Westeruhols,L R 6 Q. B. 155; Rousillon v 
Rousillon, 14 Oh. Diy 351, Sardar Gurdayal v Raja 
of Furidhot, 112 P R. 1894 (P C ); 22 C. 222; 211 A.17; 
British South Africa v, Campania D-Morumbique, 
(1898), L R. 3 App. Cas. 602, 63 L. J Q B. 70, 69 L T. 
u04, relied upon. 

A judgment passed by the High Oourt of Eng- 
land on the facts of the case, against a defondant 
who has been duly served with a wrt of sammons 
but has farled to enter appearance or deliver a de- 
fonce, when the proceedings have been strictly in 
accordance with tho existing rules of procedure, 
which are not shown to be in any way contrary to 
the fundamental principles of justice and fair play, 
must be considered as a jyudgmont passed on tho 
merits. 


In a sut to recover tho amount due under an 
Enghsh judgment, which is wholly silent about in- 
terest, plamtiff cannot recover more than what ap- 
pears on the face of the judgment. Tho English 
statute as to judgments carrying interest does not 
apply to India, nor does a caso of this kind fall 
within the scope of Act XXXII of 1889. 

Moas:ziım v. Raphuel Robinson, 28 O. 641, followed. 

Farther appeal from the decree of W. 
Malan, Esquire, Additional Divisional Judge, 
Sialkot Division, dated the 14th October, 
1908. > 
Mr. Shadi Lal, for the Appellant. 
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uw 


Messrs. Grey aud Oharan Das, for the 
Respondent. 

Judgment. 

Shah Dis, J.—This appeal has amsen 
out of a suit brought by the respondent, who 
is a Solicitor practising in London, on an 
ev parte judgment obtained by him on tho 
20th March 1906 in the King’s Bench 
Division of the High Court of Justice in 
England against the appellant, a Sialkot 
banker, for £ 120-I4s.-ld, being equivalent 
to Rs 1,810-9-0, in respect of the balance of 
fees, interest and costs The plaintiff's alle- 
gations briefly were, that he had worked in 
England as defendant’s Solicitor from the 
18th September 1899 tothe 2156 July 1905 
in connection with certain legal proceedings 
taken for the purpose of recovering debts due 
to the defendant from a number of persons 
resident in England; that after settlement of 
accounts, a sum of £107-19s.-5d, was found 
due to him by the defendant, that on the 
defendant’s failing to pay the said amount, he 
(the plaintiff) sued the defendant for recovery 
of the same in the High Coart of Justice in 
England; that a writ of summons having 
been duly served on the defendant and the 
latter not appearing to defend the suit, an 
ex parts judgment was obtained by the 
plaintiff against him for £120-14s.-1d, 1n- 
cluding interest and costs. Adding Rs. 36 
as interest to the amount of the decree, the 
plaintiff brought the present suit for re- 
covery of Rs. 1,846-9-0 with interest at 6 
per cent. from the date of the institution of 
the suit to the date of realization. 

The pleas of the defendant in substance 
were: (1) that the High Court of England . 
had no jurisdiction to pass the judgment on 
which the plaintiff's suit was founded, inas- 
much as (a) the defendant was nota British 
subject; (b) hehad never resided in England : 
(c) no contract for the payment of fees and 
expenses in respect of which the plaintiff had 
sued in England had been made in that 
country or was to be performed there, nor did 
a breach in respect thereof take place in 
England ; (d) he had not submitted himself 
to the jurisdiction of the High Court; (2) 
that the judgment in question being ex parte 
and not on the merits was not final. and hence 
was not binding on the defendant; and (3) 
that the judgment was obtained by fraud 

Upon these pleadings, the Court of first 
instance framed only one issue, viz., “ whether 
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the plaintiff was entitled to sue on the 
strength of the judgment passed in his favour 
by the High Court of England,” and found 
that the plaintiff was not so entitled to sue, 
on the grounds that the High Court in 
question had no jurisdiction over the defen- 
dant and that the judgment sued upon was 
one passed ev parte and not upon the merits. 
The plaintiff's suit was, therefore, dismissed. 

On appeal, the learned Divisional Judge, 
after expressing an opinion that the High 
Court of England would have jurisdiction 
over tho defendant and the judgment 
obtained against him by the plaintiff would 
constitute a valid cause of action in this 
country if the defendant were a British sub- 
ject, remanded the case for fui ther enquiry on 
the following three issues, which, he consider- 
ed, arose out of the parties’ pleadings :— 

(1) Is the defendant not a subject of the 
British Crown ? 

(2) If he is not a subject of the British 
Crown, had the High Court of 
Justice in England competent juris- 
diction P 

(3) Was there no breach of contract in 
England ? 

In the return made to this order of remand 
the Court of first instance found on the issues 
above specified :— 

(1) that it was not shown that the defen- 
dant was not a subject of the British 
Crown; 

(2) that the first issue being found 
against the defendant, no finding 
was called for on the second ; 

(3) that there was a breach of the con- 
tract entered into between the par- 
ties in England. 

On the retum being submitted to the 
Divisional Judge, the latter in a well-con- 
sidered judgment held, mainly on the an- 
thority of Moaszim Hossein Khan v. Raphael 
Robinson (1), that the judgment sued was in 
all respects a valid foreign judgment which 
could be legally made the basis of action in 
this country, and that (differing in this res. 
pect from the Calcutta decision above cited} 
the plaintiff was entitled to recover tho 
amount decreed by the High Court of 
England with interest thereon upto the date 
of suit, vëz., Rs. 1,846.9-0, 

The plaintiff’s suit was decreed record- 
ingly. 

(1) 28 O. 641. 
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From that decree a further appeal has been 
preferred by the defendant to this Court, 
and the case has been argued by the learned 
counsel on bothsides with considerable forensic 
ability. For the appellant Mr. Shadi Lal 
has coutended. 

(1) that the plaintiff’s suit on the foreign 

judgment did not lie, because— 
(a) the High Conit of England, 
f which passed the judgment in 
question, had no jurisdiction 
over the defendant, and 
(b) the said judgment was not 
passed on the merits ; 

(2) that the plaintif was not entitled to 
claim interest on the amount 
decreed in England. 

Certain other points not covered by the 
above contentions are raised in the written 
grounds of appeal, but they were abandoned 
in argument and, therefore, need not be con- 
sidered in this judgment. 

1 shall now proceed to deal with the above 
contentions ser‘alim. 

In connection with the first contention, Mr. 
Shadi Lal has conceded that the principle of 
Private International Law which governs the 
exercise of jurisdiction by a foreign Court 
over a defendant in an action in personam is 
correctly stated by Dicey in his “ Conflict of 
Laws” (2nd Edition), p. 331, in the follow- 
ing terms :— 

“Rule 83.—In an action in personam in 
respect of any cause of action the Courts of a 
foreign country have jurisdiction in the 
following cases .— 

< t 4 & $ * 

“ Case 2.—Whiere the defendant is, at the 
time of the judgment in the action, a subject 
of the sovereign of that country.” 

* = * * 
The learned counsel has, however, argued 
with reference to the definition of the word 

“country ” as given at D xxxiii and p.70 
of Dicey’s Digest (viz., © a country means the 
whole of a territory subject under one sove- 
reign to one system of law”) that for the 
purpose of applying the above rule to the 
present case, England must be treated as 
one “country” and British India another, 
and that no regard must be paid tothe fact 
that both these countries, oach of which has a 
distinct and separate system of law governing 
the persons residing therein, are for political 
purposes subject to the authority and control 
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of one common sovereign. Construing the 
rule cited in this restricted sense, it has been 
urged that though the defendant isa British 
subject, yet, as he is resident and domiciled 
in British India and governed by the Indian 
legal system, he is not a subject.ofthe sovereign 
of England, taking the latter country to mean 
the “law district” of England, and not in 
the extended political sense of a “realm” or 

‘ state ” withreferonce to the English s89- 
vereign and his authority over the British 
dominions and over his subjects resident 
therein. This contention, so far as regards 
the stricted operation of the rule of Private 
International Law as formulated by Dicey in 
his Digest, has, donbtless, much force, but, as 
Mr. Grey has pointed out, it must be remem- 
bered that the learned author is treating in 
this part of his book of non-English judgments 
t.e., judgments of Courts other than the High 
Court of England, and is laying down rules in 
accordance with which recognition will be 
accorded in England to such judgments when 
they are used as causes of action in actions 
in personam brought in that country. So far 
as the jurisdiction of the High Court of 
England under similar cireuamstances is con- 
cerned, we find that Dicey states the law 
applicable in the following terms at pages 
222, 233 of his Digest :— 

“When the defendant in an action in 
personam is, atthe time of the service of the 
writ, not in England, the Court( e., the High 
Court) has, subject to the exceptions herein- 
after mentioned, no jurisdiction to entertain 
the action. 
- * * 2 = Bs # 

“ Bxception 5.—The Court has jurisdiction, 
whenever the action is founded on any breach 
or alleged breach, in England of any contract, 
wherever made, which, according to the 
terms theréof, ought to be performed in 
England, unless the defendant is domiciled or 
ordinarily resident in Scotland or Ireland.” 

The above exception is founded upon Order 
XI, rule 1 (e), (Rules of the Supreme Court, 

1883), which Order has a statutory forca “ as 
a complete Code governing service out of the 
jurisdiction ” [per Fry, L. J., in Whaley v 
Busfield (2)] and gives the High Court 
of England jurisdiction over subjects of 
the British Orown wherever they may reside. 
At page 55 of his Digest, Dicey explains. 
fyom the point of view of Private International 

(2) (1886) L. R, 32 Ch. Div. 128 p 1381. 
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Law, the trne basis of the rule in question, 
which, he says, embodies an extension of the 
" principal of submission,” seb out by him at 
page 44, —n principle, the validity of which 
has not been and cannot well be disputed 
by Mr. Shadi Lal. But it seems to me that 
the above rule can also be defended as being 
perfectly in accordance with another principle 
of Private International Law, viz., the “ prin- 
ciple of effectiveness,” discussed by Dicey at 
pages 40—42 of the Digest, when we take 
into consideration rule 6 of Order XI, which 
runs as follows :— 

“ When the defendant is neither a British 
subject nor in British dominions, notice of the 
wrib, and not the writ itself, is to be served 
upon him.” 

The fact of the defendant being a British 
subject orof his residing in British dominions, 
is thus a matter of special significance 
and a pointed reference to it in rale 6 of 
the order unmistakably shows that a writ 
of summons is intended to be served 
on a British subject ontside England, not 
merely by way of giving him notice of the inati- 
tution of an action against him in England, 
but as an effective exercise of jurisdiction 
over him, so far as the circumstances of the 
case permit, making it obligatory upon him 
to appear and defend the action. The 
“principle of effectiveness ” is thus explained 
by Dicey (page 41) - 

“An effective judgment means a decrece 
which the sovereign, under whose authority 
it is delivered, has in fact the power to en- 
force against the person bound by it, and 
which, therefore, his Courts can, if he chooses 
to give them the necessary means, enforce 
against such person; to look at the same 
thing from the other side, an ‘ effective judg- 
ment’ is n decree which gives to the person 
who obtains rights under it an actual and not 
merely a nominal right, that is, a right which. 
if aided by the sovereign whose Court has 
delivered the judgment, he can enforce.” 

This “lest of effectiveness, ` as Dicey points 
out ab page +2, is only an application further 
of that general recognition of rights duly 
acquired under the law of any civilized 
country, which is the iruo basis of all the 
rules of Private International Law. Con- 
sidered from this point of view. can it be said. 
as urged by Mr. Shadi Lal, that the defen- 
dant in this case, though a British subject, 
was yet not a subject of England, and that 


` British India? I think not; 
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under Order XI, rule 1 (e), and rule 6, the 
High Court of England had no jurisdiction 
over bim at all, even when the writ of 
sammons was duly served upon him in 
and there is 
ample authority in support of this view. In 
support of his contention to the contrary, Mr. 
Shadi Lal has gone the length of arguing 
that Order XI is wholly altro vires, and 
that it must be treated as such by this 
Court. Upon this point. however, he admits 
that the weighty opinion of Mr. Dicey is 
against him, and so is the opinion of Mr. 
Westlake in his Private International Law— 
4th Edition, 1905 (Chapter X. pages 237 
—242), and that of Mr. Foote (see Private 
International Jurisprudence, 8rd Edition, 
pages 345—349). 
observations of Cotton, L. J., in Whaley v. 
Busfield (2), are significant : “ Service 
ont of the jurisdiction is an jnter- 
ference with the ordinary course of the law, 
for generally Courts exercise jurisdiction only 
over persons who are within the territorial 
limits of their jurisdiction. Ifan Act of 
Parliament gives them jurisdiction over 
British subjects wherever they may be, such 
jurisdiction is valid. but apart from statute 
a Court has no power to exercise jurisdiction 
over any one beyond its limits.” 

Mr. Shadi Lal has relied on the decision of 
the House of Lords in the British South 
Africa Co. v. The Campanhta de Mocambiyne 
(3), to show that the rules of procedure 
made under the Judicature Acts do not 
confer on the English Courts a juris- 
diction which they did not already possess. 
and proceeding upon that basis he has argued 
that as Order XI. rule, 1 (e), for the first 
time conferred on the English Courts juris- 
diction over British subjects not resident 
within the jurisdiction, the raid Order is 
ultra vires. But the decision cited does not 
atall support the argument sought to be 
based uponit. Al that was actually held in 
that case was that rule 1 of Order XXXVI, 
framed under the Judicature Acts to the effect 
that “there shall be no local venue for the 
trial of any action except where otherwise 
provided by Statute,” did not confer on tho 
English Courts any new jurisdiction which 
they did not possess before; in other words, 
that by renson of the abolition of local venues 


(3) (1893) L. R. 3 App. Cas. 602 ; 63 L.J. Q B.70; 
69 L. T. 604. 
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the Supreme Court of Judicature had not 
acquired jurisdiction to entertain an action 
to recover damages for a trespass to land 
situate abroad, which jurisdiction admittedly 
did not exist before the Order in question 
came into force. It was conceded for the 
plaintiffs in that case that prior to the Judi- 
cature Acts the jurisdiction claimed could 
not have been exercised in England, but it 
was argued that the only 1mpediment-to its 
exercise was the technical one that the venue 
in such a case must be local, and that the 
rules made under the Judicature Acts, which 
had abolished local venues, had removed that 
impediment, andthe Court could, therefore, 
entertain and adjudicate upon claims relating 
to trespass toland situate abroad. Lord 
Herschell, L. C., after an elaborate discussion 
of the circumstances that gave rise to a 
technical distinction between local and transi- 
tory actions in England and of the develop- 
ment of the law which determined the venue 
or placa cf trial of issues of fuct, showed 
that the argument for the plaintiffs was based 
upona misconception of the legal effect of 
Order XXXVI, rule 1, and that the statutory 
abolition of the local venues did not at all 
amount to a removal of the supposed barrier 
to the exercise of a jurisdiction on the 
part of the English Courts in respect of 
claims regarding land not situate in 
England. It was pointed out that the rules 
relating to venue didno more than regalate the 
manner in which pre-existing rights were to 
be enforced, but that in respect of trospaas to 
land situate abroad there was no right of action 
either at Common Law or in Equity which the 
English Courts could ever recognise or enforce. 

The rule of the English Common Law on 
this subject is in conformity with the rules of 
Private International Law that regulate the 
jurisdiction of a Court over immovables 
situate abroad, and which are founded, as 
Dicey shows at pages 201—202 of his Digest, 
on the principle of “ effectiveness” to which 
I have referred above. 

The contention that Order XI, rule 1 is 
ultra vires pre-supposes that it confers on the 
Supreme Court of Judicature a new kind of 
jurisdiction overa defendant which it did not 
possess before, and this necessarily involves 
a denial of the operation of the “principles of 
effectiveness and submission,” which as pomt- 
ed out by Dicey, lie at the root of the extra- 
territorial or international competence of a 
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Court, within the sphere of the obligations 
(using the term in its widest acceptation) for 
the enforcement of which a writ of summons 
has to be issued by the English Court for 
service out of the jurisdiction Not only is 
there no authority for this position, but there 
is ample material both in text-books of un- 
doubted weight (as I have shown above) and 
in the decisions of English Courts in support 
-of the contrary view, so far at least as the 
exercise of jurisdiction over British subjects 
is concerned. 

In Chapter IK of his treatise on Private 
International Law, which contains an interest- 
ing historical sketch of the genesis and 
growth of the doctrines which have prevailed 

-in Europe about jurisdiction as connected 
with the choice of a law with regard to 
obligations, Westlake, after speaking of the 
operation of the forum contractus in the 
Roman Law and in some of the legal systema 
derived therefrom, says: 

“Passing now to our own side of the chan- 
nel, we find ourselvesin the midst of quite a 
different state of things. At the commence- 
ment of legal memory the Superior Courts 
already possessed an original jurisdiction co- 
extensive with the realm: there were no such 
local jurisdictions within England as could 
require any rules by which to distinguish on 
the ground of domicile, place of contract, or 
otherwise, the cases which fell under one of 
them from those which belonged to another 
There was, indeed, room for such consider- 
ations in determining what causes the one 
national or royal jurisdiction would entertain, 
as contrasted with those which it would hold 
to belong only to foreign Courts, but certain 
very peculiar doctrines prevented their being 
much attended to. At Common Law, it was 
necessary that the writ by which the action 
was commenced should be served on the 
defendant personally and within the realm; 
hence, if the defendant was not of the realm, 
there were no means of obtaining a judgment 
against him on the ground of his domicile or 
allegiance being English. On the other hand 
if the writ was personally served within the 
realm, a judgment could be obtained against 
the defendant eventhough his domicle and 


permanent allegiance were foreign b 
ba kai * x + ( pp. Q26, 
229), Not every action, however, for which 


the writ could be served. within the realm, 
could be tried in England, At Common Law 
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there were rules of venue, thatis of the 
locality from which a jury ought to be sum- 
moned to try a question of fact, and these 
rules, though perhaps devised for no other 
purpose than to portion out the business as 
to which the competence of the Superior 
Courts was undisputed, re-acted on that 
competence by limiting it to actions for 
which a venue could be assigned. The 
classification of personal actions was into 
local and transitory. The former were 
those, such as trespasses to land, of which the 
causes could not have occurred elsewhere 
than where they did occur. The venue for 
actions of this class was the county 2 

» * * * * tin which 
the cause occurred hence for local 
actions it was necessary, besides personal 
service on the defendant within the realm, 
that the cause should have occurred in 
England, Transitory actions were those of 
which it was said that the cause might have 
occurred anywhere, a8 a personal injury or a 
breach of promise, and for these the venue 
was said to be arbitrary. that is, the plaintiff 
might lay the venue in any country he 
pleased. Their real place of occurrence, 
therefore, might have been abroad, quite as 
wellasin a different county from that in 
which the venue was laid, and if the writ 
was personally served in England, there was 
no further condition to satisfy.” (p. 230) 
ri + 3 $ t * * The com- 
peience both of the Courts of Chancery and 
of the Courts of Common Law, with regard 
to matters and defendants in some way 
connected with the realm, was extended by 
Statute, or by orders made nnder statutory 
authority, ot various times from the reign of 
George II downwards.” (p. 231). 

On the same subject Foote has the follow- 
iog passages in his Private International 
Jurisprudence (pages 342—344) : The juris- 
diction which entitled the tribunals of any 
State to pronounce judgment in personam 
arises from its sovereign territorial power 

* 8 # * * The subjects of 
a State, bound to it by the tie of allegiance, 
are in a special and theoretical sense under 
the control of their lawful sovereign where- 
ever they go. This is illustrated in English 
Law by the practice of serving a writ upon 
a British subject out of the jurisdiction, 


. but notice of the writ only upon a foreigner.” 


(p. 842). * + * wW t kid 
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“The element of the English Common 
Law, which, as a matter of fact, prevented 
these questions from ever arising in its ad- 
ministration, was the technical rale of venue, 
which divided all actions into two exhaustive 
classes local and transitory. Local actions 
were those connected in any way with the 
goil, which it was always necessary to bring 
in the county where the canse of action arose 
and the distinction arose in the following 
way (p. 343). * 4 * * * 

4 * The consequence was that any 
contract, not directly connected with the soil, 
could be sued on in an English Court without 
vegard to the place where it arose or was to 
be performed, if the defendant could be only 
rendered amenable to the Court's process, 
and service could be effected npon him 
according to its regulations (p. 344). 

“The former practice of the Common Law. 


and Chancery Courts differed in several 
essential points. At Common Law per- 
sonal service within the realm was 


necessary until 1852. The Common Law 
Procedure Act of that year permitted 
service abroad * * * * in actions 
against both British subjects (section 18) 
and foreigners (section 19), when there 
was a cause of action which arose 
within the jurisdiction, or in respect 
of the breach of a contract made within the 
jurisdiction * * * > 2 # (p. 344). 
“The subject, however, is now regulated 
by Order XI, rules 1—7, of the Rules made 
under the Judicature Acts. 1873, 1875, which 
is intended by the Legislature to be exhaus- 
tive, and to supersede the former practice. 
Ka a è + * (p, 345). 
* 4 8 * 
“Mhe rule is, therefore, one dealing with 
jurisdiction, not with procedure” (p. 346).. 
It will be seen from the above passages 
that originally the English Courts could, 
and did, exercise. jurisdiction over British 
subjects resident abroad, but that owing to 
the technical rules of venue, which led to the 
distinction between local and transitory actions, 
such jurisdiction could not be exercised at 
Common Law in consequence of the necessity, 
before the passing of the Procedure Act of 
1852, for effecting personal service on the 
defendant within the territorial limits of the 
English Courts. This impediment was 
removed by the Act aforesaid (section 18), 
and finally the whole subject of exercising 


* * 
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jurisdiction over a defendant resident abroad 
was placed on a clear statutory footing 
by the rules framed under the Order referred 
to above. 

That this is the correct view of the question 
is placed beyond doubt by a recent English 
authority—Duder v. Amsterdamsch ‘Trustees 
Kantoor (4), which lays down that to allow 
rervice of the writ out of the jurisdiction in & 
cage within the terms of Order XI, rule 1 lg), 
is not to extend the jurisdiction, but to enable 
the old jurisdiction to be exercised in cases 
where formerly this jurisdiction could not 
have been exercised by reason of defective 
rules of procedure. Byrne, J., after referring 
to the case ‘of British South Africa v. Oampan- 
hia DeMocambigque (3) (on which, as noticed 
above, reliance has been placed in the 
present case by the appellant’s counsel) 
observes at page 142 of the report : 

“But it is argued that there is no precedent 
or authority for the exercise of the jurisdiction 
tn personam, unless against persons actually 
within this country, and that to allow service 
of the notice of writ upon a foreigner resident 
abroad and then to actin personam against 
him, would in effect be to enlarge or extend 
the jurisdiction of the Court in a manner not 
authorised by principle or anthority. 

“Tt has been several times laid down that 
the xules under the Judicature Acts are 
rules of procedure only, not intended to 
effect, and not affecting, the rights of parties 

* * ¥ * * * 

“In the present casa, the service is autho- 
rised by the terms of the rale I have re- 
ferred to, and I consider that to allow service 
in accordance with that rule is not to extend 
jurisdiction, but te enable the old jurisdiction 
to be exercised in a case, where at one time it 
could not have been exercised by reason of 
defective rules of procedure.” 

On this part of the case, Mr. Shadi Lal has 
placed reliance upon the following observa- 
tions of Dicey at page 54 of his Digest :— 

“Tt is sometimes asserted that the High 
Court recognises the jurisdiction of the forum 
obligationis. * * * * 

For this assertion, however, if made in its 
full breadth, no decisive authority can be 
cited. Neither at Common Law nor in 
Equity did the mere fact of a tort having 
been committed, or ofa contract having been 

(4) (1902) L. R. 2 Ch Diy. 182, 71 L. J. Ch. 618; 
87 L. T. 82; 60 W. B. 661, 
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made or broken, in England, give the Courts 
jurisdiction over a defendant not present in 
England * * * š +” 

This passage, however, in no way helps 
the appellant in this case, nor does it in the 
least detract from the weightof the mathon: 
ities 1 hdve discussed above. 

It is doubtless true that the mere fact 
(the words are italicised by Dicey himself) 
of a contract having been made or broken 
in England did not, according to English 
Law, give the English Courts jurisdiction 
over a defendant not present in England, nor 
has that been contended for in this case. But 
the matter obviously assumes a different 
aspect where the defendant, who has made 
and broken a contract in England, happens 
at the same time to be a British subject, 
for then the “principles of effectiveness and 
submission” laid down by Dicey, to which 
reference has been made above, come into 
play, so far as the extra-territorial com- 
petence of English Courts to deal with 
the cause of action is concerned, and the 

“ principle of allegiance’? renders it obliga- 
tory upon the defendant to submit himself, 
efter he has been properly served with notice 
of action in accordance with the English 
rules of procedure, to the jurisdiction of the 
said Courts. 

The following leading English decisions are 
sufficient, in my opinion, tə establish the pro- 
position that in respect of an action in per- 
sonam the High Court of England would 
have jurisdiction where the defendant, at 
the time of the judgment in the action, was a 
British subject. In Shibsby v. Westenholz (5), 
Lord Blackburn says :— 

“ We admit with perfect candour that in 
the supposed case of a judgment, obtained in 
this country against a foreigner under the 
provisions of the Common Law Procedure Act, 
being sued on in a Court of the United States, 
the question for the Courts of the United 
States would be, can the island of Great 
Britain pass a law to bind the whole world ? 
We think, in each case, the answer should be, 
No, but every country can pass laws to bind 


a great many persons; and, therefore, the ` 


further question has to be determined, whe- 


ther the defendant in the particular suit was. 


such a person as to be bound by the judg- 
ment which it is sought to enforce. 
“ Now on this we think some things are 
(5) L. R. 6 Q. B. 166, 
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quite clear on principle. If the defendants 
had been at the time ofthe judgment subjects 
of the country whose judgment is songht to 
be enforced against them, we think that its 
laws would have bound them.” 

In a latter case, Rousillon v. Rousillon (6), 
Fry. L. J., after expressing his concurrence 
in the general principles governing the oxer- 
cise of jurisdiction by a foreign Court, as laid 
down in Shibsby vw. Westenholz (5), says at 
page 371; ; 

What are the circumstances which have 
been held to impose upon the defendant the 
duty of obeying the deoision of a foreign 
Court ? Having regard to that case [Shibsby 
v. Westenholz (5)] and to Oopen v. Adamson, 
they may, L think, be stated thus :—The 
Courts of this country consider the defendant 
bound when he is a subject of the foreign 
country in which the judgment has been 
obtained * * *,” 

In the recent case of Sardar Gurdayal Singh 
v. Raja of Faridkot (7) Lord Selborne says : 

“All jurisdiction is properly territorial, 
and extra-territorium jus dicenti impune non 
paretur, Territorial jurisdiction attaches 
(with special exceptions) upon all persons 
either permanently or temporarily resident 
within the territory, while they are within it, 
but it does not follow them after they have 
withdrawn from it and when they are living 
in another independent country. 

+ * * As between TOT pro- 
vinces under one sovereignty (e.g., under the 
Roman Empire) the legislation of the sovereign 
may distribute and regulate jurisdiction, but 
no territorial legislation can give jurisdiction 
which any foreign Court ought to recognise, 
against foreigners, who owe no allegiance or 
obedience to the power which so legislates.’”’ 

In the present case noless than four 
circumstances co-exist, which, in accordance 
with the principles laid down in the authori- 
ties cited above, in my opinion, confer juris- 
diction on the High Court of Justice in 
England over the defendant, nnmely,— 

(1) The defendant isa British subject; 

(2) He made a contract with the plain. 

tiff in England which was intended 
to be, and has actually been, per- 
formed in that country; 

(8) The breach of the contract has taken 

place in England ; 

(6) 14 Oh. Div. 881. 

(7) 112 P. R. 1894 (P. 0,); 22 0. 222, 21 I. A. 171, 


530 


BAM OHAND ©. JOHN BARTLETT. 


(4) Service of the writ of summons has 
been effected upon him in British 
territory, in accordance with the 
rules of procedure laid down for 
observance by the High Court in 
such cases, so that the defendant 
has had ample notice of the 
action brought against him and 
sufficient opportunity to appear in 
the High Court and defend the snit. 

Mr. Shadi Lal has relied also on the 
very recent decision of the King’s Bench 
(Court of Appeal) in Emanuel v, Symon 
(8) to show that the defendant, though 


a. British subject, cannot, for the pur- 
pose of applying to this case the 
principles enunciated in the authorities 


cited above. be said to be the subject of 


the sovereign of England where the 
judgment was obtained against him, as 
(according to the learned counsel) the 


sovereignty of His Majesty King Edward 
VII must, in this connection, be taken in the 
limited sense of being, together with both 
the Houses of Parliament, the supreme 
legislative authority only in what Dicey 
calls the “Law District of England.” This 
argument, however, derives no support 
from the case cited, which simply decides 
that neither the fact of possessing pro- 
perty situate in a foreign country nor the 
fact of entering into a contract of part- 
nership in that country to deal with that 
property, is sufficient to give the Courts 
of the foreign country jurisdiction in an 
action in personam over a British subject, 
not resident in the foreign country at the 
date of the action, who has neither appeared 
to the process nor expressly agreed to 


submit to the jurisdiction of the foreign’ 


Court.” In that case, the defendant, who, 
at the time of the snit brought against 
him in the Supreme Court of Western 
Australia, was neither resident nor domi- 
ciled in that Colony, but was domiciled in 
England, was sued by certain plaintiffs 
claiming a decree for dissolution of a 
partnership entered into between the parties 
while residing in Western Australia, for 
the purpose of working 8 gold mine situ- 
ate there, and for sale of the mine and 
the taking of the partnership accounts. 
The writ issued by the Australian Court 

(8) (1908) 1K. B. 302 ; 77 L.J.K B. 180; 98 
Ta T. 804; 24 T, L. R. 85, 
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was served on the defendant in England, 
but he entered no appearance and did not 
defend the action. The suit was decreed 
by the Australian Court, and subsequently 
on the basis of that decree a suit was 
brought by the plaintiffs in England 
against the defendant. The Court of Appeal 
held that the Australian Court had, under 
the circumstances, no jurisdiction to pass a 
decree against the defendant. Lord Alver- 
stone, L.C.J., after referring to and discussing 
the authorities I have already cited, says 
at p. 309: 

“I think the conclusion from these author- 
ities ig that to make a person who is 
not a subject of, nor domiciled nor resident 
in, a foreign country amenable to the 
jurisdiction of that country, there must 
be something more than a mere contract 
made, or the mere possession of a property in 
the foreign country.” 

From this passage it is clear that the 
learned Chief Justice did not consider the 
defendant in that case a subject of the 
Colony of Western Australia, and, therefore, 
held that, apart from other circumstances, . 
the Supreme Court of that Colony had no 
jurisdiction over him. .But from this it 
does not follow that if, for instance, an 
action were brought in England against a 
British subject resident in Westen Aust- 
Talis in respect of a contract which was to 
be performed in England and which had 
been broken there, and a judgment obtained 
from the English Comts, the Supreme 
Comt of Western Australia would be 
justified in holding that the former Court 
had no jurisdiction “over the defendant. 
And even if the Australian Court were 
justified in so holding, does it follow that 
the same rule of law applies to the case of 
the present defendant, who being a British 
subject domiciled in British India, is cer- 
tainly in every sense of the term a subject 
of England ? British India does not occupy 
a position similar to that of aself-govern- 
ing British Colony, and I do not think it 
can he argued that if an Australian, resident 
and domiciled in Australia, is not for pur- - 
poses of the rule of law applicable a subject 
of England, anative of British India also 
enjoysa similar privilege of exemption from 
such allegiance. The two cases are not 
parallel, and cannot, therefore, be treated, in 
connection with the subject under considera- 
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tion, as being on the same footing. The in his favour, urging that it must be follow- 
jurisdictional 


authority which 
Courts can, it seems to me, exercise over 
British subjects resident abroad on tho 
ground of their being such subjects, cannot 
also be exercised over them by the Courts 
of the British Colonies or of Dependencies 
included in the British Empire, on the ground 
of their being subjects of the sovereign of 
England who rules over the whole Empire, and 
whose commands are supposed to be enforced 
by the said Courts. 

On this point the observations of the learn- 
ed Chief Justice of the Calcutta High Court 
in Moazzim Hossein Khan v. Raphael Robinson 
(1), a decision which is on all-fours with 
the present case, are of special importance. 
Referring to the contention ofthe counsel 
for the defendants in that case in 
connection with the scope of Order XI, rule 
1, the learned Chief Justice says :— 

“The appellants say that the object of 
service under that Order is not to give 
jurisdiction over the party served, but 
only to give him a notice of a proceeding 
affecting his rights, so as to give him an 
opportunity of coming in to defend them. 
This, no doubt, is so in the case of a 
foreigner, but is it so in the case of a sub- 

- ject of the British Crown resident outside 
territorial jurisdiction of England, but in a 
Dependency of the British Crown? Though, 
no doubt, British India has its own Legis- 
lative Councils, the subjects of -the British 
Crown there are subject to the Supreme Le- 
gislativ authority of the Imperial Parliament, 
and Order XI rule I (e), would appear to be 
general in its sphere of operation, excepting 
only Scotland and Ireland.” 

“In my opinion, the Order in question 
constitutes a Legislative Act of the sovereign 
power regulating the jurisdiction in the case 
of a British subject, resident in British 
India and outside the ordinary tervitorial 
jurisdiction of the English Courts, and gives 
the, English Courts jurisdiction over such 
British subjects, assuming that the particular 
case falls within the Order.” 

With these observations I am in entire 
agreement, and I think that they fully apply 
to and govern the present case. 

Mr. -Shadi Lal has, in the last resort, ap- 
pealed to the decision in Kassim Mamoojee v. 
Isuf Mahomed Sulliman (9), as an authority 

(9) 29 0. 509. 


English 


ed in preference to Moazzim Hossein Khan 
v. Raphael Robinson (1), which (he has con- 
tended) is an erroneous decision. But Maclean, 
©. J., who delivered the principal judgment 
in both the cases just cited, has pointed out 
at page 516 of the report in the later case 
the grounds of distinction between the two, 
which also effectually meet Mr. Shadi Lal’s 
argument founded on the restricted significa- 
tion, for purposes of, Private International 
Law, of the words ‘ “country” and “subject.” 

“It is contended, however, for the plaintiff,” 
says the learned Chief Justice “ ‘that without 
contesting the principles laid down in the 
cases I have referred to, and conceding that 
the judgments here are foreign judgments 
of a foreign Court, the defendant is nota 
foreigner within the meaning of the rule 
laid down in these cases, inasmuch as he 
is a native of British India, a subject of 
the sovereign both of the Colony of Mauritius 
and of British India, and that the rule only 
applies to the case of foreigners, who owe 
neither obedience nor allegiance to the Power, 
the Courts of which have passed the jndg- 
ment sued upon. There is, however, in this 
case nothing to showthat any legislation exists 
of the sovereign power giving the Courts of 
Mauritius jurisdiction over a British subject, 
wherever he may be, and placing him under 
the jurisdiction of the Courts of Mauri- 
tius or at least making it compulsory for 
him to come and to submit to that jurisdic- 
tion * * * #* JI think the defendant here 
was a foreigner within the meaning of 
that term as used in the case I have men- 
tioned, otherwise the result would be that, 
upon a judgment obtained in a Court of 
any Colony of the British Crown against 
an absent person who was not a native of, 
or either permanently or temporarily resi- 
dent or domiciled within, that Colony at 
the time of the suit or of the judgment 
passed against him tn absentem, he might be 
successfully sued upon that judgment in any 
other Court within the British dominions. 
This view appears inconsistent with the de- 
cision in the case of Turnbull v. Walker (10). 
When Mr. Dicey in his work on “ Conflict of 
Laws,” speaks of “foreign,” he means “ not 
English.” 


This passage is sufficient to show that 
(10) (1892) 67 L. T. R. 767. 
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the case with which the learned Chief Justice 
was then dealing was wholly different from 
Moagaim Hussain Khan’s case (1), which lays 
down a principle quite in consonance with 
English authorities on‘ the subject and fully 
applicable to the facts of the present case. 

In connection with the question of juris- 
diction, the appellant’s counsel has further 
urged that the High Court in England had 
no power under Order XI, Rule 1 (e), to 
grant leave for service of the writ of gum- 
mons on the appellant in India, inasmuch as 
there was no breach in England of any 
contract which the appellant was bound to 
perform in thal country. In support of this 
contention reliance has been placed upon 
Dicey's “Conflict of Laws,” pages 234, 239 
(illustration No. 15), and 240 (illustration 
No. 19). None of the cages cited by Dicey, 
however, applies to the facts of the present 
case. In Hamilton v. Barr (11), the decision 
rests on the ground that the wrongful 
dismissal of the plaintiff, in breach of con- 
tract, took place in the country where the 
letter of dismissal was posted, namely in 
France. In Holland v. Bennett (12) also the 
breach of contract, if any, took place at 
Naples, where the letter of dismissal was 
posted, and not in England. Both these 
decisions are, therefore, clearly distinguish- 
able from this case in which there is no 
proof at all that the appellant posted in 
this country any letter to the respondent 
refusing to pay the amount due to the latter 
in respect of fees for work done and for 
money expended on behalf of the- appellant 
in England. It can hardly be disputed that 
the money thus due tothe respondent was 
payable to him in England, for, according 
to English law, itis the duty of the debtor 
to seek out his creditor and pay him wherever 
he may be, in all cases, where no particular 
place is named for payment. The leading 
authority onthe point is Robey v. The Snaffel 
Mining Co. (13), the head-note in which runs 
as, follows :— 

In an application for service out of 
jurisdiction it appeared that the action 
was brought by the plaintiffs, engine-makers 
in England, for the price of machinery 
erected by them onthe Isle of Man for the 


defendants,a Company carrying on business 
(11) 18 L. R. Ir. O. A. 297. 
(12) (1902) 1 K. B 867; 71 L. J. K.B.490; 86 L. 
T. 485 ; 50 W. R. 401. 
(18) 20 Q B. D. 152, 
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in the Island. 

“There was no agreement as to the place of 
payment :-— 

“ Held, that it must be taken to be part of 
the contract that the plaintiffs should 
receive payment in England, that the 
action was, therefore, founded on a breach 
within the jurisdiction according to Order 
XI, rule I (e), and, that service out of the 
jurisdiction might be allowed.” 

The same rule was laid down in Beli 
and Co. v. Antwerp, London and Brasil Line 
(14), where Lord Esher, M. R., says: 
“ Where there is no place named for pay- 
ment ofa debt I think that the debtor is 
bound to pay the creditor on demand, though 
it is true that, where the contract does not 
make a demand previous to action a condi- 
tion precedent, the creditor need not demand 
his debt’ otherwise than by bringing his 
action; he may in that case bring his action 
without previous demand, and say that the 
debtor owes to him the money, and it is 
the duty of the debtor to come to him and pay 
the debt. Where the debtor is bound to 
pay his creditor on demand, the creditor 
need not demand his debt at the debtor’s place 
of business or dwelling-house, or any particular 
place, he may demand payment from his 
debtor wherever hemay find him. Wher- 
ever he finds the debtor and demands his debt, 
the debtor is bound to pay him then and 
there.” 

To a similar effect is the decision in Rein v. 
Stein (15). 

Looking, then, at the nature of the contract 
between the parties and.the circumstances 
under which the money due by the defen- 
dant to the plaintiff was tobe paid, I am 
clearly of opinion that the payment was to 
be made in England, and that the non-pay- 
ment by the defendant was a breach within the 
jurisdiction of the contract which was to be 
performed in England. That being so, the 
High Court had ‘power to allow service of the 
writ of summons on the defendant. in 
India under Order XI, rule 1 (e), and the sub- 
sequent proceedings held in that Court were 
inira vires, ` 

The next contention that has been raised 
for the appellant to show that the respondent’s 
suit on the foreign judgment did not lie, is that 
the said judgment was not passed on the 


(14) (1891) 1 Q. B. 108 at p. 107. 
(15) (1892) 1 Q. B. 953. 
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merits, and that, therefore, it cannot be enforc- 
ed by the Indian Courts. In my opinion this 
contention has no force. The writ of summons 
issued by the High Court in England was, it is 
admitted, duly served on the appellant in this 
country, but the latter did not, within the time 
allowed for that purpose, enter an appearance 
and delivera defence. The respondent had 
(under the rules of procedure that govern the 
Supreme Conrt) the right, at the expiration 
of the prescribed period, to enter final judg- 
ment for the amount claimed, with costs. 
The writ aforesaid was especially endorsed 
with the statement of claim, containing all the 
necessary particulars, and there is nothing to 
show that the application for leave to serve 
the writ was not supported by affidavit or 
other evidence stating the several particulars 
required by Order XI, rule 4. In short, the 
proceedings heldin the High Court of Eng- 
land appear to have been strictly in accord- 
ance with the existing rules of procedure, 
which are not shown to be in any way contrary 
to the fundamental principles of justice and 
fair play ; and the judgment passed’ against the 
defendant on the facts of the case must be con- 
sidered as one passed on the merits. It does not 
proceed on any preliminary point, t.e., a point 
collateral to the merits of the case, butis based 
on the merits as disclosed by the plead- 
ings before the Court, if the | defendant 
did not, in spite of notice of action, choose 
to appear and defend it, the judgment passed 
by the Court in plaintiff's favour was not 
the less a judgment on the merits, because 
it was not founded upon detniled evidence 
which the plaintiff might have produced had 
the defendant entered an appearance and 
contested the claim. The position to my 
mind is the same as ifthe defendant had 
appeared and confessed judgment. In 
support of his contention that the judgment 
in question cannot be considered as one 
passed on the merits, the appellant’s counsel 
has relied on the following passage in 
Sir William Rattigan's Private International 
Law (1895) at pages 234—235 - 

“Tt would seem to be equally plain that, 
if, for instance, it should happen that by the 
Jaw of a foreign country, a plaintiff was 
entitled ‘to judgment simply on the non- 
appearance of a defendant who had been 
duly served, and without adducing any evi- 
dence whatever in support of his claim, or 
if the wrong-headedness of a foreign Judge 
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should induce him to so decide, the plain- 
tiff would not be entitled in an English Court 
to sue upon n judgment so obtained. If 
on no other ground, such a judgment of a 
foreign Court would, at all events, be so 
contrary to the fundamental principles of 


the Law of England as, for this reason 
alone, to be incapable of receiving avy 
effect in a British Court.” The above 


passage does not, however, as I read it, 
support the present appellant's position, as 
it caunot, in my opinion, be affirmed in 
this case that the plaintiff has obtained 
judgment, from the High Courtin England 


“simply on the non-appearance of the 
defendant without adducing any evidence 
whatever in support of his claim.” Un- 


der Order XI, rule 4, the plaintiff's appli- 
cation for leave to serve the writ of sum- 
mons ont of the jurisdiction must be 
supported by affidavit or other evidence 
stating that the plaintiff has a good cause 
of action 2 x + * * 

and the grounds upon which the application 
is made, and leave can only be granted 
if the Court or Judge is satisfied that the 
case is & proper one for the service prayed for. 
The necessary procedure must be presumed 
to have been followed in this case, and it 
has not been shown by the appellant that it 
was not so followed. The affidavit filed by 
the present plaintiffs-respondents in pursu- 
ance of the above rule, would, in my 
opinion, constitute “evidence in support of 
the claim ” within the purview of the 
principle laid down in the passage quoted 
above, and the judgment obtained after 
service of the writ on the defendant as 
required by the rules of the Supreme Court 
would, I think, be a.judgment on the 
merits. If, however, the passage relied upon 
does not bear the construction I have 
placed upon it, if, that is to say,it means 
that there can be no judgment on the morits, 
unless, after the service of the writ on the 
defendant in the regular way the plaintiff has 
adduced some evidence, oral or documentary, 
in support of his claim, such as he would have 
produced if the defendant had appeared 
and contested the claim, then, with all possi- 
ble respect for the learned author of that 
passaage, I venture to think that the rule 
laid down by him is expressed in too wide 
language, and I should be reluctant to 
follow it unless jt were supported by clear 
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authority. I oan discover no such authority 
either in Dicey’s “Conflict of Laws” (p. 411), 
or in any other standard text-book on the 
subject ; and I do not think that the maxim 
enunciated by Sir William 'Rattigan himeelf 
as the one applicable in such cases, viz., 
that the judgment passed- must not con- 
travene the fundamental principles of a ra- 
tional system of law, supports the wide 
proposition, which it has been urged, is laid 
down in the passage quoted above. 

I, therefore, think that the judgment in 
question must be considered jas one passed 
on the merits and that (the Court, which 
passed it having had jurisdiction over the 
defendant-appellant), it could be enforced 
by an action in this country. 

The last contention urged by Mr. Shadi 
Lal is that the Divisional Judge was in 
error in decreeing the plaintiff’s claim with 
interest at 6 per cent. onthe amount due 
under the English judgment. This conten- 
tion is, in my opinion, perfectly sound and 
must prevail. As has been pointed ont 
in Moazzim Hossein Khan v. Raphael Robinson 
(1), the English Statute as to judgments 
carrying interest does not apply to India 
nor does a case of this kind fall within 
the scope of the Indian Enactment, XXXII 
of 1839. The whole object of the plaintiff’s 
suit is to enforce the foreign judgment so 


as to recover from the -defendant the 
amount due thereunder, and not to sue 
out execution of that judgment in the 


manner in which he wonld be able to pro- 
ceed in the country in which the judg- 
ment was passed. He cannot, therefore, 
in a suit of this description recover more 
than appears on the face of the 
judgment, and it is not denied that the 
judgment sued upon is wholly silent about 
interest. 

As a result of the above findings, I would 
accept this appeal so far as toreduce the 
amount decreed by the lower appellate Court to 
Rs. 1, 810-9-0, which shall carry interest at 
6 per cent. per annum from the date of 
the institution of suit to the date of rea- 
lisation. 
portionate costs throughout. 

Rattigan. J.—The questions involved in this 
appeal have been so exhaustively discussed 
by my brother in the foregoing judgment that 
I need say no more than that I entirely 
agree - with him upon all points, The order 
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of this Court will bein the terms suggest- 
ed by him. 
-a Decree modvied. 





(s. c. 6 A'L. J. 715.) 
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Pre-emption—Wajib-ul-arz, construction of—Oustom 
or contract— For the future". significance of. 

At the Settlement of 1863, a waytb-tl-ars was pre- 
pared which contained the following pre-emptive 
clause “ For the future if any khewatdar wishes to sell 
or mortgage his property he must transfer it for a 
reasonable price first to his own brother, if he re- 
fuses to take, then to some other relation, and lastly 
if his relation refuse, then to the cther khewatdars of 
the patti and village.” The wujtb-ul-ars of 1890 was 
silent as to pre-emption but contained “whatever cus- 
toms exist in the village they are to be found entered 
in the wajib-ul-arz prepared at the last Settlement.” 
Subsequently the village was partitioned but no new 
wajrb-ul-arz was prepared. Held, that the opening words 
of the pre-emptive clause in the tcajtb-til-arz of 1868, 
“ for the future” clearly show thatit is not the re- 
cord of custom but the recital of a contract. 
From the significant silence of the «wajtb-ul. 
arz in 1890 in regard to any right as to pre-emp- 
tion, it conld be reasonably inferred that the co- 
sharers did not wish to continue the previous coven- 
ant as to pre-emption. Dalganan Singh v. Kalka 
Singh, 22 A. 1; A. W, N. (1899), 111, referred to. 

First appeal from an order of Babu 
Prag Das, Subordinate Judge of Saharanpur. 
Mr. Ghulam Mujtaba, for the Appellant. 
Mr. Jwala Datt Joshi, for ihe Respondent. 
Judgment. 


Knox, J—This first appeal arises out of 
an order of remand passed under section 
562 of the Code of Civil Procedure in & 
suit for pre-emption. The pre-emption 
claim is based, so the plainttells us, upon 
the Record-of-Rights which was drawn up 
at the Settlement of 1863 and also upon 
that which was prepared at the recent 
Settlement in 1890. Since the Settlement 
of 1890 the original mahal hes come 
under partition and has been sub-divided 
into 84 mahals. The pre-emptor and ven- 
dor both own shares in one of these new 
mahals in which the property sold is situate. 
The Oourt of first instance finds that the 
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Record.of-Rights which was prepared in the 
Settlement of 1890 contains no provisions 
regulating the subject of pre-emption and, 
holding that the Record-of-Rights of 1863 
which did contain a provision regulating 
it had ceased to have effect between: the 
contending parties, decided that the plain- 
tiff could claim no pre-emptive right. The 
learned Subordinate Judge in appeal 
was of an opposite opinion. He appears 
to have entirely overlooked the plainiff’ s 
allegation that the claim was based upon 
the Record-of-Rights prepared at the recent 
Settlement and his judgment reads as 
though he were under the impression that 
the Record-of-Rights of 1863 was the last 
Record-of-Rights that had been prepared 
for the village. He gave effect to the 
terms contained in the Record-of-Rights for 
1863, set aside the decree of the Munsif; 
and remanded the suib for determination 
upon its mevits. It is from this order of 
remand that the present appeal is brought. 
The memorandum of appeal equally ignores 
the existence of any Record of-Rights 
other than that of the year 1863. The 
plea relied upon is that asthe village was’ 
partitioned into 84 mahals in the year 
1866, the Record-of-Rights of 1863 ceased 
to have any effect. We have on the 
record the Record-of-Rights prepared in the; 
Settlement of 189C, and it is, of course, 
a document which cannot be ignored. In 
the NRecord-of-Rights for 1863 there are 
words which the plaintiff interprets, and we 
think rightly interprets, as being recurd of 
a covenant whereby the parties to it 
agreed that a right of pre-emption should 
obtain in the’ mahal, and which 
conditions which were to govern the right. 
The Record-of-Rights of 1890 maintains ab-- 
solute silence upon this point and totally 
ignores any covenant of pre-emption. 

‘Tt was contended by the learned Vakil for 
the respondent that from cartain words at 
the .conclusion of the Record-of-Rights the 
Oourt should infer that the parties intended’ 
to reproduce all customs which were recorded 
in the Record of-Rights prepared at the- 
Settlement of 1863. Even if this was the 
intention of the parties there is all the’ 
difference between customs and covenants, 
‘and we have no right to infer that by the 
word ‘customs’ the word ‘covenants’ was also 


intended. At partition no. _Record-of-Rights_ 


sets out’ 
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appears to have been framed for any mahal, 
and we had, therefore, to consider in the 
light of the recent Full Bench case, Daigan- 
jan Singh v. Kalka Singh (1), what effect, 
if any, should be given to the clause or 
clauses in the Record-of-Rights upon which 
the plaintiff based his claim. The absonce 
of any mention of pre-emption in the Recod- 
of-Rights prepared in 1890 is very signi- 
ficant. It stands: in this case alone. By 
this, I mean, that there is no evidence of 
any kind to showthat any conclusion other 
than that which would ordinarily be drawn 
from such silence can be drawn in tho 
present case. Thero was the express 
covenant of 1863. In 1890 that covenant 
is distinetly ignored. The natural inference 
is that the parties in the village in 1890. 
from some cause or another, no longer 
considered themselves bound by the cove- 
nant of 71863. The latter Record-of-Rights 
is the  Record-of- Rights by which the 
parties are governed, there being no Record- 
of-Rights prepared at the time of partition. 
The authority for-this will be found in 
section 191, Act XIX of 1873. The basis 
of the plaintiff's claim fads. In this 
view the appeal must be allowed, the 
order appealed from set aside, and the decrec 
of the Munsif restored whith costs. 

Aikman, J—I am of the same opinion. 
The plaintiff in the suit out of which 
this appeal arises came into Court secking 
to assert a right of pre-emption. It is for 
any one who asserts such aright to prove 
that he possesses it. The plaintiff reles on 
what is contained in the village adminis- 
tration’ papers of 1863 and of the recent 
Settlement. Inasmuch as a new Recorid-of- 
Rights was preparéd at the last Settlement 
in 1890, the Record-of-Rights prepared at 
the previous Settlement no longer remained in 
forco except in so far as its provisions 
were incorporated in the new Record-of- 
Rights. In the village administration paper 
prepared in 1863 there is this stipulation 
“For the future if any khewatdar wishes 
to sell or mortgage his property, he mast 
transfer it for a reasonable price first to 
his own brother, 1f he refuses to take then. 
to some other relation, and, lastly, if lis 
relations refuse, then to the other khewatdars 
of the patti and village.’ The opening 
words of this clause, viz, “for the future.” 

(1) A. W. N, (1899) 111; 22 A. 1, 
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clearly show that here we have no record 
of a custom, What is recorded is an agree- 
ment come to by the co-sharers. In the 
village administration paper prepared in 
1890 the arrangements for the distribution 
of profits, for the payment by each co-sharer 
of his share in the Government revenue, cesses 
and village-expenses, and for the manner, 
in which collections are to be made from 
cultivators are set forth. Then appears, 
this clause whatever customs exist in the 
village they are to be found entered in the 
qwajab-ul-arz prepared at the last Settlement.” 
As said above, the provision made at the 
last Settlement in regard to pre-emption is 
clearly not the record of a custom but the 
recital of a contract. I am, therefore, of 
opinion that the clause in the last wajib- 
_ tl-ars which is relied on by the plaintiff en- 
tirely fails to prove the continuance of the 
contract which had been entered into in 
1863, and I infer from the significant 
silence of the new wajtb-ul-arz in regard 
to any right of pre-emption that the co- 
sharers no longer wished to maintain the 
previous covenant. In the view I take of 
the meaning of the last teajtb-ul-arz, itis 
unnecessary to consider the effect of the 
partition made in 1860. For the above 
reasons, 1 concur in the order proposed 
by my brother Knox. 

Appeal allowed. 





(e. c. 6 A. L. J. 723.) 
ALLAHABAD HIGH COURT. 
FIRST APPHAL FROM ORDER No. 125 or 1908. 
May 7, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 

NANAK AND OTHERS—DAFENDANTS— 
APPELLANTS 

versus - 
SIBBA AND OTHERS—PLAINTIFFS— 
| RESPONDENTS. 

Limitatim Act (XV of 1877), Sch. I, art. 141— 
Hindu reversioner—Sust for possession—Limitation 
commences from female’s death. 

_ Where n suit is brought by a Hindu reversioner en- 
titled to possession of immovable property on the 
death of a Hindu female, article 141 of the second 
schedule of the Limitation Act, 1877, applies, 
and the period commences from the date of the 
fomale’s death Byoy Gopal Mukerji v. Krishna 
Mahisht Debi, 34 C. 829, (P.C.); 9 Bom. L. R. 602; 11 
0. W. N. 424; 6 0. L.J. 334;2 M.L.T 188;17 
M. L. J. 164;4 A. L. J, 829, followed, 
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First Appeal from the order of the Addi- 
tional District Judge of Meerut, reversing 
the decree of the Subordinate Judge of Meerut. 

Mr. Sundar Lal, for the Appellants. 

Mr. Surendra Nath Sen (for Mr. Satish 
Ohandra Banerji}, for the Respondents. 

Judgment,.—tThe question in this 
appeal is whether the claim is barred by 
the law of limitation. The property in 
dispute belonged to one Khazano, who 
died in 1891. He was succeeded by his 
mother Musommat Nauli, who continued in 
possession till her death. The plaintiffs 
claimed to be the reversioners to the estate 
of Khazano after Nauli’s death and sued 
to recover possession. They alleged in their 
plaint that after the death of Nauli, Jit 
was the person entitled to possession but 
he took no steps to take it. This has been 
found to be untrue as Jit had predeceased 
Musammat Nauli. The plaintiffs next alleged 
that Musammat Nauli died in the end of 
December, 1895. They brought their suit 
on the 23rd December, 1907. The Court 
of first instance found that Nauli had 
died on the 25th of October, 1895, and 
as the suit had been brought after 
12 years from that date, it held that under 
article 141 of Schedule IL of the Limit- 
ation Act, 1877, the claim was time-barred. 
The suit was accordingly dismissed. On 
appeal the learned Judge, by what seems 
to ua io be a curions process of reasoning, 
came to the conclusion that the claim was 
not time-barred. The lower appellate Court 
found in concurrence with the Court of 
first instance that Musummat Nauli died 


on the 23th of October, 195. It was not 
the plaintiffs’ case that after her death 
they had obtained possession and were 


subsequently dispossessed. On the 24th of 
December, 1895, Musemmat Dharmo, from 
whom the principal defendants derive title, 
applied to the Revenue Court for mutation 
of names and stated atthe time that she 
was in possession. The mutation proceedings 
remained pending till the 24th of February, 


.1896, but it was found that she had taken 


possession after Nanli’s death and had 
continued in possession. This, therefore, 
is a case to which article141 of Schedule 
TI clearly applies. The suit is one by a 
Hindu reversioner entitled to possession of 
immovable property on the death of a 
Hindu female, The period of limitation 
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prescribed for it is 12 years, to be 
computed from the date of the female’s 
death. It was held by the Privy Council in 
Bijoy Gopal Mukerji v. Srimati Krishna Mahisht 
Debi (I), that article 141 governs a case 
like this. As the suit was brought after 
12 years from the date of the death of 
Musammat Nauli, the claim was” clearly 
time-barred. We allow the appeal and setting 
aside the order of the Court below restore 
the decree of the Court of first instance 
with costs in all Courts. 


Appeal aliowed. 
(1) 840. 829 (P. O.) ; 9 Bom. L. R 602; 11 CWN. 
424;50.L J. 334;2 M L.T. 183;17 M L J. 154; 
4A. L. J. 329. 





(s. c. 8 A L.J 731.) 


ALLAHABAD HIGH COURT. 

Execution Seconp Civis Appran No. 105 

or 1909. 
July 6, 1909. 

Present — Mr. Justice Richards and 
Mr. Justice Alston. 
NARSINGH DAS AND OTHERS—DECREE- 
HOLDERS—APPELLANTS 
versts 

Musammat MUNNA AND ANOTHER— 
JUDGMENT-DEBTORS—-RESPON DENTS. 

Transfer of Property Act (IV of 1882), 8. 99—Usn- 
fructuary mortgage—Simple money-decree—Attachment 
and sale of the mortgaged property not allowed. 

The decree-holders obtained a usufructuary mort- 
gage for 8 years in 1892. They never got possession 
of the property. They subsequently instituted a suit 
for sale of the property They got only a simple 
money-decree under the provisions of section 61 of 
the Transfer of Property Act, 1882. In execution of 
the deoree, the decree-holders attached the same pro- 
perty as was mortgaged to them: Held, that section 
99 of the Transfer of Property Act, 1882, barred the 
decree-holders from attach the mortgaged pro- 
perty. Madho Piasud Singh v. Bary Nath, 25 A. W. N, 
(1905), 152, 2 A. L. J. 856, followed. 

Execution second appeal against the de- 
cres of the District Judge of Aligarh, con- 
firming a decree of the Extra Additional 
Subordinate Judge of Aligarh. 

Mr. Govind Prasad, for the Appellants. 
` Mr. G. L. Agarwala, for the Respondents. 

Judgment.—The appeal arises out 
of the execution of a simple money-decree. 
The decree-holders obtained in the year 
1892 a usufrnctuary mortgage of certain 
property. The period ofthe mortgage was 
8 years. The mortgagees never got posses- 
sion, They subsequently instituted a suit 
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for sale of the mortgaged property. They 
were met by numerous defences including 
defence of payment. The Conrt before which 
the case ultimately came held that there 
was no payment, and that the mortgagecs 
were not entitled to bring the property 
to sale. The property had at that time 
already been mortgaged a second time by way 
of tsufructuary mortgage to another person. 
The Court, however, held that the mortgagees 
were entitled to a simple money-decree under 
the provisions of section 61 of the Transfer 
of Property Act. Such a decreo was granted, 
and this is the decree which is now songht 
to be executed. The property which has 
been attached and which the decree- 
holders seek to sell is the same property as 
was originally mortgaged. The decree-hold- 
ers only seek to sell the equity of re- 
demption therein, that is to say, they scek 
to sell the property subject to the usu- 
fractuary mortgage of the second mortgagee. 
At the time the decree was obtained the 
decree-holders sued as mortgagees for the 
gale of the property, and the decree which 
was granted tothem was a decree under 
secbion 68, that is to say, a simple money- 
decree to ‘“‘mortgagees” who had a right 
to the possession of the mortgaged property 
but whose mortgagors had failed to de- 
liver possession. The lower appellate Conrt 
has held that section 99 of the Transfer 
of Property Act stands in the decree-hold- 
er's way, and that they cannot, in execu- 
tion of a simple money-decree, attach or 
sell what was mortgaged to them. The 
decree-holders contend that in the events 
which have happened they are certainly 
not now mortgagees, and that they ceased 
to be mortgagees when a simple moncy- 
decree was granted to them. They further 
contend that having sued for the sale of the 
mortgaged property under section 67 of 
the Transfer of Property Act and having 
failed to get a decree for sale, they are 
now entitled to attach and sell the pro- 
perty notwithstanding the provisions of 
section 99 of the Transfer of Property 
Act, and the fact that the property was 
once mortgaged. In the case of Madho 
Prasad Singh v. Batj Nath Tewari (1), tho 
facts were as follows;—Certain mortgagees 
sued under a covenant in the mortgage-deed 
to recover the mortgage-money and interest. 
(1) A. W. N. (1905), 162; 2 A. L. J, 356, 
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They expressly disclaimed any interest in 
the mortgage. Having obtained a simple 
money-decree, they sought to sell the 
mortgage property. A Bench of this Court 
held that section 99 of the ‘Transfer of 
Property Act prevented the sale of the 
mortgaged property. We find it ımpossible 
to distinguish in principle the circumstances 
of the present case from the circumstances 
of the case just cited. It can be said in both 
cases that tho mortgage was extingnished, 
or at any rate that no suit under section 
67 could be brought for the sale of the 
property. The lower appellate Court has 
referred to this caseand followed it. We 
are quite unable to distinguish it, and we 
accordingly dismiss the appeal with costs. 
Appeal. dismissed, 





(s. c 6 A. L. J. 733) 


ALLAHABAD HIGA COURT. 
. Lerrers PATEKT APrean No. 24 or 1909. 
July 7, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
BHAGWANT SINGH—Ptatstirr— 
"  APPRLLANT 
versus 
NARAIN SINGH AND OTAERS— DEFENDANTS 
< — RESPONDENTS. 

N-W P. and Oudh Land Revenue Act (IO of 1901, 

Local), sè. 76, 77—Contsact as to payment of revenue 
between superior and wferior prop: ietor, effect of, beyond 
the term of the curent settlement—Enhaxcement of 
reLlenuc. ; 
. An agreement was entorod into between a suporior 
and an inferior proprietor that tho subordinate pro- 
prietor ‘would be liable to pay only Rs. 22 a year 
whatever the amount of the revenue might be. Hela, 
thut tho inferior proprietor was not liable to pay en- 
hanced revenue so long as tho superior propnetor did 
not take steps andget the contractrescinded, and until 
by an order under section 76 or section 78 of tho Land 
Revenue Act III of 1901, a sub-scttlement was made 
with the inferior proprietor. Naubat Singh v. Narain 
Singh, 4 A. L. J. 807, referred to 

Held, having regard to the terms of the agreoment 
and also to the fact that it was enforced and carried 
out at subsequent settlement, that it could onuro be- 
yond the term of the settlement m the course of 
which it was entered into. 

Appeal under section 10 of the Letters 
Patent from a decision of Mr. Justice Karamat 
Husain, reversing a decree of the Additional 


Judge of Aligarh. 

Facts.—appear from the following 
judgment of :— ` 

Karamat Husain, J—This was a suit for 
recovery of Rs, 88-8 with ‘interest amounting 
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to Rs. 34-11-0 as arrears of revenue for the 
years 1311, 1812 and 1313 Fasli. The suit was 
brought by the plaintiff lambardar against 
the defendants, who are admittedly inferior 
proprietors. The defendants contested 
the suit on the ground that they were 
liable to pay revenue at the rate of Rs.22, 
agreed upon under an agreement dated the 
16th of April, 1859. The Court of the 
Assistant Collector of first class decreed 
the plaintiff's claim at the rate of Rs. 22. 
The plaintiff appealed and the defendants 
filed objections under section 561 of the 
Civil Procedure Code (Act X1V of 1882). 
The Court of first appeal modified the de- 
cree of the Court of first instance and de- 
creed the plaintiff’s claim at the rate of 
Rs. 48 a year. The defendants come here 
in second appeal. It is argued on their 
behalf that no suit for arrears of revenue 
under section 159 of the Agra Tenancy 
Act could be maintained inasmuch as the 
defendants admittedly were inferior proprie- 
tors and not co-shareis. In support of 
this contention reliance is placed upon 
the case of Naubat Singh v. Narain 
Singh (1), in which it was held by 
Banerji, J., that the inferior proprietor 
was not liable to pay enhanced revenue so 
long as the superior proprietor did not take 
steps and get the contract rescinded, and until 
by an order under section 76 or section 78 of 
the Land Revenue Act III of 1901, s sub- 
settlement was made with the inferior pro- 
prietor. I follow that ruling and allow the 
appeal, set aside the decree of the lower 
appellate Court and restore that of the Court 
of first instance. 


Plaintiffs appealed. 


Mr. B. E. O'Conor, (with him Mr. Tej 
Bahadur Sapru), for the Appellant. 

Mr. Mohan Lal Nehru, for the Respondents. 

Judgment. —tThis is an appeal under 
the Letters Patent from the judgment of w 
learned Judge of this Court allowing 
the appeal of the. defendants-respondents 
and restoring the decree of the Court of 
first instance. The suit was brought by 
the plaintiff lambardar against the defen- 
dants who are subordinate proprietors for 
recovery of arrears of revenue for three years 
at the rate of Rs. 48 am year. The defence’ 
was that under an agreement entered into 

(1) 4A. L. J, 807, g 
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between the -predecessors in title of the 
parties on the 16th of April, 1859, they 
were liable to pay only Rs. 22 a year, what- 
ever the amount of the revenue might be. 
In the agreement it was distinctly provided 
that even if the revenue was enhanced the 
subordinate proprietors would be lable to 
pay to the superior proprietors Rs. 22 a 
year and no more. The Court of first 
instance made the decree at the rate of 
Rs. 22a year. This decree was reversed 
by the lower appellate Court buthas been 
restored by the learned Judge of this Court. 

It is contended that the agreement could 
not enure beyond the term of the settle- 
ment in the course of which it was en- 
tered into. We find nothing in the terms 
of the agreement to justify. this contention. 
On the contrary the fact that it was en- 
forced and carried out at subsequent settle- 
ments clearly shows that the intention was 
that agreement was to have effect even 
after the expiry of the term of the current 
settlement. 

It is now urged that the agreement is 
void, bat nothing has been shown to us 
to justify our holding that itis so. This 
case ig similar in every respect to the case 
of Naubat Singh v. Nurain Singh (1), which 
related to the same village. We dismiss 
the appeal with costs. 

Appeal dismissed. 





(s. c. 10 C L.J. 208) 
CALCUTTA HIGH COURT. 
Crvm Rarsegencge No. 2 og 1909. 
March 5, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. $ 
UMATUL MEHDI—PETITIONER 
versus 

Musammat KULSOOM—Oppositz Parry. 

Civil Procedure Qolo (Act XIV of 1882). s8. 28, 25 
—Transfe of suut—Cunrt of Sub-Judge subordinate to 
Dutrict Court—Order of transfer when to be made, 

The Court of the Subordinate Judge 1s subordinato 
to the District Court for the purposes of section 23, 
Civil Procedure Code, 1882, no matter what the forum 
of appeal may be in the particular caso for the 
transfer of which the applicanon 1s made. 

No order for transfer ought to be made unless the 
Court is satisfied that such an order is absolately neo- 
cessary in the interest of justice. 

The jurisdiction of a Superior Court to transfer a 
suit from one Subordinate Court to another onght to 
be exercised with extreme caution. The choice of 
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forum given to a plaintiff by the Legislature onght not 
to be lightly interfered with, and the Court will not 
transfer a suit properly laid, except upon proof of 
A well recogmsed ground 
exists-where the convenience of necessary witnesses 
and the ends of justice will be promoted by the trans- 
for, but the ground alleged must be clearly estah- 
lished 

Mc Henry v. Lewis, (1882) 22 Ch. D. 406, followed. 

Uxder section 26 of the Civil Procedure Code, 1882, 
the Court has ample power to make an order of 
transfer even after the issues have been framed; 
but satisfactory reasons ought to be given in explana- 
tion of the delay. 


Reference by the District Judge of Patna, 
dated January 11, 1909. 

Moulvis Syed Shamsut Huda and 
Mahomed Tahir, for the Petitioner. 

Mr. S. Ahmed and Maulvi Afahomed Jus- 
tafa Khan, for the Opposite Party. 

Judgment.—this is a reference by the 
District Judge of Patna under section 23 of 
the Code of Civil Procedure of 1882, for 
transfer of a suit now pending in the Court of 
the Subordinate Judge of Patna to the Court 
of the Subordinate Judge at Monghyr. The 
circumstances under which the application has 
been made may be briefly stated. One 
Nawab Subdar Hossein Khan, a wealthy 
semindar of Hasnabad, in the district of 
Monghyr, died on the 7thAugust 1905, and left 
considerable landed properties in the districts 
of Monghyr, Gya and Patna. Musammai 
Kulsoom who claims to be the sister of the 
father of Subdar and whois the plaintiff in 
the suit instituted inthe Court of the Sub- 
ordinate Judge at Patna, has sued for re- 
covery of possession of the properties on the 
basis of title by inheritance. The defendant 
in that suit, Musammat Umatul Mehdi who 
claims to be the widow of Subdar and the 
daughter of his maternal uncle, has instituted 
a suit in the Court of the Subordinate Judge 
at Monghyr, for recovery of five lakhs ofrupees 
and twenty-five gold mohurs as her dower. 
The suit in the Patna Court was instituted 
by Bulsoom on the Ist May 1908. The 
written statement wasfiled on the 7th August 
and issues were settled on the day following. 
Meanwhile onthe 4th August 1908, Umatul. 
the defendant in that suit, had commenced 
an action in the Court of the Subordinate 
Jadge at Monhgyr. In the Patna Court, do- 
cuments were filed on behalf of the plaintiff 
as well as the defendant on the 2lst and 24th 
August respectively, and summonses were 
issued at the instance of the plaintiff upon her 
witnesses’ on the 3rd November. In the 
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Court of the Subordinate Judge at Monghyr, 
issues were framed on the 26th November. 
It appears that Kulsoom, the, the plaintiff in 
the Patna suit, applied on the 10th December 
to the Subordinate Judge at Monghyr to stay 
the hearing of the suit pending in his Court 
till the disposal of the suit in the Patna Court. 
Five days later, Umatul, the plaintiff in the 
Monghyr suit, applied to the District Judge of 
Patna for transfer of the Patna suit to the 
‘Court of the Subordinate Judge at Monghyr. 
The District Judge has transmitted the ap- 
plication to the Court under section 23 of the 
Code, and we have heard at length all that 
the parties had to urge in support of the ap- 
plication and in opposition to it. 

The learned counsel for Kulsoom, the 
plaintiff in the Patna Court, has argued that 
section 23 of the Code of 1882 has no appli- 
cation and that the reference is not in order. 
In our opinion there is no foundation for 
this contention. Section 23 provides as fol- 
lows: Where such Courts ” that is Courts 


in which a suit may be instituted “ are 
subordinate to different appellate Courts, 
but are subordinate to the same 


High Court, any defendant, after giving 
notice in writing to the other parties of his in- 
tention to apply to the High Court to trans- 
fer the suit to another Court having jurisdic- 
tion, may apply accordingly. If the suit is 
brought in any Court subordinate to a District 
Conrt, the application together with the ob- 
jections if any, filed by the other parties, shall 
be submitted through the District Court to 
which such Court is subordinate. The High 
Court may after considering the objections, if 
any, of the other parties determine in which 
of the Courts having jurisdiction the suit 
shall proceed.” It has been argued that in 
order to determine whether the Court in 
which the suit has been brought isor is not 
subordinate to the District Court, regard 
ought to be had to the circumstances of the 
particular litigation, and that ifan appeal 
lies from the decree in that suit to the High 
Court and not to the District Court. the Dis- 
trict Court cannot be regarded as the Court 
to which the Court of the Subordinate Judge 
js subordinate for the purpose of section 23. 
Areference to the provisions of section 2 of 
the Code of Civil Procedure and section 39 
of the Bengal Civil Courts Act, however, 
shows conclusively that there is no force in 
this contention, Section 2 of the Code of 
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Civil Procedure provides that every Court of 
a grade inferior to that ofa District Court 
shall be deemed to be subordinate to the 
High Court and the District Court. Sec- 
tion 39 of the Bengal Civil Courts Act pro- 
vides that “for the purposes of the Code of 
Civil Procedure the presiding officer of a 
Court, subject to the administrative control 
of the District Judge, shall be deemed to be 
of a grade inferior to that of the Court of the 
District Judge.’ Section 9 of the same Act 
further provides that “subject to the superin- 
tendence of the High Court, the District Judge 
shall have administrative control over all 
the Civil Courts under the Act within the 
local limits of its jurisdiction.” These legisla- 
tive provisions taken together make it rea- 
sonably clear that the Court of the Subordi- 
nate Judge is subordinate to the District Court 
for the purposes of section 23, no matter 
what the forum of appeal may be in the par- 
ticular case for the transfer of which the ap- 
plication is made. We must hold, therefore, 
that the reference is in order. It is worthy 
of note, however, that even ifthe reference 
were notin order, the application for transfer 
which is addressed to this Court, might be 
treated as made directly under section 25 of 
the Code, and there would be no substance in 
the objection that it was irregular ‘because it 
had been transmitted through the District 
Court. 

We shall next consider the merits of the 
application. It is contended in support of 
the prayer for transfer that a considerable 
portion of the subject-matter of litigation is 
situated within the jurisdiction of the Court 
of the Subordinate Judge at Monghyr; that a 
large number of witnesses reside there; that 
the marriage of Kulsoom with Subdar took 
place in that district; that the parties are at 
present residents within the jurisdiction of 
the Monghyr Court and that the suit in that 
Court could not have been instituted in any 
other Court, whereas the suit instituted in the 
Patna Court might as well have been insti- 
tuted in the Court of the Subordinate Judge 
at Monghyr. In opposition to the applica- 
tion for transfer, it is pointed out that the suit 
in Patna Court was instituted first, and that 
the suit in the Monghyr Court was not insti- 
tuted till the issues had been framed in the 
Patna suit and summonses had been issued 
upon the witnesses for the plaintiff in that 
Court. Stress is further laid upon the çiroum- 
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stance that the application for transfer- was 
made only after Kulsoom had applied to the 
Monghyr Court for stay of proceedings in the 
suit pending there and it is further suggested 
that possibly the Monghyr suit was instituted 
solely with a view to get the Patna suit 
transferred to the Court of -the Subordinate 
Judge at Monghyr. Onur attention is also 
invited to the fact that the witnesses reside 
not inthe city of Monghyr, but within the 
District of Monghyr and that the place where 
the parties reside is about 40 miles from 
Monghyrby rail andabout 50 milesfrom Patna. 
Upon a consideration of all the circumstances, 
we areof opinion that a case has not been 
made out for transfer of the suit from Patna 
Court to the Monghyr Court. There can be 
no question, in our opinion, that it was com- 
petent to Kulsoom, the plaintiff in the Patna 
Court, to institute her suit there. There can 
be no dispute also that no order for transfer 
ought to be made unless we are satisfied that 
such an order is sbsolutely necessary in the 
interest of justice. We do not suggest that 
our judicial discretion can be fettered by any 
hard and fast rule but the object which we 
have to keep in view isto determine where 
the balance of convenience lies. The jurisdic- 
tion of a superior Court to transfer a suit 
from one Subordinate Court to another ought 
to be, in. the words of Lord Justice Callon in 
McHenry v. Lewis (1), exercised with extreme 
caution. The choice of forum given to a 
plaintiff by the Legislature ought not to be 
lightly interfered with, and the Court will not 
transfer a suit properly laid, except upon proof 
of special circumstances. AÀA well-recognis- 
ed ground exists where the convenience of 
necessary witnesses and the ends of justice 
will be promoted by the transfer, but the 
ground alleged must be clearly established. 
Now in the case before us it is not necessary 
to hold that the suit instituted by Umatul in 
the Court of the Subordinate Judgeat Monghyr 
is not bonu fide ; weighty reasons onthe other 
hand have been ‘advanced by her learned 
Vakil, to show that the institution of the suit 
was essential to enforce the alleged claim of 
dower. We shall assume, therefore, that the 
suit is bona fide; yet the question remains, 
whether the balance of convenience is really 
in favour of her application for transfer. 
There can be no question that the appliction 
has been considerably delayed. Under section 
(1) (1882) £2 Ob, D. 406. 
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25 of the Code we have, no doubt, amplo 
power to make the order even after the issues 
have been framed; but satisfactory reasons 
ought to be given in explanation of the delay. 
It is further admitted that the previous liti- 
gation between the parties which arose out of 
proceedings under the Land Registration Act 
and which ultimately came up to this Court, 
Umaiul Mehdi v. Kulsum (2), took place in the 
Patna Court. With reference to this fact it 
has been contended with considerable force 
and manifest reason that so far as Kulsoom, 
the plaintiff in the Patna Court, is concerned, 
her pleaders at any rate are quite familiar 
with the history and circumstances of the 
litigation, and as she has already incurred 
considerable cost at Patna, if she is now driveu 
to engage the services of legal adviserg in 
Monghyr, the Court would needlessly inflict 
upon her the hardship of additional expense. 
At the same time so faras the witnesses are 
concerned we are not satisfied that they can- 
not appear in the Patna Court withas much 
convenience as in the Monghyr Court. On the 
whole, therefore, when we take into considera- 
tion the fact that there has been consider- 
able delay not satisfactorily explained, along 
with the fact that the balance of convenience 
is not conclusively made out in favour of the 
application for transfer, we must hold that 
the application ought to -be refused. Kulsoom, 
the plaintiff in the Patna Court, is en- 
titled to the costs of this proceeding. We 
assess the hearing fee in this Court at three 
gold mohurs. 

The parties have agreed that thesuit in the 
Monghyr Court should be transferred to the 
Patna Court, and heard along with the suit 
in the latter Court. Under section 24 of the 
Code of Civil Procedure of 1908 we make the 


order for transfer accordingly. 
(2) 350. 120; 8 C. L-J 245; 12 0. W. N. 16. 
(Not reported yet elsewhere ) 
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and saptpabadi cerememes—Giftof ‘milk price’ to brides 
mother—Btridhan of @ married woman dying without 
seawe, sucoassiun to. 

The general presumption of Hindu Law is that a 
marriage was performed in the Brahma form or 
in any of the approved forms. But the presumption 
has to be cautiously applied in the case of the non- 
Brahman castes, as the Asura form is largely preva- 
lent among the Sudras and the Tamils -of Southern 
India And ss some of the lower castes have recently 
shown a tendency to imitate the higher castes in their 
ceremonies and other observances each case should be 
decided upon its merits, 

Gojabat v. Muhaji Raye Bhosle, 17 B. 114; Jugan- 
math Prasad Gupta v. Ranjit Singh, 25 U. 354, re- 
ferred to 

Where the characteristics of a Brahma form of mar- 
viage are present, the mere non-performance of the 
Vivaga Homam ind Bapihapadi will not constitute the 
marriage any other than a Brahma marriage, or 
render the marriage mvalid in law. 

The non-performance of the Homa andthe saptha- 
padi may, however, be relied upon to show that there 
was no valid marriage where they form, with or with- 
out other circumstances, the criterion of the intention 
to enter into the contract of marriage, but it cannot be 
relied upon to prove that the marriage was in 
any prticulat form. 

‘Sivotramabashw Pillay v. Bhagwan Pitla:(Mad. Sup. 
Rep of 1859, 4t; Brindavane v. Ladhamani 12 M. 
72, referred to. 

Where the bridegroom’s father presented valuable 
jewels to the bride at time of marriage, the payment 
of a pagoda and a fanom (24 annas) to the mother of 
the bride as palis cooly or milk cooly asa customary 
formality will not constitute the marriage in the 
Asura form. 

Appeal from the judgment of Mr. Justice 
Boddam, dated 18th February 1908, in C. $. 
“No. 177 of 1906 on the Original Side. 

Mr. K. Narain Row and Mr. P. Duratsawmr 
Atyar, for the Appellant. 

Mr. P. R. Sundara Aiyar, and Mr. C. P. 


Ramaswami Aiyar, for the Respondents. 


Judgment.—tThe suit is brought by 
the plaintiff-appellant, to recover the 
stridhanam properties left by his wife who 
died without any issue. They are alleged 
to have been given to her at the time of 
marriage before the nuptial fire and during 
the bridal procession. The plaintiff claims 
to be the heir as the marriage was in the 
‘Brahma’ form. The 1st defendant, the father 
and the 2nd defendant, the mother of the 
deceased, contend that the marriage was in 
the ‘Asura’ form, that, therefore, they are 
the heirs. Besides denying the right of the 
plaintiff to recover any properties in their 
possession they advance a counter-claim to 
recover some jewels of the deceased in the 
possession of the plaintiff. The learned 
Judge has-held that the ‘marriage’ was in 


, party said, 


the ‘Asura form and dismissed the suit. 
This isan appeal from that decision. Itis- 
not disputed thatif the marriage was in the 
Brahma form, the plaintiff is the heir, and 
if it isin the ‘Asura’ form, one of the de- 
fendants and not the plaintiff would be en- 
titled to the stridhanam left by the 
deceased. The important question, therefore, 
for consideration is whether the plaintiff ` 
was married to his deceased wife in the 
Brahma form. The parties are at issue 
and the evidence is conflicting as to the 
ceremonies performed at the plaintiff’s 
marriage. It is admitted that on 25th 
August 1904 took place what appears to be 
the ceremony of betrothal or Vagdanam, 
called by the witnesses, Payijdimadupur. On 
that day some married women of the 
caste to which the parties belonged pro- 
ceeded from the bridegroom’s house to the 
house of the bride carrying certain presents 
consisting of cocoa-nuts, betel and nut, 
garlands black-beads, saffron, red powder, 
&c., ina tray. There were also a pagoda 
and a fanom init. The arrangement as to 
expenses and gifts was formally entered into 
or announced. 

According to the plaintiff's evidence his 
father said he was going to give a hundred 
pagoda worth of jewels, that is Rs. 850 and 
the father of the bride, the lst defendant, 
said he was going to give jewels of- the 
value of not less than Rs. 5,000 and that 
he was going to give jewels to the bride- 
groom also. According to the purohit, 
defence Ist witness, the bridegroom’s people 
promised Rs. 300 worth of property and 
the brides people promised Rs. 5,000 
worth of property. After this the bride's 
according to the purohit, ‘we 
give the girl to you’ and the bridegroom’s 
people said ‘we take her.’ Thon after certain 
ceremonies the black-beads were tied round 
the bride’s neckand all the articles in the 
tray with the exception of the pagoda and 
fanom were tied inthe girl’s waist. As to 
what was done with the pagoda and the 
fanom there is direct conflict of evidence, 
According to the plaintiff’s evidence this 
pagoda and fanom were tied in a piece of 
cloth smeared over with saffron and with 
the cocoa-nut was placed inthe waist cloth 
of the bride. Some witnesses say it was 
so tied-in the name of Venkateswar, the 
God of the Tirupathy temple and the pagoda 
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and the fanom were according to custom 
afterwards sent to the temple. Other 
witnesses say that no body cares what be- 
comes of it after it is given to the bride. 
This is intended to rebut the defence evi- 
dence that this is the purchase-money, in 
consideration of which the marriage took 
place. According to the defendants the 
pagoda and the fanom were given to the 
bride’s mother, the 2nd defendant. The 
purohtt swears he took them out of the 
tray and delivered them to the mother 
himself. According to him “ancients say 
this money was given as cooly to the mother 
for suckling’. The defendants rely upon 
this to show that this is really the considera- 
tion money paid by the bridegroom for the 
purchase of the bride, or at any rate it re- 
presents what of old was really the purchase- 
money and that the marriage must, there- 
fore, be held to be inthe “Asura” form. Then 
on the 29th August the marriage ceremonies 
customary among the class to which the 
parties belong were performed. As the fact 
of marriage and its validity in law are 
admitted, itis not necessary to describe them. 
There was the gift of the bride decked with 
jewels admittedly worth more than 
Rs. 5,000 by the defendants to the plaintif, 
bridegroom and there was also Pantgrahanam. 
But according to the purohit and the other 
defence witnesses, there ‘was no Vtvaha 
Homam, no Sapthapatht. It is not contended 
thatthe absence of these ceremonies invalidates 
the marriage, as it is conceded that these 
are not customary ceremonies among the com- 
munity to which the parties belong and that 
they ure not, therefore, performed. But, itis 
contended, that according to Hindu Law 
they are essential in the case of Brahma 
marriage. According to the plaintiff’s evi- 
dence Homam was performed but it appears 
to have been Navagraha Homam and not 
Vivaga homam. We have not been referred 
to any evidence to show that Sapthapadi 
formed a part of the marriage ceremony 
and we must, therefore, accept the evidence 
of the purohtt who is also corroborated 
by other witnesses that it is not 
customary among this community to per- 
form Vivaga homam or Sapthapad: and they 
were not performed in this case. The plain- 
tiff also swears thatat the time of the 
marriage his father told the 1st defendant 
that only such of the jewels as the latter 


intended asa gift to the bride should be 
on her person and that the rest should be 
removed to which he replied “ not once but 
thrice”; that all the jewels that were then on 
the person of the ‘bride which are worth 
much more than Rs 6,000 except the head 
ornaments were intended to be given asn 
present. This is denied by the defendants 
and though the plaintiff is supported by 
some witnesses, we are not prepared to accept 
their testimony which bas not been believed 
by the learned Judge. 


On behalf of the appellant-plaintiff, it 
is contended that there is a presumption thai 
a Hindu marriage is not in the Asura form 
but Brahma, thatthe evidence in this case 
shows that there was no ‘bride price’ paid. 
but that the father gave his daughter to 
the bridegroom decked with jewels and 
that the sloka vecited at the ceremony also 
shows that it wasa Brahma marriage. On 
the other hand Mr. Sundra Iyer contends 
that the Brahma marriage is primarily in- 
tended for Brahmins though no doubt 
the other castes including the Sudres 
may have adopted it im some instances, that 
the Balijas or Kavarais, the castes to which 
the parties belong, perform their marriages 
in the Asura form, that the admitted fact 
that they still retain the ceremony of a 
gift of a pagoda and a fanom shows that 
the Asura form has not been discarded by 
them and that the ommission of Viraha 
homam and Saptapads shows that even 
ifthe marriage is not Asura it cannot be 
Brahma. 

There is no doubt that according to Hindu 
Law the presumption is in favour of Brahma 
marriage. The. Asura marriage is not ap- 
proved and is considered a base form of 
marriage. Though it is allowed in the case 
of Sudras, Manu says it onght not to be 
practised even by them. Mann III, 51 and 
IX, 98. The Courts have, accordingly, held 
that in the absence of any proof to the 
contrary the marriage must be presumed 
to be in one of the approved forms—sce 
Gojabat v. Shahajurao Mahaji Raye Bhosle 
(1), Jagannath Parsad Gupta v Runjit 
Singh (2), Thayammal v. Annamalai Mudeli 
(3), and as the other approved forms are 
unusual and it is not stated that the marriage 

et 17 B. 114 at p. 117. 

i 25 0. 854 at p. 365. 

3) 19 M, 35. 
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is in one of those forms, the presumptions 
is that the marriage isin the Brahma form. 
But it is clear that the Asura form till 
recently at any rate was very common in 
Sonthern India. See I Strange’s Hindu Law 
page 43, and Leon Sorg states that the 
marriage by purchase is the common form 
among the Tamils and when money is paid 
to the father of the bride the formula is 
repeated. “ The money is for you, the 
girl is for me.” He also states that the 
Kavarais, to which caste the parties belong, 
marry according to the Asura form. 

This, undoubtedly, shows that the presump- 
tion of Hindu Law must be applied only 
with some caution to marriages among these 
castes. Itis not contended that these castes, 
even if Sudras which is not admitted, are 
not entitled to marry in the Brehma form. 
The words in Manu’s text “to a man learned 
in the Veda”, (Manu III 27), a qualification 
which, however, is notfound in Yajnavalkya, 
shows no doubt that the marriage was 
originally intended according to Manu for 
the Brahmins or the twice born classes. 
But the other classes must have adopted it 
in the days of the commentators, as we 
find Kullakka Bhatta, Sarvagna Narayana, 
Raghunandana and also others explain this 
to mean a person who follows the “achare,” 
that is the usage of his class. It cannot be 
denied that any class or person may marry 
in the Brahma form and we cannot ignore 
the tendency shows by the lower castes to 
imitate the higher castes in their ceremonies 
and other observances. When, therefore, it is 
shown that a certain community have been 
following till recently the Asura form of 
marriage, it may be that the Court may not 
be justified in drawing my presumption 
that they have abandoned that form but we 
can neither draw any presumption, for thess 
reasons, that the marriage is in the Asura 
form. The case, therefore, has to be decided 
upon the evidence given by the parties 
without the aid of any presumption in 
favour of either side. The distinctive mark 
of the Asura marriage in the payment of 
money for the bride. It is certain thatthe 
payment of a pagoda and 2% annas was 
not intended as any consideration in this 
case where the bride’s father spent thousands 
of rupees himself and gave presents of 
considerable value to the bride and the 
bridegroom. The payment was not made 
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to the father, the owner in the eye of the 
Hindu Law of his daughter for transferring. 
his rights over her, but it was made to the 
The caste tradition according to the 
purhott andthe defence evidence is, that 
this amount, fixed by the caste, is paid 
as Palu Kali-Milk Cooly ; this does not sup- 
port the theory that it is bride price. It 
looks more like a compliment paid to the 
mother, even where the father receives from 
the bridegroom, a cow anda bull and two 
pairs, itis treated asa marriage’ arsha in 
an approved form, as it is not given as the 
price of the bride. It will be observed 
that the son of a wife wedded in the 
first three forms of marriage, the Brahma, 
Duiva and Prajapatya liberates from 
sin, ten, seven and six ancestors and descend- 
ants respectively. The son of a wife married 
according to arsha rite liberates only three. 
It is a distinctive mark of these three forms of 
marriage that nothing is received by the 
bride’s father and according to Hindu Law, 
the Brahma form is honorably distinguished 
as the bride’s father gives her decked with 
jewels or honouring her by presents of jewels. 
According to some of the commentators of 
Manu, the father gives present of jewels also 
to the bridegroom. In this case it is in fact 
admitted and clearly proved by the evidence 
on both sides that this was done. The 
purohtt also proves that at the time 
of the Panigrahanam he recited the sloka 
**#vhich implies that the desire to attain 
heaven prompted the gift of the virgin with 
wealth and decked with jewels. This is pe- 
culiarly appropriate to Brahma and Daiva 
forms of marriage. It is repugnant to an 
Asura Marriage which is condemned and 
not carried out to attain heaven and where 
the father does not give wealth or Jewels but 
the bridegroom pays the bride price. The 
next contention is that even if it is not prov- 
ed to be Asura, the marriage cannot be 
held to be Brahma on account of the omission 
of Vevaha Homam, the nuptial fire and the 
Saptapad:. As already stated it is not con- 
tended that this omission renders the marri- 
age invalid in law. It is admitted that the 
formalities and ceremonies customary in the 
community to constitute the relation of 
husband aud wife have been complied withand 
that they constitute a valid marriage and the 
same evidence that proves that the ceremonies 
aforesaid were not performed also proves 
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that so far as this caste is concerned they are 
unnecessary to indicate the intention of the 
parties to enter into a valid contract of mar- 
riage. Mr. Mayne is of opinion that we have 
now only Brahma and Asura forms of marriage 
though he notices a few instances of Gan- 
dharva also. Mr. Justice Bannerjee observes 
in his book on Marriage and Sétridhanam of 
the four approved forms of marriage, the 
Brahma is the only one that now prevails, 
and all peraons, even Sudras, are at the pre- 
sent day held competent to marry in that 
form. Of the four base forms, the Asura is 
the one that is now prevalent and is in fact 
the most common form of marriage and 
Gandharva marriages also some time take 
place. The marriage in this case is, of course, 
not in the Gandharva form and if it is not 
in the Asura form, if these learned authors 
are right, it must be a Brahmu marriage. 
Such is also the view of the learned Judges in 
Sivaramabsahia Pillai v. Bagawan Pillai, (4). 

Assuming, however, that there are various 
forms of marriage now prevalent, does the 
omission of the Vivaha Homam and the 
Saptapad: show thatthe marriage in question 
cannot be in the Brahma or any other 
approved form. Mr. Sundra Iyer contends 
that itis not necessary for him to show that 
the marrriage wasin the Asura orin an 
unapproved form, there may exist others 
beside the eight forms. 

The Hindu Law books, the Smritis, describe 
the eight forms of marriage among Hindus; 
and the rules of succession are based upon 
these eight forms of marriage only. The 
rule of inheritance is based upon the follow- 
ing text of Yajnavalkya: 

“The property of a childless woman 
married in one of the four forms denominated 
Brahma, &c., goes to her husband, but if she 
leave progeny, it will go to her (daughter's) 
daughters; and in other forms of mariage 
(as the Asura, &e.,) it goes to her father 
(and mother on failure of her own issue).” 
The other forms of marriage as the Asura are 
evidently the four unapproved forms described 
in the earlier part of the Smiriti. Vignanes- 
vara in the Mitakshara enumerates them in 
his Commentary on this sloku. “Of a 
woman dying without issue, as before stated, 
and who had become a wife by any of the 
four modes of marriage denominated Brahma, 
Daiva, Arsha, Prujapatya, the property as 

(4) Madras Sudder Reports of 1859 p. 44, 
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before described, belongs in the first place 
to her husband. On failure of him it gocs 
to his nearest Sapendas. But in the other 
forms of marriage, called Asura, Gandhari 1, 
Raksheaa and Patsacha the property of chilil- 
less woman goes to her parents.” Muttakshara 
Chapter II Section XI, 11. 

Thus for purposes of succession to Sii- 
dhanam property the Hindu Law recognises 
only these eight forms of marriage and when 
a valid marriage has been proved to have 
been contracted according to the eustommy 
rites, then to decide the question of inhemt- 
ance we have to determine to which of these 
eight classes it belongs. Can it then be said 
that there are any ceremonies that are 
characteristic of.the Brahma or approved 
form as distinguished from the Asura form, 
so that their presence or absence as a cus- 
tomary formality or ceremony would indicate 
the class to which it belongs? Commentators 
are divided as tothe necessity of the pre- 
scribed offerings and wedding ceremonies in 
the case of Gandharva, Rakshasa and Patsacha 
marriages (Sacred Books of the East, Volume 
25, page 81, footnote to sloka 32). There- 
fore, apparently they entertain no doubt that 
there is no difference in the ceremonies as 10 
the other marriages. We have already held 
that among those classes who recognise 
Homam as essential toa valid marriage its 
performance is necessary to constitute the 
relation of husband and wife. Even 
in Gandharva marriage, Saptapadi follows 
Homam.This also assumes that among the five 
forms including Brahma and Asura, all these 
ceremonies have to be performed. Brindaraua 
v. Radhamani (5). Mr. Justice Bannerjee in 
his work “Hindu Law of Marriage and 
Stridhanam” page 95, states clearly: “Ab the 
present day, whether marriage is celebrated 
strictly according tothe Brahma form, or 
whether a nuptial gratuity is taken by the 
bride’s family, the same rites are observed in 
all cases.” Orin other words, there ave no 
distinctive ceremonies to distinguish the 
the Brahma fromthe Asura form. The non- 
performance of the Honam and the Saptapadi 
may thus be relied upon to show there was 
no valid marriage where they form, with 
or without others, the criterion of the inten- 
tion to enter into the contract of marringe, 
but it cannot be relied npon to prove that 
the marriage was in any particular form, 

(5) 12 M. 72, 
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Our conclusion is strongly supported by 
the judgment of the Bombay High Court in 
Moosa Haji Joonus v. Hujee Abdul Rahim (6), 
where it was held that a marriage, according 
to Mahomedan rites, was an approved form of 
marriage under Hindu Law. It was found 
to be the highest form of union known to 
Cutchee Memmons who follow. the Hindu 
Law and was free from all that was reprehen- 
sible. Itwas held that it was the quality and 
not the form of marriage that decides the 
course of devolution. 

We are, therefore, of opinion that the 
plaintiff is the heir of his deceased wife. 

The next question is what is the value of 
the property left by the deceased. According 
tothe plaintiff all the jewels which were 
worn by the deceased on the day of her 
marriage were her property given to her by 
the 1st defendant and their value is given by 
the plaintiff and bis paternal uncle, the 2nd 
witness. The latter estimates #4 at about 
Rs. 15,000. The other witnesses do not give 
their value. 

The lst defendant admits possession of 
jewels of the value of Rs. 5,428-9-0 and stated 
in his evidence that the other jewels worn by 
the deceased were either family jewels or 
borrowed for the occasion. It is not uncommon 
to borrow jewels to be worn by the bride at 

-the marriage and the lst defetdant’s evidence 
is supported by the fact that at the Vagdonam 
ceremony according to the lst defendant he 
promised to give jewels for Rs. 5,CGO only 
and the plaintiff's paternal uncle is only 
able to say that the lst defendant promised 
to give not less than Rs.5,000. This renders 
incredible the plaintiff’s evidence that he 
presented jewels worth nearly Rs. 15,060. 
We, accordingly, accept the lst defendant’s 
evidence on this point, 

We disallow the plaintiff’s claim to the 
gold chain claimedas he has failed to prove 
that he gave it to the Ist defendant for 
repair. 

Asto the defendants’ counter-claim they 
are not entitled to recover as the heirs of 
their daughter os the marriage was in the 
Brahma form and as to their allegation that 
they only gave some of the properties for the 
marriage ceremony and the others were in- 
tended to be taken back, it is not explained 
why they werenot taken back by one. Any 
property. therefore, allowed to remain with 

(6) 30 B. 197; 7 Bom, L. R, 447. 
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the plaintiff must be presumed to have been 
given to him. We, accordingly, disallow 
the counter-claim. 

We set aside the decree of the learned 
Judge and give the plaintiff a decree for the 
recovery from the defendants of the jewels 
in Schedule V of the lst defendant’s written 
statement or their value Rs. 5,428-9-0, with 
costs in both Courts on the above value of the 
jewels decreed. 

The counter-claim is dismissed with costs 
in both Courts. 

Decree modified. 





(s. c. 12 0.0 229.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civin APPRAL No. 225 or 1908. 
March 25, 1909. 
Present :—Mr. Evans, A. J. C. and 
Mr Tnudball, A. J. O. 
AMIR HASAN—PLAINTItF—ÅPPELLANT 
VE? BUS 
Musammat SARDAR BEGAM. AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Pre-emption—Pre-emptor must show subsisting right 
at date of decree—Right can be modified by eventa sub- 
sequent to wnstitutton of sutt~-Oudh Laws Act (XVIII of 
1876), ss. 9, 11,18 A, effect of—U. P. Land Revenue 
Act (II of 1901, Local), 8. 181—Partttion, effect on 
relationshtp of share-holders. 

A plaintiff pre-emptor is bound to show that he 
had a enbsisting right to pre-empt not only on the 
date when his suit was brought but also on the 
date when the decree of the Oourt of first instance 
was passed. Where owing to the effect of a partition 
coming into force after the institution of his suit, 
the plaintiff pre-emptor ceased to be a co-sharer of 
the sub-division of the tenure in which tho property 
was comprised. Held, that the plaintiff's stit must be 
dismissed. 

Sah Mal v. Hukam Singh, 20 A 100; Janki 2 rasad 
v. Ishar Das, 21 A. 874; Ram Gopal v, Piam Lal, 21 
A. 441 ; Dhagwun Das v. Mohan Lal, 25 A. 421; Ram 
Hit Singh v. Narain Rar, 26 A. 289, followed. 

Tho status of a pre-emptor under the statute 
law can be modified by events subgequent to the 
institution of suit. 

Mughal v, Jalal, 69 P. R 1898; Alahtab-ud-Din 
v Karam Ilahi 73 P. R.1898 ; dtma Ram y Levi Dial 
49 P.R. 1901 ; Muhammad Ayub Khan v. Rure Khan 
95 P. R. 1901, referred to. 

There is nothing in the Oudh Laws Act, which over- 
rides the fundamental principle of the law of pre- 
emption that a Court should not grant a decree for 
pre-emption when it would place the plaintiff in a 
position he is not entatled to hold in the existing 
circumstances of the case. 

Obiter dictum. 

A partition does not alter the relationship of tho 
share-holders of the village snter se, under section 
181 of U: P. Act, II of 1901, until the date from 
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which it takes offoot, even though the partition has 
been confirmed and all the papers completed long 
before that date. 


Appeal against the decree of the District 
Judge, Sitapur, dated 5th May 1909 confirm- 
ing the decree of the Snbordirate Judge, 
Kheri, Pated the 8thAugust, 1907. 

Mr. Q: N. Misra (for Mr. Manuel), for the 
lant. 

Mr. Mumtaz Husain, for Respondents. 


Judgment. 


Evans, A. J, C_—This is a second appeal 
in a suit for pre-emption brought by the ap- 
pellant. The facts of the case are set forth 
in the referring order of the learned Judicial, 
Commissioner dated the 22nd January, 1909. 
Briefly stated they are as below:—The appel- 
lant is a share-holder in mauza Chholabari. 
Hafiz Ali and Mohsin Ali defendants acquired 
a share belonging to Sadullah and Ahmad 
under a foreclosure decree dated the 22nd 
Jane, 1901. This suit was instituted on the 
7th June, 1907, claiming pre-emption of 
that share. 

The defence taken is two-fold. The first is 
that Hafiz Aliand Mohsin Ali had, previous 
to the date of the foreclosure decree, acquired 
a one biswa share in the same palis and 
secondly, that an imperfect partition of the 
village had been effected whereby the shares 
acquired by Hafiz Ali and Mohsin Ali 
had been placed in one thok while the 
share of the appellant had been placed in 
another thok. 

With reference to the first defence, it may 
be assumed, (though it is not proved), that 
Hafiz Ali and Mohsin Ali were share-holders 
in the village when they acquired the share 
in dispute under the foreclosure decree, dated 
the 22nd June, 1901, but there is a finding of 
the Court of first instance that the appellant 
is related to the vendors as sot forth in para- 
graph 4 of the plaint and, therefore, he has a 
prior right to pre-empt the property under the 
first clause of section 9, Act XVIII of 1876. 
This finding of fact was not considered by the 
lower appellate Court but the learned counsel 
for the respondents has intimated that he is 
unable to contest the finding of the Court of 
first instance on this particular point. 

The second defence taken involves a some- 
what difficult question. It has been found, 
and the finding is not contested, that the im- 
perfect partition referred to was confirmed by 
an order of the Collector, which was prior to 
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the 7th June, 1907, the date on which this 
suit was instituted. Under the provisions of 
section 181, U. P. Act ITI of 1901, after a 
partition has been confirmed by the Collector, 
it takes effect from the Ist July next follow- 
ing It has been contended on behalf of the 
respondents that, although the partition 
could not take effect until the lst July, 1907, 
still the partition was, a3 a matter of fact, 
completed before the date of institution of the 
suit and, therefore, when it was instituted, the 
share of the appellant was not situated in 
the Sub-division of the tenure in which the 
property sold was comprised and, therefore, 
according to a series of rulings of the Allah- 
abad High Court as noted below, [Sarh Mal v, 
Hukam Singh (1), Janki Prasad v. Ishar Das 
(2), Ram Gopal v. Piari Lal (3), Bhagwan 
Dass v Mohan Lal (4), Ram Hit Singh v. 
Nurain Ra: (5)], the appellant is not entitled 
to a pre-emption-decree. In my opinion the 
relationship of the share-holders of the village 
tnter se was not, under section 131, U. P. Act 
III of 1901, altered until Ist July, 1907. It 
is true that all the necessary papers were 
completed some threemonths before but there 
was no actual partition according to law as 
prayed until lst July, 1907. If the partition 
had been perfect partition the share-holders 
would have, undoubtedly, been jointly respon- 
sible for revenne until the Ist July 1907, 
even though the partition papers had been 
completed in the previous March. I, therefore, 
hold that on the date this suit was filed the 
shares of the appellant and respondent were 
not in different sub divisions. The Subordi- 
nate Judge dismissed the suit on 8th August, 
1908. It is not disputed that on that date 
the shares held by the parties wore in 
separate Sub-divisions. It was held, in thecase 
of Tahawwar Khan v.Madho Ram(6), ‘that the 
plaintiff ina pre-emption suit must be ablo 
to show a valid and subsisting title at the 
time when he brings his suit.” This ruling 
is based on the Allahabad rulings noted above. 
The head-note in Ram Gopal v. Piari Lal (8), 
is as below — Where a plaintiff, who had 
filed a suit for pre-emption based on the pro- 
visions of a wajrb-ul-arz, lost, during the 
pendency of the suit, the right to pre-empt by 
reason of the makal in which the properties 
were originally comprised having become the 
subject of a perfect partition, it was: held that 


(1) 20 A 100. (2) 21 A. 874, 
(8) 21 A. 441 (4) 25 A. 421. 
(6) 26 A. 289. (6) 11 0. 0. 290. 
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the suit for pre-emption should be dismissed,” 
In this case, by reason of certain partition 
proceedings, which took place while the suit 
was pending, the plaintiff ceased to be a co- 
sharer with the vendor in the mahai in which 
the property was situated before the decree of 
the Court of first instance had been passed. 
In discussing this question, the learned Chief 
Justice remarked as below:—‘The plaintiff 
is not a co-sharerin the undivided mahal 
any longer. He is not even a co-sharer with 
the vendor in the new mahal in which the 
property sold is situate. He is just as much 
a stranger inthe sense of the wayjtb-ul-arz as 
the defendant to whom the property was 
sold. That seems to be a strong reason for 
dismissing the suit, unless it can be shown 
that there is some general principle of law 
or procedure which compels us in dis- 
regard of the custom, and which would 
compel us in disregard of a contract, 
to look exclusively to the state of things 
that existed at the date of the institution 
of the suit, and to say that because on 
that date the plaintiff was entitled to pre- 
emption he is to have a decree for pre-emp- 
tion, although since that date his right has 
ceased to exist. It appears to me impossible 
to maintain that there is any such general 
principle of law.” Banerji, J. was of the same 
opinion saying:— The instances to which 
the learned Chief Justice has referred clearly 
show that the mere fact of the plaintiff’s hav- 
ing a right of action on the date ofthe suit 
would “not entitle him toa decree if he has 
ceased to have that right subsequently to the 
intsitution of the suit and before decree.” 

If the present suit were one based on 
custom orcontract contained in a wajtb-ul-arz 
I should have no hesitation in following the 
law which has been laid down by the learned 
Judges of the Allahabad High Court, but it is 
contended for the appellant that these rulings 
cannot be applied tothe law of pre-emption 
in Oudh, which is based on Statute law as 
set forth in Chapter 1I of Act XVIII of 
1876. It is urged that under section 9 of 
the Act the right of pre-emption is vested in 
certain specified persons and such persons 
cannot lose that right except under the 
provisions of section 11 of the Act. In this 
case no notice was given and, therefore, the 
appellant has an indefeasible right to pre- 
empt this property under section 13A of the 
Act. The learned pleader for the appellant 
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has, however, been obliged to concede that the 
Act is not exhaustive and a plaintiff pre- 
emptor may by his own act destroy his pre- 
emptive right, e. g., by selling or disposing 
of his property before the date of suit; but 
he contends that, when the plaintiff is depriv- 
ed of his property ad invitum by action taken 
by other persons, he is not deprived of the 
statutory right of pre-emption. The Statute 
law of pre-emption in the Punjab js 
similar to the Jaw in force in Oudh. In 
several rulings of the Punjab Chief Court 
noted as below —[Mughal v. Jalal (7), Mah- 
tab-ud-din v. Karam Ilahi (8), Atma Ram v. 
Devi Dial (9), Mahammad Ayub Khan v. 
Rure Khan (10)], the learned Judges of that 
Court recognize the fact that the status of the 
plaintiff pre-emptor under Statute law can 
be modified by events subsequent to insti- 
tution of suit and I hold that, unless there 
is a clear provision in the Oudh Laws 
Act giving the pre-emptor an indefeasible 
right to preempt without consideration of 
subsequent events, the general principles 
of the law of pre-emption should be con- 
sidered. The object of this law is, undoubted- 
ly, to exclude a stranger and, therefore, a 
pre-emptor, when he comes before the 
Court as an appellant, is bound to satisfy 
the Court that he was entitled to pre-empt 
not only on the date when his suit was 
brought but also on the date when the 
decree of the Court of first instance was 
passed. The Statute law in Ondh sets forth 
in clear terms the procedure, which is 
to be adopted by the pre-emptor, when he 
claims to pre-empt property but there is 
nothing in it which overrides the funda- 
mental principle of the law of pre-emption 
that a Conrt should not grant a decree for 
pre-emption when it would place the plain- 
tiff in a position he is not entitled to hold 
in the existing circumstances of the case. 

In this case it would be inequitable to 
allow the plaintiff to thrust himself into 
a tenure with which he is no longer con- 
cerned and into which he has no equitable 
right of entry. It is assumed in this dis- 
cussion that the transaction in consequence 
of which the plaintiff loses his right of 
pre-emption before decree is a bona fide 
transaction and not one entered into simply 


(8) 73 P. R. 1898, 


m 69 P. R. 1898. 
9 (10) 95 P.R. 1901. 
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with the object of defeating his pre-emptive 
right. In such cases other considerations 
arise. As there is no plea of this kind in this 
case the effect of a transaction of this kind 
need not be considered. 

I -hold that the principle recognized by 
the Allahabad High Court can be applied 
to the Statute law in Oudh and the plain- 
tiff pre-emptor is bound to show a valid 
title on the date the decree of the Court 
of first instance was passed. As this has 
not been done I would dismiss the appeal 
with costs. 

Tudball A.J. C—T concur. I can see 
nothing in the Statute law of Oudh 
which bars the application of principle ap- 
plied by the Allahabad High Court to suits 
for pre-emption. The object of the Statute 
law is the same as the object of the cus- 
tomary law which is in force in the pro- 
vince of Agra and the principle in my 
opinion applies equally to both. It was in- 
cumbent on the plaintiff in the present 
case to show that on the date of the de- 
cree in the lower Court he had a subsist- 
ing right to pre-empt over the vendees 
defendants. As a matter of fact within a 
few days of his suit having been instituted, 
the purtition, which had already been 
confirmed, prior to the institution of his 
suit, came into force, and he became a 
co-shaver in another thok, whereas the two 
separate shares obtained by the defendants 
were placed together in another thok and 
the plaintiff is no longer a co-sharer of the 
Sub-division of the tenure in which the 
property was comprised. Moreover, the share 
of Hasan, which had been obtained by the 
defendants presumably after the foreclosure 
decree obtained in respect to the property 
now in dispute, has admittedly not been 
pre-empted. No attempt whatsoever has 
been made by the plaintiff to enforce his 
right of pre-emption therein and he has 
lost his right by the lapse of time. I 
would, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Cryin APPEAT, No. 86 or 1908. 
April 7, 1909. 
Present :—Mr. Evans, A. J. C., and 
: Mr. Tudball, A. J. C. 
SRI DHAR—DEFENDANT—ÅPPELLANT 
Versus 
Mahant DHARAM DAS—Puratntiry— 
RESPONDENT. 

Religious Institution—Mahant of asthan and temple, 
position of —Trustee—Pover of trustee to create t ust— 
Trusts Act (II of 1882), 8. 47—Estoppel—No estoppel 
where defendant was ret misled and had full row. 
ledys of facts—KEvidence Act (I of 1872), +. 116—~ 
Persons in poseesston of trust property under 1014 
deed—Riyht to retain porsserswn for having spent money 
thereon—Lien, 

The Mahant of an Asthan and tomple is in tho 
position ofa mero trustee and has at the utmost tho 
powers of a manager or guardian of an infant. 
Vidyapurna v. Vidyandhi, 27 M. 485, Gnanasambinda 
v. Felu Pandaram, 28 M 271; 271. A 69, Babajee 
v. Lutmanda, 5 Bom. L R. 932. referred to. 

A person has no powor whatsoever to appoint a 
trustee of the property of which ho himself is the 
trusteo Consequently, a deed by which such a per- 
son creates a trust is void «ab initio. A trusteo 
has no power to transfer his trust to another 
person. 

There can bo no estoppel of the kind contem- 
plated by section 115 of tho Evidence Act, where 
the defendant, being fully awaro of tho position and 
powers of the plaintiff and the nature of the 
property, did not act upon any mistaken belicf 
as to the title, induced by the representation of the 
plaintiff Abdul Ghaffar v. Mian Walid, 6 O.C. 355, 
followed. 

Persons in possession of trnst property under a 
deed, which is null and void, cannot rotum posses- 
sion of the property on the ground that thov spent 
moucy on the property with the consent of the exc- 
cutant of the decd. 

Appeal against the decree of the Sub- 
Judge, Gonda, dated 31st August, 1908. 

Hon'ble Rai Sri Ram, Bahadur, and Babu 
Bisheshwar Nath, for the Appellant. 

Babu shwari Frasad, for the Respondent. 

Judgment.—tThe facts of the case out 
of which this appeal has arisen are as 
follows :— 

The plaintiff-respondent is the Mahant of 
an Asthan at Ajudhia. The history of the 
Asthan is to be found in Exhibit H-1], the 
wajib-ul-arz of village Nagar, Pargana 
Nawabganj, in the Gonda District. From 
that document it will be seen that one 
Mohan Das, a Ramanand: Bairagi in time of 
Nawab Asaf-ud-dowlah, went to Ajudhia to 
bathe and liking the place settled there. He 
built himself a house for puta purposes and , 
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took to the worship of the God Narsinghjt. He 
gathered round him many disciples and follow- 
ers among whom was one Raja Tikait Rai, the 
Diwan of Asaf-ud-dowlah, who obtained from 
the latter a revenue free grant of 393 bigkas 
pukka of banjar land situated in certain 
villages (the property now indispute) to 
enable him to meet the expenses of his Asthan. 
He brought theland under cultivation, died 
and was succeeded by his disciple Hari Das, 
who was succeeded by Ajodhya Das and 
Ram Das in turn. Ram Das was alive at 
the time when this twajsb-ul-arz was pre- 
pared. The wajtb-ul-arz relates that the 
income of the property was spent in bal bhog 
and repairs of the temples and houses which 
had been built for the purposes of worship. 

When Oadh was taken over by the British 
Government all property was confiscated to 
the Crown. Inthe case of the present pro- 
perty the wujib-ul-arz relates that after 
inquiry in respect thereto under the orders 
of the Chief Commissioner, dated <5th of 
June, 1862, with the sanction of the Lieu- 
tenant-Governor, the property was granted 
ag muafi in perpetuity to Ram Das Mahant 
conditionally on the income being spent on 
the puja. Smallsums per annum were assessed 
as cesses on the various portions of the 
property. 

In paragraph 4 the entry in relation to the 
rights of transfer and inheritance is as follows: 
“Tn this mahal no representative has a right 
to transfer by sale or mortgage. The repre- 
sentative shall spend the income in Lal-bhog.” 
The above shows that the grant was clearly 
one for tho np-keep and maintenance of the 
Asthan and the temples attached thereto and 
the performance of the puja therein, and 
that the grantee had no power to transfer the 
property. 

The plaintiff-respondent is the successor of 
Ram Das. On the 8th of March, 1904, he 
executed the document, the so-called Tambik- 
nama, in dispute in this case in favour 
of defendant-appellant’s brother Bidyadhar. 
He caused the entry of the latter’s name to 
be made in Government records and placed 
him in possession 

On the 18th March, 1907, he brought the 
present suit. At first he sought only for a 
declaration that the deed was null and void 
but subsequently amended his plaint and 
asked for possession of the property č. e., 
the landed property and the Asthan. The 
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defendant-appellant’s brother Bidyadhar 
being dead, the suit was brought against the 
present defendant as the heir of the deceased 
in possession. 

In the plaint he stated that the property 
constituted a grant to the Mahant conditional 
on the income being spent on Bhograj and 
Sadhu Satvan and that it was inalienable; 
that he had under the Tamlsknama made 
Bidyadhar manager of the property and the 
Asthan and the temple; that the latter had 
appropriated all the income of the villages 
and in 1903 had removed bricks, timber and 
household property; that the Tamliknuma 
had been executed without consideration, 
through trast in Bidyadhar and that the 
plaintiff did not know its terms or under- 
stand its effects; that if it is not cancelled 
and set aside it will injure the property ; 
that as a Mahant he had no power to transfer 
the property and the Tamliknama was null 
and void (replication para. 17). i 

In his written statement defendant admit- 
ted that the property wasa revenue free 
grant and that the Mahant was not empower- 
ed to sell or mortgage it and pleaded that 
the Tamliknama had been executed on 18th 
of March, 1904, and that under it Bidyadhar 
and after him the defendant had become the 
owner and manager of the property; that the 
suit was barred by time and also br the 
terms of section 539, Civil Procedure Code 
(old) ; that the plaintiff had executed on the 
18th of January, 1906, another deed in 
which he had set forth that the first deed 
was a good and valid one and was binding on 
him; that there had been no violation of 
the terms of the contract and if there 
had been, the plaintiff was not entitled to 
have it cancelled; that plaintiff had stated 
the gross income of the property to be 
Rs. 1,000 whereas he had, as a matter of 
fact, granted certain leases (perpetual and 
temporary) to certain persons so that the 
total available income was only Rs. 570; 
that the plaintiff was estopped from suing 
in that the defendant and his brother 
relying on terms of the document had paid 
moneys to the plaintiff and had spent 
other sums on the management and- pro- 
tection of the property. 

In his replication the plaintif pleaded 
that he was oppressed by one Ram Sewak 
who brought a suit against him and so, 
seeing himina helpless state, the defendant’s 
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. brother forced him to sign the Tamliknama 
(undue influence) ; and that he himself had 
no power to execute the Lamliknama which 
was null and void ab initio. He admitted 
that he had given the leases as stated by 
the defendant prior to the execution of the 
Tamliknama but alleged that the defendant 
aud his brother had derived benefit from 
the transfer. 

The Subordinate Judge framed eleven 
issues. Of these the lst and 9th relating 
to limitation and section 539, Civil Proce- 
dare Code, do not concern us on appeal. 
He combined the 2nd, 3rd, 4th, 5th and 
10th issues in his judgment and held on 
the evidence and true construction of the 
Tamltknama :— 

Firstly, that the plaintiff was not the 
head of a muth but that he was a bare 
trustee like the Dharamkarta of a temple; 

Secondly, that by the document he had 
constituted Bidyadhar and his successors, 
the hereditary and perpetual managers not 
only of the property but also of the tem- 
ples and Asihan, giving him all the powers of 
the Mahant, the plaintiff only remaining Mahant 
in name ; 

Thirdly, that the plaintiff had no power 
as trustee to make anv such permanent 
transfer of the property or of the duties 
attaching to his office and that the deed 
was null and void ab initio; 

Fourthly, that he was not debarred from 
raising such a plea(in his replication): 

Fifthly, that there was no estoppel in 
the case as both parties acted with their 
eyes wide open and with full knowlege; 

Siathly, that plaintiff had cause of action 
for the suit as the deed was null and void; 

Seventhly, that the deed of 18th January, 
1908, did not affect the positions of the 
parties in any way ; 

Highthly, that the defendant was the legal 
representative of the deceased Bidyadhar. 

On the issues as to whether defendant 
or his brother had been guilty of any 
breach of the conditions of the deed and 
effect thereof, if any, he came to no finding 
decreeing the claim on the ground that the 
action of the plaintiff as a trustee was utterly 
beyond his powers and the whole transac- 
tion, therefore, null and void. 

The defendant appeals and the following 
pleas were pressed:— 

Firstly, that the plaintiff came into Court 
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alleging want of consideration, undue influ- 
ence and want of knowledge of the condi- 
tions of the deed and the effects thereof 
and having failed to establish these grounds 
his suit should have been dismissed and he 
should not have been allowed to plead that 
the transaction was null and void, as the plea 
was not entered in the plaint. 

Secondly, that the Tamliknama was not null 
and void ab intiio as plaintiff had full power 
to make the arrangement which he sought 
to bring into existence by it; 

Thirdly, that the plaintiff was estopped 
from pleading that he was not competent to 
execute the deed; 

Fourthly, that as Bidyadbar and his if 
brother had, with plaintiffs consent and 
knowledge, spent much more than they 
had received as income from the property, 
plaintiff was estopped from disputing their 
right to retain possession ; 

Fifthly, that at any rate the Tamlthnama 
was valid as against plaintiff-respondent for 
his life-time, if not against his successors , 

Stxthly, that there had been no breach of 
the conditions of the deed. 

I. In regard to the first point the plain- 
tiff’s learned pleader has attempted to sup- 
port the case on the ground of undue influ- 
ence. On this, however, the lower Court 
has held that the parties acted with full 
knowledge and we agree in holding that tho 
plaintiff has utterly failed to substantiate 
any undue influence or misrepresentation; but 
in para. 17 of his replication he clearly plead- 
ed that he was legally incompetent to make 
any such arrangement as was set forth im 
the deed in dispute and this issue clearly 
arose upon the pleadings and the appellant 
was not taken by surprise. The issue was 
framed and there is no force in this plea on 
the defendant’s part. 

II. The decision of the second point rests 
mainly on the exact status of the defendant 
in respect to the property in suit and the 
correct interpretation of the Tamlzknama. 

The learned pleader for the appellant main- 
tains that the plaintiff is not a mere trusteo 
or dharamkarta of a temple but that he is 
a quasi Swami or Head of a muth or religi- 
ous brotherhood who has an absolute right 
over the income of the property attached 
thereto, subject only to the burden of paying 
therefrom the expenses of the muth; that 
he has rights not similar but analogous to 
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those of a Hindu widow and has limited 
powers of transfer; that though the deed, 
in so far as it may purport to transfer the 
management of the muih and give the de- 
fendant power to sitin the Bhek and bea 
president thereof for the purpose of appoint- 
ing Blahants, may be invalid and of no force, 
still as to the transfer of the property which 
- is aseparable portion, it amounts to a per- 
petual and heritable lease and is binding at 
least on the plaintiff, though it may not bind 
his successors and the deed is, therefore, not 
void in toto and ab initio. 

Ou the other side it is contended that 
plaintiff is a mere trustee, incompetent to 
transfer either the property or his office as 
Mahant or the management of the temples 
as he has done by the deed in question and, 
therefore, the deed ‘is null and void. 

We have already set forth above the history 
of this Asthan and the property held by the 
Mahani thereof. The appellant’s learned 
pleader depends on the ruling in Vidyapurna 
Tirtha Swami v. Vidyancdht Thirtha 
Swami (1), wherein it was held that the 
dharmkarta of a temple is a mere trustee 
who is bound to apply the funds at his 
disposal on the object of the trust, but 
thatthe head of a muih is not a mere trustee 
but a “corporation sole” having an estate 
for life in the permanent endowments of 
the muth and absolute right in the income 
derived from offerings, subject only to the 
burden of maintaining the institution. Grant- 
ing that the above is a correct statement 
as to the legal status of the head of a 
math (which we, however, are not inclined 
to concede), the present plaintiff cannot, for a 
moment, be described as the Swami or head 
of a muth. As defined in the ruling quoted, 
muth is an institution established as a centre 
of theological learning and in order to pro- 
vide a line of competent teachers with re- 
ference to established Hindu creeds. Even 
the appellant’s learned Pleader would not go 
further than to call the plaintiff a guasi 
Swami but the history, set forth above, 
shows that no muth was ever established, 
that the giant was originally made to an 
ascetic to onable him to meet the expenses 
of his Asthan and temple and that after the 
confiscation by the British, it was granted 
to the then Mahant conditionally on the 
income being devoted to “puja”. The Mahant 

(1) 27 M. 436, 


INDIAN CASES. 


[1909 


admittedly has no power to sell or mortgage. 
But itis extremely doubtful that even the 
head of atrue muth is in the position of 
a tenant for life [Qnanasambanda Pandaru 
Sannadhi v. Velu Pundaram (2)]. In Babaji 
Rao Gambhtrsingh v. Luamandas Raghonathdas 
(3), the Bombay High Court has held that a 
muth like an idolis in Hindu Law a juridical 
person capable of acquiring, holding and 
vindicating legal rights though it can only 
act in relation to those rights throngh the 
medium of some human agency. It is 
unnecessary to decide this point in the 
present case because itis not the case of a 
true muth and, in our opinion, the Mahant 
is in the position of a mere trustee and has 
at the utmost the powers of a manager or 
guardian of an infant. 

It is next necessary to examine the 
Tantknama and see what the plaintiff has 
purported to do by that deed. Inthe pre- 
amble he s'ates the fact that he is the 
Mahant of Asthan Ramkot, the temple of 
Narsinghj;, and sets forth the manner in 
which he came to fill that office and the 
properties attached thereto. He then goes 
on to say “That as there is no certainty 
of life and none of my disciples appears 
to be competent enough to perform all ser- 
vices appertaining to the temple and to 
manage the property, I, therefore, appoint 
Babu Bidyadhar as trustee (Afutwalii) of 
Asthan Ramkot, house and Narsingbji’s 
temple and of the five villages mentioned 
above together with the houses and temple 
situated in mauza Kalianpur on the following 
conditions :— ` 

“ First, that as the gross income of the 
villages is Rs. 1,000 out of which Rs. 400 
is the cost of management and collection 
eto. and Rs. 600 is spent on Bhograj, there- 
fore, the trustee (Mutwal) shall pay 
Rs. 600 a year to the Mahant of 
the Asthan for Bhograj expenses and all 
other expenses relating to the aforesaid 
temple and will take the rest of the in- 
come and profits in lieu of management and 
expenses of the villages, payment of Go- 
vernment dues and his services. I and my suc- 
cessors will not have a right to demand more 
than Rs. 600 from the trustee, that sum 
to be paid in twelve equal instalments. The 
trustee shall have in regard to the manage- 


3) 23 M. 271, 27 I. A..69, 
3) 5 Bom, L., R. 082, 
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ment of the villages all powers like myself as 
proprietor-manager. 

“Secondly, the trustee and his successors 
will, one after another, be appointed trustee 
by the then trastee. In default of appoint- 
ment by a trustee, any one of his heirs 
and successors, most competent to do the 
work, shall be the trustee. ‘The trustee shall 
not be entitled to waste, rain or alienate 
the trust property. The ordinary annual 
repairs of both temples will be carried out 
by the trustee; that unless default be made 
by the trustee in payment of the annual 
amount successively for twelve instalments, 
he shall not be removed from his office; 
if in case of default he be removed then 
he will have no right or claim to the 
said villages; nor will he be entitled to any 
damages. 

“Thirdly, the trustee will have power to 
supervise the Asthan, temples and the ser- 
vants of the Asthan and their conduct and 
to see that offerings are made to the idols 
according to the established practice, and if he 
finds any defects in the above-mentioned mat- 
ters then he may interfere with the manage- 
ment so that the old custom may be fol- 
lowed. The word ‘conduct’ above-mention- 
“ed means that the Mahanti and the mana- 
gers of the «sthan will properly perform 
their religious duties, and if they do not 
do so, thé trustee will have power to correct 
and dismiss them. When the -office of 
Mahant falls vacant and a successor is pro- 
posed by the bhekh in place of the old 
one, then the trustee will call some members 
of the bhekh and will act as a chairman 
and the mahani will be appointed by the 
majority. 

“ Fourthly, the details of the expenditure 
of Rs. 600 a year which will be received by 
the Mahant from the trustee shall be 
as follows :—(It is unnecessary to set forth 
these details). 

“ “The money which will be saved after de- 
fraying annual expenses will be deposited as 
trust money on behalf of the temple and 
will be laid out as the trustee and the 
Mahant should deem fit. 

“ Fifthly, I, the author of the trust and the 
trustee, will be bound by the above-mentioned 
terms. All our heirs and representatives will 
be bound by it.” 

It seems to us quite clear that terms of 
the deed set out above show clearly that 
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the Mahant was attempting to croste a trust 
of the trust property. Tho chief purpose 
was to appoint Bidyadhar as chairman of 
the body of Muhants which elect the Mrhant 
to give charge of the trust property. He 
gives him power to supervise the temples 
to regulate the conduct of the ceremonies 


therein. He gives him power even to dis- 
miss the mahant himself from his post as 
trustee. He makes over to him the manage- 


ment of the trust property, allows him to 
retain Rs. 400 ont of the gross income for 
his own services and the expenses of manage- 
ment. He makes it incumbent upon him to 
pay Rs. 600 over to the Mahant himself lor 
the purposes of meeting the expensesof the 
Asthan. He makes it impossible for the 
trustee or any of his successors to be re- 
moved from the post except in default of 
payment of twelve monthly instalments and 
he makes the post of the trustee hereditary 
and perpetual. The deed.it seems to us 
cannot be described as a perpetual lease. 
It is in language and in effect a deed creat- 
ing a trust. Now the’ plaintiff himself is 
the trustee of the property. But through- 
out ihis deed he seems to treat himself more 
or less as the owner at least of a life-in- 
terest in the property and as such fully 
empowered to create the trust which this deed 
purports to create. But as Mahunt and trustee 
in charge of this property he had no power 
whatsoever to create this trust. The deed, 
therefore, is void, in our opinion, ab initia 
as the plaintiff has no power whatsoever tu 
appoint a trustee of the property of which 
he himself is the trustee. Delegatus non 
potest delegare, lie cannot delegate his office or 
his duties to a stranger. He has no power 
to transfer his trust to another person (section 
47, Indian Trusts Act). 

This brings us to the third point as to whe- 
ther the plaintiff 1s estopped from pleading 
that he was not competent to execute 
the deed. 

The Subordinate Judge held that the ques- 
tion of estoppel does not arise because 
Bidyadhar was not deceived in any way. he 
being fully aware of the-position and powers 
of the Mahant. As regards the actual facts 
there cannot be the slightest doubt that, 
both Bidyadhar and the Mahant knew the 
exact position occupied by the latter. 
They both knew that the property 
was trust property and that the Mahant 
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had no powers of alienation, and they 
must be presumed to have known that a 
trustee as such is unable to transfer his 
trust in the absence of special provision for 
the same, or for otherwise than as allowed 
by.law. It is nowhere alleged that the 


plaintiff at any time represented himself as’ 


empowered to alienate the property. Both 
parties must, therefore, be held to have acted 
with a full knowledge of the true facts of 
_ the case. 

There can be no estoppel of the kind con- 
templated by section 115 of the Indian Evi- 
dence Act, as it is clear that the defen- 
dant did not act upon any mistaken belief 
as to the title, induced by the representa- 
tion of the plaintiff. In regard to the con- 
tention that there isa rule of general ap- 
plication that aman is estopped by his own 
deed we may refer to the ruling of this 
Court in Abdul Ghafar Khan v. Miyan 


Wahid Ali Shah (4), where the point was ~ 


fully considered by, a Bench of this Court 
and it was held in the circumstances (very 
similar to those of the present case) that 
the plaintiff was not estopped from prov- 
ing that he held the property as a 
trustee and, that the transfer of it was 
invalid. For the reasons given therein, 
we must hold that the plaintiff in the present 
case isnot estopped from proving that he 
held the property now in suit asa trustee 
and that the transfer of it was invalid. This 
brings us to the 4th and 5th points. 

Tt is urged that, as the defendant-appellant 
and his brother with the plaintiff's consent 
spent money upon the property, the plaintiff 
is estopped from disputing their right to 
retain possession; and it was urgéd that the 
deed was validas against the plaintiff at 
least for his life-time. As regards the valid- 
ity of the deed we have already held that 
it is invalid being void ab initio. In regard 
to the plea that the appellant spent money on 
the estate we can see no estoppel in this in 
view of the fact that he had full knowledge 
of the original trust; moreover, as the lower 
Court has shown the plaintiff is more or less 
a simpleton. The suitis not one fora decla- 
ration or a mere cancellation of a document 
which the Court in its discretion may refuse 
to grant where it finds the parties in pari 
delicto. The defendant-appellant and his 


brother are artute persons who had full know- 
(4) 6 O. C. 855. 


ledge of the fact of the case and who acted. 
with their eyes wide open. They are in 
possession of trust property under a deed, 
which is nall and void. They have no shadow 
of a title in any way and have no claim 
upon the sympathies of the Cout. The 
plaintiff as trustee is entitled to hold posses- 
sion of the property until he is removed from 
his post by those who have power to do so. 
In these circumstances we are of opinion that 
the plaintiff is not estopped from regaining 
possession by reason of any expenditure 
which the appellantor his brother may have 
incurred. In our opinion the appeal must 
fail and is, therefore, dismissed. In the cir- 
cumstances of the case we think it right to 
make each party pay his own costs in both 
Courts and order accordingly. 
Appeal dismissed. 
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MADRAS HIGH COURT. 
FULL BENCH, 
Cryin Revision Petitions Nos. 599 anp 600 
oF 1903. 
May 1, 1908. 
Present: —Sir Arnold White, Chief Justice, 
Mr. Justice Miller and Mr. Justice Munro. 
KALAVAGUNTA VENKATA KRIST: 
NAYYA AND orners—Perrrioners 
(in C. R. P. No. 599 ov 1908) 
KALAVAGUNTA VENKATACHALAM 
AND OTHB88—PSsTITIONERS 
(ox C. R. P. No. 600 or 1906) 
VETEUS 
KALAVAGUNTA LAKSHMI 


NARAYANA— RESPONDENT (IN poru). f 
Hindu Law—Hanra Marrwge—Maniage bro'age 
ajreement— Agi eemantto pry money to bride's futher 
in consileiatwn of marriage—dgreement oppotel to 

public pilicy —Contru't Act (IX of 1872), as. 23, 65. 
A contract to pay money to the father of a girl in 
consideration of hig giving her in marriage 1s im- 
moral and opposed to public pokey withim the mean- 
ing of section 23 of the Oontract Act ; 
Though the Asur: form of marriage, when actually 
performed, may be recognised as valid, an agreement 
for such a marriage cannot be legally enforced. 
Money, if actually paid to the father in considera- 
tion of the marriage, cannot be recovered back 
after the marriage 18 solemnized, nor does æ suit 
lie to recover such money if 16 has not been paid 
ın pursuance of an agreement to pay it. 
Dholidas v. Fulchani, 22 B. 452, followed. 
Vithyanatham v Gangarasu, 18 M 83, Visvanzthan 
v: Saminathan, 17 M. 9, not approved. 


Petitions under section 25 of Act LX of 
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1887 to revise the decrees of N. Lakshmana 
Rao, Subordinate Judge of Kistna at 
Ellore, in Small Cause Suits Nos. 1353 and 
1615 of 1905, respectively. 
REFERENCE TO A FULL BENOH. 

In this case the plaintiff sues to enforce 
one of the terms of an award made by the 
panchayatdars who effected a partition 
between himself and his brothers. As the 
plaintiff had lost his wives whilst still a 
youth, the award, dated the 15th July 1886, 
provided that afresh marriage should be 
celebrated at the expense of all the brothers 
and they should take upon themselves the 
responsibility of celebrating the marriage, 
search for a bride, pay the expenses required 
therefor in four shares, that is to say, other 
expenses excepting jewels, and have the 
marriage celebrated. The plaintiff did not 
marry until 1902 when he was between 
forty and fifty and had to paya bride price 
of Rs.500 which took the form of a con- 
veyance for land worth that amount to the 
father of the girl aged ten whom he obtained 
in “marriage. He has now sued oneof the 
brothers under the award for a share of 
the marriage expenses including the bride 
price and has obtained a decree. Tt is now 
contended for the appellants that the award 
so far as it invoives payment of bride 
price is illegal and void. This, in our 
opinion, involves che question whether an 
agreement with the father of a girl fora 
payment to him in consideration of giving 
his daughter in marriage should be regarded 
by the Court as “immoral or opposed to 
publio policy” within the meaning of 
section 23 of the Indian Contract Act. If 
so by the terms of the section the object 
or consideration of the agreement is unlaw- 
ful and the agreement itself ıs void. Ifthe 
agreement with the bride’s father be for. an 
unlawful object, then so much of the award 
in this case as obliges the plaintiff's brothers 
to enter into such an unlawful contract or 
to contribute to the payments made there- 
under must also be unlawfal, although in 
other respects the award may be. enforced 
[Pickering v. Ilfracombe Railway Co. (1)]. 

If the point were not covered by authority 
we should have no hesitation in holding 
that such agreements for payment toa father 
in consideration of his giving his daughter 
in marriage are immoral and opposed to 

(1) (1868) L. R. 8 O. P. 260. 


public policy, whether the question be ap- 
proached from thè standpoint of Hindu Law 
or of justice, equity and good conscience 
which we are bound to administer, 1t 15, 
no doubt, trae that, when a father gives 
his daughter in marriage in consideration 
of such a payment, the marriage is valid. 
Seeing | that this form of marriage 1s 
a survival from less civilised times and is 
still common among some sections of the 
Hindu community as well as for other rea- 
sons Hindu Law has been unable to go so 
far as to refuse to recognize the validity 
of such marriages and has been compelled 
to tolerate them. Such contracts with a father 
are none-the-less opposed to Hindu concep- 
tions of morality, and the statement of Mr. 
Ghose at page 604 of his Hindu Law that 
it is certainly not allowable according to 
the Smritis to give or receives price for 
the bride is abundantly borne ont by the 
convenient collection of texts appended to 
the chapter in which this statement occurs. 
Not only is this not one of the approved 
forms of marriage, but-it has received the 
opprobrious name of Asura or demon marriage 
as one unfitted for human beings. From 
the other standpoint it is clearly opposed 
to the dictates of justice, equity and good 
conscience to allow a father to make a pro- 
fit out of the fulfilment of the duty imposed 
upon him by Hindu Law of finding a suit- 
able husband for his daughter, and such 
contracts by a father would appear to be 
more and not less objectionable than marriage 
brocage contracts entered into by persons not 
having any special duty towards, or interestin. 
the parties to be married. The Bombay deci- 
sions, ending with Dholidas Ishvar v. Fulchand 
Chhagan (2), arein accordauce with this view, 
and a similar view was expressed by Garth, C.J., 
in Ramchand Sen v. Audatto Sen and Srinath 
Sen (3), where it was unnecessary to decido 
the point. The decision in that case that 
money paid to a father may be recovered 
back if the marriage does not take place 
may be supported if the agreement be held 
illegal on the ground that money paid under 
an executory illegal agreement may be re- 
covered back when the illegal agreement has 
not been executed—lDLeak on “Contracts,” 
page 672—3rd edition. 

In Visvanathan v. Saminathan (4), however, 


E 22 B. 658 atp. 662. 
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a contrach to pay a father Rs. 400 for giv- 
ing his daughter in marriage was enforced 
and the Court declined to hold that im the 
present state of society the receipt by a Hindu 
father of money in consideration of giving his 
daughter in marriage is in every case, with- 
out distinction, immoral or contrary to public 
policy, and laid down that each case must 
be decided on its own merits. We feel 
great difficulty in following this decision, 
which throws upon the Court tho duty of 
: holding an enquiry as to all the circum- 
stances of each case. Such an enquiry would, 
we think, be very objectionable as the Court 
might be called to go into all sorts of 
embarrassing questions, and there would be 
no well-established standard by which the 
propriety of the particular agreement could 
“be tested. In considering whether any par- 
ticular contract is illegal the Courts have 
generally considered whether the tendency 
of such contracts if enforced would be ad- 
verse to morality or public policy, rather 
than the precise amount of mischief which 
would be likely to result from enforcing 
the particular contract before the Court, 
We think this is the right way to approach 
the question and we agree with the observa- 
tion of Farran, C.J., in Dholidas Ishvar v. Ful- 
chand Ohhagan (2). “If this Court were to en- 
force such a contract when the amountissmall 
and in accordance with caste principles, it 
would, I think, be impossible to treat other 
contracts of a similar kind but differing only 
in amount as unenforceable.” In view of 
the fact that the decision in Visvanathan v. 
Saninathan (4) has been referred to without 
disapproval in Vutthyanatham v. Gangarazu 
(5) and has been followed in Baldeo Sahat 


v. Jumna Kunwar (6), and as the question: 


is important, we have resolved before deciding 
this case to make the following reference to 
a Full Bench .— 

“Tg a contract to make a payment to a 
father in consideration of his giving his 
daughter in marriage to be regarded as 
immoral or opposed to public policy within 
the meaning of section 23 of the Indian 
Contract Act ?” 


The case again came on for hearing in due: 


course before the Full Bench constituted as 


above, 

Mr. H. V. R. Sarma, for the Petitionera in 
both. 

(6) 17 BL. 9. (6) 23 A, 496, 


Mr. K. Subrahmania Sastri, for the Respond- 
ent in both. 
` Judgment. 

Sir Arnold White, C. J.—The question which 
has been referred to us is “Is a contract to 
make a payment to a father in consideration 
of his giving his daughter in marriage to be 
regarded as immoral or opposed to public 
policy within the meaning of section 23 of the 
Indian Contract Act?” 

I am of opinion that our answer 
to this question should be in the afirm- 
ative. 

I should have had little hesitation in 
coming to this conclusion had it not been 
for the fact that in Varthyanathan v, 
Gangara (5), in which the judgment was 
delivered by Sir Muthuswami Ayyar, the 
learned Judges would appear to have approved 
of the decision in an earlier case [Visvanathan 
v. Saminathan (4)], in which a contract to 
make a payment to a father in consideration 
of his giving his daughter in marriage, the 
marriage having taken place in the Asura 
form, was held to be enforceable. There can 
be no doubt that the contract, which was 
held to be contrary to publie policy in 
Vaithyanatham v. Gangarazu (5), was a 
marriage brocage contract, in the ordinary 
acceptation of the term, whilst in Visunathan 
v. Saminathan (4), the contract was with 
the father. Further, Ido not think it can 
be said that the Judges, who decided [Vistana- 
than v. Saminathan (4)], intended to limit 
this decision to cases where the marriage 
had taken place in the Asura form. There 
are general observations in the judgments 
in Visvanathan v. Saminathan (4) which go 
to show that the learned Judges were of 
opinion that the English rule of law was not 
applicable, apart from any question of the 
form of the marriage, and Sir Muthuswami 
Ayyar, in Vatthyanutham v. Gangarazu (5), did 
not dissent from those observations. Sir 
Muthuswami Ayyar based his decision on 
two grounds, viz:—" that the justice of the 
rule of publio policy is open to no question 
and that no established usage precludes its 
application except in the case of a money 
payment agreed to be made to the father 
of the girlin the Asuraform.” The learned 
Judge appears to have intended to limit his 
exception to cases where the marriage took 
place in a form which necessarily involved a 
money payment to the father., Although 
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it may be that, as regards the particular case 
in which the present order of reference has 
been made, the question does not arise, we 
cannot answer.the question, inthe general form 
in which it has been referred to us without 
deciding whether the rule does or does 
not apply when the marriage is in the Asura 
form, It is to be observed that the learned 
Judges, who decided YVaztthyanathan v. 
Gangarazu. (5), were not considering the 
general question which we have to decide 
but the special question whether the earlier 
decision, whore the marriage had been in the 
Asura form, was good law. The question 


arose for consideration in the Bombay 
High Court in Dholidas Ishvar v. Ful- 
chand Ohhagan (2). In his judgment 


in that case Tyabji, J., after referring to the 
authorities, said: “The above authorities 
seem to me to establish conclusively that a 
promise to pay money to a Hindu father, in 
consideration to his giving his son or daughter 
in marriage, cannot be enforced in a Court of 
law. It is no doubt true, however, that the 
Asura form of marriage, which is legal among 
the lower castes, is nothing more than the 
purchase of a wife from her father by the 
husband. It has, therefore, been contended 
that so long as such a form of marriage is 
permitted, payment of money to the father 
ofa boy or girl cannot be illegal and must 
be enforced. I agree, however, with Scott, 
J., in thinking that this argument is not well- 
founded, for though the Asura form of 
marriage when actually performed may be 
recognised as valid, it does not follow that an 
agreement for sucha marriage would be legally 
enforced. Manu himself denounces it strongly, 
and |lays it down in section 24 that “the 
ceremonies of Asura must never be performed.” 
I think, therefure, that thongh the money if 
actually paid to the father in consideration 
of the marriage cannot be recovered back 
when once the marriage is solemnized, it by 
no means follows that a suit to recover the 
money, where it has not been paid, would lie.” 
I think this is the better view and | am 
prepared to adopt it. 

In} my opinion a question of this sort should 
be decided on general principles and not 
with| reference to the special terms of a 
particular contract. I entirely agree with 
the observation in the order of reference that 
an enquiry in each case as to whether, having 
reged to the terms of the particular contract, 


the contract is or is not contrary to public 
policy would be very objectionable. 

I would answer the question in the affirm- 
ative. 

Miller and Munro, JJ.—We agree and hive 
nothing to add. 
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First appeal from the decision of the Sub- 
ordinate Judge of Ghazipur, dated the 25th 
of August, 1908. 

Mr. J. N. Choudhri (with him Mr. Govind 
Prashad), for the Appellants. 

Mr. W. Wallace, for the Respondents. 

Judgment.—This appeal arises ont of 
a decision of the learned Subordinate Judge 
dated 25th August 1908, dismissing the suit 
on the ground that it was barred by limit- 
ation We here wish to record our grave 
disapproval of the conduct of the Subordinate 
Judge. The plaint was presented on the 23rd 
of May 1907. If the plaint was regular it 
is admitted that the suit was then with- 
in time. The Munssrim reported that tho 
Court-fee paid was sufficient and that the 
plaint was presented in time. 

The plaint was duly registered. The learn- 
ed Subordinate Judge subsequently decided 
that the plaint was not properly stamped 
The plaint had been stamped on the basis 
of 10 times the Government revenue. The 
learned Judge thought that the Conrt-fco 
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ought to have been fixed on the market 
value, but he gave time to the plaintiffs to 
make good the deficiency. The deficiency 
‘was made good within the time allowed. 
We may here point ont that it is by no 
means quite clear that the decision of the 
learned Judgeon the question of Court-feo 
was correct. We, however, have not gone into 
this matter and we do not decideit. The 
deficiency was made good on the 16th 
April 1908, within the time granted by the 
Court. The case ultimately came up for de- 
cision. The Government Advocate had ap- 
peared for'some or all of the defendants, 
and the plaint shows that there were no 
less than 63 defendants. A large amount 
of expense had been incurred, maps were 
prepared, evidence was taken for several 
‘days and the case was argued at length. 
After all this expense had been gone into 
and public time occupied the learned Su- 
bordinate Judge, instead of recording find- 
ings on the merits of the case, thought well 
to dismiss the snit upon the short ground 
that as the plaint had not originally been 
rightly stamped with the proper Court-fee 
stamp, the suit was barred by limitation. 
His attention was expressly drawn to the 
Full Bench ruling in Hart Ram v. Akbar 
Husain (1). Even if this case had not been 
decided by the High Court or if the atten- 
tion of the learned Subordinate Judge had 
not been cailed to it, he onght to have re- 
corded his findings after the case had been 
heard at length. His omission to do so 
after his attention was called to the rnling 
just now referred to was extremely wrong. 
He must have seen that that ruling was prima 
facie at least a ruling in favour of the plain- 
tiffs on the question of limitation. His con- 
duct must now involve a re-hearing of this 
troublesome case, at large expense to the 
parties and at great waste of public time. 
The inconvenience would be great in any 
case; but the probabilities are that the large 
number of defendants will lead to much delay 
in disposing of the case. We think that the 
question of limitation is entirely governed 
by the Full Bench ruling in Hart Ram v. 
Akbar Husain (1) to which we have referrred 
and the deficiency having been made good 
within the period allowed by the Court the 
suit was not barred by limitation. We allow 

(1) 29 A 749; A W.N. (1907) 263 (F. B.); 2M. 
L. T. 875; 4 A, L. J. 636. i 
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the appeal, set aside the decree of the Court 
below and remand the case to the Court below 
to be disposed of according to law. As the 
learned Subordinate Judge is alone responsible 
for this appeal, we direct that the costs of 
both parties, including in this Court fees on 
the higher scale, do abide the result. 

Tn case the learned Subordinate Judge has 
been transferred fron Ghazipur, we direct 
that à copy of our judgment be sent to him. 

Appeal allowed. 





(Not reported yet elsewhere ) 


ALLAHABAD HIGH COURT. 
Secoyp Crvin APPBAL No. 89 or 1909. 
July 28, 1909. 

Present :—Mr. Justice Karamat Husain. 
RAM HARAKH TEWARI AND O0OTHERS— 
PLAINTIFFS—A PPRLLANTS 
versus 
ISHARDAT TEWARI AND otHERs— 
DERFENDANTS— RESPONDENTS. 

Custom, whether established—High Court can go into 
the question tn Second Appeal 

The question whether a custom is or is not estab- 
lished is a question into which the High Court can go 
in second appeal Ram Bilas v. Lal Bahadur, 30 A. 
811; A W N. (1908),112;6 A L. J. 458; 4 M. L. 
T. 169, followed. 

Second Appeal from the decision of the Dis- 
trict Judge of Gorakhpur, dated the 7th of 
November, 1908. s 

Mr. Abdul Raoof, for the Appellants. 

Mr. Iswar Saran, for the Respondents. 

Judgment.—Dalam Bahelia sold a 
portion of a grove under a sale-deed, dated 
the 4th of October 1907. He was a tenant 
of the aforesaid grove and the plaintiffs who 
are the zamindars of the village in which 
the grove is situate brought a suit for the 
cancellation of the sale-deed and for the 
possession of the portion of the grove sold. 
They in paragraph No. 4of their plaint alleged 
that according to the general law in these 
provinces they were the owners of the trees 
and in paragraph No. 6 they added that 
Dullam Bahelia died without issne in Novem- 
ber 1907, and that they as samindars were 
entitled to possession in proportion to their 
share. Among the pleas taken in defence 
were the following-—The first was that 
according to the village custom the tenants 
have power to transfer the groves and trees 
planted by them, and the second was that 
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Musammat Dilmani, the mother of Dullam 
Bahelia, was alive and that the suit, there- 
fore, was bad for non-joinder of parties. The 
Conrt of first instance came to the con- 
clusion that the custom pleaded by the trans- 
ferees was not established. Regarding the 
plea of non-joinder, the Court of first in- 
stance in its judgment remarked.—‘Dulam 
has already sold the trees and there is no 
subsisting right in the trees, the mother 
of Dnllam cannot be said to have any right 
in the trees and she is not a necessary 
party.” That Court decreed the claim in 
part. Ishar Dat under section 544 of the 
Code of Civil Procedure appealed on behalf 
of all the defendants. The lower appellate 
Court reversed the decree of the Court of 
first instance coming to the conclusion that 
the custom entitling tenants to sell their 
groves is established. Regarding the plea 
of non-jomder the lower appellate Court in 
its judgment remarks that it was abandoned 
by the appellant. On the qnegtion of cus- 
tom oral and documentary evidence was 
adduced on both sides. In respect of the 
oral evidence the learned District Judge says 

As is usual in such cases the oral evidence 
is immaterial.” For the existence of the 
custom pleaded by the defendant, the learned 
District Judge relies on the womb-ul arz of 
1862, which has been translated by the learned 
District Judge in his judgment as follows :— 

In this village there are three baghs situ- 
ated in our gzamindari. And the produce 
thereof is enjoyed by us the planters and 
there are eleven scattered mango trees 
planted by the ryots. The produce of them 
is enjoyed by the tenants and if any tenant 
in the future plant a bagh or dig a pond it 
shall be done after asking our consent, but 
he shall not get thereby any title to own 
the soil. But as regards sale of bogh or 
tree he indeed shall continue to have power. 
It shall not be so with a tank &c. and when 
he (the tenant) shall leave the village then 
we the zamindars will be owners of it.” The 
learned District Judge interprets the above 
clause of the wajib-ul-arz to be arecord of 
custom. He remarks as follows: It appears 
that upto the time when this wajtb-ul-ars 
was drawn up no bogh had been planted by 
the tenants but only eleven scattered mango 
trees. Still in this wajib-ul-ars no dis- 
tinction is made between the rights ap- 
pertaining to individual trees and to a 


` cluster of trees, 
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otherwise ‘a bagh.’ It ap- 
pears, therefore, that a custom is recorded 
as having arisen whereby the tenants 
could transfer individual trees nnd this cus- 
tom was held at the time of the framing 
of this trajtb-ul-arz to extend also to the case 
of a bagh. As the principle involved is 
the same whether tree or Lagh be sold, I 
cannot find that the treatment of the custom 
as covering the case ofa bagh can be said 
to be unwarranted merely because up to 
that time no bagh according to the wajrb-ul-arz 
had been planted by a tenant. I, there- 
fore, hold that this wajib-ul-arz must be held 
to record a custom enabling tenants to sell 
a bagh planted by them.” Besides the wajib- 
ul-arz of 1862, two other documents were 
produced to establish the custom, a mortgage- 
deed dated the 25th of February 1879 and 
a sale-deed, dated the 6th of July 1904. 
The plaintiffs, in order to show that no such 
custom did exist in the village, produced 
the following papers -—A wajtb-ul-are of 1840 
and zamima khewat or a supplement of 
khewat for 1887. The question whethera 
custom is or is not established is a ques- 
tion into which I cango in second appeal 
[see Ram Bilas v. Lal Bahadur (1)], A careful 
consideration of all the documents and evi- 
dence adduced by the parties leads me to 
the conclusion that the custom claimed by the 
defendants is not established. There is no 
mention of any such custom in the wajib- 
ul-ars of 1840, nor is there any trace of 
jt in the supplement of khetcat for 1887. 
The «wagjtb-ul-arz of 1862 does not in terms 
record any pre-existing custom. The samin- 
dars only allege what will happen in future 
if groves are planted by the tenants. With 
reference to the eleven scattered mango trees 
there is nothing in the wajtb-ul-arz to show 
that the tenants who planted them can sell 
them. The power of sale of the grove and 
the trees is confined to the groves, which 
may be planted, in future only. In the 
face of the two twujtb-ul-arzes and the supple- 
ment of the khewot the one isolated mort- 
gage-deed and the one isolated sale-deed are 
not, in my opinion, sufficient to establish 
a general custom. It is, however, argued 
by the learned Advocate for the respondents 
that his client is in possession and that the 
plaintiffs in order to succeed must estab- 


(1) 80 A 811, A. W. N. (1808) 112; BA. L. J. 456; 
4 YL L. T. 169. 
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lish a better title. Had the plea been taken 
in the first Court or in the written state- 
ment, it would have been a very good plea. 
But with reference to the pleadings of the 
parties, I am unable to entertain this plea 
which makes the case n new one at this 
stage of the litigation. The result is that 
the appeal is decreed, the decree of the 
lower appellate Court is set aside, and that 
of the Court of first instance is restored 
with costa, 
, Appeal decreed. 


(3. c. 18 0. W. N 242) 
CALCUTTA HIGH COURT. 
Srconp Crvin Appear No 980 or 1907.* 
July 30, 1908. 
Present :—Mr. Justice Doss. 
BARODA CHARAN DUTT—Derenpant 
No. 3—APPELLANT 


COTEUS 
HEMLATA DASSI—Prarmtive— 
RESPONDENT 


Debntter land—Trunsfer by shebait for carrying on 
worship, talidity of—Lantlad and tenant—Rent re- 
ceipts—Recognitiun of transferes as tenant by lendlord— 
Non-tiansferable occupancy helding—Mere creation of 
mortgage, no pound for khas possess:on—No appel by 
tenanf—Right of transferee g 

A transfer of debutter lands by the oheba:t, for the 
purpose of carrying on the worship of tho idol, is 
valid in law. 

Khetter Ohunder v. ITari Das, 17 C. 557, followed 

Rent receipts, in which the name of the tenant ap- 
pears and the name of the mortgagee from the ten- 
ant is described as the person through whom rent is 
received, do not amount to a recognition by tho land- 
lord of the mortgagee’s status as a tenant. 

Rasamoy Purkart v. Srinath, 7 O. W. N. 182 and 
Radhakishore v. Anandapriya, 8 C. W. N. 235, fol- 
lowed 

Tho mere creation of a mortgage by a raiyat in ros- 
pect of a non-transferable occupancy holding would not 
entitle a landlord to recover khas possession; it is 
when the ra:yct transfers the possession of the hold- 
ing to a usufructuary mortgagee and censos to hold 
possession that the landlord becomes entitled to re- 
cover khas possession. 

Krishna Chandia v, Khiran, 10 C. W. N. 499; 8 C 
L. J. 222 and Rask Laly Bidhumukhi, 10 C WN, 
719 ; 4 C. L. J 306, 83 C. 1094, followed. 

When the rayat does not appeal agamst the de- 
creo of tho Court below awarding khas possession to 
the landlord, ıt is doubtful whether any person who 
claims through him, as a usufructnary mortgagee, 
a right to the holding which by law is not transfer- 
able, can successfully resist the suit of the landlord 
to recover possession 

Appeal from the decree of Babu Mohim 
ChandraSarkar, Sub-Judge of 24-Pergannahs, 
dated March 7, 1907, reversing that of Babu 

* Seo page 561 Infra, 
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Adwaita Prosad Dey. Munsif of Diamond 
Harbour, dated September 6, 1906. 

Babus Yara Kishore Chowdhury and Na- 
gendra Nath Mitter, for the Appellant. 

Babus Girija Prosonna Roy Chowdhury and 
Atul Krishna Roy, for the Respondent. 

Judgment.—tThis appeal arises out 
of an action by the landlord to recover 
possession of a non-transferable occupancy 
holding. The plaintiff-1espondent seeks to 
recover possession on the ground that the 
raiyat has execnted a usufructuary mort- 
gege of his holding, has placed him in 
possession and is himself no longer in 
possession of the same. It has been found 
by both the Courts below that the raztyat 
did execute a usufructuary mortgage in 
favour of the defendant No. 3 and that the 
original rayat is no longer in possession. 
Upon these findings, the lower appellate 
Court has given the plaintif a decree for 
khas possession. The plaintiff is a pur- 
chaser of certain specific lands .correspond- 
ing to a 13 annas share which belonged to 
his vendor and is alsoa descendant of the 
same family. These lands being debutier 
lands the duty of the shebazt, that is, the 
duty of maintaining the worship of the 
idol to whom the lands are dedicated was 
also transferred to him. The defendant 
No. 3 alone has appealed, and it has heen 
contended on his behalf that the transfer 
of the debutter lands to the plaintiff was 
invalid according to law and that, there- 
fore, the plaintiff is not entitled to maintain 
the suit. The point, however, is concluded 
by anthority [see the case of Khetter Ohunder 
Ghose v. Hari Das Bundopadhya (1)]. The 
kabala distinctly recites that the transfer 
was made for the purpose of carrying on 
the worshipof theidol. The first contention, 
therefore, must fail. , 

It has next been contended that the rent 
receipts granted on behalf of the plaintiff 
to the former ratyats show that the pos- 
session of defendant No. 3 as mortgagee of 
the holding has been recognised. In all 
the receipts the tenant to whom they are 
granted 1s the original tenant, Nabin Chunder 
Halder. No doubt in the receipt for the 
year 1307, the name of defendant No. 8 
described as mortgagee also appears as the 
person through whom rent is received, but 
in the later receipts for the years 1308, 

(1) 17 0. 557. 
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1809 and 1310, the name of defendant No. 3 
appears merely as the person through whom 
the rent is received. Therefore, according 
to the decisions in the cases of Rasamoy 
Purkott v. Srinath Moyra (2), Radha Kishore 
Manikya v. Ananda Pria (8), these receipts 
do not amount to a recognition by the 
landlord of defendant No. 3 either as tenant 
or as mortgagee. Even, assuming that the 
rent receipt for the year 1307 taken by 
itself might amount to a recognition by the 
landlord of the possession of defendant 
No. 3 as mortgagee, it does not amount to 
& recognition by him of his status as a 
ratyat of the holding, and it is only the 
recognition of such a status as that which 
‘would preclude the landlord from seeking 
to recover khas possession of the land. The 
mere creation of a mortgage by 2» rayat 
in respect of a non-transferable occu- 
pancy holding would not entitle a landlord 
to recover khas possession, because, in such 
® case, there is no transfer of possession. 
It is when the raiyaé transfers the posses- 
sion of the holding to a  usufructuary 
mortgagee and ceases to hold possession 
that the landlord becomes entitled to re- 
cover khas possession. See Krishna Chandra 
Datta Ohowdhury v. Khiran Bajania (4), 
Rasik Lall Dutt v. Bidhu Mukhi Dasi (5). 
It has been argued that in this case there 
is no finding that the original raiyat has 
abandoned the holding, but it is perfectly 
clear that he has transferred possession of 
the land tothe usufructuary mortgagee for 
several years past and during this period 
he has had no connection with the land. 
There is another important circumstance in 
this case and it is this: The defendant 
No. 1, who was the former raiyat, has not 
appealed against the decree of the Oourt 
below awarding khas possession to the 
plaintiff. That decree, therefore, stands good 
ag against him. The defendant No. 3 who, 
as I have said, holds undera usufructuary 
mortgage from him, can resist the suit of 
the plaintiff to recover khas possession by 
setting up the right of the tenant, and it 
is the tenant alone who, if he establishes 
his right to the holding and shows valid 
grounds for continuing in possession thereof, 


can defeat the suit of the landlord. But, 
(2) 7 CO. W. N. 132. 


. J. 222, 
J. 
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if he is satisfied with the decree for evic- 
tion passed against him, it seems to me 
very doubtful whether any person, who claims 
through him a right to the holding which 
by law is not transferable, can successfully 
resist the suit of the landlord to recover 
possession. 

For these reasons, I am of opinion that 
the appeal must fail. It is, accordingly, dis- 
ed with costs. 


Appeal dismissed. 





(s. o. 18 C. W. N. 833.) 
OALCUTTA HIGH COURT. 
_ Lerrees Parent APPRAL No. 85 or 1908. 
June 9, 1909. 

Present :—Sir Lawrence Jenkins, Kr., ©. J., 
and Mr. Justice Mookerjee. 
BARODA CHURN DUTT AND ANOTIER— 
DEFENDANTS—ÅPPELLANTS 
Versus 
HEMLATA DASI—Praintire—-Responpent, 
Occupancy raiyat—Usufructuary mortgage—Recogni- 


tion of mortgage —deceptance of ren? from mortgager— 
Landlord not entitled to khas possession 

Anoccupancy tenant executed a usutructuary mort- 
gage of his holding in favour of B. The mortgage wus 
recognised by tho landlord, as is shown by written 
receipts of money on account of rent, wheroin the 
payment is oxpressed to be “through B. tho 
mortgagee:” 

Held, that after this recognition, tho landlord cannot 
get khas possession. 


Appeal from the decree of Mr. Justice Doss, 
dated July 30, 1908, passed in Second Appeal 
No. 980 of 1907.* 

Babus Tara Ktshore Chowdhury and Nagendra 
Nath Mttter, for the Appellants. 

Babus Grija Prosanna Roy Chowdhury and 
Atul Krishna Roy, for the Respondent. 

Judgment.—tThe plamtiff in this 
case has obtained a decree for khas pos- 
session on the ground that defendant No. 
T, a tenant, with an occupancy right, 
executed in favour of defendant No. 3 a 
usufructuary mortgage with possession and 
thereby rendered the holding Hable to be 
recovered at the suit of the landlord. ` The 
answer to the plaintiff’s claim is that in 1308 
the mortgage was recognised as is shown by 
the written receipts of money on account of 
rent, wherein | the payment of rent is ex- 
pressed to be “ through Baroda Churn Dutt, 
the mortgagee.” After this recognition it is 
clear that the plaintiff cannot succeed on the 


ground on which he based his claim, 
* Bee p. 560, supra. 
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We must, therefore, reverse the judgment 
under appeal and that of the lower appellate 
Court and restore the decree of the Mun- 
sif with costs throughont. 

Appeal allowed. 





(Not 1cported yot elsewhere.) 


ALLAHABAD HIGH COURT. 
(FULL BENCH.) 

Seconp OIvIL APPRAL. No. 910 or 1908. 
July 23, 1909. 
Presené:—-Sir George Knox, Acting Chief 
Justice, Mr. Justice Richards, 
and Mr. Justice Alston. 
CHAUDHRI DARYOO SINGH— 
PuarntirF—APPELLANT 
versus 

BHARAT SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTIS. 

Court Fees Act( VITOf1870), 8. 7 cla 5,6—Pre-emp'i a 
of equity of redemption—Coxrt-fee to be assessed on the 
eulue of the property 

The equity of redemption, in a property usufruc- 
tuarily mortgaged, was sold, and the plaintiff sought to 
pre-empt that sale and did not want tod:sturb the 
mortgage: Held, that the Court-fee must be assessed 
according to the provisions of section 7, para. 6, upon 
the value of the property computed ın accordance with 
section 7 para. b. Raw Ray Tewari: y. Girnundan Bha- 
ga’, 15 A. 63, referred to. 

Second appeal from the decision of the 
District Judge of Meerut, dated the llth of 
August, 1908. 3 

Mr. Satish Chandra Banerji, (with him Mr. 
Piare Tal. Banerji), for the Appéllant. 

Mr. Nehal Chand (with him Mr. Ghulam 
Mujtaba), for the Respondents. 

OPINION OF THE FULL BENCH. 

The question which has been referred to 
this Bench is “what is the proper Court- 
feeina pre-emption suit, when the property 
in respect of which pre-emption is claimed 
is already subject to a ugufructuary mortgage 
which the pre-emptor does not seek to 
disturb.” 

The material facts are shortly as follow :— 
The plaintiff claimed to pre-empt a sale of 
the equity of redemption in certain pro- 
perty. The sale was made on the 8rd De- 
cember 1906 by the defendants Nos. 1 and 
2 to the other defendants. The sale 
consideration as stated in the deed was 
“Rs. 20,000 but the plaintiff alleged that 
the real consideration was Rs. 5,000. The 
“property was mortgaged in 1877 by way 
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of usufructuary mortgage to secure Rs. 79,000. 
The plaintiff does not seek possession of the 
land. He admits that possession must re- 
main in the hands of the usufructuary mort- 
gagee until the mortgage is redeemed. He 
came into Court seeking merely to enforce 
his right to pre-empt the equity of redemp- 
tion. He paid a Oourt-fee of Rs. 275 which 
was calculated upon Rs. 5,000 at which he 
valued his suit. The Court of first in- 
stance held that the plaintiff must pay a 
Court-fee valued upon the land itself ac- 
cording to the provisions of section 7 para. 5 
of the Court Fees Act VII of 1870. The 
consequence was that the plaintiff paid an 
additional Court-fee of Rs. 975 Having 
paid this sum his suit was dismissed by 
the first Court on the ground that the 
plaint was not properly stamped when pre- 
sented; and the proper Court-fee having 
been paid after the expiry of the period of 
limitation, the suit was barred. The plain- 
tiff appealed and only paid a Court-fee 
upon Rs. 5,000. A second appeal was subse- 
quently presented to the High Court which 
is still pending. The only question before 
this Bench is the question above mentioned, 
viz., what is the proper Court-fee, having 
regard to the nature of the suit. The plain- 
tiff contends that it is not equitable that 
he should be compelled to pay the same 
Court-fee when he seeks’ only to enforce 
his right of pre-emption in respect of the 
equity of redemption as he would have to 
pay if he were seeking possession of the 
land by right of pre-emption freed and dis- 
charged of all incumbrances. It has been 
pointed out that the real value of what 
the plaintiff seeks to pre-empt is Rs. 5,000 
while the land freed and discharged 
from incumbrances is probably worth near 
Rs.1,00,000. A ruling was cited to us viz., Ram 
Raj Tewari v. Girnandan -Bhagat (1). That 
was a suit for possession by a landlord 
against a fixed-rate tenant on the allegation 
that the tenant defendant had broken some 
of the conditions of the tenancy and that 
the plaintiff was, therefore, entitled to posses- 
sion. The suit was clearly a suit coming under 
section 7 para. 5 of the Court Fees Act. A 
Bench of two Judges held that the mode of 
valuation provided by the 5th para. of sec- 
tion 7 was inapplicable and allowed a Court- 
fee to be paid upon the value ofthe in- 
(1) 15 A. 63. 


Vol, IIT] 


GOBIND OHANDRA DAS V. BADHA KRISTO DAS. 


terest which ‘the plaintiff was seeking to 
recover, viz., the tenancy. It is clear, the 
Court felt the difficulty of charging the 
plaintiff the same Court-fee when merely 
seeking to evict the tenancy as would be 
charged if full proprietary was claimed. An 
amendment has been introduced by Act VI 
of 1905 providing expressly for cases in 
which a landlord seeks to recover possession 
from the tenant and the Court-fee payable 
has been greatly reduced but so far as 
suits for pre-emption are concerned, we still, 
however, must look to the provisions of sec- 
tion 7 para. 6 of the Court Fees Act in 
answering the present question “ what is the 
proper fee”? 

No doubt if any ambiguity exists the act 
should be read most favourably to the suitor. 
The question is. “Is there any ambiguity?” 
Section 7 para. 6 deals with suits to enforce 
a right of pre-emption. It clearly and 
expressly says that the Court-fee is to be 
_ according to the value of the land, house, 

or garden, in respect of which the right is 
claimed.” It does not say that the Court- 
fee is to be according to the value of the 
interest in the property pre-empted. It is 
to be according to the value of the land 
“in respect of which” the right is claimed. 
In the present case the vight of pre-emp- 
tion is claimed unquestionably in respect of 
the entire land, subject though it be to the 
mortgage of 1877. Para. 6 goes on to say 
that the value of such land, house or garden 
is to be computed in the manner provided 
by para. 5. It is said’ that this operates 
very hardly upon the present plaintiff. This 
is, no doubt, true, but it seems to us that 
the hardship in his case is no greater than 
the hardship to a plaintiff who seeks to 
recover possession of immovable property 
subject to incumbrances. Take for example 
a suit between two persons, rival claimants 
to the estate of a deceased owner, the pro- 
perty being subject to incambrances which 
both parties admit to be dne and binding 
upon them. It has not been contended that 
in such a suit the plaintiff would not be 
obliged to pay a Court-fee on the value 
of the land, without any allowance or credit 
being given for the incumbrances. It may 
be that there is reason for amendment of 
the Court Fees Act. We think that the pro- 
visions of the Act are free from all doubt 
and ambiguity and that the Court-fee must 
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be assessed according to the provisions of 
section 7 para. 6 upon the value of the pro- 
perty computed in accordance with section 7 
para 5. 

This is our answer to the reference. 





(s c. GA L. J. 591.) 
ALLAHABAD HIGH COURT. 
First Crvm Arrpeau No. 257 or 1907. 
May 14, 1909. 

Present :—Sir George Knox, Acting Chief 
Justice and Mr. Justice Griffin, 
GOBIND CHANDRA DAS—Pvatstirr— 
APPELLANT 
VETEUS 


RADHA KRISTO DAS——DEFLENDANT— 


RESPONDENT, 

Hindu Lato—Dayabhaga—Lumily migrating eures 
personil law—Piesumption—Joint family property 
under Dayabhaga—Ismfarzi transastion—Onus. 

There isa presumption thatwhen a family, governe: 
originally by the Dagabhuga School of Hindu Law 
migrates from Bengal to other provincos, it curnes 
with it its personal law. Surendra Nath Ray v. 
Musammat Hiramans Baimani, 12 M. L AL 81; 
1B. L. R- e C.) 26; IOW. R 85, Ram Broms 
y Kammee Soondery Dossee, 6 W.R 295 ; Parbati 
Kumars Debt v. Jugdis Chander Dhabal, 29 C 
483, relied upon. Ram Das v. Chandra Dassia, 20 C 
409 ; 29 I. A. 82, distinguished. Sach presumption of 
law, liko all other presumptions of law, may be 
rebutted, but the burden of rebutting it rests on the 
person who alloges otherwise 

The presumption of Mitakshara that whilo the 
Hindu family remains joint, all property imeluding 
acquisitions made in the names of individual mem- 
bers, is joint property, does not apply to the case 
of a joint family governed by the Dayublasr H 
a person subject to the Dayabhaga law desire~ 
to prove that a property acquired daring tho time 
that the family was joint, is joint proporty, it 1< 
incumbent on him to prove that there was an 
original nucleus of joint property with the md of 
which the property in question was acquired, 

Sardar Prosad Ray v. Mahananda diay, 31 C 448, 
followed. 


First appeal against the decree of Pandit 
Mohun Lal Hukku, Officiating Subordinate 
Judge of Allahabad. 

Mr. Lalit Mohan Banerji (for Mr. S. C. 
Banerji) and Mr. Hartbans Sahat, for the Ap- 
pellant. 

Messrs. Sundar Lal and Buldeo Ram Date, 
for the Respondent 

Judgment.—tThe appellant in this 
appeal isone Gobind Chandra Das. In the 
plaint he states that he and the defendants are 
members ofa jointHindnu family of which Radha 
Kristo Das the eldest brother is the head and 
managing member. Gobind Chandra Das and 
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Radha Kristo Das are brothers; the remaining 
defendants are the sons of Radha Kristo 
Das. He states that the immovable property 
scheduled in the plaint had been purchased 
by the defendant No. 1 with family funds 
left by the ancestors, that the parties are in 
joint possession and he asks thathe might be 
put in possession of a half share of the pro- 
perty. In addition he also sets ont in the 
schedule attached to the plaint a great 
quantity of movable property, cash, orna- 
ments, bonds and other household articles, 
all of which according to him are in the joint 
possession of the members of the joint family 
and be asks to be put in possession of a half 
share of the movable property also. The 
defendants putin a joint defence in which 
they state that they are not members of a joint 
_ Hindu family, that there is no joint property 
and that the pioperties claimed are all the 
self-acquired property of the defendant Radha 
Kristo Das. The Court below found that the 
plaintiff had not proved that the properties in 
dispute were the joint ancestral properties of 
the family or that they had been acquired by 
the plaintiff and Radha Kristo Das jointly. 
It also found that there was no proof that 
there was originally any joint stock 
of the family or that Radha Kristo 
Das threw his own earnings and savings into 
the joint stock, On the contrary it found 
that the properties in dispute were the 
self-acquired properties of Radha Kristo Das 
and dismissed the suit. These findings are 
attacked in appeal here. Out of the six pleas 
contained in the memorandum of appeal, the 
2nd and 6th were not argued. It was now 
contended that the lower Court had erred in 
law in holding thatthe burden of proof lay 
on the plaintiff; secondly, that the docu- 
mentary evidence on the record showed 
beyond doubt that the properties in dispute 
were the joint properties of the parties; 
thirdly, that the evidence established that 
there was a nuclens of ancestral property, 
and lastly that Radha Kristo Das had 
utterly failed to show that the properties in 
dispute were his separate acquisition. The 
learned Vakil who appeared for the appellant 
did not make any reference to the particular 
school of law under which the family lived. 
He argued as though the case before us was 
a case in which we had to apply the law 
contained in the Mitakshara, bub this was at 
once challenged by the learned advocate for 
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the respondents. He maintained that as the 
family admittedly came from Lower Bengal 
aud the father of the plaintiff and defendant 
No. 1 had emigrated from Murshidabad, 
somewhere in the late forties and had settled 
first at Bindraban, then at Agra and last at 
Allahabad, it must be held, in the absence of 
evidence to the contrary, that thefamily, which 
was originally governed by the Duyabhoga 
School of Law, had carried their personal law 
with them and were still bound by it. He 
referred us to the observations of their Lord- 
ships of the Privy Council in Surendra Noth 
Roy v. Musammat Hiramant Barmant 
(1), in which their Lordships observe that 
as “orientale are commonly tenacious of their 
usages, and customa, and more especially of 
their family and religious observances, there- 
fore, on the ordinary principles of viewing 
evidence, a continuance of this state of things is 
presumable and the onus would then lie on 
the party alleging an interruption or cessation 
of it to prove such allegation.” The case 
quoted is, undoubtedly, a strong one because 
there was evidence on that record showing 
that the family which was originally 
a family governed by the Mitakshara law had 
migrated to Lower Bengal attended by priests 
of their own persuasion, but this is not the 
only case to be found. There is the case Ram 
Bromo Pandah v Kaminee Soondury Dossee(2). 
One of the learned Judges, who decided that 
case, was Mr. Justice Shambhu Nath Pandit an 
eminent authority on Hindu law. The learned 
Judges held that it was to be presumed that 
a Hindun family migrating to Bengal from 
the North Western Provinces or. vice versa 
imports its own customs and law as regulat- 
ing the succession and ceremonies in the 
family. A more recent case is the case of 
Parbati Kumort Debi v. Jagadis Ohander 
Dhabal (8). In this case the family had 
migrated from these provinces and had 
settled down in the jungle mahal of Midna- 
pore. Their Lordships ofthe Privy Council 
again alluding to the tenacity with which 
customs in Hindu families live even under 
the strain of migration, and that they 
had been repeatedly recognised continne. 
“The presumption, therefore, is that the 
family continued to observe the afitakshara 


(1) 12 M. I. A.81; 1B, L. R. (P.O) 26;10 W. R. 
35 (P. C.) 

(2) 6 W. R. 295. 

(3) 29 C. 433 ; 29 I, A, 82, 
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and it remains to see whether the contrary 
has baan proved,” 

On behalf of the appellant we were referred 
to the case of Ram Das v. Chandra 
Dassia (4), as an anthority for holding 
that members of the Hindu religion are 
governed by the school of law in force in 
the locality where they reside, but we do not 
think that the case helps the appellant. In 
the case cited, the parties were admittedly 
Rajhawsis and not Hindus originally. There 
was nothing to show, in the first instance, 
that they were governed by any particular 
school of law. Both the Courts found that 
the evidence as to the particular system they 
had adopted was too vague and unsatisfac- 
tory to be acted upon, and in the absence of 
trustworthy evidence they held that the 
family was governed by the school of law 
which prevailed inthe part of the country 
where they resided. Indeed, in that particular 
ease, their Lordships were careful to add that 
if the family had been governed generally 
by Hindu law, the case would have been 
different. 

We, therefore, think that in this case we 
may safely start with the presumption that 
the family before us is one which even 
under the strain of migration had retained 
the customs of law and of the Dayabhaga 
School. 

This presumption of law like all other 
presumptions of law may be rebutted, but 
the burden of rebutting the presumption rests 
on the plaintiff, and we cannot find in the 
evidence that he has made any attempt to 
rebut it. On the contrary the fact, though 
we do not lay any great stress upon it, that 
he claims a larger portion than he wonld be 
entitled to under the Métakshara law, points 
to the inference that the family is not govern- 
ed by the Mitakshara law. 

Holding then, as we do, that the family 
is one governed by the Dayabhaga law, we 
agree with what was said by the learned 
Judges of the Calcutta High Court in Sarada 
Prosad Ray v. Makananda Ray (5), that the 
presumption of law that, while the Hindu 
family remained joint, all property, including 
acquisitions made in the names of individual 
members, is joint property, does not apply 
to the case of a joint family governed by the 
Dayabhaga. If n person snbject to the 


(4) 20 C. 409. 
(5) 310. 448, 
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Dayabhaga law desires to prove that a pro- 
perty acquired during the time that the family 
was living as a joint Hinda family, as 
joint property, it is incumbent on him to 
prove that there was an original nucleus of 
joint property, with the aid of which the 
property sought to be partitioned has been 
increased and amplified. The attempt mulu 
by the appellant to prove that there wns n 
nuclens, shows that the appellant or his 


advisers were conscious of the burden 
that lay on them. We have been 
taken through the evidence and wo 


agreo with the lower Court that it is of 
a very unsatisfactory nature. We think 
that the story of the finding of the gold 
mohure and their being mare over to tho 
defendant Radha Kristo Das is mythical 
The father of the family, as the evidence 
shows, was a poor struggling weaver just 
able to make enough for himself and his 
family, no more. We get no clear reliable 
evidence of any large.sum which could have 
formed the nucleus out of which the property 
now claimed has sprung. It is not till we 
get down to the time when Radha Kristo 
Das was carning his livelihood, that we 
come upon reliable evidence of sams of 
money being amassed. While they were 
being amassed, it is clear that they stood 
in deposit under the sole name and power of 
Radha Kristo Das. All the evidence shows 
that these monies were acquired by his 
exertions. 

The plaintiff himself admits that he docs 
no and didno business and earned nothing 
of his own. We agree with the Court below 
that the burden of proving that there was 
a nuclens of ancestral property lay on the 
plaintiff and that he has failed to support it. 
We, therefore, decide the first and fifth plens 
in the memorandum of appeal against the 
plaintiff, 

This too practically disposes of the 4th 
plea in appeal. Jt was not for the defendant 
to show that the property iu dispute was 
his self-acquisition. The appellant has not 
produced anything sufficient to throw npon 
Radha Kristo Das the burden of rebutting 
it. We decide this plea slso against the 
appellant. 

The mainstay of the case for the appellant 
nnd that upon which the learned Vakil who 
appeared for him laid the greatest stress was 
that from 1892 onwards there were severn} 
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fixed deposits and accounts in the Allahabad 
Bank and in another Bank which ran in the 
“names ofthe plaintiff and Radha Kristo Das 
payable to both, either or survivor. We agree 
with the view taken by the lower Court as 
to the effect of the evidence. The mere fact 
that these funds stood in the joint names of 
the appellant and Radha Kristo Das, does 
not, in our opinion, show anything more than 
this was done for the sake of convenience. 
The custom of Ism-farzi transactions is so 
common in this country and so many are 
the reasons for which it is adopted that the 
mere fact standing by itself is far from 
proving that Radha Kristo Das had any 
intent that the property should be dealt with 
as joint family property. There is no doubt 
that Radha Kristo Das did accumulate large 
sums of money in a short space of time and 
that may have been the reason why he 
preferred that, in the event of any enquiries, 
these monies should be beyond the reach 
of pursuit. We do not find any evidence on 
the record which satisfies ns beyond doubt 
that the properties in dispute are the joint 
properties of the parties. This disposes of 
all the pleas taken in appeal. The appeal is 
dismissed with costs including in this Court 
fees on the higher scale. 
Appeal dismissed. 





(8. C. GA. L. J 584.) 
ALLAHABAD HIGH COURT. 
Secoxp Civiu Apezat No. 521 or 1908. 

- May 25, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
PUSA MAL—P taintryr—APPELLANT 
versus 
MAKDUM BAKHSH AND orners— 
DEFENDANTS—RESPONDENTS. 

Landlord and tenant—Leuse for a fixed perwd— 
Tenant holding over eoithout landlord's assent or 
dissent—Tenancy on sufferance—Adverse possession— 
Lnmitation Act (XV of 1877), Sch. I, art 1839—Time 
runs fiom after the expiration of the leave. 

A lot out his house to B for aperiod of one 
year. After tho expiry of that term B remained 
in possession of the house without assent or dissent, 
express or impliod, on tho part of the lessor, and 
paid no rent. 

Heid, that the lessee became, after the expiration 
of the term, a tenant on sufferance. In the case 
of such a tenancy there is no privity between the 
parties. A tenant on sufferance is one who 


wrongfully continues in possession after the expira- 
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tion of a lawful title. There is vory little 
difference between him and a trespasser. For 
a suit to recover possession from auch tenant, 
fime begins to run, under article 189 of the 
socond schedule of the Limitation Act, 1877, from 
the expiry of theterm of the lease. Adimulam v. 
Pir Ravuthin, 8 M. 424, Vudapalli Narasimhan v. 
Dronamraju Selthaiama Murthy, 81 M. 168; 
8 M. L. T. 256; 18 M. L. J. 26, Seshamama 
Shettati v. Checkaya Hegade, 25 M 607, Chandri v, 
Daz Bhau, 24 B. 504; Auntheppa v. Bheshappa, 
22 B 893 ; Madanmohan Gossain v, Kumar Rameswar 
Maha, T C. L. J. 616, Prem Sukh Dus v. Bhupia, 
2A. 517, Lachhman v. Gulzari Lal, 1 A. L. J. 201; 
Khuni Lal v. Madanmohan, 6 A. L. J 289; 31 A. 
818; 1 Ind. Cas. 208, referred to. 


Second appeal from a decree of the Addi- 
tional District Judge of Aligarh, affirming 
a decree of the Munsif of Koil. 

Mr. Sarat Chandra Ohotedhury (for Mr. 
Satish Chandra Banerji), for the Appellant. 

Mr. Girdhart Lal Agarwala, for the Respond- 
ent. 

Judgment 

Tudball, J.—This appeal arises ont of a suit 
to recover possession of a house and Ra. 47-4-0 
arrears of rent thereof for the period com- 
mencing from 17th October, 1904, and ending 
17th January, 1907. * 

The facts are as follows:—On April 
17th, 1887, the plaintiff’s father Bhopal 
Dass leased this house to tne Jhargarh, 
brother of defendants Nos. 1 and 2, and father 
of defendant No. 3 for a fixed period of 
one year at a monthly rental of Rs. 1-12. 
After the expiry of the term of this lease 
the lessee continued to hold over without the 
express assent or dissent of the lessor. He 
paid no rent. 

On the 18th February, 1895, the plaintiff 
brought a suit for rent against Jhargarh in the 
Small Cause Court for a period commencing 
from September, 1892, up to the date of the 
anit. 5 

Jhargarh contested tbe suit on the ground 
that he had held adverse possession of the 
house for over 30 years and denied having 
executed the so-called kirayanama and hav- 
ing paid any rent. 

The plaint was returned by the Small 
Cause Court for presentation to a proper 
Court on the ground that a question of 
proprietary title was involved. The plain- 
tiff, however, did not prosecute the suit for 
reasons it is unnecessary to detail. The 
proprietary title passed from him by auc- 
tion sale to others put was finally re-acquir- 
ed by him, 
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The present suit was instituted on 15th 
Febroary, 1907. The lower Court has held 
that Jhargarh executed the kirayanama of 


17th April, 1887, for a period of one 
year: 

That after the expiry of that term 
Jhargarh (and after him the present de- 


fendants) paid no rent: 

That there was no assent or dissent, 
express or implied, on the part of the 
lessor and that the lessees, therefore, bacame 
a tenant by sufferance: 


That a period of more than 12 years hav- 
-ing expired since the expiry of the lease, 
the suit was time-barred under article 
139, Schedule Il, of the Indian Limitation 
Act of 1877. The plaintiff comes here in 
second appeal and it is urged on his behalf that 
the lower Court has taken a wrong view of 
the legal position of the parties: 


That the possession of a tenant by suffer- 
ance is not that of trespasser nor, as such, 
wrongful in law. 


That where a landlord remains silent when 
his tenant holds over on the expiry of 
his lease, his silence must be presumed to 
be tantamount to consent and that a new 
tenancy commences and limitation does not 
begin to rnn until this new tenancy comes 
to an end either by the substitution there- 
for of a fresh tenancy or by the tenant 
setting up an adverse title. 


It is also urged that mere non-payment 
of rent does not constitute adverse posses- 
sion and that it was not until after 18th 
February, 1895, that Jhargarh set up 
an adverse title and the present suit is 
within 12 years of that date. The learned 
Vakil for the appellant, who has argued 
the case most ably and fairly and has 
placed before us all the rulings of the 
various High Courts in India, relies on 
the ruling in Adémulam v. Pir Ravuthan (1), 
wherein it was held that if a tenant for years 
holds over in British India, time does not 
begin to run against the landord until 
the tenancy on sufferance has been deter- 
mined. 


The principle adopted in the ruling above 
mentioned appears to be that directly the 
tenancy for the term expired a new ten- 
ancy arose, viz., a tenancy on sufferance aud 

(1) 8 M. 424. 
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that the limitation, set forth in article 139, 
Schedule II of the Limitation Act, would 
not begin to ron until this second tenancy 
came to an end, 

We are unable to agree with the view that n 
tenancy on snfferance is such a tenancy as is 
contemplated by article 138. In the case of 
such a tenancy there is no privity between 
the parties. The so-called tenant on suffer- 
ance is one who wrongfully continues in 
possession after the expiration of a lawful 
title. He is not entitled to any notice. 
There is very little difference between 
him and a trespasser. The same raling 
was considered by the same High Cowt 
in Vadapalli Narasimhan v. Dronamraju. 
Seetharama Murthy (2), and it was held 
that that decision could no longer be treated 
as good law following the view 
expressed in Seshamma Shettait v. Chickaya 
Hegade(3), that in a suit by a landlord io 
recover possession from a tenant for a term 
of years, time begins to run under article 
189 from the expiry of the term which 
must be held to be the time when the 
tenancy is determined within the meaning 
of the article. The same point was con- 
sidered by the Bombay High Court in 
Chandri v. Daji Bhau(4). Following a former 
ruling in Kantheppa Raddi v. Sheshappa(5), it 
was therein held that a tenant holding over 
after the expiration of the term mentioned 


. in his rent-note is atenant on sufferance 


and there is no such relationship between 
landlord and tenant as is contemplated by 
article 139, Schedule IT, of Act KV of 1877, 


‘The opinion expressed by a Bench of the 


Calentta High Court in Madan Mohun 
Gossain v. Kumar Rameswar Malia (6), is to 
the same effect, viz, that time begins to 
run against the lessor under article 139 
from the date of the expiry of the lease, 

Coming to the decisions of onr own 
Court the case of Prem Sukh Das v. Bhaja 
(7), which has been cited, does not tou-h 
the point. There was no lease for aterm 
in that case. 

In Lachhmanv. Qulzari Lal (8), a Bench 
of this Conrt held, under cineumstances 
similar to those of the present case, that 
the suit for possession was barred by 12 

(2) 31 M. 163; 3M L.T. 256,18 M LJ 26 


(3) 28 Al. 607 (4) 24 B 504 
(5) 22 B. 893 (6) 7C. L J. 615 
(7) 2 A. 517, (R) 1 A.T J. 201. 
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years’ limitation, the relation of landlord 
and tenant having been determined at the 
end of the year 1839 since which time no rent 
had been paid. Article 139 is not speci- 
fically mentioned and the Court appears to 
have held that the defendant-tenant’s pos- 
session had been adverse on the ground 
that no rent liad been paid and no assent 
proved on the part of landlord. 

The point again arose in the case of 
Khunni Lal v. Madan Mohan (9). The case of 
Prem Sukh Das v. Bhupia (7), was considered 
and distingnished. In that case (asin the 
present one) there was no payment of rent 
to the lessor and nothing to suggest the 
lessor’s assent to the lessee holding over 
beyond the bare fact that the defendants re- 
mained in possession. The lease deter- 
mined in 1884 and the suit was brought 
in 1904, Article 139 was applied and it 
was held that the suit for possession was 
barred by time. From what has been 
noted above it is clear that the rulings 
are all against the appellant’s contention 
except that in Adimulam v. Pir Ravuthan 
(1), from which the Madras High Court 
has itself expressly dissented in a sub- 
sequent ruling. The weight of authority is 
against the appellant. 

Limitation cleary began to run on 
the expiry of the term fixed by the rent 
note against the appellant’s predecessor-in- 
title on 17th April, 1888, under article 139 
and the suit is barred by time. In this 
view of the case we dismiss the appeal with 
costs including fees on the higher scale. 

Banerji, J—1I entirely agree. 

Appeal dismissed. 

(9) 6 A. L. J. 289 , 31 A. 318 ; 1 Ind. Cas. 208. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Revision No. 194 or 1909. 
June 11, 1909. l 
Present:-—Sir Bepin Krishna Bose, Kr., 
À. J. C. 
EMPEROR 
Versus 


oe SAKHIA— ACCUSED. 
Criminal Procedure Code (Act V of 1898), as. 190 (1) 
(c ; 191, 851—Strict obsertance of 3.191 necessary for 
teng roge ance of offence under s. 191 (1) (c)—Pro- 
sng under 8, 851 not governed by the provisions 
#3, 190 and 191, i á 
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The competency of a Magistrate to try a person” 
for an offence of which he has taken cognizance under 
section 190 (1) (c), Oriminal Procedure Code, is con- 
tingent on a strict observance of the provisions of 
section 191. 

A Magistrate proceeding under section 851 (1), 
Criminal Procedure Code, against any person, who 
may appear, upon the evidenco taken, to be con- 
cerned in the offence under investigation, cannot 
properly be regarded as taking cognizance of the 
case upon information received, or upon his own 
knowledge or suspicion, within the meaning of clause 
(e) of sub-section (1) of section 190, so as to enable 
the accused to object to that Magistrate proceeding 
further with the case. Section 851 is self-contained, 
complete in itself and independent of section 190 and 
consequently of section 191. 

Khudiram v. Envpress, 1 C.W. N. 105, dissented 
from. 

Raghab v, Empress, 3 C. W. N. cclxxix, followed. 

Case reported by the Sessions dudge, 
Nagpur, Revision against the order of Mr. 
R. A. Wilson, Magistrate, lst Class, Chanda, 
dated the 3lst March 1909. 

Judgment.—oOn ile 20th of March 
last, the forest ranger in clarge of range 
Moharli in the Chanda district filed a com- 
plaint in the Court of Mr. Wilson, Magistrate, 
Ist class, Chanda, charging one Daga with 
having committed the offence of mischief 
under section 435 of the Indian Penal Code 
by setting fire to an area of 1,052 acres of 
protected forest land in, the above range. 
The order-sheet shows that on the same day 
the complainant and five witnesses produced 
by him were examined, the accused Daga 
being present. Presumably they had all 
been brought by the ranger before the 
Magistrate withont the usual processes being 
issned for their appearance. ‘Of the five 


Witnesses, two, Sakhia and Thania, gave, 
what the Magistrate considered, was self- 
incriminating evidence. Thereupon, pro- 


fessing to act under section 851 of the Code 
of Criminal Procedure, he detained those 
two men for the purpose of their trial for 
an offence under section 25 (b) of the 
Forest Act, 1878; and in view of the pro- 
visions of sub-section (2) of section 351 
aforesaid, fixed the 22nd of March for com- 
mencing the proceedings against them 
afresh. On that date the trial commenced 
de novo against Daga as also the two new 
accused and it was completed on the 31st 
idem, the latter two being sentenced res- 
pectively to six weeks’ and four months’ 
rigorous imprisonment. 

On an examination of the record, the 
Sessions Judge of the Nagpur Division hag 
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under section 438 of the Code, forwarded the 
proceedings to this Court with a recommen- 
dation that the convictions be set aside on 
the gronnd that the Magistrate having taken 
cognizance of the case against the above two 
persons under clause (c) of sub-section (1) 
of section 190, he was bound to conform to 
the provisions of the section next following 
and having failed todo so, his proceedings 
are void. ` 

Two questions arise for 
These may be thus formulated 

(a) whether non-compliance with the 
provisions of section 191 is n mere 
irregularity, which, in the absence 
of any proof that a failure of justice 
has resulted, is cured by section 
537, ov is it an illegality, which 
vitiates the trial and renders ita 
nullity, and 

(b) whether when a Magistrate proceeds 
under section 351, does he take 
cognizance of the case upon in- 
formation received, or upon his 
own knowledge or suspicion, within 
the meaning of clanse (e) of sub- 
section (1) of section 190, so as to 
make section 191 apply. 

As regards the first question, there is 
overwhelming authority for the proposition 
that the competency of a Magistrate to try a 
person for an offence of which he has taken 
cognizance under clause (c) of sub-section 
(1) of section 190 is contingent on a strict 
observance of the provisions. of section 191. 
These provisions, as the langnage clearly 
indicates, are. mandatory and neglect to 
conform to them makes the trial null and 
void. ` 

This, however, does not conclude the 
matter. The question still remains whether 
section 351 is controlled by section 191. To 
state the proposition in different langnage, 
are the provisions of section 190 laying down 
the circumstances under which proceedings 
may be initiated exhaustive so as to govern 
the provisions of section 351. Now section 
190 finds place in a sub-chapter dealing 
with “Conditions requisite for Initiation of 
Proceedings”, whereas section 351 is located 
in a chapter, which is headed “ General 
Provisions as to Inquiries and Trials”. 
While the former refers to the tntétiation of 
proceedings, the latter deals with a matter 
arising during the course of a proceeding 
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already intitated. Looking to the fundamental 
difference in the character of the subject- 
matters of these two sections appearing in 
two distinct parts of the Code, ıt does not 
appear that the Legislature intended thai 
-the one should be dependent on the other 
to this extent that no proceeding can be 
started againsl any person under section 35] 
except in compliance with the conditions set 
forth in section 190. On the contrary, it 
would seem that section 351 deals with a 
state of things not covered by section 190. 
When an inquiry or trial has already com- 
menced in one or other of the methods pro- 
vided for by section 190, the power of the 
presiding Magistrate is no longer fettercd by 
its provisions. He may, independently of 
them, take action against a peraon filling 
the character described in section 351, “ as 
though he had been arrested or sumioned”™. 
These words seem, in my judgment, to 
indicate that the person proceeded against 
is to be regarded in the same light and is to 
be subject to the same disabilities as though 
he had already been arrested or summoned 
in pursuance ofa proceeding initiated under 
section 190. The conditions for initiation of 
a proceeding as set forth in this section are 
in his case to be dispensed with. The case 
is to be regarded as having passed the stage 
contemplated therein. The circumstance 
that while the second sub-section of section 
351 provides that the proceedings against 
the person referreu to in the first sub-section 
are to be commenced afresh, no provision 
either by way of a special sub-section or by 
means of a reference to section 191 is made 
for the transfer, at the election of the 
nccused, of the case to another Magistrate, 
lends support to the above construction. 
The same result follows, if we look to the 
principle underlying the provisions of section 
191. Wherea Magistrate acts on informa- 
tion privately obtained and which is not open 
to scrutiny by the accused, the Legislature 
presumes that he (the Magistrate) will 
probably have formed an opinion on such 
ex parte materials adverse to the accused, 


which the latter will have no means of 
correcting. Under the circumstance, to 
dispel any feeling of distrust of the 


impartiality of the tribunal and to foster 
confidence in the administration of justice, 
the Legislature has given the accused tho 
option of asking for a change in the personnel 
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of the Judge. But such considerations can 
have no application when the materials for 
instituting a proceeding are to be found in 
the proceedings of a Court of Justice. These 
from their publicity stand on the same 
footing as a complaint. Here the accused 
has full information as to the source and 
particulars of the materials upon which the 
Magistrate acts. He can, if he likes, displace 
by argument or counter-evidence the proba- 
tive effect of these materials so far as they 
_ affect him injuriously. He is thur not 
placed. under a disability to combat the 
effect of the suspicions circumstances operat- 
ing upon the mind of the Magistrate and 
imfinencing his judgment, as in the case of 
a proceeding taking its rise under clause (c) 
of sub-section (1) of section 190. It follows 
from what is said above that section 351 is 
self-contained and complete in itself. It is 
independent of the provisions of section 190 
and if of section 190, then necessarily of 
section 191. 

The case of Khudi Ham v. Empress (1) is 
referred to in the report of the learned 
Sessions Judge as supporting his view. The 
judgment proper is a bald statement unsup- 
ported by reasons that section 190 (1) (e) 
applies to a case under section 351. In 
opposition to this, I may refer to a case 
Raghab v. Empress (2). It was held here 
that a Magistrate is competent, at the trial 
against one person, to proceed against any 
other who may appear upon the evidence 
taken, to be concerned in the offence under 
investigation and that in doing so, he cannot 
be properly regarded as acting within the 
terms of clause (c) of sub-section (1) of 
section 190 so as to enable the accused to 
object to that Magistrate proceedings further 
with the case. 

For the above reasons, I am enable to take 
the view that the proceedings against Sakbia 
and Thania are voidas having been conducted 
in defiance of the provisions of section 191. 


(1) 10. W. N. 105 
(2) 3 C. W. N. celxsis, 
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(s 0. SN. L. R. 117) 
_ NAGPUR JUDICIAL COMMISSIONER'S 
` COURT. 
Srconn Civiu APPEAL No. 38 os 1909. 
June 18, 1909. 

Present:—Sir Bipin Krishna Bose, Kr., A.J.C. 
JIAN AND OTHERS—PLAINTIFFS—APPELLANTS 
VETEUS 
GOPADYA AND otHers—DsrEnpants— 

RESPONDENTS. 7 

Burden of proof—Transfer of Property Act (IY of 
1882), 4 86—Lindu Lac—Joint famidy—Mitakshara 
—-Morlgage—Redemptun—Dec ee fur foreoluaure against 
Jather—Sons not made parties—Suit by sons fur 1edemp- 
tion—Proof of notice of interest to mortgagee, 

In & suit for foreclosure of a mortgage against a 
Hindu father, hia sons were not made parties. A 
decree absolute was passed against the father. The 
sons, who formed a jomt Mitakehara family with the 
father, subsequently brought a suit for redemption 
of the mortgage on the ground that they had an 
interest by birthin the property and as they were 
not made parties to the foreclosure suit, under section 
85 of the Transfer of Property Act, they were not 
bound by the decree against the father : 

Hild, that the burden of proving that the mort. 
gagee had, at the date of the institution of the 
smt, notice of the son’s interest, under the proviso to 
section 85, was on the sons. Kanhar v. brindranwan, 
160.P L. R. 169, at p, 170 and Rum Nath v. Lach. 
man, 21 A. 193, rehed upon. 

Appeal against the decree of tbe District 
Judge, Chhindwara, reversing the decree of 
Senior Munsif of the same place, dated 30th 


June, 1908. 


Mr. C. B. Parakh, for the Appellant. 

Messrs. J. Mitra and K. R. Phatch, for 
the Respondents. 

Jadgment.—tThis is one of those cases 
which bave been evoked by certain recent 
decisions, [Kanhata Lal v. Raj Bahadur (1), 
Debi Singh v. Jia Ram (2), Ram Prasad v. 
Man Mohan (3), Lala Suraj Prosad v. Golab 
Chand (4), Ramasamayyan v. Virasami Ayyar 
(5), Palani Goundan v. Rangayya Goundan (6), 
Dindayal v. Sheorag Singh (7), Ghanya v. 
Ukund Rao (8)] wherein it is laid down 
that the Rule of Mttakshara law as to re- 
presentation of sons by their father, when 
the latter is sued on a mortgage trans- 
seation entered into by him for a necessary 
family purpose or for the discharge of his 

(1) 24 A. 211. 


(2) 25 A. 214, 
(3) 80 A. 256; A. W. N. (1908) 108;5 A. L. J. 267. 


(4) 28 O. 617 
(6) 21 M. 222. 
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personal antecedent debts, not tainted with 
immorality or illegality, has been abrogat- 
ed by section 85 of the Transfer of Pro- 
perty Act. This now enables sons to re- 
deem a mortgage foreclosed against the 
father in a suit, to which they were not im- 
pleaded as defendants. : 

The first defendant in this case had obtaincd 
possession of the house-property in suit in 
pursnance of a decree absolute for fore- 
closure, to which the present plaintiffs, 
who are sons and nephews of the first de- 
fendant’s mortgagors, wera not parties. On 
this ground they seek by this suit to re- 
cover possession of the foreclosed estate 
after redemption of the mortgage. They do 
not question their liability for the mortgage- 
money. 

The suit was resisted on various grounds, of 
which it is only necessary to mention one. 
It was pleaded that the morbgagee-defendant 
had no notice of the plaintiffs’ interest. In 
the first Court, the importance of this plea 
was apparently not realized and the claim 
was decreed withont any finding being arrived 
at abont it. 

On appeal to the District Judge, a specific 
issue was framed on the question of notice 
and it was referred for trial to the first 
Court. On return of the finding, the learned 
District Judge came to the decision that the 
plaintiffs, on whom the burden lay, had failed 
to prove that the defendant had notice of 
their interest at the date of institution of 
his suit on his mortgage. On this view, 
he dismissed the suit. The plaintiffs have ap- 
pealed against this decree. 

I consider the finding that the plaintiffs 
have failed to prove notice as a proper 
finding, which is binding on this Court 
sitting as a Court of second appeal. This, 
however, does not suffice for the disposal of 
the case. It still remains to decide whether 
the Court below has taken a right view re- 
garding the question of burden of proof. 
This raises asomewhat important point affect- 
ing this class of suits. The position which 
the plaintiffs take up is that the burden 
was not on them but on the defendant- 
mortgagee. 

Now the recognition by the Mztakshura 
of equal rights of father and son in pro- 
perty, which has devolved on the former 
under the rule of unobstructed succession, 
is accompanied by the recognition of a power 
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in him “to conclude a. . mortgage. . 

of immovable property, during a sea- 
son of distress, for the sake of the family 
and especially for pious purposes” (Mitak- 
shara, Chapter I, section 1, p. 28). This is 
explained in the next placitum as meaning 
that while sons are minors, the father may 
conclude a hypothecation of immovable pro- 
perty, ifa calamity affecting the family, or 
the support of the family, or the discharge 
of indispensable duties, require it. (I have 
omitted parts not germane to the present 
discussion.) The Privy Council have 
expanded the scope of the expressions 
“family necessity ”, “ indispensable duties”, 
“ season of distress ”, et cetera, as imelud- 
ing a necessity to satisfy a father’s per- 
sonal debts, not immoral or illegal. Follow- 
ing up this principle to its logical conse- 
quences, their Lordships held that where 
the father had made a mortgage under cir- 
cumstances, which made it binding on the 
sons, n decree passed on such a mortgage in 
a suit against the father alone bound the sons 
to thesame extent as it bound the father. Thus 
if the Legislature did not interveno to alter 
this interpretation of Hindu Law, a son could 
not rip open a foreclosure properly obtained 
against the father on a mortgage, which 
was binding on the family. According to 
the rulings referred to at the beginning of 
this judgment, such an interference with 
the Hindu Law ıs to be found in the 
provisions of section 85 of the Transfer of 
Property Act. 

The enacting part of this section is clogged 
with a proviso. The former provides that all 
persons having an interest in a mortgage 
must be joined as parties to any suit for 
foreclosure, sale‘or redemption. Theo qualify- 
ing proviso is that the plaintiff must have 
notice of such interest. The proviso is not 
to be construed as laying down generally 
that the right to redeem is extinguished 
by a decree, to which the person in whom 
the right resides is not made a party pro- 
vided the plaintiff has no notice of the cx- 
istence of such a right. For instance, a sub- 
sequent mortgagee, not made a party to a 
suit for foreclosure by the prior mortgagee, 
does not lose his right to redeem the prior 
mortgage as recognized by sections 74 and 75 
because the prior mortgagee, owing to his 
ignorance of the subsequent mortgage, fails to 
make the holder of that mortgage a party to 
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his suit. But the position of a son under the 
Mitukshara stands altogether on a different 
footing. He has, no doubt, an indepen- 
dent right to redeem his father’s mortgage 
quoad ancestral property. Bat this is quali- 
fied by the rule of virtual or constructive 
representation referred to above. In order 
that he may set himself free from his per- 
sonal law in this matter, he must bring his 
case within the four corners of the statute 
law, which enables him to claim this liberty. 
In his case, section 85 must be construed in 
its entirety. To succeed, he must fix the 
mortgagee with knowledge of his interest. 
Unless he establishes this position. the section 
can give him no heip. 

The same result follows from a consider- 
ation of the principles underlying the sec- 
tions of the Evidence Act relating to burden 
of proof. To succeed in a snit like the 
present the plaintiff must assert that the 
mortgagee had notice of his interest; and 
as his right toredeem under the combined 
effect of his personal law and the statutory 
provisions of section 85 is dependent on 
the existence of this fact, it is for him 
to prove that it oxists, if its existence 
is denied. To put the matter ina different way, 
as there is no antecedent reason for presuming 
that the existence of such a notice is more 
probable than its non-existence, the party who 
asserts the fact of its existence must prove his 
assertion, if it is traversed. And he must 
lose, if he fails to give the necessary proof 
so as at least to lay some probable ground 
for believing in its existence, thereby making 
it necessary for his adversary to establish the 
contrary. (Sections 101, 102 and 103.) 

The above view receives support from a 
passage in the judgment of this Court in 
Kanhat v. Brindrawan (9) as also from the 
decision of the Allahabad High Court in Ram 
Nath Rat v. Lachman Rai (10). 

Holding, then, that the burden of proof 
has been rightly thrown on the plaintiffs 
and accepting the finding that they have 
failed to discharge it, I dismiss their second 
appeal with costs. The respondents have 
been separately represented here, but as 
their defence is one and the same, only one 
set of costs will be awarded to them. 

Appeal dismissed, 

(9) 160. P. L. R. 169 at p. 170. 

(10) 21 A. 193, 
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(s. ©. 5 N. L. R. 121.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Civiu Appeat No. 521 or 1908. 
January 23, 1909. 

Present :—Mr. Stanyon, A. J. C. 
HARDEO—Ptaintirr—APPBLLANT 
versus 
Musammat NARBADI—Derenpant— 
RESPONDENT. 

Appea!— Costi— Practice—Abandorment of appeal 
with a claim for costs cannit be allowed—Civil Po oce- 
dure Code (:let XIV of 1882), 88. 244, 811, 320-—-Hwve- 
cution of decies—Decree transferred to Collector for 
execution— Principles governing refations belween Col. 
lectur and the Civil Court—Sale set aside by Col/ector— 
Civil sut Jor a declaration that the sale 1a binding, not 
mauntainabdle, 

An appellant cannot abandon an appeal and at the 
same time claim costs of the suit and the appeal. 
If he wishes to abandon the appeal, he must do so 
unconditionally. 

The proper principles regulating the relations bet- 
ween the Collector and the Civil Court from which 
execution of a decree has been transferred to him, 
whethe: under section 320 of Act XIV of 1882 or 
sections 88—71 of Act Y of 1908, are — 

(1) that the Civil Court is precluded from inter- 
fering in any matter declared to be within the Col- 
lector’s jumsdiction; bnt that it is not divested of 
its ordinary jurisdiction in regard to other matters 
merely becanse the decree has been transferred to 
the Collector, and 

(2) that a Civil suit will lie with respect to every 
order of the Collector, upon which, if it had been 
made by the Civil Court (acting within its jurisdic- 
tion), an action would have been maintained, but 
not otherwise. Consequently a Civil anit for a de- 
claration that a sale set aside by the Collector is 
valid and binding and ought not to have been sot 
aside 18 not maintainable. 

Appeal against the decree of the District 
Judge, Hoshangabad, confirming the decree 
of the Snbordinate Judge of the same place, 
dated the 25th Ferbuary, 1908. 

Mr. J. C. Ghosh, for ths Appellant. 

Mr. F. W. Dillon, for the Respondent. 

Judgment.—It is necessary to set 
out a short statement of the facts of this case. 
The first defendant, Musammat Narbadi, 
had a decree for money against the other 
four defendants. In execution of this decree 
certain fields were attached, and the Civil 
Court concerned thereafter transferred exe- 
cution proceedings tothe Collector in the 
usual way. Tbe Collector held an suction- 
sale of the land on the 19th September 
1907, and it was knocked down to the 
present plaintiff for Re. 610, the 19th Octo- 
ber 1907 being fixed for confirmation of 
the sale. Thereafter, Lachman Prasad, 
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(one of the judgment-debtor defendants), 
and one Bhagirath Patel, (who was no party 
to the case before the Collector), applied 
to have the ‘land re-sold, upon the single 
ground that a sufficiently high bid had not 
been made at the first sale, and a better 


price could be realised by a re-sale. There- 
upon, on the 28th September” 1907, the 
Collector made an order directing the 


re-sale of the property. This order was 
made in the absence of the plaintiff, and 
without any notice given to him to show 
cause against the application for re-sale. 
The plaintiff filed an appeal, against the 
order last mentioned, before the Divisional 
Commissioner, but that authority dismissed 
the appeal onthe 15th November 1907, be- 
cause no provision for any such appeal 
had been made, up to that time, in the 
Rules framed by the Loc Government 
under section 320 of the Code of Civil Pro- 
cedure; 1882. Thereupon the plaintiff took 
the dual course (1) of applying for revision 
of the Collector's order to the Tonourable 
the Chief Commissioner, and (2) of filing 
the present suit fora declaration that the 
first sale is valid and binding, and the 
Collector’s order of the 28th September 1907, 
and the re-sale made in pursuance of it, 
are void. As regards the latter course the 
Courts below have concurred in holding 
that such a suit does not lie, and the plaintiff, 
therefore, instituted this second appeal on 
the 6th August 1908. Thereafter, on the 
19th September 1908, the Honourable the 
Chief Commissioner set aside the said order 
of the Collector, and directed that, if 
there was no material irregularity in con- 
ducting the first sale, under which the 
plaintiff became the purchaser, such sale 
‘should be confirmed. This decision having 
given tho plaintiff practically all the relief 
claimed by him in this suit, .the appeal 
before me was said to be abandoned, except 
as regards the costs of the litigation in the 
Civil Court. I think thatthe learned Ad- 
vocate for the appellant somewhat mis- 
apprehended his true position in the matter. 
He seems to have entertained the view that 
while he could abandon the main relief for 
which the sppeal was made, as being no 
longer necessary, he could still obtain an 
incidental decision on the merits as the 
basis of a decree in his favour for the 
costs in all three Courts. Iam clear that 
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there can be no such thing as an abandon- 
ment of an appeal coupled with a claim 
for costs which involves a reversal of the 
decree appealed against. If an appellant 
wishes to abandon an appeal, he must du 
so unconditionally. If, on the other hand, 
he aska for a decision of the appeal on the 
merits, and the decree appealed against is 
found to be wrong, the only legal course 
open to the appellate Court is to reverse 
the wrong decree, and substitute for it a 
right decree. It does not affect this question 
that the substituted decree may be of no 
use to appellant except for the recovery of 
costs. The appellate Court must either 
make no decision, or it must decide the 
whole appeal. The present appeal was, there- 
fore, heard, and it will hereby be decided on 
the merits. 

The only question which I have to decide is 
whether a suit lies in the Civil Court 
to contest an order made by the Collector 
in execution proceedings transferred to him. 
The District Judge was under a misap- 


‘prehension when he wrote in his judgment 


that there is no published decision of this 
Court bearing on this question. He obvi- 
ously overlooked Manik Chand v. Sunder Lall 
(1), which he would have found sufficient for 
his purpose. That decision followed the view 
of law propounded in Kabilaso Koer v. Raghu 
Noth Saran Singh (2) and Shib Singh v. Mukat 
Singh (3), and is against the present appeal. 
For the appellant, however, reliance is placed 
on Azim-ud-din v. Buldeo (4),on Shiam Behari 
Lal v. Rup Kishore (5), and on Sadho Okaudhii 
v. Abhenandan Prasad (6). 

I have given my best consideration to the 
subject, and studied the cases cited. I think 
that no close analogy can be drawn from 
the views propounded in other provinces, 
because an essential factor governing the 
application of the law lies in the extent to 
which each Local Government has directed 
a transfer of the execution powers of the 
Civil Court to the Collector, by orders and 
rules made under section 320 of the Code 
of Civil Procedure. 1882, (now replaced by 
sections 68—71 of Act V of 1908), and these 
vary in each province. So far as the Central 


i 11 0. P. L. B 33. 
2) 18 0. 481. 

(9) 18 A. 487. 

(4) 3 A. 554. 
- (5) 20 A. 379. 

(6) 26 A. 101. 
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Provinces are concerned the proper principles 
regulating the xelations between the 
Collector and the Civil Court from which 
execution of a decree has been transferred to 
him, whether under section 320 of Act XIV of 
1882 or sections 68—71 of Act V of 1908, 
would seem to be :— 

(1) that the Civil Court is precluded 
from interfering in any matter 
declared to be within the Col- 
lector’s jurisdiction; but that it 
is not divested of its ordinary 
jurisdiction in regard to other 
matters, merely because the decree 
has been transferred to the Collector: 
and 

(2) that a Civil suit will lie with res- 
pect to every order of the Col- 
lector, upon which, if it had been 
made by the Civil Court (acting 
within its jurisdiction), an action 
could have been maintained ; but 

, not otherwise. 

In other words, the Collector in these 
Provinces steps into the place, and exclusively 
absorbs and exercises all the powers, of 
the executing Civil Court, to the extent of 
the transfer made to him; and the exe- 
cuting Court, as such, can no more repeat 
or contradict him by concurrent orders than 
ib could repent or contradict itself. Ancillary 
to the transfer of original jurisdiction, there 
is necessarily a transfer of the appellate and 
revisionul coutrol over the same. It follows 
that, whenever an order in execution pro- 
ceedings requires correction by way of review, 
appeal or revision,—that is to say, œ cor- 
rection in thecourse of the same proceeding— 
correction must be made in the arena where 
the order originated. An order by the 
Collector can only be reviewed by him, and 
dealt with in appeal or revision by author- 
ities to whom the Collector, as such, is 
subordinate. It is only where a separate suit 
can be maintained—e.g., a suit by a person 
injured by an order passed in execution 
proceedings with which he had no sort of 
connection—that we call ina civil jurisdic- 
tion, entirely outside the execution jurisdic- 
tion under which the order in question was 
made, and then the order remains equally open 
to attack whether passed by the Civil, or the 
Revenue, executing Oourt. 

The simple question then is to see whether 
the present suit could have been main- 
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tained if the proceedings and orders, 
actually held and made by the Collector, 
had been held and made by the Civil Court 
from which execution juisdiction was trans- 
ferred to him. The present suit was in- 
stituted, as it had to be, in the same Civil 
Court which had initiated the execution pro- 
ceedings under the decree. Therefore, if 
execution had remained with that Courts 
and it had passed the order which the plain- 
tiff seeks to have seb aside by this suit, we 
should have been presented with the spec- 
tacle of an auction-purchaser asking a Civil 
Court to hold a regular trial on the validity 
of its own order, setting aside a sale, made 
by it in execution proceedings, I am of 
opinion that no such suit could be maintain- 
ed. An order, setting aside a sale made in 
execution of a decree, is an order within the 
jurisdiction’ of the executing Court which 
first made the sale. If it is made on grounds 
which are not legal or proper, then it is a 
wrong order, butitis not an order withont 
jurisdiction. It isthe nature or extent of an 
order, and not the reasons for it, upon which 
rests the answer to the question whether or 
not itis ultra vires of the Court making it. 
I, therefore, think that if the order of the 
28th September 1907, which itis the object 
of the present suit to set aside, had been 
passed by the Civil Court instead of -the 
Collector. the present suit would not have 
been maintainable, and the proper remedy 
of the plaintiff, apart from a review, would 
have lain in arevision by this Court under 
section 622 of the Code of Civil Procedure, 
1882. As, however, the order was made by the 
Collector, revision proceedings rightly went 
before the Honourable the Chief Commis- 
sioner, and he has made the correction 
required. The ruling of this Court in Manak 
Chand v Sunder Lall (1) has my entire 
concurrence. 

For the above reasons this appeal fails, 
and is dismissed with costs, and the decree of 
the lower appellate Court is confirmed. 

Appeal dismissed. 
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YASINKHAN V, EMPEROR, 
(s c 5N. L. R. 125.) 
NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
CURIAMINAL Revistun No. 174 or 1909. 
June 5, 1909. 


Present :—Sir Bipin Krishna Bose, Kr., A.J.C. 
YASINKHAN—Accusep—Peritioner 
VETEUS 
EMPEROR—Opposire PARTY, 

Gimin ak Procedure Oode (Act | of 1898), 3¢. 87,88 
and 91—Sunemons 18sued against accused—Subsequent 
order for tssue of wariant without proof of sertica of 
summons, legality of—s#roclamation—Attachment of ac- 
ciused’s property. 

Where the case is onein which, according to the 
fourth schedule of the Oode, the Magistrate ghall or- 
dinarily issue a summon and such a process was, as 
a matter of fact, issued by him, the Magistrate can- 
not subsequently order tho issue of a warrant, 
under section 80 (b), Criminal Procedure Code, unless 
ho first places on record his reasons for considering 
that the accused had been duly served and that in 
spite of such service, he had failed to appear without 
reasonable excuse, 

Beforeissuing a warrant for the arrest of the accused 
the Magistrate mnst, by an exercise of judicial discre- 
tion apphed to the considerations of the materials be- 
fore him, come to the conclusion that the accused, 
atter bemg duly served, had deliberately disobeyed 
the summons, or that he was keepmg out of the 
way to evade ita service. 

A proclamation and an orderof attachment of 
accused’s property, issued on the non-execution of 
such a warrant, are illegal and must be set 
aside. 

Criminal revision against the order of 
the Sub-Divisional Magistrate, Basim, dated 
the 30thApril 1909, confirming the order of the 
Tahsildar, Basim, dated the 8th March, 1909. 


Judgment.—tThis is an application 
by Yasinkhan, an accused in Criminal Case 
No. 425 of 1905 in the Court of the 
Tahsildar of Basim, a Magistrate with 
second class powers, to set aside an order of 
attachment passed under section 88 of the 
Code of Criminal Procedure as applied to 
Berar. 

The circumstances which led up to the order 
of attachment are as follows :— 

On the 5th of September 1905, one 
Govinda Patel lodged a complaint against 
the applicant-and two others, charging them 
with having committed an offence under 
section 323 of the Indian Penal Code as 
applied to Berar as also section 296 of the 
same Code. On the same date, the Tahsildar 
of Basim, before whom the complaint was 
made, ordered a summons to issue for the 
attendance of the applicant on the 23rd idem. 
Under section 204, read with section 90 of 
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the Criminal Procedure Code, the Magistrate 
was bound in the first instance to issue u 
summons, none of the special circumstances 
referred to in the latter section existing in 
the case, On the 10th, the summons was 
returned unserved by tho Station Officer of 
Risod, to whom it was sent for service, with 
the remark that Yasin was not at Risod but 
at Saongi in the Nizam’s dominion. It was 
pointed out that he generally lived in the 
latter place. On the 28rd, the Magistrate 
ordered the issue of a warrant, Yasin not 
having appeared. There is nothing in the 
proceedings to show that the Magistrate 
was satisfied that the accused had been 
served and that despite such service, had 
failed to appear without reasonable cause 
As a matter of fact, as shown by the 
endorsement of the Station Officer, no 
service had been effected at all. On the 13th 
of October, the warrant, like the summons. 
was returned unexecuted with the remark 
that accused was not at Risod but at Saongi 
in the‘ ‘Moglai”. It was added that it appeared 
that owing to the criminal case pending 
against him, he moved about (frst astho)in the 
*Moglar”. This was opposed to the note on the 
summons, where ibis was said that accnsed’s 
usual place of residence was in Saongi iu the 
“Moglat”. On the case coming on for hearing 
onthe 18th of October, the Magistrate 
ordered a proclamation to issue under section 
87 of the Code and while making 
this order, also ordered under section $88 
that the accused’s property be attached. 
Evidently coming to know of these 
proceedings, the accused appeared before 
the Tahsildar on the 6th of Novem- 
ber. But he was on leave at the time and his 
Naib sent the accused inthe company of 
a peon to the Sub-Divisional Magistrate of 
Basim in order that he might execute a 
bond for his attendance before the Tahsildar 
on the 30th November, which was the date 
fixed for the hearing of the case. The accused 
is said to have absconded while being taken 
before the Sub-Divisional Magistrate. On 
the 30th of November, the Tahstldar took 
some evidence as to the accused having 
absconded and then recorded an order 
reiterating his previous order of attachment. 

I am of opinion the proceedings culminat- 
ing in the order of attachment are tainted 
with illegality. The case was one in which, 
according to the fourth schedule of the Code, 
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the Magistrate bad, in the absence of any 
special grounds mentioned in section 90, to 
issue a summons and such a process was, as 
a matter of fact, issued by him. He could not 
after this order the issue of a warrant, unless 
he first placed on 1ecord his reasons for consid- 
ering that the accused had been duly served 
and that in spite of such service, he had 
failed to appear without reasonable 
excuse (clause (b) of section 90). There is 
nothing in the proceedings of the 23rd of 
September, when the issue of a warrant 
was ordered, to indicate that the Magistrate 
had realised his responsibilities and had, by 
an exercise of judicial discretion applied to 
the consideration of materials placed before 
him, come to the conclusion that the accused, 
after being duly served, had deliberately 
disobeyed the summons, or that he was 
keeping out of the way to evade its service. 
On the contrary, if he had only carefully 
read the endorsement of the serving officer, 
he would have discovered that the accused 
did not generally reside at the village, where 
the process was addressed. 

To lay a foundation for the issue of a 
proclamation under section 87 with an accom- 
panying order of attachment under section 
88 of the Code, it was necessary to comply 
strictly with the provisions of the law 
relating to the issue of a warrant in a case, 
where a summons is the ordinary mode of 
enforcing attendance. Those provisions have 
been embodied in the Code to safeguard 
the rights of the subject and anything done 
in defiance of them, can have no force. The 
order for issue of a warrant being thus 
illegal, all subsequent proceedings are 
equally so. It is unnecessary under the 
circumstance to consider the legality of the 
orders under sections 87 and 88 apart from 
the considerations arising out of the illegality 
of the order for issue of a warrant. But I 
may remark incidentally that just asin the 
case of the summons, so in the case of the 
warrant, before the Magistrate could proceed 
under the above sections, he was bound to 
satisfy himself, that the accused was abscond- 
ing or concealing himself for the purpose of 
avoiding the executionof the warrant. His fail- 
ing toaccompany the peonon the6th of Novem- 
ber to the Court of the Sub-Divisional Magis- 
trate was no evidence of such absconding or con- 
cealment, even supposing the Nazb-Tahstldar 
could make a legal order in that behalf. 
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I set aside the orders of attachment of 
the property of Yasinkhan, the applicant, 
passed by the Tahsildar of Basim, on the 
18th of October and 30th of Novembr 1905, 
together with all proceedings in connection 
therewith. . 

Application allowed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscenpangous Civit Appsat No. 2 or 1909. 
July 12, 1909. 

Present — Mr. Drake-Brockman, J. C. 
ABDOOL—Ptatxtiry—A PPELLANT 
versus 
JAGANNATH—Durenpant—Resronpest, 

Civil Procedure Corde (Act XIV of 1882), 8. 16 (¢@)— 
Place of suit—Suit by vendor fer specific performance 
of agreement to purchase house— “For the deter minatun 
of aright to immovable pi oper ty.” 

A suit to compel specific performance of un agree- 
ment to purchase the plaintiff’s house or in the al- 
ternative for damages wa suit for “the determina- 
tion of a right to immovable property,” within tho 
meaning of section 16 (d), Civil Procedure Code, 
1882. 

Consequently, such a suit is cognizable only by 
the Court within whose jurisdiction the property 18 
situate. 

Maturi v. Kota, 28 M. 227, approved. < 

Land Mortgage Bank v Sudurudeen, 19 C. 358, dıs- 
tinguished. 

Nulum v. Krshnavuwmy, 27 M. 157, referred to 


Appeal against the order of District, Judge, 
Wardha, reversing the decree of Munsif, 
Wardha, dated the 25th July, 1903. 

Mr. A. C. Roy, fo. the Appellant. 

Mr. D. P. Tiwari, for the Respondent. 

sudgment.—tin this case the plaintiff 
brought a suit in the Court of the Munsif, War- 
dha, praying that the defendant be directed to 
specifically-perform an agreement to purchase 
the plaintiff's house at mauza Vela in the 
Umrer tahsil of the Nagpur District or in 
the alternative to pay Rs. 200 as damages. 
The plaint includes an allegation that the 
plaintiff is ready to convey the house to the 
defendant in accordance with the agreement. 
Both the parties reside at Sindi in the 
Wardha tahsil of the Wardha District and 
the agreement is said to have been made 
there. 

The defendant pleaded inter alia that the 
house being outside the local limits of the 
Maunsif’s jurisdiction the Munsif had no 
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jurisdiction to try the suit. This plea was edas authorities for the construction of the 


overruled on the authority of Land Mortgage 
Bank v. Sudurudeen Ahmed (1). The plaintiff 
having succeeded on the merits also, the 
defendant appealed to the District Judge, 
who distinguished the Calcutta case on the 
ground that the question for decision there 
was whether the suit, in which a vendor 
sued in the High Court to enforce the specific 
performance of a contract entered into by 
the defendans for the purchase of certain land 
situated outside the original jurisdiction of 
the High Court and in the alternative for 
‘damages, was a suit “for land” within the 
meaning of the Letters Patent of 1865. 
Following the decision of White, C. J, and 
Subrahmania Ayyar, J., in Maturi Subbayya v. 
Kota Krishnayya (2), the lower appellate Court 
held that the present suit falls within clause 
(d), section 16 of Civil Procedure Code, 1882, 
and returned the plaint for presentation to 
a Court having jurisdiction in the Nagpur 
District. 

In support of the plaintiff's appeal against 
the order returning the plaint, the Calcutta 
case above cited is again relied on. The 
contention is that, while a suit by the 
purchaser for specific performance of a 
contract to sell immovable property is 
` undoubtedly a snit for the determination of 
a right to such property, ono by the vendor 
is not, In my opinion the lower appellate 
Court was right in refusing to recognise this 
distinction as sound. It seems to me that 
what has to ba determined in this case is 
whether the Court should compel the defend- 
ant to purchase the plaintiff's house and 
that this qnestion cannot be decided without 
determining n right to immovable property. 
If the plaintiff is to succeed, he must show a 
right to pass his title in the house to the 
defendant and so to clothe the defendant 
with the right to possess and dispose of 
the house. The wording of clause (d) in 
section 16 of the 1882 Code, is identical with 
that of the 19U8 Code now in force and is 80 
comprehensivo as to indicate that the 
plaintiff need not be the person who is to 
be clothed with the right as the result of the 
suit. I agree with the learned Judges 
who decided Maturi v. Kota (2), that cases 
turning on the language used in the Letters 
Patent ot the High Courts are not to be regard- 


u 19 C 358 
(2) 28 M. 227, 


much more generally worded provision in the 
Code of Civil Procedure. In Nalum Lakshimi- 
kanth v. Krishnasawmy Mudaliar (3), Moore, 
J., went still farther and held that a “smt for 
land” within the meaning of article 12 of the 
Letters Patent includes any suit in whicha 
decree is asked for operating directly upon 
the land. 

The appeal fails ond is dismissed with 
costs. In the Courts below costs will be borne 
as already ordered. 


Appeal dismissed 
(3) 27 M. 167. 
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PUNJAB CHIEF COURT. 
CRTMINAL Reeorence No. 1488 or 1908. 
March 19, 1909. 

Present :—Mr. Justice Kensington and 
Mr Justice Johnstone. 
EMPEROR— COMPLAINANT 
versus 
HARDIT SINGH AND oTHERS—ACCUSED. 


Criminal Procedure Cde (Act V of 1898), ə 106 
(3), 107 (8) and (4), 349— Power of appellate Court 
to take security for keeping peuce—Bayratrate acting 
ander 3,107 (3, and (4)—Second Class Magistrate ie- 
gerring for taking secutity—Proper procedure to br 
observed, 

An appellate Court cannot act under section 106 
(8), Criminal Procedure Code, in all appeals before 
it, but only whon the Court below had the power to 
take secnrity itsolf. 

Muthiah Chettr v. Emperor, 29 M.190, 3 Cr L.Jd. 
461, Radha Singh y King- Emperor, 6 P. R 1907, Cr; 
6 Or. L J. 276, Prima Bua Pillai v. Emperor, 30 M IS 
5 Cr. L J. 88; Mahmudi Sheikh v. Ap Sheikh, 210 622, 
referred to. 

A Magistrate seized of a case under section 107 
(3) and (4), Criminal Procedure Code, s.e, on im- 
formation which he sees reason to believe, ennnor 
pags the summary order allowable by section 319 (2) 
but must go through all the procedure prescribed in 
sections 112-116 of the Code and must hold the 1c- 
gular enquiry laid down by section 117 

A Magistrato of the 2nd class, who is of opunon 
that security for keepmg the peace should be taken 
from the accused, shouid not convict the accused 
himself bnt should forward tho accused persons, with 
the file, tothe District Magistrate, merely record- 
ing Mms opimon that the accused are guilty nnd 
with tho recommondation that the aceused should be 
convicted ond sentenced and that security should he 
taken undor section 106. 

Case referred by the Judge. 
Amritsar Division, 

Mr Nand Lal, for the Accused. 

Judgment.—aA Magistrate of the 2nd 


class tried a case of rioting combined with the 


Sessions 
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nfliction of grievous hurt, and in the end he 
fined each of certain accused persons. Then, 
having himself no power to take security 
for the peace from the accused, he recorded 
a second separate order on the same day 
submitting the file of the case to the District 
Magistrate, with a suggestion that security 
for the peace be taken from “the leading 
members of both parties.” The convicted 
person appealed to the District Magistrate 
who altered the convictionsto convictions under 
section 147, Indian Penal Code, cutting out sec- 
tion 825, and remarked that the case should 
have been sent to him under section 349, 
Criminal Procedure Code, with a view to 
the taking of security, and then and there 
reduced the fines and directed that each 
accused person should execute a bond with 
three sureties to keep the peace for three 
years, complainant’s petition for revision 
being rejected. The same day, in a separate 
order the District Magistrate noted that 
security had not been provided, issued a 
warrant for the accused to be kept in custody 
and sent the file to the Sessions Court under 
section 128 (2), Criminal Procedure Code, 
the term fixed being as aforesaid for over 
one year. 

The learned Sessions Judge has now re- 
ported the case for orders. 

Though he is himself unable to see that 
the District Magistrate’s order was ultra vires 
he refers the case because of the dictum in 
Muthiah Ohetti v. Emperor (1), followed in 
Radha Singh v. King Emperor (2), which was 
a ruling by a single Judge. There are also 
the following authorities which require notice, 
namely, Parama Siva Pillai v. Emperor (3), 
Mahmudi Sheikh v. Aji Sheikh (4), Emperor 
v. Momin Malita (5), Miran Bakhsh v. King 
Emperor (6), which last is by the same Judge 
as Radha Singh v. King Emperor (2) 

The District Magistrate is quite rightin 
his view that the 2nd class Magistrate 
should have acted under section 349 (1), 
Criminal Procedure Code; that is to say, 
the latter should have merely recorded the 
opinion that the accused were guilty and 
should have forwarded the accused persons, 

1) 29 M. 190; 3 Cr. L. J. 461. 

2) 8 P_R. 1607 Cr. ; 6 Cr. L. J. 276. 

a) 80 M. 48; 5 Cr. L. J. 88. 

(4) 21 0. 622. 

(6) 35 C. 434; 8 OC.LJ.9; 4M. L. T. 340; 12 C.W.N. 


152; 7 Cr. L. J. 602. 
(6) 21 P. R, 1905 Or. ; 2 Or. L. J, 190, 
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with the file, to the District Magistrate, 
with the recommendation that the accused 
should be convicted and sentenced and that 
security should be taken under section 106 


of the same Code. The District Magis- 
trate could then under section 349 (2), 
have questioned the parties and after 


making further enquiry, if he thought fit, 
have passed an order of conviction and sen- 
tence and for the taking of security. But 
the 2nd class Magistrate did not do this. 
He convicted and sentenced the accused him- 
self, and, therefore, the District Magistrate 
when the case was laid before him, could 
not properly act under section 349 (2) of 
the Code, and.we must look elsewhere for 
his powers. 

In our opinion the District Magistrate, 
though not seized of the case under section 
349, was seized of it in two ways—yiret 
under section 107 (8) and (4), and secondly, 
as an appellate Court under scction 106 (8), 
read with section 423 (1) (b) (3). A Magis- 
trate seized of a case under section : 107 (3) 
and (4), ie., on information which he sees 
reason to believe, cannot pass the summary 
order allowable by section 349 (2), but 
must go through all the procedure prescrib- 
ed in sections 112, 113 (or 114 and 115, 
as the case may be) and 116 (if he 
thinks fit), and must hold the regular in- 
quiry laid down by section 117, following 
the procedure prescribed in the Oode for 
summons cases and finally must dispose of the 
case under section 118 or section 119. 
The District Magistrate has done none of 
these things; and it is clear that, if his 


. proceedings could only be referred to section 


107 (3) and (4), we should have to set 
them aside, (í) because the necessary pro- 
cedure detailed above had not been followed, 
(či) because he has bound over these per- 
sons for three years, while section 107 only 
authorizes binding over for aterm ‘not ex- 
ceeding one year’ 

We turn, therefore, to the question of the 
District Magistrate’s powers as an appellate 
Court only, and this is the actual matter now 
referred to us. The wording of section 166 
and of section 423 is very important, and we 
reproduce those provisions of Law in so far 
as they concern us here : — 

Section 106(1):—“Whenever any person 
accused of rioting * * * is convicted of such 
offence before a High Oourt, a Court of 
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Session or the Court of a Presidency Magis- 
trate, a District Magistrate, Sub-Divisional 
Magistrate or a Magistrate of the First Class 
and such Court is of opinion that it is 
necessary to require such person to execute 
na bond for keeping the peace, such Court 
may, at the time of passing sentence on such 
person, order him to execute a bond **** 
for keeping the peace during such period, 
not exceeding three years, as it thinks fit.” 


2) + # # 3 + ¥ 

(8) “An order under this section may 
also be made by an appellate Court or by the 
High Conrt whon exercising its powers of 
revision.” 

Section 423 says that an appellate Court 
may, „fter hearing an appeal, dismiss it or 
may 


se a) = EA £ # * ® 


“ (b) in an appeal from a conviction (1) 
* = (2) * * (3) with 
or without such redaction of the 
sentence and with or without altering 
the finding, alter the natare of the 
sentence, but subject to the provi- 
gions of section 106, sub-section (3), 
not so as to enhance the same.” 

The question for decision is, can an appel- 
Jate Court act under section 106 (8) in all 
appeals before it, or only when the Court 
below had the power to take security but 
did not do it or at least did not do it to 
the satisfaction of the appellate Court ? 

We have boen able to find two rulings 
of this Court on section 106 (3), viz., Miran 
Baksh v. King Emperor (6) and Radha Singh 
v. King Emperor (2). At first sight they 
seem irreconcilable, but on examination 
one sees that the earlier ruling does not 
touch the question before us. The appeal 
in that earlier case was to the Sessions Court 
aud the conviction appealed against must, 
therefore, have been a conviction by a lst Class 
Magistrate, who, of course, could act under 
section 106 (1) and take security from a 
person convicted by himself. Naturally 
the learned Judge (Mr. Justice Chatterji) 
ruled that the Sessions Judge, in hearing 
the appeal, was competont to demand security 
to keep the peace after the expiration of 
the sentence, the conditions precedent to 
taking action under section 106 (1) being 
all existent. In the later ruling by the 
same Judge the conviction was by a Magis- 
trate not competent to act under section 
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106 (1) and the learned Jadge followed 
Muthiah Chetti v. Emperor (1), and without 
discussing the matter further, held that the 
appellate Court could notin snch circum- 
stances take action under section 103 (3). 

The passage in the Madras case which 
concerns us rans thus— We think that the 
power given to an appellate Court to make 
an order under this section is not an un- 
limited power to make such order in any 
circumstances but is to be taken as giving 
the appellate Court power to do only that 
which the lower Conrt could and should 
have done, and, therefore, that the power 
of the Conrt to pass such an order is con- 
fined to cases where the conviction has heen 
by a Court named in the section.” 

In Parama Siva Pillai v. Emperor (3), the 
Court simply followed the ruling of the pre- 
vious volume and also Muhmnuds Sheikh v. 
Aji Sheikh (4). In the latter case itis pointed 
out, that section 106 and section 349 shonld 
be read together, and that if they are so 
read, it-is clear that action under section 
106 (8) can be taken by an appellate Comi 
only when the conviction appealed against 
was passed by, at the lowest, a Ist Class 
Magistrate. The Caleutta ruling in Vol. 35 
does not discuss the question, but merely 
follows the previous Calentta and Madras 
rulings. 

The way we look atthe matter is briefly 
this—If instead of sub-section (3), section 
106, Criminal Procedure Code, the Legislature 
had framed a distinct section of the Cole, 
without any allusion in it to section 105 (1), 
and had by that section authorised all ap- 
pellate Courts in all cases of riot, ete.. 
coming before them, to take security for 
the peace, the matter would have been qnite 
different, and the power would have heen 
exerciseable whatever the grade of the Court 
below might be. Bat the provision here 
is in a sub-section and must be taken to he 
limited as the main sub-section (1) is limited. 
The earlier sub-section contains two sets of 
limitations that only Magistrates of certain 
grades can act under it can be taken only, when 
the conviction is of a parion nacensed of 
rioting, assault, offence including a breach of 
the peacs, abetment of these, assembling of 
armed men and so forth. If sub-section (2) 
is not limited as sub-section (1) is. 1t would 
follow that on sppenl in any 168, e.g., theft, 
forgery—the Court could make the acens- 
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ed give security. This cannot have been the 
intention. 

That this limitation was intended seems 
to us clear also from the facts (i) 
tbat the Legislature enacted section 349, 
which provides a method whereby a District 
Magistrate can act under section 106 (1) 
though the case was first laid before a 2nd 
or 3rd Class Magistrate, and (it) that the 
Legislature, by enacting the very general 
section 107 (1), provided another method 
whereby the District Magistrate could take 
necessary steps to secure the preservation 
of the peace. No doubt under the latter 
method, the District Magistrate is obliged 
to follow, as explained above, the pro- 
cedure prescribed in the following sec- 
tions 112 to 119, but this does not affect the 
argument. 

The proper order, therefore, for us to 
pass in this cage is to set aside the Dis- 
trict Magistrate’s order for security and to 
leave him, if. he thinks fit, to take steps 
under sections 107 (1) and 112 to 119 against 
such persons as are likely to cause a breach 
of the peace. We pass this order now; 
and we may also observe that the 2nd Class 
Magistrate’s wish was that security be 
taken not from the accused alone but 
from the “ leading members of both parties.” 
We have dealt with the case at some 
length, becanse past experience, and also 
perusal of the various judgments noticed 
above, show that much diffculty has been 
found both in the Punjab and in other 
parts of India in interpreting sub-section 
(3) of section 106 of the Code. We approve 
of the dictum in Radha Singh v. King Emperor 
(2), and we have explained why we consider 
it good law. 

Order set aside. 





(s.c.8P R. 1909 Cr.; 17 P. W.R 1909 Cr.) 
PUNJAB CHIEF COURT. 
Criaixat Revision No. 628 or 1908. 
March 20, 1909. 

Present :—Mr. Justice Robertson and 

Mr. Justice Rattigan. 
HIRA— Convicr—Pstrrroner 
a LETSUS 
EMPEROR— OpPosita PARTY. 
Review—SPune' of Criminal Comt to review its own 
fudgment—Criminal Procedure Code (Act V of 1898), 
68, 258, 437—Order for setiral on account of mis-apm e- 
ctaiton of curdence—Rrvision—Piacticc— When petition 
for revision will be tried as «ppeal, 
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A Criminal Court cannot review its own judg- 
ment. Whero an order passed by a Bench of the 
Chief Court is clearly within jurisdiction, 1¢ cannot 
be intorfered with on review, either by the samo 
or any Other bench of the Court, 

Where a Magistrate, after hearing the whole of 
the evidence for the prosecntion, discussing it fully 
and giving cogent reasons for disbelieving the 
prosecution story, discharges the accnsod, the District 
Magistrate should not direct a retrial merely be- 
cause he thinks that tho order of the Magistrate 
was not in some respects correct according to the 
record. Such an order, thongh not actually illegal, 
can only be passed ın very rare cases Jur Ram v. 
BMuhhan Lal, 8 P. R. 1900, Or. and Dulla v, Emp. ess, 
2 P. R. 1901, Cr., followed. 

In hearing a petition for revision against an order 
of conviction passed after an unjustifiable order for 
retrial, soriously prejudicial to the accused, the 
Chief Oourt will proceed to try the caso as an 
appeal, 4. 6, will go mto all the facts of the case to 
satisfy itself as to the guilt or innocence of the 
accused. j i 

Petition for revision of the order of the 
Sessions Judge, Ferozepur Division, dated 
30th April, 1908. 

Mr. Ganpat Rat, for the Petitioner. 


REFERENCE TO A DIVISION 
BENCH. i 


The history of this case is as follows :— 


The petitioner Hira, sunar, was, in 1907, 
tried by Lala Labhu Ram, a Magistrate of 
experience, on an allegation of criminal 
breach of trust under section 406, Indian 
Penal Code. This Magistrate took the evi- 
dence of the whole of the prosecution wit- 
nesses entered in the chalan and also of 
six others whom he gave the complainant 
an opportunity of producing subsequently. 
He then disposed of the case ina long and 
carefully considered English jndgment. His 
conclusion, for which he gave apparently 
good reasons, was that the complainant's 
story was entirely false and concocted. He 
discharged the petitioner under section 253, 
Criminal Procedure Code, and ordered the 
complainant to pay to him Rs. 15 as com- 
pensation by orders of the 6th November 
1907. 

The District Magistrate called for the case 
and onthe 12th November wrote “ seen and 
returned,” 


The complainant then moved the District 
Magistrate, ostensibly by appeal, and on the 
5th December Mr. Atkins recorded an order 
saying that he would not give in detail 
his reasons for ordering a retrial as 
they might influence the Court to which 
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the case would be sent. He merely remarked 
that Lala Labu Ram’s order was not in 
some respects correct according to the record, 
instancing, in particular, a receipt which 
_ had not hitherto been placed on the record. 
He expressed an opinion that the award of 
compensation to the petitioner was not war- 
ranted (a matter which he had no power to 
deal with himself, the order being that of a 
Ist Class Magistrate), set aside the order of 
discharge, and remanded the case to the 
Court of Mr. Prenter for rehearing. 

The petitioner then moved the Chief Court 
(Criminal Revision No. 5 of 1905) to set 
aside the order of retrial. This petition 
was onthe 8th January disposed of by a 
learned Judge in the following terms -— 

“The order 18 not illegal, and Iam averse 
to interfering with exercise of such discre- 
tion. Rejected.” 

The petitioner has since been again tried 
by Mr. Prenter, convicted under section 
406 and sentenced to imprisonment for a 
year and a fine of Rs. 100. The Sessions 
Judge has rejected the appeal save for 
correction of a mistake of Mr. Prenter’s in 
regard to the period of solitary confinement. 

The petitioner then filed the present petition 
for revision. To my mind there is a good deal 
of doubt about the whole case, but I do not 
consider if open to me to discuss the facts 
on revisionin view of the concurrent findings 
of the two lower Courts. 

The point upon which, in my humble 
opinion, the petitioner ought to succeed is, 
that the District Magistrate’s order of 5th 
December, directing a retrial, was improper. 
The authorities for this view are Jat Ram 
v. Mukhan Lal (1) and Dulla v. The 
Empress (2), neither of which have been 
referred to by thelearned Judge who passed 
the order of 8th January 1908. If the matter 
rested with me, 1 should be inclined to set 
aside the conviction on the ground, that the 
entire second trial was unauthorised, the 
practical effect of the District Magistrate’s 
order, on which the retrial was based, 
having been to set aside what was virtually 
an order of acquittal. There was nothing 
manifestly perverse or foolish about the 
order of discharge by Lala Labhu Ram.- On 


the contrary he gave sound reasons for it, ` 


and [ am not convinced by the second trial 
that the reasons given were incorrect. 


(1) 8 P. R. 1900, Or, (2) 2 P. B. 1901, Cr, 
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It would, however, be obviously imporper 
for me to act on my views of the case, as 
they imply, that I dissent from the order 
of the 8th January. 

* + 2 & = * 

I, therefore, think it right to refer this 
petition for revision to a Division Bench to 
determine the question whether the rulings 
of the Court justify the order of 8th January 
1908. The question is of some importance as 
cases of the kind are not infrequent, and it 
is desirable that they should be dealt with, 
as far as possible, on uniform lines. Rightly 
or wrongly, I have hitherto held, on what I 
understood to be the rule of practice adopted 
by the Court, that a District Magistrate 
has no discretion to order a retrial merely 
because he thinks that an order of discharge 
may possibly be mistaken, provided (1) that 
the original Magistrate took all available 
evidence and weighed it intelligently, and 
(2) that his order of discharge was not to 
quote the wording of Dulla v. The Empress 
(2), “manifestly, perverse or foolish.” 

Incidentally, it may be noted that we have 
now reached the curious result that Lala 
Labhu Ram’s order directing the complainant 
to pay compensation to the petitioner has 
never been set aside by competent authority 
and, therefore, still holds good, while at the 
same time the petitioner has been convicted 
and heavily sentenced. 

The case is, accordingly, referred to a 
Division Beuch. The petitioner will, in the 
meanwhile, remain on the bail to which he 
was admitted by my order of 16th July. 
JUDGMENT OF THE DIVISION BENCH. 

One Hira was tried for an offence under 
section 406, Indian Penal Code, and on Gth 
November 1907 the Magistrate who tried hha 
recorded his judgment. The whole of the 
evidence for the prosecution was heard, 
and in a detailed judgment, in which the 
whole case was fully discussed, after 
giving many cogent reasons for disbeliev- 
ing the prosecution story, the Magistrate 
discharged the accused, holding that thero 
was not even enough proof to justify tho 
drawing up of a charge-sheet. 

An application for the revision of this 
order was made tothe District Magistrate, 
who passed the following order —, I 
set aside the order of discharge and 
remand the case to the Court of Mr. Prenter, 
Magistrate, lst Class, for a rehearing ”.. 
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From this order an application was put into 
this Court for revision and cancellation of 
the District Magistrate’s order for a retrial. 
This came before our brother Johnstone, who, 
on 8th January 1908, rejected the petition 
in the following order:— The order is not 
illegal, and I am averse to interfering with 
exercise of such discretion. Rejected.” 

The case was, accordingly, re-heard by Mr. 
Prenter, Magistrate, Ist Class, and the 
accused was convicted and sentenced on 6th 
April 1908. 

From that conviction Hira, accused, appeal- 
ed, and his appeal was dismissed by the learn- 
ed Sessions Judge on 30th April 1908. 


An application for revision has been put 
in to this Court and was heard, in the first 
instance, by our brother Kensington, who, 
by an order of 17th September, 1908, for 
reasons given, referred the case to a divi- 
sion bench, and it is now before us for 
consideration. 


Mr. Gonpat Rai for tho petitioner asks us 
to set aside the order of onr brother of 8th 
January 1908, to quash the whole of the 
proceedings in the second trial, and to restore 
the order of discharge. dated 6th November 
1907. To this only one reply is possible. 
It has been laid down time after time that a 
Criminal Court cannot review its own judg- 
menis. Tbe order passed by a bench of 
this Court clearly with jurisdiction, dated 
8th January 1908, cannot be interfered with 
on review, either by the same or any other 
bench of this Court, and so far we have no 
hesitation in saying that the petition must 
be rejected, and we reject it accordingly. 

We have now to consider the application 
for the revision of the order of conviction 
aud sentenco passed by the learned Sessions 
Judge on appeal, dated 30th April 1908. 

Under ordinary circumstances whatever 
doubts we might have as to the correctness 
of the decision, we should have had some 
difficulty in upsetting the findings, if the 
case were treated simply as an ordinary 
application for revision. But while we are 
not competent to review our former decision 
(passed by a different bench of this Court) 
dated 8th January 1908, we do not feel 
ourselves in any way precluded fom consider- 
ing the propriety or otherwise of the order 
of the District Magistrate directing a retrial, 
dated Sth December 1907, or from dealing 
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with the case now as we may find necessary 
in the interests of justice. 

To return, we find that Labbu Ram Magis- 
trate, lst Class, tried the case originally with 
great care, and on 6th November 1907, pass- 
ed a judgment, fully discussing the case in 
all its aspects and finding that the charge 
was false. It was never even pretended 
that any further evidence was forthcoming 
for the prosecution, but on an application for 
revision of the first Court’s order of dis- 
charge, and for an order for a retrial, the 
District Magistrate, on Sth December 1907, 
recorded the following order :— 

“I have heard the pleaders at some length. 
1 do not wish to give in detail my reasons 
for ordering a re-brial, as they may influence 
the Court to which the case is to be sent. 

“1 will merely remark that the order 
of the Magist:ate, lst Class, Lala Labhu Ram, 
is not in some respects correct according to 
the record. 

“The receipt purporting to have been exe- 
cuted by the complainant on 16th June 1907 
has not been considered or seen, it has now 
been placed on the record. Theie is no 

- proof whatever beyond the accused’s state- 
ment of any debt due: by the accused to the 
complainant, and the receipt is not for money 
paid in satisfaction of a debt but waste nugsan 
khangt. 

“T may, therefore, express the opinion that 
in any case the award of compensation under 
section 250, Criminal Procedure Code, was 
not warranted. I set aside the order of 
discharge and remand the case to the Court 
of Mr. Prenter, Magistrate, lst Class, for a 
re-hearing. The accused will furnish security 
of Rs. 100° for his appearance before that 
Court or will remain in lock-up.” 

This order, we must point out, ignores the 
principles laid down in a long series of 
rulings, including those of our own Court, 
published in Jat Ram v. Mukhan Lal (1) and 
Dulla v. The Empress (2), and directs a ro- 
trial, because the District Magistrate thinks, 
a conclusion which does not appear to us 
well supported, that the Magistrate Labhu 
Ram's order was not in some respects correct 
according to the record, and because a receipt 
put in as part of the defence, be it observed, and 
no part of the case for the prosecution 
has not been considered or seen, Ib is a 
little difficult to see, a priort. how it could 
be a good ground for retrial of a case which 
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had been dismissed on account of the weak- 
ness of the prosecution evidence that a strong 
piece of evidence for the defence had not been 
considered. 
* * t * * = * * 
We may further remark that when a re-trial 
is ordered upon the same evidence, it is futile 
to contend that the accused is not seriously 
prejudiced. 
* ri * # a £ 2 + 
The perfectly obvious fact that an accused 
must be prejudiced by an order to an in- 
ferior to re-try a case on evidence once dis- 
believed, is one of the many cogent reasons 
for holding that though not. absolutely 
illegal, such a course should only be taken 
in the rarest of cages. The manner in 
which this Oourt considers that such cases 
should be dealt with, is well illustrated, by 
an order of a bench of this Court, dated 
27th January 1909, in Orown v. Phul Chand 
refusing to order a re-trial in a case in which 
the accused had been discharged. 
* * * = * * * * 
The bench of this Court in that case took 
an entirely different view from that taken 
by the District Magistrate, but declined to 
interfere in face of the conclusions on the 
subject, and in view of the fact that the 
case for the prosecution had been fully heard 
and dealt with by the Magistrate. 
* # * # rs t # + 
We have, therefore, reached this point; we 
consider that it was quite incorrect to order 
a new trial, and that the order of the Dis- 
trict Magistrate of 5th December 1907 was 
calculated seriously to prejudice the accused. 
But that order was passed, was upheld and 
is not actually illegal, and we have now be- 
fore us a conviction of, and sentence upon, 
Hira by a competent Court upheld on appeal. 
After mature consideration we have come 
to the conclusion that the correct course 
for us to follow now, is to hear this case as if 
an appeal lay to us. We donot feel justi- 
fied in setting aside the conviction and sen- 
tence not boing illegal, because we are con- 
vinced that no retrial should have been or- 
dered, if we find that the guilt of the 
accused is brought home to him. We, there- 
fore, proceed now to try the case itself as 
an appeal, t.e, to go into all the facts in 
order to satisfy ourselves as to the guilt or in- 


nocence of the accused. 
# * * * * * * x 
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In regard to the conduct of the trial 
generally by the first Court, we feel bound 
to point out that the attitude adopted seems 
to have been incorrect. Instead of giving 
the accused the benefit of the doubt and 
declining, as he should have done, to pre- 
sume anything against the accused. and call- 
ing upon the complainant to prove his case 
beyond all reasonable doubt, the accused has 
been called upon to prove his innocence. The 
Magistrate himself makes this curious re- 
mark in his judgment, and it shows exactly 
what was really done :— 

Seana constituted a strong prima facie case 
and I, accordingly, framed a formal charge 
and called on him to prove his innocence.” 
This is,as we much regret to have to point 
out, not by any means a correct attitude of 
mind, but one which is too common. 

To begin with a mere prima facie case would 
in itself hardly justify a conviction, but even 
when a case sufficient by itself to justify a 
conviction has been made out, all that an ac- 
cused can be called upon to do is to rebut that 
case and to show that his guilt has not been es- 
tablished, This attitude was, of course, large- 
ly the result of the prejudice inevitably 
caused to the accused by the District Magis- 
trate’s order for a re-trial. We are quite 
sure that the lower Courts intended to do 
nothing but justice, bat we are neverthe- 
less unable to modify the views expressed 
above. ; 

We have no hesitation in coming to the 
conclusion that the charge against Hira, 
accused, is not proved beyond reasonable 
doubt, and we, accordingly, as we have 
heard this as an appeal, set aside the con- 
viction and sentence, and direct the discharge 
of the petitioner from bail forthwith. 

At the same time and under the circum- 
stances, we set aside the order awarding 
compensation. 

Revision accepted. 
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KBWATL SINGH 0. MAKRAND SINGIL. 
(s c. 120. C. 171.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orvis Appear No. 218 or 1908. 
March I, 1909. 
Present :—Mr. Chamier, J. C., and 
My. Tudball A. J. C. 
KEWAL SINGH AND ANOTHER—PLAINTIPHS— 
“APPELLANTS 
versus 
MAKRAND SINGH—Derexpant— | 
RESPONDENT. 


Court-fee—Appeal against order for costs —Couwit- 
fec, when leviable on the amount of casta—Praye: for 
distinct relief as to cots. 

Ordinarily Court-fees are not payable upon costs 
entered iu the decree against which an appeal is 
presented, but where apart from and independently of 
any other relief which an appellant seeks ın an appeal 
from a decree, he seeks distinct relief on the ground 
that by the decree under appeal the costs of the 
parties have not been properly assessed or appor- 
tioued, tho value of such distinct relief should be 
reckoned as part of the subject-matter in dispute for 
the purposes of the first schedule to the Court Fees 
Act Baldeo P,asad v. Inayet Khan, 6 O. C, 186 at 
pp. 188. 139, referred to. 

Plaintiffs sued for redemption on payment of a cor- 
tun sum. The Court found that they were liable 
to pay more and awarded the costs of defendant 
agamst plaintiffs Plaintiffs appealed on the ground 


that they were uot Huble for the excess amount | 


awarded nor for costs of the defendant and that they 
were entitled to get their own costs in the first 
Comt. The plaintiff paid Court-foe on the excess 
amount as well as onthe amount of defendant’s costs 
but paid no Court-fee in respect of their own costs 
in the flat Court: 

Held, that the plaintiffs were not liable to pay 
Conrt-fee on the amount of their costs in the 
original Court and the appellate Court had full 
authority to givo the plaintiffs the costs incurred by 
thom in the Court of first instanco 

Appeal against the order of the District 
Judge, Hardoi, dated the 29th April 1908, 
modifying thedecree ofthe Subordinate Judge, 
Hardoi.. datel 166h September, 1907. 

Pandit Gokaran Nath Misra, for thé Ap- 
pellants. 

Babu Gopal Sahat Bhargava, for the Re- 
spondent 

Judgment.—tThis is an appeal 
against a decree of the District Judge of 
Hardoi, dated April 27th, 1908, amending 
as regards costs a decree of the same 
Court, dated February 25th, 1908. The 
appellants sued for redemption of certain 
property having deposited the sum of 
Rs. 1.140 for payment to the mortgagees who 
refused to accept it. The Subordinate Judge 

_by un order, dated September 16th, 1907, 
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found that the appellants were liable to pay 
Ra. 1,308-11-0; therefore, as the appellants 
had already paid Rs. 1,190 the balance due 
was Rs. 118-11-0. 

An appeal was preferred to the District 
Judge who on February 25th, 1908, 
allowed the appeal finding that the appel- 
lanis were entitled to redeem on payment 
of Rs. 1,190 only, 4.e. the sum which they 
had deposited before the suit was instituted. 
As regards costs, the District Judge said 
“costs will follow the result for and 
against the parties in “the lower Court. In 
appeal the respondent Makrand will pay 
the costs of the appellants.” In the decree 
prepared upon that judgment it was 
directed that the appellants should pay 
Rs. 84-1-7 on account of the respondent’s 
costs in the original Court, 7. in the 
Court of first instance and that they 
should pay their own costs in that Court, 
The appellants on March 30th, 1908, 
apphed for on amendment of the decree 
on the ground that they were entitled 
to get their costs in the Court of first 
instance and were not lable to pay any 
portion of the costs of the respondent. Upon 
that application the learned Judge found that 
as the appellants had in their appeal to the 
Distric Court paid Court-fees upon only 
Rs. 118-11-0, te, the difference between 
amount deposited and the amcunt found 
due by the Court of first instance, and upon 
Rs. 84-1-7, the amount of the respondent's 
costs in the Court of first instance, they 
were not entitled to get in appeal the 
costs which they (the appellants) had 
incurred in the Court of first instance and 
the learned Judge then prepared an 
amended decree in which if was directed 


that the respondent should pay the costs 
of the appellants in the Court of appeal 
and that the parties should pay their 


own costs in the Court of first instance. 

Against this amended decree the plaintiffs 
filed a second appeal in this Court on 
July 23rd, 1900. A preliminary objection 
is taken by the respondent to the hearing 
of the appeal to the effect that the 
appeal is barred by limitation. His pleader 
contends that time should be counted from 
the date of the original decree of the 
District Judge and not from the date of the 
amended decree. According to some 
authorities limitation should be culculated 
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from the date of an original decree where 
that decree has been amended under section 
206 of the Code of Civil Procedure (Act 
XIV of 1882). According to other authorities 
time begins to run from the date of 
the amended decree where action has beeu 
taken under section 206 of the Code. 
We need not in the present case decide 
between these conflicting authorities for it 
is clear that the District Judge had no 
authority to do what he did under section 
206. The effect of the order at the end 
of his firat judgment was to give the 
plaintiffs-appellants the whole of their 
costs in the first Court for they had 
been entirely successful, but his decree 
did not follow the judgment. All that the 
District Judge could do on an application 
under section 206 was to bring his decree 
into conformity with the judgment. But 
instead of doing that he passed a fresh 
order regarding the costs upon which a fresh 
decree was prepared. ‘Chis he could have done 
under section 623 of the Codeand we must 
presume that he acted under that section. 
It is not disputed that if a decree is get 
aside upon an application for review and a 
fresh decree passed, limitation begins to run 
from the date of the decree passed upon review. 
We ioust, therefore, hold that the appeal to 
this Court is within time. 

The only question that arises upon the 
appeal itselfis whether the plaintiffs-appel- 
Tanis are entitled to get their costs in 
the Court of first instance. The amount 
in dispute is Rs. 144-15-0. It is admitted 
that in aceordance with the decision of 
the District Judge, which is not challenged 
on the merits, the appellants ought to get 
their costs in the Court of firat instance. 
Bul it is contended on behalf of the re- 
spondent here as it was contended in the 
lower appellate Court, that as the plaintiffs 
when appealing to tho District Judge did 
not pay Court-fees npon the amount of their 
costs incurred in the Court of first instance, 
the District Judge could not, and this 
Court cannot, give them those costs. The 
rule with regard to paying Court-fees upon 
costs which has always been followed in 
this Court is that ordinarily Court-fees are 
not payable upon costs entered in the 
decree against which an appeal is present- 
ed; but where apart from and independently 
of any other relief which an appellant seeks 
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in an appeal from a decree he seeks distinct 
relief on the ground that by the decree, 
under appeal the costs of the parties have 
not been properly assessed or apportioned, 
the value of such distinct relief should he 
reckoned as part of the subject-matter in 
dispute for the purposes of the first schedule 
to the Court Fees Act [see Baldeo Prasad v. 
Inayet Khan (1)]. It is conceded by the 
respondent that if the appellants in ther 
memorandum of appeal presented to the 
District Judge had said simply that the 
Court of first instance should have allowed 
redemption on payment of Rs. 1,190 aud 
asked that the decree should be varied anc- 
cordingly, the District Judge would have 
been competent to give the appellants their 
costs incurred in the Court of first instance : 
but it is contended that inasmuch as the 
appellants said that they were not liable to 
pay the sum of Rs. 118-11-0, being the 
difference between the sum paid into the 
Court and the sum foand due by the 
Court of firat instance, and that they were 
not liable topay Rs. 84-1-7 on aceount of 
the respondent’s costs in the Court of first 
instance, the appellants were not entitled to 
succeed except in respect of the two items 
specified. We cannot accept this contention. 
The appellants may have rendered them- 
selves liable to pay Court-fees upon the sum 
of Rs. 84-1-7 by claiming relief in respect 
of itia their grounds of appeal but they 
canuot be held liable to pay Court-feeg on the 
amount of their own costs which they did 
not mention in their memorandum of appeal. 
When the District Judge varied the decree of 
the Court of first instance he lad, wo think. 
full authority to give the plaintiffs their 
costs in the Court of first instance A 
question might arise as to whether this 
Court has power to interfere on the question 
of costs, but it is not really a question of 
costs. The amount is not disputed. Thu 
question really is whether District Judges 
had or had not power to give the appellants 
their costs. We, therefore, allow this appeal 
and vary the decree of the District J udge 
accordingly with costs on the sum of 
Rs. 144-15-0 here and in the lower appellate 
Court, 
Appeal allowed, 
(1) 6 0. C. 135 at pp. 138, 139, 
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MUHAMMAD AHMAD JAN V. BANK OF UPPFR INDIA. 


(8 c. 12 0. O. 175.) 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

MISCBLLANEOUS Civie APPBAL No, 38 or 198. 
March 10, 1909. 
Present:—Mr. Chamier, J. C. and 

> Mr. Tudball, A. J. ©. 
MUHAMMAD AHMAD JAN—Jopaaenrt- 
DEBTOR—APPELLANT 
versus 
BANK or UPPER INDIA— 
Deoges-OLDER— 
Lala HARI KISHEN DAS 
— AUCTION-POROHASER— 

Ciuil Procedwie Code (Act XIV of 1882), se. 244 
(c), 311—Ewecution of decre>—Parties to sustt—Aaetwn- 
puchastr not representative of decree-holder- Fraud 
by auction-puichaser when triable under». 244—Fraud 
by decree-ho’der akune or in combination of auction- 
purchaser, 

An auction-purchaser cannot be taken to be a 
representative of the decree-holder. If, therefore, 
ho has committed any fraud on the judgment-debtor 
and the latter wishes to raise that point, he cannot 
do sounder section 244, Civili Procedure Code. He 
must bring a regular suit unless the matter is one 
within section 311 of the Code. 

Rajons Kant v. Hossain-ud-din, 4 C. W. N. 538, not 
followed, 

Obiter dictum, 

The question of fraud on the part of the decree- 
holder alone or in combination with the auction-pur- 
chaser is one which arises between the parties to the 
ruit, and as such is triable under section 244, Civil 
Procedure Code. Prosunno Kumar Sanyal v. Kala 
Da» Sanyal, 19 O. 683; 191. A 166; Chan? Moone 
Dasya v. Santo Monee Dusya, 24 C.707,1 C. W.N 
584; Nemai-Chand v, Deno Nath, 2 O. W N. 691, re- 
ferred to. 

Appeal against the order of the Subordinate 
Judge, Unao, dated 11th July, 1908. 

Syed Zahur Ahmed, for the Appellant. 

Messrs. A. P. Sen and D. N. Banerji, for 
Respondent No. 1. 

M. Muhammad Nasim and Babu Gokul 
Prasad, for the Respondent No. 2. 

Judgment.—tThe facts of this case, 
ont of which this appeal has arisen, areas 
follows:—-The Bank of Upper India, Limited, 
obtained a decree for sale of two villages 
Aldon ond Bahadurpur against the appellant 
Chaudhri Muhammad Jan. Several other per- 
sons had algo obtained decrees against the judg- 
ment-debtor, and when the villages, on the 
application of the Bank, were notified for 
sale, these other creditors also applied for 
rateable distribution. The debt due to 
the Bank was entered in the sale-statement 
as Rs. 26,261-1-38. The sale took place 
on the 20th of November, 1907. Prior 
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to this, on the 2lst of October, 1907, the 
judgment-debtor had applied to the Court 
for a certificate under section 805 of Act 
XIV of 1882, in order that he might 
dispose of the property by private sale and 
mortgage to one Hari Kishen Das who is 
the son of the treasurer of the Bank. 
Affidavits apparently were filed to show 
that the application was a bona fide one 
and the Court granted the certificate with 
an t order that it should remain in force 
until the 14th of November, 1907, and the 
dvaft-deeds should be filed to the satisfac- 
tion of the Court within fourteen days of 
the sanction 


On the 9th of August, 1907, when the sale- 
statement was under preparation, the appellant 
filed objections under section 244 of Act 
XIV of 1882 and pleaded that the 
sums entered or about to be entered 
in the sale-statement and proclamation, 
as representing the gross income and 
the Government Revenue of the villages, 
were incorrect. The Court fixed a date for 
the hearing of the objection, framed issues 
and awaited the evidence to be offered by 
the objector. On the date fixed nobody 
appeared on behalf of the latter ; the Court 
on its own motion again examined the 
patwaris of the villages, held the amounts 
to be correct and rejected the objections. 


' On the 20th of November,- 1907, the 
village Aldon was first of all put up for 
sale. Its estimated value was Rs. 26,454. 
It was sold for Rs. 26,500. The sale-officer 
then discovered that there was a slight 
discrepancy between the sale-statement and 
the sale-proclamation in the amount shown 
as due to the Bank onits decree. Before 
concluding the sale he made areference to 
the Civil Court whence came a report that 
the actual amount due to the decree-holder 
inclusive of costs and interest up to the 
20th November, 1907, was Re. 28,713-13-3. 
The entry was amended and on the same date 
the sale-officer proceeded to conclude the sale 
and the village of Bahadurpur was sold for 
Rs. 12,500. Its estimated value was Rs.17,586. 
The appellant, judgment-debtor, on the 19th 
of December, 1907, filed an application 
purporting to be under section 311 of Act 
XIV of 1882, to the lower Court to set 
aside the sale on the following grounds:— 

First, that fraud had been committed upon 
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him by the auction-purchaser Hari Kishen 
Das ; 

Secondly, that there lad been material 
regularity in publishing the sale ; and 
` Thirdly, that there had been material 
irregularity in conducting the sale. 

The fraud alleged by him was that Hari 
Kishen Das had deceived him by pretending 
to be willing to take the property by sale 
and mortgage privately thereby preventing 
him from making arrangements with other 
persons; that moreover he had dissuaded 
other person, who were probable purchasers, 
from attending Court and bidding, and that 
also on the date of sale he had told other 
probable bidders that the property would 
not be put up for sale, and had thus induced 
them to go away; and that he kept on 
putting off the judgment-debtor with excuses 
until the 18th of December, 1907, when 
he fraudulently refused to carry ont the 
contract for sale and mortgage which he had 
made. 

In regard to the irregularity alleged in 
publishing the sale be said that the amount 
shown in the proclamation as gross income 
and the Government Revenue of the properties 
to be sold had been wrongly entered to his 
disadvantage so that intending purchasers 
were deceived as to the value of the property 
which was for sale. 

In regard to the irregularity ın conducting 
the Sale he urged that as the amount due 
to the Bank was shown in the sale-statement 
as Rs. 26,261-1-3 and the village Aldon was 
sold for Rs. 26,500, the decree was satisfied by 
the sale of one village and the other villages 
ought not to have been sold. Secondly, he 
urged that the correction of the amount 
entered as due under the decree and the 
postponement of the sale while that 
correction was made was an irregularity 
which resulted in purchasers leaving Court 
on the understanding that the salehad been 


postponed. He urged that fresh proclama- 
mation should have been issued; and 
that the result of the sale officer's 


action was that property worth Rs. 17,586 
had been sold for Rs. 12,500. 

The lower Court held :— 

First, that the judgment-debtor was barred 
by the rule of res judicata from raising tho 
plea that the particulars entered in the 
proclamation regarding the gross income 
the Government Revenue and the profits of 


the villages were incorrect on the ground 
that the objection in regard to those 
figures had been made and decided agains 
the objector ; 

Secondly, that the facts alleged by the 
objector in regard to fraud against the 
anction-purchaser did not amount to fraud, 
and that even if they did that question could 
not be raised as against the auction-pur- 
chaser, either under section 311 or sec- 
tion 244 of Act XIV of 1882 but that 
judgment-debtor must proceed by a separate 
suit ; 

Thirdly, that the correction of the 
decretal’ amount in the sale-statement on 
the date of sale was not an irregularity : 
and 

Fourthly, that the sale-proceeds of mauza 
Aldon wereinsufficient tosatisfy the Bank's 
decree and that the sale of Bahadurpur could 
not be stepped because other decree-holders 
had also applied for rateable distribution in 
execution of their own decrees. 

The judgmeut-debtor has appealed to this 
Court. He pleads: 

First, that the facts alleged by him consti- 
tute fraud and the lower Court ought to hare 
taken the evicence which he was prepared to 
give to prove that fraud ; 

Secondly, that the lower Court was wrong 
in holding that the allegations of frand were 
made against the person with whom 
the decree-holder had no ‘concern because 
the auction-purchaser was the gon of 
decree-holder’s treasurer and the appellant 
was in a position to prove that fraud was 
committed with the knowledge of the decree- 
holder’s officer ; 

Thirdly, because the sale of the village of 
Bahadurpur was irregular and not justified in 
that it was sold at a time when the bidders 
hadleft and, therefore, fetched an indequate 
price ; 

Fourthly. that the lower Court was wrong 
in holding that the allegations of the objector 
were not sufficient to give cause for rehef 
under section 311 of Act XIV of 1882; and 

Fifthly, because the lower Court was 
wrong in holding that the appellant 
could not plead fraud against the auc- 
tion-purchaser under section 244 of the 
Code. 

In regard to the first plea it appears to us 
that the facts alleged by the appellant in 
regard to frand said to have been committed 
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upon him by Hari Kishen Das would, if prov- 
ed, constitute fraud but the decision of the 
point is unnecessary us the appeal must fail 
on another point. - 

In regard to the second plea: This has 
not been pressed in this Court in argument. 
It is clearly an attempt to fasten the fraud 
upon the decree-holder. No such attempt 
was made in the lower Court. There was 
no allegation of frand whatsoever against 
the decree-holder. Tho petitions of objection 
filed by the appellant inthe lower Court 
are before this Court and they nowhere 
contain any allegation, direct or indirect, 
that the decree-holder was a party to the 
fraud. The three points which have been 
pressed chiefly in this Court are Nos. 3, 4 
and b. | 

Dealing with No. 5 first of all (a question 
of fraud alleged against the suction-pur- 
chaser) a large number of rulings have been 
quoted inall of which the fraud alleged has 
been one on the part of the decree-holder 
alone oron the part of decree-holder and 
auction-purchaser combined. It is beyond 
all doubt that the question of fraud on 
the part of the decree-holder alleged 
by the judgment-debtor is one which arises 
between the parties to the suit, and as such 
is triable under section 244 of the Code of 
Civil Procedure. But the learned Pleader for 
the appellant has been unable to point to 
any ruling in which it has been held that 
an act of fraud on the part of the auction- 
purchaser alone isa question which arises 
between the parties to the suit and is, there- 
fore, iriable under that section. There is one 
case reported in Rojont Kant Bagchi v. Hossain- 
ud-din Ahmed (1), in which a Bench of the 
Caleutta High Court after noting the ruling 
of the Privy Councilin Prosunno Kumar Sanyal 
v. Kali Das.Sanyal (2), Chand Moone Dasya 
y. Santo Monee Dasya (8) and Nemai Chand 
Kanji v. Deno Nath Kanji (4), ruled as fol- 
lows :— 

“Woe think it may be gathered from 
these decisions that where a judgment- 
debtor applies to have an execution sale set 
aside, alleging circumstances which, if 
found in his fayour, would amount to frand 
on the part of the decree-holder or the 


auction-purchaser, the case comes within 
(1) 40. W.N. 538 

2) 19 C. 683; 19 I. A. 166. 

(8) 24 0. 707; 1 O.W.N. 584. 

(4) 2.0, W. N. 601. 


section 244.” Now in all three of the cases 
to which reference was made the fraud 
alleged was the fraud on the part of the 
decree-holder either alone or in combination 
with the anction-purchaser, and we do not 
find in them any authority for the opinion 
expressed by the Calcutta High Court in 
this judgment so far as itrelates to fraud- 
on the part ofthe auction-purchaser alone. 
It is conceivable that an auction-purchaser 
might be guilty in some way of fraudulently 
suppressing all processes and thereby bring- 
ing about a sale which had not been duly 
published. That, however, would bring the 
case clearly under section 811 of the Code. 
Such afrand as is alleged in the present 
case, therefore, cannot come within the 
scope of the latter section. In our opinion 
anauction-purchaser cannot be taken to be a 
representative of the decree-holder ; he might 
possibly be held to be a representative of 
the judgment-debtor, but he certainly, in 
mo way. represents the decree-holder. Hf, 
therefore, he has committed any fraud on the 
judgment-debtor and the latter wishes to 
raise that point he cannot do so under sec- 
tion 244 of the old Code of Civil Procedure. 
He nust bring a regular suit unless the 
matter is one within the scope of section 311 
of the Code. The question before usis not 
one arising between the parties to the suit 
or their representatives and, theréfore, does 
not fall within the scope of section 244 of 
the late Code of Civil Procedure. Nor does 
the fraud alleged in the present case fall 
within the scope of section 311 of the old 
Code. It does not relate to any irregularity 
in publishing or conducting the sale. 
On this plea we hold against the ap- 
pellant. 

Secondly, in regard to the alleged irregu- 
larity in publishing the sale the plea raised 
is that the gross income of the villages has 
been under-stated and the Government Re- 
venue over-stated in the sale proclamation 
with the result that the net profits and the 
value of the villages were under-stated and 
purchasers thereby deceived and prevented 
from bidding up to the full value of the 
property. With respect to this point we 
agree with the lower Court that as this very 
point was raised by the appellant when the 
sale-statement and the proclamation were 
being prepared by the lower Court and issues 
were framed and an opportunity given to the 
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appellant to prove his nllegation, of which 
he failed to take advantage, the result of 
which was that the point was decided against 
him, the matter is, as between him and the 
decree-holder, res judicata, and cannot be 
raised afresh under section 311, Civil Pro- 
cedure Code. 

Thirdly, with respect to the alleged ir- 
regularity in conducting the sale it is quite 
clear that there was nothing to prevent the 
sale-officer from selling the village Bahadur- 
pur after concluding the sale of the village 
Aldon. Even ifthe true amount due to the 
Bank under the decree had been only 
Rs. 26,251-1-3 the sale of Bahadurpur had 
to be carried out inthat there were other 
decrees to be satisfied over and above that 
of the Bank; but as a matter of facb we 
know that the correct amount due to the 
Bank on the date was over Rs. 28,000. We 
can see no irregularity in the action of the 
sale-officer when he referred to the Civil 
Court to discover the correct amount due 
to the Bank, Thesale of Aldon had been 
concluded and that of Bahadurpur had not 
commenced when the reference was made 
to the Civil Court. A reply was received 
onthe samedate and onthe same afternoon, 
at aby no means unusual hour, the sale 
of Bahadurpur was carried out. The sale 
was not postponed by the sale-officer. There 
is no evidence to show that it was announced 
to the intending purchaser that the sale 
had been postponed or to show that they 
went away. On this point the lower Court 
did not refuse to tako evidence. As a 
matter of fact there was documentary evi- 
dence on the point before the Conrt. The 
record does not show that the sale was 
postponed or that any such announcement 
was made and published to the intending pur- 
chasers. We, therefore, hold that there was 
no material irregularity either in publishing or 
conducting the sale. 

This appeal fails and is, therefore, dismissed 
with coste. 

Appeal dismissed. 
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(s. c. 120 0.188) 

OUDH JUDICIAL COMMISSTONER’S 

COURT. 

Ssconn Crin APPrAL No. 471 or 1907. 

January 6, 1909. 
Present :—Mr. Evans, A. J. ©. and 
Mr. Tudball, A. J. C. 
SALIG RAM —Derenpant— APPELLANT 


VeTEUS 


“RAM NARAYAN AND ANOTHER—PLAINTIPFS 


——RESPONDENTS. 

Pleadings—Suit for ejectment as tenant—Tenancy not 
proved—Possesvion without title— Drerce to be parsed 
on plaintiffs tite. 

Plaintiff sued for ejectment on the ground that the 
defendant was s tenant of the shop and refnsed 
to vacate it Plaintiffs failed to estabhsh the ten- 
ancy but it was found that the defendant was in 
possession without title. 

Held, that although the plaintiffs had failed to cs- 
tablish their caso as to tho letting, they shonld 
nevertheless got a decree on thoir title unlesa the de- 
fendant could show a better one. 

Balnakund v. Dalu , 25 A. 498, followed. 

Surendra Narain Singh v. Bhar Lal Thali, 22 C. 
752; Lam Chandra Bupaji Gokhale y Vatudev Moibhat 
Kule, 10 B. 451, not applied 

Appeal against the decree of the District 
Judge, Hardoi, dated 18th November 1907, 
reversing the decree of the Munsif, Bilgram, 
dated 20th June, 1907. 

Mr. A. P. Sen and Babu Saligram, for the 
Appellant 

Babu Basudev Lul, for the Respondents. 

Judgment.—tThe facts of this case 
are given in the referring order of this Court 
dated the 9th Jane, 1908. 

The point that is to be decided is shortly 
whether the plaintiffs-respondents are entitled 
to eject the appellant upon tho finding that 
he is in possession. of the shop without title. 
theclaim having originally been to eject 
the appellant because he had refused to 
vacate the shop in spite of service of notice. 
A similar case was decided by the Allahabad 
High Court in Balmakund v. Dalu (1), and 
it was held that even though the plaintiff 
had failed to make out this case as tothe 
letting, he nevertheless should get a decreo 
on his title unless the defendant could 
show a betterone. The fact that no distinet 
issue as to the plaintiff's title had been 
framed could not be construed to the prejudice 
of the plaintiff inasmuch as the issne had, in 
fact, been tried, and it could not be said that 
the defendant had been, in any way, taken by 
surprise. 

Tn this case there is a specific finding that 

(1) 25 A. 498. 
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the plaintiffs-respondents have proved their 
title and the appellant has failed to prove 
any title to the property. Although no 
specific issue was framed upon the question 
of title, paragraph eight of the written state- 
ment shows that the appellant claimed pro- 
perty on behalf of a person whose title was not 
established. 

We are of opinion, therefore, that the 
learned Judge was right in granting 8 
decree in favour of the plaintiffs-respondents. 
The rulings in Surendra Narain Stngh v. 
Bhai Lal Thakur (2) and Ramchandra 
Bapuji Gokhale v. Vasudev Morbhat Kale (3) 
cited on behalf of the appellant do not 
apply to this case. In Surendra Nurain 
Singh v. Bhat Lal Thakur (2) there 
was a claim for rent and it was held 
that “a decree for use and occupation of the 
land could not be granted as it would 
amount to an’amendment raising issues of 
an entirely different character from those 
on which the trial was held in the Courts 
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below.” In Ramchondra Bapuji Gokbb 
v. Vasudev Morbhat Kale (8), it was 
held that in an action for ejectment 


against a tenant the plaint could not be 
amended so as to include an alternative claim 
for partition. Neither of these cases help the 
appellant in any way. 

Following the decision of the Allahabad 
High Court cited above, we dismiss this appeal 
with costs. 

Appeal dismissed. 


(2) 22 0. 752 
(3) 10 B 451. 





(s. c. 12 0. C. 185 ) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srooxo Cryin APPRAL No. 67 or 1908. 
March 3, 1909. 

Present :—Mr. Chamier, J. O., and 
Mr. Tudball, A. J. C. 
WILAYAT HUSAIN—Dnrrenpant— 
APPELLANT 
versus 


KARAM HUSAIN—PLAINTIRF—RESPONDENT. 

Limitation Act (XV of 1877), Sch. TI, art. 10—In- 
strument of sale,” meaning of —Document called “ hiba- 
bil-evaz ” lut in reality dred of sale, 

Article 10, Sch. II, Limitation Act, 1877, 18 not 
meant to be restricted to those transactions which are 
sales in reality and are described as such in the 
document whereby they are effected. The words 
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“instrument of gale ” moan the instrument whereby 
the sale has been effected and mcludes a document 
which is in reality, though notin form, a deed of 
sale. 

A document which is on the face of it a deed of 
sale, though therein called a Arba-bil-swas, 18 an 

“instrument of sale,” within the meaning of 
article 10 

Sukh Lal v Mudhuri Pi tseat, 27 A. 540, distin- 
guished. 

Rahim Bakhsh v. Muhammad Haasain, 11 A. 


1, 
referred to 


Appeal against the decree of the Subordi- 
nate Judge, Sultanpur, dated 16th December 
1907 upholding the decree of the Munaif, 
Musafirkhana, dated 18th September, 1907. 

B. Gopal Sahai (for B. Baswlev Lal), for the 
Appellant. 

Mr. Mohammad Nasim, Pandit Gokaran 
Nath Misra and B. Gokul. Prasad, for the Re- 
spondent. . 

Judgment. 

Tudball, A, J. C. The facts of the case 
out of which this appeal has arisen are as 
follows :— 

On the 10th of August, 1904, the defen- 
dant No. 1, Mohammad Shafi, executed, 


in 
favour of the defendant No.2 Wilayat 
Husain, 2 dozument, called in the deed 
itself a‘ kibanama- bil: ewaz, t.e., a deed of 


gift for consideration, whereby he transferred 
certain landed property in exchange for the 
sum of Rs.700. In the preamble he set 
forth certain facts, namely that while he 
was a minor his brother had transferred his 
own and the defendant No. 1’s property and 
that when the latter came of age the father 
of Wilayat Husain had helped to recover 
the defendant’s share of the property from 
the transferee and in consequence of the 
litigation the property had become incumber- 
ed. After stating these facts he went on 
to say that he gifted the property to 
Wilayat Husain in exchange for the sum 
of Rs. 700. The document, though called 
a ‘Aibanama-btl- -etoaz’, is clearly and plainly 
and beyond all doubt a deed of sale, 
the price paid for the property being 
Rea. 700. 

The plaintiff Karam Husain was a co- 
sharer in the village. It appears that, at 
first acting as guardian of one Abdul- rauf, 
a minor, he brought a suit to enforce a right 
of pre-emption against the two defendants. 
That suit was brought in the year 1905 
and was dismissed on the 26th January, 1906, 
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On the 13th of July, 1907, the plaintiff brought 
the present suit. 

The Court of first instance held that 
the transaction amounted to sale and that 
the suit was not barred by limitation as 
it fell within art. 120 of the second 
schedule to the Indian Limitation Act. This 
he held in view of the decision of the Allaha- 
bad High Court reported in Sukh Lal v. 
Madhurt Prasad (1). 

On appeal the lower appellate Court 
upheld this decision with the result that 
the suit has been decreed in favour of the 
plaintiff by both the lower Courts, the consi- 
deration being held, apparently without dis- 
pute between the parties, to have been Rs.700. 

The defendant vendee now appeals to this 
Court. The grounds of appeal are two:— 

Frist, that if the deed of August 10th, 
1904, be not a sale-deed but a deed of gift 
then no suit for pre-emption can lie and 

Secondly, that if it be treated as a sale-deed 
then the suit is barred by limitation in that 
it falls under article 10 of the second 
schedule to the Indian Limitation Act and 
has been brought more than one year from the 
date of registration of the instrument of sale. 

In regard to the document itself and the 
transaction effected by it, it is beyond all doubt 
that the transaction was one of sale or 
transfer of ownership in exchange for 
price paid. The execntant of the deed, 
defendant No. 1, states in the body of the 
deed that he gives the property to the 
transferee in exchange for the sum of 
Rs. 700 It has nowhere been contended that 
this price of Rs. 700 does not represent the 
real value of the property sold. The plaintiff 
is a co-sharer in the villagaand the value of 
the property must have been well-known to 
him. Therefore, when he saw this document 
he could not have been deceived in any way 
by the use of the words hzba-bil-ewaz, and 
it must have been patent to him and to 
every body that the defendant No. 1 had 
sold his property to defendant No. 2 This 
is corroborated by the fact that the plaintiff 
as guardian of the minor Abdul-Ranf actually 
brought a suit to enforce a right of pre- 
emption. This suit was apparently brought 
within one year of the registration of the 
sale-deed. f 

The next and the real question for decision 
in this appeal is whether article 10 or 

(1) 27 A. 540, 
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article 120 applies to the suit. Apparently 
the property is not capable of physical 
possession. Article 10 fixes a period of one 
year for asuit to enforce a right of pre-emp- 
tion founded on law or general usage or 
special contract and the time from which 
that period begins to run, where the subject 
of the sale does not admit of physical posses- 
sion, is the date of the registration of the ins- 
trument of sale. Prima facie this article would 
apply in the present case; but it is argued 
that this article can only apply when the 
instrument of sale is not only in reality but 
in actual form a deed of sale. Where a 
transaction is in reality a sale but the parties 
thereto carry it out by a document in some 
other form then the general article 120 
must apply there being no special article 
for such a cause. Reliance is placed on 
the ruling of Mr. Justice Aikman in Sukh 
Lal v. Madhuri Prasad (1). Speaking in re- 
ference to article 10 he said “ In my 
opinion this refers to an instrument 
which is, not only in reality, but in form 
an instrument of sale. The instrument 
in the present case was certainly on the 
face of it not an instrument of sale.” 
An examination of the whole judgment in 
that case shows that it was a transaction 
between two Hindus, that the document 
purported to be adeed of gift pure and 
simple without any consideration and that 
the Court found that it was in reality a 
sale but fraudulently executed as a deed 
of gift to defeat the plaintiff's right of pre- 
emption. lt is open to question whether 
or not the words “instrument of sale ” 
cover only a sale-deed, pure and simple, or 
whether they mean the instrument where- 
by the sale is being effected; but the 
present case differs very considerably from 
that of Sukh Lal v. Madhuri Prasad (1). No 
one could have been deceived or defrauded 
by the deed of transfer which ig now in 
discussion in this Court, much lesa the 
present plaintiff, who, like the two defen- 
dants, is a Mahomedan. In the case of 
Rahim Baksh v. Muhammad Hasain (2), Mr 
Justice Mahmood has discussed the trie 
attributes of hthe-bil-ewaz in the trae sense 
of the Mahomedan Law. Quoting from 
Baillie’s Digest of Mahomedan Law he points 
out that the transaction which goes by the 
name of Acba-bil-eraz in India 
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not a proper Atla-bil-ewaz of either kind, 
but n sale; and has all the incidents of 
the latter contract. Accordingly, possession 
is nol required to complete the transfer 
of it, though absolutely necessary in gift 
and, what is of grent importance in India 
an undivided share in property capable of 
. division may be lawfully transferred by it, 
though it cannot be done by either of the 
forms of the true hibu-bil-ewaz. It 18 true 
that in the written statement the defendant 
vendee spoke of the document as a deed 
of gift because the document describes it- 
self as auch. Buta perusal of the document 
shows, in my opinion, that itis not only in 
reality but in terms an instrument of sale. 


The use of the word “give” does not 
make it deed of gift, nor does the 
use of the words ‘hiba-bil-ewaz’ disguise 
the transaction in the slightest. I 
do not think that article 10 was 


meant to be restricted to those transactions 
which are sale in reality and nre also des- 
cribed as such in the document whereby 
they are effected, it is urged that in the 
present case a perusal of the document 
might leave it in doubt whether it was 
really a deed of sale or a deed of gift, that 
the defendants might urge that the true 
value was Rs. 5,000 and that there was not 
a sale except in so far as Rs. 700 had been 
paid; and that one would have to consider 
the value of the property to find out first whe- 
ther it was actually a deed of sale or a com- 
bination of a gift and a sale. But as I 
have already poimted out the value of the 
property must have been known to the 
co-sharers in the village and it has nowhere 
been contended on behalf of the respondent 
or the appellant that Rs. 700 was not the 
true value of the property. The document, 
after relating the previons history of the 
property and the manner in which it had 
been recovered and how the father of the 
vendee had treated the vendor generously, 
goeson to say— But since at the present 
time the whole of my share in mauza 
Shahpur pargana Jagdishpur has been mort- 
gaged and isin danger of being destroyed 
by the daily increase of interest, therefore, 
in consideration of all that has been stated 
above the vendor gives to the vendee the 
above-mentioned property in exchange for 
Rs. 700 and transfers to him the fall owner- 
ship and places him in possession and, there- 
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fore, executes the Aibanama btl-ewaz.” The 
deed, it seems to me, is clearly a sale-deed 
with no disguise whatsoever worthy of the 
name. It seems to me difficult to say that 
the parties to this transaction were attempt- 
ing to deceive any body asthe true nature 
thereof, and, in my opinion, where there is 
absence of fraud or attempt to deceive and 
where the document is clearly on the face 
of it nothing but a sale-deed, article 10 
must apply and words “ instrument of sale” 
be held to cover an instrument like the 
one now before the Court. Article 120 


“might perhaps be applied to cases where 


there is doubt as to the nature of the transac- 
tion or where a fraudulent attempt has been 
made to conceal the true nature of the 
transaction by giving it the form of some 
other transfer than that of sale. On this 
point, however, I have considerable doubt 
in view of the terms section 18 of the 
Limitation Act, which provides for such 
eases of fraud. It seems to me that the 
words “ instrament of sale” in article 30 
mean the instrnment whereby the sale has 
been effected and that article 10 was intend- 
ed to apply to all pre-emption suits. 
Disguising the sale by giving it another 
form would amount to fraud and the pre- 
emptor would be entitled to extension of 
time under section 18 of the Act. But be 
this as it may, in my opinion, article 10 
clearly applies to the present suit. 

I would admit this appeal set aside the 
decrees of lower Courts and dismiss the snit 
with costs in all Courts. . 

Chamier, J. C.—The learned Advocate for 
the plaintif admits that any one reading 
the instrument in question would conclude 
thatn sale had been effected bnt he contends 
that no instrument should be held to be 
an instrument of sale for the purposes of 
article 10 of Schedule IJ of the Limitation 
Act which is not therein stated to be a 
deed of sale. In my opinion the instrument 
in question is on the face of it a deed of 
sale as defined in section 54 of the Transfer 
of Property Act. It is the instrument by 
which the property in dispute was sold 
and must, in my opinion, be held to be an 
instrument of sale for the purposes of 
article 10 Schednle II of the Limitation 
Act. I would dismiss the suit with costs 
in all three Courts. 

Appeai allowed, 
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DALO V. MOHLU. 
(s. c. 87 P.B 1909, 105 P.W R.1909) 
PUNJAB CHIEF COURT. 
Ssconp Crvin APPEaL No. 715 or 1908. 
April 16, 1909. 

Present :—-Mr. Justice Shah Din. 
DALO AND OTHERS—DEFENDANTS—ÅPPELLANTS 
versus 
MOHLU AND orners—Prantirrs— 


RESPONDENTS. 
Custom—Succession—Alenation—Brahmarsof Manzo 
Ohurort, Dakhls Mujara, Kangra District, follow agricul- 
twal crstom and mit Hindu Law—Gifted property 
reverts to donor's hes on failure of donre’s line—Right 
of donor's hers to contest alienation of gifted 


property, 

Brahmans of mauza Oharori, Dakhli Majara, Taksi 
Norpur, in the Kangra District, follow agricultural 
custom, as regards succession and alienation, and 
not Hindu Law. 

Ram Chand v, Thakar Das, 04 P. R. 1907, applied. 
Gohra v. Hari Lum, 115 P. R. 1907, Lachman Das v. 
Pahla Mal, 69 P.R, 1908, 121 P. W. R., 1908, Hira Nard 
v, Hare Chand, 125 P. R. 1908, not applied. 

In default of the hneal descendants of the donor, 
tho property gifted reverts to tho heirs of the original 
donee. Sita Ram v, Raja Ram, 12 P. R. 1892 (F. B.), 
followed. 

The heirs of the donor have tho oustomary right to 
contest the power of doneo’s descendant to mako a 
gift. Bhagwant yv. tru, 20 P. R, 1904, referred to. 


Further appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
13th April 1908. 

R. B. Sohan Lal, for the Appellants. 

R. S. Sukh Dial; for the Respondents. 


Judgment.—the facts of this case 
are very fully stated in the judgments of 
the Courts below and need not be recapitu- 
lated. 

The principal questions which have been 
argued before me in this appeal are :—(1) 
whether the parties, who are Brahmans of 
mauza Charori, Dakhli Majara, Tahsil 
Nurpur, Kangra District, are governed by 
Hindu law or custom in matters of succession 
and alienation; aud (2) whether if they 
are governed by custom, the land in dispute, 
which was gifted by Bishnu, ancestor of the 
plaintiff, to his son-in-law Reju, ancestor of 
Sundar, would revert on the death of Sundar 
in default of lineal descendants to the 
plaintiff in accordance -with the rule of 
Customary law governing, in a matter of 
this kind, agricultural tribes in other parts 
of the Punjab. 

1 have heard arguments at some length 
on the two questions raised and have 
referred to the record, and the conclusions I 
have come to are identical with those 


INDIAN OASES. 


- material before me 


593 


which the learned Divisional Judge has 
arrived at. I may at once clear the ground 
by observing that, in considering the ques- 
tion whether in regard to the matter in 
dispute the parties are governed by Hindu 
law or custom, the first Court has made 
an egregious blunder in thinking that the 
land in suit was given by way of dharmarth 
by Chhajju, ancestor of the plaintiffs, to 
the ancestor (Reju) of defendant No. 1 
(Sundar). The fact, as proved by the 
extract from the history of the village 
given in the Settlement pedigree, is that 
six generations ago Chhajju (or Chalchhu), 
the founder of family No. 5, gave one 
wand or share of land by way of dharmarth 
to Bishnu, ancestor of the plaintiffs and 
that the latter (Bishnu) gifted a half of 
that share to his own son-in-law, Reja, 
ancestor of Sundar, defendant No. 1 Tho 
gift, with which we are concerned in this 
case, is the one made by Bishnu to Reju, 
and not the one made to Bishnu by Chhajju 
by way of dharmarth. The whole of the 
reasoning of the first Court, therefore, in 
favour of the defendant, based ag it is on 
the principle that under the Hindu law 
property given by way of dharmarth under 
no circumstances reverts to the family of 
the giver, falls to the ground, as being 
founded upon a wrong assumption of fact; 
while it is worthy of note that, apart 
from this erroneous supposition as to the 
nature of the original gift to Reja, the 
first Court does not at all attempt even a 
cursory consideration of the question of 
the parties being governed, not by custom, 
but by Hindu law, and has dismissed the 
plaintiff's suit simply and solely on the 
ground that they have failed to prove a 
eustom whereby the land in dispute once 


given away by their ancestor reverts to 
them. | 
Upon the first question I agree with 


the learned Divisional Judge in holding 
that the parties are agricultural Brahmans 
who have owned land for at least six 
generations, and who are, so far as the 
throws any light on 
the matter, dependent for their livelihood 
wholly or almost wholly upon agriculture, 

The appellants’ pleader has not shown me 
that agriculture is not, or has not been, 
their main occupation; or that they derive 
a reasonable portion of their income from 
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avocations, such as religious ministrations 
and the like, unconnected with the cultivation 
of agricultural land. There is no evidence 
at all on this point, for the simple reason 
that in the first Court it was not seriously 
pleaded by the defendants that they were 
not agricultural Bruhmans though the plain- 
tiffs clearly described themselves in the 
plaint as xzemindars by profession. The 
history of the‘ village, to ‘which allusion 
has been made above, shows clearly enough 
that the parties belong to two leading 
families of the village, which appears to be 
inhabited by a compact community of 
Brahmans, who live upon agriculture as 
their principal ancestral profession, and 
who possess many of the characteristics 
of dominant agricultural tribes in the Kangra 
District, who follow agricultural custom to 
the exclusion of their personal law. That 
the parties are not governed by Hindu law 
is further shown by the fact that the 
defendants have pleaded in answer to the 
plaintiff's claim that Musemmat Gulabi, 
defendant No. 8, has a right to succeed 
collaterally to the land in suit, a feature of 
Customary law as prevalent in the Kungra 
Valley and that in her presence the plaintiffs 
have no locus stand: to sue. This plea has 
not been repeated before me, for the simple 
reason that the premise being granted, the 
alleged conclusion by no means follows, as 
shown by the learned Divisivnal Judge; but 
the custom of collateral succession on the 
part of a widow is not denied, and the 
significance of the existence of this custom as 
strengthening the plaintiffs position is 
obvious. ` 

The appellants’ pleader has relied on some 
recent decisions of this Court, notably Gohra 
v. Hari Ram (1), Lachman Das v. Pahla Mal 
(2) and Hira Nand v. Hari Ohand (3), in 
support of his contention that the parties 
being Brahmans must be held to follow Hindn 
Jaw and not custom. None of the decisions 
cited, however, is in point. 
before me is one which, as has 
quently observed by this Court, has to bo 
decided with reference to the particular facts 
of the case in which it arises and with duo 
regard to the material on the record. Judged 
by this test the peculiar features of each of 

(1) 115 P. B. 1907, = 


(2) 59 P. R. 1908 ; 121 P. W, R, 1908. 
(3) 125 P. B. 1908. 
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the decisions qyoted have to be borne in mind 
before attempting to apply tothe present 
case the principle which it lays down, and 
having examined those authorities from that 
standpoint, I fail to see, how they help the 
appellants. The special facts of Gohra v. 
Hari Ram (1) as stated at page 531 of the 
report, those of Lachman Das v. Pahia Mal 
(2) as noticed at paga 297 (last paragraph), 
and those again of Hira Nand v. Hari Chand 
(3) as set out at page 569 (last paragraph), 
are sufficient to distinguish all those cases 
from the present one, and I need say no 
more than that they do not directly bear 
upon the question before me. On the other 
hand, I think that the circumstances of this 
case are very similar to those of Ram Chand 
v. Thakar Das (4), (not cited by either side), 
and I hold, as the learned Chief Judge held 
in that case, that the parties before me follow 
custom and not Hindu law. 

The second question need not detain us 
long. If the parties follow custom, I see no 
reason, and none has been assigned by the 
appellants’ pleader, why, on the principle 
laid down in Sita Ram v. Raja Ram (5), the 
land in suit should not, upon the death of 
Sundar as representing the donee, and in 
default of his lineal descendants, revert to 
the plaintiffs as heirs of the original donor. 
If it would so revert, Sundar’s interest in 
the land would be that of a limited owner 
not enjoying an absolutely free-power of dis- 
position, and the plaintiffs, as entitled to 
reversion, possess under custom the right 
to contest his power of making a gift to de- 
fendent No. 4, [Bhagwant v. Atru (6) | who, as 
I agree with the Divisional Judge in holding, 
has not been proved to be Sundar’s step-son 
or adopted son. I dismiss the appeal with 


costs. 
slppeal dismissed. 
(4) Q4 P. R, 1907, 
(5) 12 P. R. 1892 (F. B.) 
6) 20 P. R. 1904. 
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NAT BAKHSH Y. RAHIM BAKHSH. 

(s. c. 83 P. R. 1909; 133 P. W. R. 1909.) 
PUNJAB CH1EF COURT. 
Szcoxp Orvin APPEaL No. 789 or 1908. 
April 27, 1909. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

NABI BAKHSH—P.arntirs—APPELLANT 


versus 
RAHIM BAKHSH—DEFENDANT— 
RESPONDENT. 


Vaught of suit—Agreament entered into for third per- 
sows benefit—Right of third person to sue for breach— 
Betrothal cmtract—Swét for damages for breach—Who 
may bug and who may be sued—Sums expended by 
mmur's father in reap’ct of minto betrothal cantract— 
Right of minor to claim these sume. 

By the law of this country, it is competent to a 
| third person, for whose direct benofit an agreement 
is made. to sue for damages for breach of that 
agreement. 

Therefore, a minor can sno for damages for breach 
of a betrothal contract entered into, for him, between 
his father and the fathor of the girl. 

Muhammad Omar v. Budha, 8 P R. 1909; 1 Ind, 
Cas. 393; 9 P. W. R. 1909 ; 20 P. L. R. 1909, followed, 

Dhonuy Ishar Das, 174 P, R. 1882; Purshotam 
Das v. Purshotamdas Manga’daa, 2. B. 28; Daropti 
v, Jaspat Rar, 49 P. R. 1905, relied upon. 

In sucha sut, the proper person to be sued is tho 
father of the girl, as it 18 he who made the contract 
and is guilty of tho breach thereof. The girl, 
being no direct party to the contract, cannot be 
sued. 

The plaintiff can, in sach a suit, rightly claim 
sums expended by his father in respect of the 
contract. F 

Further appeal against the decree of the 
Divisional Judge, Amritsar Division, dated 
the 1st April. 1908. 


Mr. Obedulla, for the Appellant. 
My. Turner, for the Respondent. 


Judgment,—tThe sole point, upon 
which this petition for revision was admit- 
ted as a further appeal, under section 70 
(1) (b) of the Punjab Courts Act (as 
amended), was whether it was competent 
for the plaintiff, a minor, to sue, through 
his father as next friend, for damages 
for breach of a betrothal contract entered 
into between his father on the one hand, 
and the defendants, Rahim Bakhsh (the 
father of the girl)’ and Miran Bakhsh (the 
uncle of the girl), on the other hand. 

The Courts below are agreed that the 
contract in question was actually made, 
and further, that plaintiff's father on his 
behalf expended various sums in connection 

- with this betrothal. Plaintiff claims Ks. 285 
in this respect, and the Courts concur in 
holding that some such sum must have 
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been paid. Plaintiff further claimed’a sum 
of Rs. 200 as damages for loss to his repu- 
tation by the repudiation of the contract by 
defendant No. 1. The Munsif accepted 
this sum as reasonable compensation, but 
the Divisional Judge was of opinion that 
Rs. 15 would amply suffice to compensate 
plaintiff in this respect, should it be held 
that he had any locus standi to bring tho 
present suit. - 

The learned Judge, however, held, relying 
upon an unreported decision ofa Judge 
of this Court (C. A. No. 719 of 1903) 
that in a case of this kind, it was not 
competent to plaintiff to sue in his own 
name for compensation for breach of the 
said contract, and farther, that if plaintiff 
had a right to sue, the proper person to 
be made a defendant was not the father 
or the uncle of the girl, but the girl 
herself. He, accordingly, dismissed the suit 
with costs. 

Plaintiff has applied to this Court for 
revision of the decree of the Divisional 
Judge, and the application has been admit- 
ted as a further appeal in view of the 
conflicting decisions of two learned Judges 
of this Court. We have already referred 
to the one decision; the other will bo 
found reported as Muhammad Omar v. 
Budha (1). The parties before us are 
Muhammadans and governed by their 
personal law, under the provisions of which 
it is clear that the fathers of a minor 
boy and a minor girl have full power tu 
effect a valid contract of marriage between 
them, (Wilson’s “Digest of Anglo-Muham- 
madan Law,” 2nd edition, para. 18). The 
contract in such cases, though made by 
the fathers of the parties, is made on 
behalf, and for the benefit, of the latter, and 
we see no reason why in such a case the 
party, who is aggrieved by the breach of 
the contract made in his or her behalf, 
should not be entitled to sue for damages 
in respect thereof. L n support of this view 
we have not only the decision of Lal 
Ohand, J., in Muhammad Omar v. Budha 
(1), but a strong expression of opinion 
in Dhonu v. Ishar Das (2), and equally 
strong dicta in the case of Purshotumdas 
Tribhavandas v. Purshotumdas Mangaldas 

(1) 3 P. R.1909 ; 1 Ind. Cas. 303; 9 P, W. R. 1909 
20 P. L. R. 1909. 

(2) 174 P. R. 1882. 
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Nathubhoy (3). The contract was made forthe 
benefit of tho plaintiff; and whatever may be 
the view of the English Courts upon the 
subject, the law of this country, as also 
the law of the United States of America, 
is that “a third person for whose benefit 
a promise is made by A, upon a consideration 
moving from B, may maintain an action 
upon the promise, provided he is the 
person directly intended to be benefited.” 
| [Daropti v. Jaspat Rat (4), atpage 176]. In the 
case last cited, it was pointed out that 
under the provisions of the Indian Contract 
Act, “consideration,” as defined in section 
2 (d) of that Act, includes consideration 
moving from a third party (any other 
person), and that the English rule that 
it-must move from the promisee himself 
has not been accepted. The learned Judges 
add:— “The doctrine of the American Courts 
appears also to be more in accord with 
the Contract Law : of India and to be 
applicable to the Indian Courts. In view 
of the differences that, undoubtedly, exist 
between tho Indian and the English 
Contract Law,-it is more consonant to 
reason that we should follow the American 
opinion, ond the earlier decision of the 
English Courts rather than the later rule 
enunciated by the latter Courts, It is 
important, likewise, to consider the inten- 
_tion of the parties when present agreement 
was made. Was it not intended that the 
plaintiff should have the benefit of its 
provisions, and does not that involve that 
she should be competent to enforce them? 
We do not lose sight of the fact that 
from the later English cases it is quite 
clear that the most express ogreement of 
the contracting. parties cannot confer a 
right of action on the contract on a person 
who is not a party (Pollock, p. 203). But 
the true view of the contract here is 
that it was one between plaintiff and the 
defendant, and that in entering into it, 
plaintiff's father acted for her.” 

From these extracts it is clear that the 
learned Judges were of opinion that in a caso 
where A has made a contract with B for 
the benefit of X, X has aright to enforce that 
contract, although consideration for the con- 
tract did not move from him but from A. Ac- 
cepting this view, we hold that in the present 

(3) 21 B. 23. 

(4) 49 P. R. 1905. 
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case it was competent to plaintiff, for whose 
direct benefit the betrothal contract was effect- 
ed between his father and defendant No. 1, to 
sue for damages in respect of its breach. 
The learned Divisional Judge holds that, if 
plaintiff is entitled to sue, it necessarily 
follows that the only person he can sue, is 
the girl who was betrothed to him. We 
cannot follow this argument. .The contract 
was made by the plaintiff's father and the 
father of the girl. They were the parties 
to the agreement, and ordinarily a suit in 
respect of the breach of the agreement would 
lie at the instance only of one of them 
against the other. But by the law of this 
country it is competent to a third person, for 
whose direct benefit the agreement was 
mado, to sue for damages for breach of that 
agreement. This fact, however, cannot 
affect tho question as to the person against 
whom the suit is to be brought. Obviously, 
the latter is the person who entered into 
the agreement which has been broken, and 
in the case before us the person guilty of 
the breach of the agreement is the father of 
the girl, and it was he who made the 
contract. The suit has, therefore, quite 
rightly been instituted against him and not 
against the girl, who was no direct party 
tothe contract. From the fact that it is 
competent io plaintiff as being the person 
for whose: benefit the contract was made, 
to sue for damages for its breach, it is not 
a logical or necessary deduction that the 
person to be sued is the girl, who was not a 
party to the contract, though she also was 
to be benefited thereby. But even if the 
plaintiff had not had a locus standi, we think 
the Divisional Judge would have been well 
advised in taking action under either section 
27 or section 32 of the Civil Procedure 
Code, 1882, and instead of dismissing the 
snit on o mere technical ground, in sub- 
stituting plaintiff’s father as the plaintiff, 
The latter was already on tho record as 
the next friend of the plaintiff, and in 
ordinary justice the Court should have 
proceeded in the munner suggested. We 
might add one word in conclusion with 
regard to Mr. Turner’s contention that 
plaintiff cannot sue for sums expended by 
his father in respect of this contract. It 
may be conceded that these various sums 
were actually paid by the plaintiff’s: father, 
but the fact remains that they were 
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admittedly so paid by the latter on behalf 
of his son, and the view we take of the 
transactions is that the father practically 
made a gift of these sums to his son for the 
purposes of the betrothal and that they were, 
therefore, in reality paid by the son for the 
benefit of his future wife. But even if this 
theory cannot be accepted, it is obvious that, 
in the present cose plaintiff's father, who 
is acting as his son’s next friend, would be 
estopped, from hereafter setting up any 
claim to those sums on his own account. 

Upon this appeal, (which is one under 
section 70 (1) (b) of tho Punjab Courts 
Act), we cannot go behind tho findings of 
the lower appellate Court, and we must, 
therefore, accept these findings as to the 
amounts claimable by the plaintiff, in the 
event of his being entitled to maintain the 
suit, We, therefore, accept this appeal to 
the extent of holding that plaintiff had a 
locus stand: to sue in his own name, bat we 
maintain the finding of the Divisional 
Jadgé that he is entitled only to Rs. 285 for 
sums expended and to Rs. 15 as damages for 
loss to his reputation. Respondent, Rahim 
Bakhsh, must pay proportionate costs 
throughout, 


Appeal accepted. 


ener 


_ (sc. 80 P.R. 1909; 136 P. W. R.1909.) 
PUNJAB CHIEF COURT. 
Civ, Rm erence No. 16 or 1908. 
April 15, 1909. 
Present :—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
GOKAL CHAND—Puarstise 
VOrEns 

_MUKHAN SINGH— DEFENDANT. 

Owil Procedure Coda (dct XIV of 1882), 83. 522, 
525—Application unde: 9. 525 presented before award 
pronounced or red ced to writing—Application should 
be dismissed us” piemature—Appeal—Dec ee passed 
tn a*cordance with award made subsequent to pre- 
sentation of applisiton under e. 525—Deciee ap- 
pealable. 

An application for filing an award under sec- 
tion 525, C P.C., should be dismissed as prematuro 
and must fail if the award had not been pronounced 
orally or reduced to wnting at the time of mak- 
ing tho application, Gopi Reddi v. Mahunandi 
Reddi, 12 M 831; Sustec Chun Chukerbutty v. Taruck 
Chander Chatterjee 15W, R 9 (F. B.) Mahomed Wahid, 
ud-din v Hakiman, 25 0.757 ; 20. W. N. 422 (F. B.) 
followed 

Bhagwan Singh v, Musammat Ram Kaur 38 P. L. R. 
1906, distinguished, 
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An appeal lies ngainsta decree passed in accord- 
anco withan award mado subsequent to the pre- 
sentation of an application under section 525, Civil 
Procedure Code. 


Case referred by the District Judgo of 
Rawalpindi, on 26th February, 1908. 

Mr. Ram Bhaj Datta, for the Plaintiff. 

Bhagat Gobind Das, for the Defendunt. 

Judgment.—The learned District 
Judge of Rawalpindi has referred the 
following question to this Court for a 
ruling under section 617, Civil Procedure 
Coe (1882), namely :— 

Whether an application for filing an 
award under section 525, Civil Procedure 
Code, should be dismissed as premature 
and must fail because the award had not 
been pronounced orally or reduced to 
writing at the time of the application * 
Mr. Gobind Das appears to support an 
affrmative answer to this question, while 
Mr. Rambhaj Datta supports the negative. 
After duly considering the wording of 
section 525 and connected sections, and after 
giving our best attention to the argn- 
ments laid before us and to the anthor- 
ities quoted, we have arrived at the con- 
clusion that the affirmative answer is the 
correct one, 

The way wo look at the matter is this. 
Under section 525 the application is and 
must be “ to file” an award, and we me 
unable to see how anything but a duly 
made and written award can bo “ filed. “ 
Ez hypothesi in the present case the award 
had not been made either orally or in 
writing when on 17th May 1907 applicant 
filed his petition under that section. IIo 
seems to have known what the award was 
going tobe; but we must take it, for the 
purposes ~of this reference. that it was 
not made until “19th June, 19C7, the date 
of the written award. We may note, in 
confirmation of the above view, that the 
words in section 525“ an award has been 
made thereon” help to make it quite clear 
that an application to filo an award before tho 
award has been made is premature and 
virtually contains a contradiction in terms. 

Except one doubtful authority, which will 
be noticed presently, all the rulings wə 
have seen favour the above view. In Gopi 
Reddi v. Mahanandi Reddi (1), ib was even 
held that, where an award had been made 
and reduced to a writing which had been 

(1) 12 M. 881, 
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lost, application under section 525 was not 
competent, inasmuch as only a written award, 
ie., only the actual writing containing the 
award, can be “ filed.” In sustee Ohurn 
Ohukerbutty v. Taruck Chunder Ohatterjee (2), 
certain observations point the same way, 
and at pp. 762,771 and 772 of Mahomed 
Wahid-ud-din v, Hakiman (8), the opinions 
of the learned Judge of that Oourt are seen 
to be clearly against Mr. Rambhaj Datta’s 
contentions. 

The ruling relied upon by him is Bhagwan 
Singh v. Mussammat Ram Kaur (4).In that 
case the Application was to file the agree- 
ment and the award, and was expressly 
under section 523 with section 525; and 
further, the question was not in terms 
whether the application was premature, the 
award not having been made or reduced 
to writing till after the date of the appli- 
cation, but rather whether the award was 
tnvalid becanse not made till after the 
application P That is, of course, not the same 
question as the one before us. We are not 
asked to say whether the award in the 
present case was invalid because made after 
17th May, 1907, but whether the application 
was premature or not. 

We need, therefore, express no opinion as 
to whether the ruling of 1906 is sound or 
not: but a remark about that raling will 
be found necessary later on. 

We had better now notice afew of the 
arguments put before us by Mr. Rambhaj 
Datta. First, he contends that there is no 
legal reference before us at all, for the 
decree was in accordance with the award 
and, therefore, no appeal lay against the 
decree. In onr opinion an appeal did lie 
to the District Judge. The case is not a 
simple one of a Court acting within its power 
and giving adecree in accordance with an 
award. Itis a case of a Court dealing with 
an application which it had no power to 
entertain, and which it should have reject- 
ed immediately the fact was made known 
to it that the award was not in existence 
at the date of presentation of the appli- 
cation. 

Then Mr. Rambhaj Datta goes on to argue 
that the District Judge, having before 
him a Chief Court ruling, Bhagwan Singh 

(2) 15 W.R. 9 (F. B.) 


(3) 25 O. 767 (F. B.) 20. W.N. 529, 
(4) 38 P, L. R. 1906. 
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v. Musammat Ram Kaur (4), was bound to 
follow it and to ignore the rulings of other 
High Oourts and his own personal views 
of the law, Kasu v. Atar singh (5), and thus 
shonld not have made this reference, bat 
should have decided the point himself, We 
think our explanation above of the Chief 
Court ruling and what it really lays down 
sufficiently refutes this argument. The Dis- 
trict Judge, in our opinion, may well have 
had “ reasonable doubt ” as to the law. 


Thirdly, we are asked to read section 
526 along with section 525 and to hold 
that the law is sufficiently complied with, 
if the applicant honestly states in his 
petition that an award has been made and 
the award, though not ready then, is 
ready for adjudication and is put in when 
the opposite party appears and joins issue 
and the Court sits to consider the plead- 
ings. In our opinion this was not the 
intention of the Lagislaturs. Section 525 
provides a peculiar procedure and a peculiar 
remedy, different from that laid down and 
provided for ordinury suits, and that sec- 
tion makes an application competent only 
when an award has been already made. 
To use the section an applicant must show 
that the circumstances of his case exactly 
square with the section. 


In the question referred we have also the 
words “and must fail,” which apparently 
let in equitable considerations apart from 
strict law and procedure, and so Mr. 
Reambhaj Datta, fourthly contends that, 
inasmuch as defendants did not on 19th 
June 1907, when the award was put in, 
at once raise the question now referred, 
but only did so on 8rd July 1906 after 
they had engaged a pleader, the raising of 
the question was too late. We think such a 
view as this is very harsh and is contrary to 
the spirit of the practice of the Courts of 
this Province. We hold that, as the appli- 
cation was premature, it must fail notwith- 
standing the few days’ delayon the part of 
the defendants in taking the objection. 


Lastly, it is urged that the application 
might, in view of some general words at 
the end, be taken as one under section 
523. It is, of course, clear that, when an 
application is made under section 528, it 


(5) 108 P, R. 1908 ; 142 P, W. B. 1908 (F. BJ) 


Vol. I) 


DHAN SINGH v. HAR NARAIN. 


is for the filing in Court of the agreement 
to arbitrate, and the object is to move the 
Coart to call upon the arbitrator to do 
his duty, Hz hypothesi in such a case the 
award has not been made and the arbi- 
trator is to be asked to make it. In the 
present case, on 19th June 1907, or 3rd July 
1907, it had become impossible for the Court 
to follow the procedure required by section 
523 and section 524, and weare unable to see 
how we can now go back to those sections. 
If there is anything unsound or any con- 
fusion of thought in Bhagwan Singh v. Mu- 
sammat Ram Kaur (4), as to which we 
offer no definite opinion, it is because the 
essential difference between an application 
under section 523 and one under section 
525 was lost sight of, aud it was perhaps 
not altogether understood that the same 
application could not be one under both 
sections. 

We find it very difficult to see why the 
applicant, when he found the award had 
not been prepared before 17th May 1907, 
‘did not withdraw his application and present 
a fresh one when the award had been reduc- 
ed to writing. 
~ We answer the reference in the affrmative 
and return the papers to the District Court. 
Costs to be cosis in the cause. 





(sc. 85 P. 2 1909; 185 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Second Civ. APPEAL No. 995 or 1908. 

April 24, 1909. 
Present :—Mr. Justice Reid, Chief Judge, 
i and Mr. Justice Robertson. 
DHAN SINGH AND OTHERS—PGAINTIFFS 
> — APPELLANTS 
Vergs 
HAR NARAIN AND OTHERS—-DRPANDANTS 


— RESPONDENTS. 

Absentres--Trus —Entiry in record-of-rijhtt, anhse- 
quent to abando innt, providing return of land to 
aha-ntees, dies mot constitute trust—Adverae voss-s- 
sion— Person in possession not being a co-sharer of 
absen‘res. ‘ 

An entry in a rocord-of-rights, prepared more than 
12 years after nbandonment by the absentees, pro- 
viding that when the absentees return ond want 
the land, they cin take it back, does not constitute 
a trust, antedating to the original abandonment, 
Harbhaj v. Gumani, 2 A, 408; Barkat v, Daulat, 4 
A187; Fasıl Din v, Shah Muhamm cf, 141 P. R. 1833; 
Jodia y. Dhani Ram, 30 P.R. 1901, followed 
Ruldo y. Karra Singh, & P. B. 1871; Ghoder v. 
Gurbakhsh, 73 P. R. 1874; distinguished, 
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Plaintiffs abandoned the land in suit; they lived 
within five miles of the land and during tho Inst 40 
years did not share in the profits and had had nothing 
to do with the land, Throughout this period, the defeu- 
dants, who did not hold the land jointly with the 
plaintiffs, remained in possession: 

Held, that the defendants had acquired a title 
to the land by adverse possession Iahi Bakhsh 
v. Sham3-ud-din, 109 P.R. 1892; dfusammat Nihal 
Kour y. Chandu Singh, 118 P. R. 1898, followed. 


Further appeal from the decree of tho 
Divisional Judge, Delhi Division, dated the 
lst July 1908. 

Mr. Muhammad Hussain, for the Appellant. 

Messrs. Gullu Ram and Beni Pershad, for 
the Respondents. 

Judgment.—The question for con- 
sideration is, whether the respondents have 
acquired title, by adverse possession for 12 
years, to the land in suit. They have 
occupied the land for more than 40 years, 
but the appellants plead that the possession 
has been as trustees, the record-of-rights 
of 1880 providing that when the absentees 
return and want the land, they can take it 
back. 

We concur with the lower appellate 
Court in the conclusion that this entry does 
not constitute a trust, antedating to the 
original abandonment by the first plaintiff 
and the father of the three other plaintiffs. 

Harbhaj v. Gumani (1), Barkat v. Daulat 
(2), Fazal Din v. Shah Muhammed (3) and 
Jodha v. Dhani-Ram (4) ave directly in point. 
The authorities cited for the appellants do 
not help them—Ruldo v. Katera Singh (5), 
dealt with a casein which the absentee had 
returned, been restored to possession and 
subsequently ousted. Ghodar v. Gurbakksh (6), 
was & case of brothers, apparently joint. 
The other authorities cited are still moro 
inapplicable. Having failed to establish a 
trust, the appellant’s case is hopeless. They 
lived within five miles of the land in suit 
and have failed to prove that during the 
last 40 years they have had anything to do 
with it or shared ix its profits. There is 
ample authority, including Ilahi Bakhsh v. 
Shams-ud-din (7) and Musammat Nihal Konur 
v. Ohanda Singh (8), for holding that the 


(1) 2 A. 498, 
2) 4 A. 187. 

141 P. R. 1883. 
(4) 30 P. R. 1901. 
(5) 5 P. R. 1871. 
(6) 73 P. R 1874. 
(7) 109 P R. 1892. 
(8) 118 P. B. 1898, 
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respondents have acquired title by adverse 
possession, they and the appellants not 
having held jointly a khuta of which the 
land in suit is part. - 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


(s.o. 82 P. R. 1809; 180 P. W. R. 1909.) 
PUNJAB CHIEF OOURT. 
MISCRLLANBOUS Orviu Appaat No. 1317 
or 1908. 

April 26, 1909. 

Present:—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

BISHAN DAS—Durenpant—APPELLANT 
versus 
MASSU—Prarstipr AND LAKHU— 
DEFENDANT—RESPONDBNT. 

Punjab Pre-emption Act (H of 1908, Local },8 4—Pre- 
emption— Agricultural land—No right can be claimed 
invespeot of mortgage or foreclosure of right to redeem— 
Sale or fweclosuse—Decree botween mortgagee anid 
mortgagor parsed after operation of Land Alienation 
Act creating conditional sale—Con¢ition not fulfilled— 
Transaction nota salebut a foreclosure of right to 
redeem—Position of mortgsgeea—Punjab Alienation of 
Land Act (XIII of 1900, Local), s. 10. 

No right of pre-emption can be claimed in respect 
of a mortgage of agricultural land or a foreclosure of 


a right toredeem a mortgage of agriculturalland. ` 


A decree .passed after the Panjab Land Alienation 
Act came into- force provided that the land in suit 
should remain in possession of the mortgagee and 
that ifthe mortgagor failed to redeem the mortgage 
within two years, on payment of the mortgage- 
debt and costs, the mortgagee should, on the expira- 
tion of that period, be deemed to become the ab. 
solute owner of the land. The mortgagor failed 
to redeem the mortgage within the said period of 
two years. Thereupon tho mortgagor’s brother suod 
for pre-emption: 

Held, (1) that having regard to the provisions of 
the Land Alienation Act, the mortgagee must be held 
to be merely a mortgagee of the land, the condition 
which was intended to operate by way of conditional 
sale in his favour being null and void. 

(2) that even if the mortgagee became absolute 
owner, he became such owner by reason of the 
foreclosure of the mortgagor’s right to redeem and 
that no right of pre-omption arose in respect of such a 
transaction. 


Appeal from the order of the Divisional 
Judge, Sialkot Division, dated the 13th Oc- 
tober, 1908. 

S. Kharak Singh, for the Appellant. 

Judgment.—One Lakhu mortgaged 
his agricultural land by way of conditional 
sale to Bishan Das, and the year of grace 
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is said to have expired on the 5th June 1901. 
In 1905 Bishan Das brought a civil suit to 
obtain possession of the land. This claim was 
contested by Lakhu, but a compromise was 
arrived at, and it was agreed between the 
parties that the land should remain in the 
possession of the-mortgagee (Bishan Das), 
and that if Lakhu (the mortgagor) failed 
to redeem the mortgage within two years, 
on payment of the mortgage-debt and costs, 
the mortgagee should, on the expiration of 
that period, be deemed to be the absolute 
owner of the land. The Court accepted this 
compromise and passed a decree, on the 3rd 
March 1905, in accordance therewith. The 
mortgagor failed to redeem the mortgage 
within the said period of two years. “Plaintiff, 
the brother of the mortgagor, now sues for 
pre-emption in respect of the said “ale,” and 
the question is whethcr hisclaim is enter- 
tainable. 

We have, unfortunately, not had the 
advantage of hearing any learned counsel on 
behalf of the pre-emptor as he appeared in 
person, but after giving the case our most 
careful consideration, we have no hesitation 
in holding that plaintiff’s claim for pre- 
emption must fail. It may be that the Court 
was not justified in giving the mortgagee a 
decree of the kind which it passed on the 
8rd March 1905, for section 10 of the Punjab 
Land Alienation Act provides that “in any 
mortgage of land made after the commence- 
ment of this Act, any condition which is in- 
tended to operate by way of conditional sale 
shall be null und void.” The decree in ques- 
tion was based upon an agreement made in 
1905, z.e., after the said Act had come into 
force, and it is clear that whatever may 
have been the rights of the mortgagor and 
mortgagee previously to the date of such 
agreement, those rights were merged in 
that agreement, and that such agreement 
was the basis upon which the Court passed 
its decree. In the circumstances it would 
seem that the decree was illegal as be- 
ing contrary -to the express provisions of 
section 10 of the Punjab Alienation of 
Land Act. But even if this were so, plaintuf 
obviously cannot take advantage of the fact, 
asin that event, the respondent, Bishan 
Das, must be held to be merely a mortgagee 
of the land, the condition which was intended 
to operate by way of conditional sale in 
his favour being null and void. Whether the 
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decree is good and valid as between the 
mortgagor, Lakhu, and the present respond- 
ent, is a question which may not be easy to 
decide, but it is not now before us, and upon 
it we offer no opinion. We need only 
remark that even ifthe decree of the 3rd 
March 1905 must in law be taken to hare 
conferred upon the mortgagee, Bishan Das, 
no more extensive rights than that of a 
mortgagee, plaintiff’s claim for pre-emption 
must be dismissed as the Punjab Pre-emption 
Act of 1905 does not recognise the right of 
pre-mortgage. But assuming for the sake 
of argument, that the respondent, by virtue 
of the decree based on the agreement, became 
entitled after the expiration of the two 
years, to absolute ownership of the land, we 
are still of opinion that plaintiff's present 
claim must fail, as in that event he must be 
taken to be suing for pre-emption in respect 
of a transaction which amounts to afore- 
closure of the mortgagor’s right to redeemthe 
land. Under the terms of the agreement 
which was embodied in the said decree, the 
mortgagor was given a period of two years 
within which to redeem the land, and 16 was 
provided that if he did not redeem the land 
within that period, his mght to redeem 
would be for ever foreclosed. This was 
obviously the tenor of the decree. The 
mortgagor, in point of fact, did not redeem 
the land within the specified period, and as 
a consequence his right to redeem was fore- 
closed. The effect of this was, of course, 
(other considerations apart), that the land 
becames absolutely sold to the mortgagee in 
one sense That was the practical -result of 
decree, but the fact remains that the land 
became the property of the mortgagee simply 
because the mortgagor’s right to redeem was 
gone. In other words, the mortgagee became 
owner by reason of the foreclosure of the 
mortgagor's right to redecm, and it is clear 
from the provisions of section 4 of the 
Punjab Pre-emption Act, that the right of 
-pre-emption does not arise on the foreclosure 
of a right to redeem agricultural land. We 
cannot agree with the learned Divisional 
Judge that section of the Punjab Pre- 
emption Act, which, by implication, precludes 
claims for pre-emption of agricultural land 
on foreclosure of the right to redeem such 
land, refers only to those cases in which 
there is a mortgage by way of conditional 
sale and the mortgagee has not obtained an 
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absolute title in accordance with the provi- 
sions of Regulation XVII of 1806. 

The section expressly provides that the 
right of pre-emption arises in respect of 
agricultural land ouly in the case of sales, 
and in respect of village or urban immovable 
property only in the case of sales or of forc- 
closures of the right to redeem such pro- 
perty. The obvious inference ir that no right 
of pre-emption can arise in respect of agri- 
cultural land in the case of a foreclosure of 
the right to redeem such land. The resnlt 
may be anomalous, but as the terms of the 
section are perfectly clear, it is not for us 
on that account to grant a decree for pre- 
emption on a ground not recognised by the 
law. The distinction, which the learned 
Divisional Judge attempts to draw betweon 
the case of a mortgage by way of conditional 
sale before and after the sale has become 
absolute, has no justification in law for the 
simple reason that in all such cases the 
mortgagee, when he does become the absolute 
owner, becomes such merely by reason of 
the fact that the mortgagor's right to redeem 
has been foreclosed. In one sense this is a 
sale, but itis a sale of a special and peculiar 
character, andthe legislature has, in expresa 
terms, provided that in the case of “sales” 
of this special kind, pre-emption can be 
claimed only if the property is not agricultural 
land. Here the propersy is agricultural land, 
and we must, therefore, hold that no right of 
pre-emption can be claimed by plaintiff in 
respect of the transaction which resulted 
in the foreclosure of the mortgagor's right 
to redeem. 

The present litigation would never have 
ensued if the Munsif of Gajranwala, who 
passed the decree of the 8rd March 1905, 
had taken the trouble to observe the pro- 
visions of section 10 of the Punjab 
Alienation of Land Act. Unfortunately, he 
entirely ignored those provisions. nud accept- 
ed an agreement which was in direct con- 
travention thereof, and granted the mortgagee 
a, decree in accordanca with that agreement. 
The result has been an cxpensive litigation 
for which the plaintiff cannot well be held to 
be solely responsible. i 

We find ourselves placed in rathor an 
anomalous position in thiscase. Tho transaction 
upon which both partiesrely amounts to n 
mortgage by way of conditional sale. It was 
effected after the coming into operation of 
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Act XIII of 1900, and is, therefore, null 
and void pro tanto under section 10 of the 
Act, though possibly the mortgagor may 
nevertheless be hound by a decree which, so 
far as he is concerned, became final. But 
while the transaction was clearly one in 
contravention of the provisions of the said 
Act, we have, in the present suit, no power 
to act under section 9 (3) of the Act, as the 
present proceedings are not for the purpose 
of enforcing the condition intended to operate 
by way of conditional sale. We cannot, 
therefore, take action under that clause, 
and refer the case to the Deputy Commis- 
sioner. All that we can decide is, that plain- 
tif’s claim for pre-emption must fail, and 
we, therefore, accépt the appeal, and reversing 
the decree of the lower appellate Court, we 
dismiss the suit. In view of the very peculiar 
circumstances and having regard to the fact 
that this litigation would never have taken 
place if the Munsif had acted, in 1905, in 
accordance with the provisions of Act XIII 
of 1900, we think that each party may fairly 
be left to pay its own costs throughout, and 
we direct accordingly. 
Appeal accepted. 


eS 


(s, c. 81 P. R. 1909; 182 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Crvm L.eviston No. 796 or 1908. 
April 24, 1909. 
Present :—Mr. Justice Reid, Chief Judge, 
and Mr. Justice Robertson. 
ALI GAUHAR AND oruers—PLaintirFs— 


PETITIONERS ` 
tersus 
SARDAR KHAN AND OTHERS— DEFENDANTS 
— RESPONDENTS., 


Sperifte Relief Act (I of 1877), 8 42, proriso— 
Deciaratory sust—Suit brought under direction of 
Revenue Ovu t—Title by wtll—Plarntiffs entitled by 
toll to prsession of lavd not in suit—Suit not 
barred— Punjab Tenancy Act (XVI of 1887), s. 98. 
Certain land was bequeathed tothe plaintiffs by 
a will. Ont ot this land, plaintiffs were in possession 
of 12 kanale, 19 marlas, but the remaining land was not 
in their possession. A notice of ejectment was served 
on the plaintiffs in respect of the 12 kunals, and 19 
man las and they brought a anit to contest the notice of 
ejectment. The Revenue Court required the plaint- 
iffs, under section 98 of the Tenancy Act, to establish 
their title by a suit in a Civil Court, Plaintiffs 
thereupon sued in the Civil Court for a declaration 
that tho will was valid and that they were not Hable 
: to ejectment from the 12 Fanals, 19 marlag. The lower 
Courts held that the suit was barred under the pro- 
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viso to section 42 of the Specific Rehef Act, on the 
ground that the plaintiffs were able to seek further 
relief, vız., possession of the land of which they were 
not in possession: 

deld, that the suit was not barred under the 
proviso to section 42, The cause of ‘action was the 
notice of ejectment, and, so far as the djectment pro- 
ceedings were concerned, the suit included all tho 
relief to which the plaintiffs, who were in possession of 
the12 kanals and 19 ma» las, were entitled inrespect of 
the proceedings in the Revenue Court am Rakha 
v. Narinjax Das, 182 P.R. 1888; Gopal v.'Shewag Ram, 
12 P.R. 1899, Sadu bin Raghu v, Rum bin Govind, 16 B. 
608; Kunj Behars Prasad: v. Kishavlal Hua Lal, 
28 B. 56, relied upon. 

Petition for the revision of the order of 
the Divisional Judge, Sialkot Division, 
dated the 14th December, 1907. 

Mr. Fazal Hussain, for the Petitioners. 

Ch. Nabi Bakhsh, for the Respondents. 

Judgment.—tThe facts are stated 
in the judgments of the Courts below. 

The Lower Appellate Court has dismissed 
the suit on the ground that the will, under 
which the plaintiffs-petitioners claimed title 
to the 12 kanals, 19 marlas in suit, purported 
also to confer on them title to land of which 
they were not in possession, and that the 
proviso tosection 42 of the Specific Relief 


` Act barred the suit for a declaration only, 


the plaintiffs being able to seek far- 
ther relief, «víz. possession of the land 
of which they were nob in possession. 


This conclusion is, in our opinion, unsound. 
The Revenue Court, in which the plain- 
tiffs’ snit to contest notice of ejectment from ` 
the 12 kanals, 19 marlas, had been filed, re- 
quired them, under section 98 of the Tenancy 
Act, to institate a suit in the Civil Court 
for the purpose of obtaining a decision on 
the question of title. The ‘suit is, in our 
opinion, limited to the 12 kanals, 19 marlas, 
the mere fact that the will, on which plaintiffs 
based their title to that area, purported also to 
convey title to other property, being im- 

material. 

The cause of action was the notice of 
ejectment, and the relief songht was a 
declaration that the will was valid, and that 
the plaintiffs were not liable to ejectment, 
and, so far as the ejectment -proceedings 
were concerned, the suit included all the 
relief to which the plaintiffs, who were in 
possession of the 12 kanals, 19 marlus, were 
entitled in respect of the proceedings in the 
Revenne Court. Ram Ratha v. Norinjan 


Das (1), Gopal v. Showag Ram (2), Sadu bin 
(1) 182 P. B. 1883, (2) 12 P, R. 189, 
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Raghu v. Ram bin Govind (3), Kunj Bihari 
Prasadji Purshottam Prasadji v. Keshavlal 
Hiralal? (4), are authority, if authority, is 
necessary for this conclusion. 

The question, how far a decision in this 
suit on the validity of the will may be 
binding in a subsequent suit for possession 
of the other property affected by the will, 
must be decided whenit arises. The fact that 
this decision may be held in such suit to 
make the matter in dispute res judicata 
does not affect the relief to which the plain- 
tiffs are entitled in the present snit. 

We allow this application, set aside the 
decree of the lower appellate Court and 
remand the appeal under Order XLI, rule 
23, for decision on the merits. Costs of this 
Court will be costs in the cause, 


Case remanded. 
(3) 16 B. 608. 
(4) 28 B. 267. 





1 (8 c. 79P.R 1909;127P W. R. 1909.) 
f PUNJAB CHIEF COURT. 
Sgconp Civin Apprat No. 884 or 1908. 
January 18, 1909. 
: Present :—Mr. Justice Johnstone. 
SARDAR SINGH AND OTHERS—PLAINTIFF8— 
APPELLANTS 
versus 
MAHARAJ DAS AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 
Custimm—Alienntion —Sodhi Khatiies of Mauzt Hardo 
Jhanda, District Gurdaspur, whether gorerned by 
agricultural oustom or Hindw Law—Burden of 
proof 
The burden of proving that Sodhi Khatries of 
Mausa Hardo Jhanda, Tahsil Batala, District Gurdas- 
pur, nre governed by agricultural custom, in matters 
of alienation, lies on the person making the assertion. 
Kartar Singh v. Mathur Singh, 94 P. R. 1898; 
Sodhi Kartar Sinsh v. Sher Singh, 50 P. R.1895 ; 
Ram Chand v. Thakar Dass, 94 P R 1907 , Mohamed 
Hayathan v. Sandhi Khan, 55 P R 1908, reforred- 
toto custom has been proved that those Sodhis fol- 
low the rules of agricultural custom 
Further appeal against the decree of the 
Additional Divisional Judge, Amritsar Divi- 
sion, dated the 27th April, 1908. 
R. S. Sukh Dial, for the Appellants. 
Bahgat Ishwar Das, for the Respondents. 
Judgment.—Defendant is a sonless 
propietor, Sodhi Khatri by caste, and resi- 
dent in Mauza Hardo Jhanda, Tahsil Batala. 
He has sold ancestral land for Rs. 2,000 to 
defendant No. 2, a stranger, and the plaintiffs, 
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his near reversioners, have sued to have the 
sale declared inoperative as against them. 

Tho sole question is whether these Sodhi 
Khatries follow Hindu Law or whether 
they are governed by the ordinary agri- 
cultural custom in such matters. 

The first Court has held that custom is 
followed, and it has declared the sale in- 
operative, leaving a sum of Rs 834 as a 
burden on the land as against plaintiffs, but 
the learned Divisional Judge took the oppo- 
site view and dismissed the snit. Plaintiffs 
appeal. 

A very important point is the burden of 
proof, as to which see Kartar Singh v. 
Mathar Singh (1). Khatries are, undoubtedly, 
not originally agriculturists, and the Sodhis 
have certain priestly attributes, which prima 
focie render itimprobable that they should 
have adopted Jat custom. We must examine 
the rulings in connection with Sodhi Khat- 
ries, and must also consider the status and 
occupation of the family. ‘Both the Courts 
below are agreed that the family now 
lives by agriculture. and that the ordinary 
occupations of Khatries generally and of 
Sodhis in particular, riz, sahukara and 
sewuks and sikhi, are not followed; and 
this seems to have been so since 1852 at 
least. On the other hand, these Sodhis do 
not fom a compact village-community, but 
merely own certain areas ina village, the 
rest being held by Arains and Varaich Jats; 
and further, in the years 1898-1907, there 
have been no less than 27 alienations in 
the family, none of which has been con- 
tested. No donbi these transactions may 
yet be impugned, but the fact that no one 
has yet attacked them should not be left 
out of account. 

Farther, Dal Singh, ancestor of the Sodhis, 
did not found the village along with these 
Jats and Arains, but after the foundation, 
the owners made a grant of land to him, 
no doubt in recognition of his being a 


odhi. Thus, in my opinion, notwithstanding 


the case of 1877, which I will presently 
notice, upon the principles laid down for 
dealing with such cases, the onus should bo 
laid upon the plaintiffs. 

Mr. Sukh Dail, for appellants, relies npon 
Sodhi Kartar Singh v. Sher Singh (2), Ram 
Ohund v. Thakar Dass (3) and Mohamed 


(1) 94 P. R. 1898. (2) 50 P. R. 1895, 
(8) 94 P. R. 1907. 
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Hayat Khan v. Sandhi Khan (4). The first 
of these deals with Sodhis of Muktsar in 
the Ferozepore District. The ground on 
which custom was held to prevail was that 
the family was in effect a leading agriculturist 
family in that country, ‘that it had adoptec 
the rule of primogeniture, which is, of course, 
opposed to Hindu Law, and that it owned 
whole villages. 

The circumstances were thus peculiar. 
When a family holds a complete village and 
-lives by agriculture, we can easily under- 
stand the members early coming to ap- 
preciate the value of the Jat rules inre 
alienation and the adoption by them of 
these rules, which are so powerful in hold- 
ing a family together and in preventing 
the incursion of strangers. But such sen- 
timents need not arise where the family 
merely own certain fields in a mixed village 
community. 

Ram Chand v. Thakar Dass (8), does not 
help the appellants. It was a Brahmin case 
of Tahsil Kasur. For eight generations 
these Brah mins had cultivated land, having 
settled originally with the founder, and 
there was evidence that they had “ closely 
associated themselves with Jat proprietors.” 
None of these circumstances are to be found 
in the present care. i 

Mohomed Hayat Khan v. Sandhi Khan (4), 
isa Rajput case of a peculiar kind, and it has 
been quoted merely with reference to the re- 
marks on page 276 regarding the matters 
to be taken into consideration when the 
issue, personal law v. custom, comes up 
for decision. Mr. Sukh Dial relies upon 
the words: “If, for instance, a Khatri family 
acquires landed property in a village, or an 
entire village, and has for generations settled 
in rural life and lived upon agriculture 
as its principal means of livelihood, the 
family would, in my opinion, be bound by 
custom of agriculturists in matters relating to 
alienations of ancestral property.” In con- 
nection with this judgment to which I 
was myself a party, I would point out 
first that the above remark is obtter dictum, 
the question for decision being whether 
urban property bought by a Rajput member 
of an agricultural tribe, ont of savings of 
wages of service, could be freely. sold or 
was subject to agricultural custom, and 


(4) 55 P. R, 1908. 
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further, I would observe that later on 
(page 277, top) the same learned Judge 
lays stress upon the “spirit of self-preser- 
vation in village communities?” showing 
that he saw a distinction between the case of 
a compact community and mero casual land- 
owners in a mixed village. 

None of the rulings relied upon by Lala 
Ishwar Das is very much in point. Jowahir 
Singh v. Yaqub Shah (5), (Koreshi case) is, in 
its facts, so different from the present 
case as not to be of much value, and a similar 
remark may be made as to Atar Singh v. 
Prem Singh (6). 

But I wonld follow the reasoning in 
Civil Appeal No. 997 of 1906 (Chatterji and 
Johnstone, JJ.). That was a Kalal case 
and the distinction between it and the 
Kalalhatti case was clearly drawn. Kalal- 
hatti wasa village entirely owned by Kalals 
for many generations, whereas the Kalals 
in the Civil appeal quoted were four 
families owning 3 “ ploughs ” ont of 11} 
“ ploughs ” in the miscellaneous patti of 
their village. 3 ` 

I must decline, therefore, to raise any 
presumption in favour of the view that 
these Sodhis follow custom, and it is clear 
that no crstom has been proved. Indeed, 
the indications on the whole are against 
any customary restriction of the power of 
alienation. Mehtib. Singh v. Pertab Singh 
(7), is of little value as a precedent. 
The two learned Judges disagreed, and 
the decision was in favour of custom merely 
because the Court below had sro found. 
Appeal dismissed with costs. 

Appeal dismissed. 


(5) 5 P. B. 1906 
(7) 16 P. B. 1877. 


6) 12 P. R. 1908. 


(8.0. 84 P. B. 1909; 76 P. L. R. 1909; 118 P. W. R. - 
- 1908). 
PUNJAB CHIEF COURT. 
Seocoxp OIL Apprat No. 930 or 19C8. 
April 23, 1909. 

Present :-—Mr. Justice Reid, Chief Judge, 
and Mr. Justice Robertson. 
GURDIT SINGH—P tantrrr—APPELLANT 

a versus 
Musammat PREM KUAR AND O0THERS—- 


DEFENDANTS— RESPONDENTS, 
Oustom—Sxccess.on—Property gifted to lineal ancestor 
of adaughter—Daughter’s right to inherit wm preference 
to dokor’s male descendants,* i 
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A daughter is an hoir of the body and the descend- 
ants ofa donor aro not entitled to oust a female 
descendant af the donee in the direct line, from succes- 
sion to the property gifted to her lineal ancestor. 
Hayat v. Ala Baksh, 19 P. B. 1903, distinguished and 
not applied. 3 

Forther appeal from the decree of the 
Divisional Judge, Ambala Division, dated the 
4th July 1908. 

Mr. Muhammad Shafi, for the Appellant. 

Lala Dwarka Das, for the Respondent. 

Judgment.—the facis of this caso 
as alleged are as follows :— 

It is shown in the pedigree-table of the 
settlement of the village of mauza Konkpur 
in 1888 that one Lalji brought in his rela- 
tive Mohar Singh and shared his proprietary 
holding with him. No entry was made in 
the Record of 1853. The learned Vivisional 
Judge has not discussed the question whether 
there was or was not a gift in fact, or 
whether the gift was one of such a nature as 
to come within the purview of the ruling 
in Sita Ram v. Raja Ram (1); see Nihala v. 
Rahmatullah (2). Both of these points are 
arguable. The learned Divisional Judge has 
dismissed the claim on other grounds. Mohar 
Singh had three sons ; they all died sonless, 
but one left a daughter, to whom his widow 
has gifted the property in question. It is 
admitted that the widow’s gift can only 
take «effect for her own life, but itis con- 
tended that the daughter will succeed as 
heir, and the learned Divisional Judge has 
so found. The descendants of Lalji claim to 
oust Mohar Singh’s son’s daughter. The 
learned counsel for the appellant relied 
mainly on this argument. Collaterals would, 
had the land been ancestral, have excluded 


the daughter. The collaterals could not . 


have excluded the descendants of the donor, 
not being lineal descendants of the donee, 


consequently the descendants of the donor . 


exclude the daughter. 

It is at once clear that there is a non 
sequitur here. The collaterals do not come 
in atall, Their rights are not in conflict 
with the daughters, inasmuch as they wonld 
be equally out of Court if there were no 
daughter at all. The real question is, so 
long as there are direct lineal heirs at all, 
male or female, of the donee, can the 
descendants of the donor claim to oust them ? 

No doubt in the case of ancestral property, 


in many cases near collaterals, in some cases 
` R 12 P. R. 1892 (F. B.) 
2) 187 P. R. 1908. 
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more remote collaterals, take before 
daughters. But danghters are heirs under 
Hindu Law, and even under Customary Law, 
although thei: rights are often postponed to 
ngnates further removed than themselves, to 
use a mathematical phrase, “in the limit”, 
a daughter is an heir—in some cases, sho 
would exclude agnates of various degrees of 
remoteness, and in all cases, or practically 
all cases, she would succeed if there be no 
agnates. 

The learned counsel’ for the appellant 
admitted that he could not quote any 
authority in which it was laid down that 
when there are daughters, land, which hag 
been gifted to her lineal ancestors, reverts 
to the donor’s line. Huyat Muhammad v. 
Ala Bakhsh (3), was a case in which a man 
had died leaving no issue, neither son nor 
daughter, and the conflict was between the 
donor’s line and collaterals whose ancestors 
had not enjoyed the land. 

We are unable to hold, in the absence of 
authority, that a daughter is nob an heir of 
the body, and that the descendants of a 
donor are entitled to oust the female descen- 
dants of the donee in the direct line. For 
these reasons, the appenl fails and is dis- 
missed with costs. 


Appeal dismissed. 
(3) 19 P. R. 1003, a ialah 


(s c. 78 P. R. 1909; 129 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Crvit Reviston No. 2087 or 1908. 
April 7, 1909. 
Present :—Mr. Justice Johnstone and 
My. Justice Rattigan. 
NARSINGH DAS—Devrexpant—Perrrronur 
versus 

GHULAM NABI—PLAINTIFF—RESPONDEST. 

Punjab Pro-emption Act (11 of 1906. Local), s. 19— 
Power of Oourt to enlarge period originally fired— 
“Within the time fired by the Court,” wnterpietation of 
—Qualryicatuns to the general rule. 

A Court has power to enlarge by a subseque t 
ordor, the period originally fixed by it, tider ee 
tion 19 (1) of tho Pre-emption Act, even whero tho 
period so fixed has expired prior tothe making of 
the subsequent order. Thereis nothing in cl (3) 
of section 19 to debar the Court from exercising 
this powor. The words “within tho time fixed 
by the Court” do not preclude the Court from 
passing orders from time to timo extending the 
period originally fixed by it, and this too even after 
the expiry of the timo originally fixed, and of its own 
motion or on plaintiff’s oral application. Chanda Sunyi 
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v. Ishar Singh, 118 P. R. 1894; Burjare and Bhiwani 
Prashad v. Bha swana, 10 C. 657 (P.C ); 11 LA. 7; Raja 
Alı v. Amir Hossein, 17 O. 1 (P. C); Badrie Naram v. 
Sheo Koer, 17 0.612 ;171. A. 1 (P. C.) , Bhagwan Duss 
Bagla v. Han Abu Ahmad, 16 B. 268; Jemna Bar 
v. Vis sm Das, 21 B. 676; Churn Lal v, Ajudhia 
Prasad, 19 A. 240; Kidar Nath v. Mathu Mal, 87 
P. R 1908, relied upon. 

The only qualifications to this rule are: ` 

(1) thet tho Court should not extend the 
period save for good and sufficient reason; and 

(2) that the extension of the period cannot suffice 
to bring a claim withm limitation whon it would, 
save for such extension, be barred- under the 
provisions of any statutory enactment which 
prescribes periods of limitation. Muhammad dhmad 
y. Muhammad Sirajuddin, 23 A, 423, referred to. 


| Petition for revision of the order of the Dis- 
trict Judge, Lahore, dated the 23rd May, 1908. 
Lala Dhanpat Raz, for the Petitioner. 
Mr. Shadi Lal, for the Respondent. 


Judgment.—tThe question involved 
in this petition and in Civil Revisions Nos. 
2088 of 1908 and 2089 of 1908 and also in 
Civil Reference No. 54 of 1908, is to all 
intents and purposes the same, and in this 
judgment we will dispose of all these 
petitions and the said order of reference. | 

Mr. Dhanpat Rai on behalf of the 
petitioners in the revision cases desired to 
enter into the facts and merits of the 
particular cases, but quite apart from the 
objection that no exception was taken, on 
those grounds, to the orders of the lower 
Court in the petitions for revision, we see no 
reason whatever to interfere with the 
exercise of a discretionary power by a lower 
Court, if in point of law that Court has 
the right to exercise such power. Assuming 
for the moment that the Court had such 
power, we are satisfied that its discretion 
was exercised in a reasonable manner and 
that we should not be justified in interfering, 
on revision, with its orders. The sole 
question, therefore, before us is whether it 
is open toa Court after it has once fixed a 
time under section 19 (1) of the Pre-emption 
Act (Punjab), 1905, to enlarge that time 
by a subsequent order. After careful and 
full consideration of the arguments addressed. 
to us by the learned counsel who have 
appeared before us, we have no hesitation 
in holding that it was notthe intention of 
the Legislature that the fixing of the period 
for the purposes of section 19 of the Act, 
should be like the laws of the Medes and 
Persians, immutable and not open to 
ye-consideration. 
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The third clause of section 19 of the Act, 
no doubt, provides that “if the plaintiff 
fails within the time fixed by the Court to 
make the deposit or furnish the security 
mentioned in sub-section (1), his plaint 
shall be rejected”. In one sense this pro- 
vision may be regarded as mandatory, for if, 
within the time fixed by the Court, the 
plaintiff fails to comply with its order, and 
the Court does not think fit to enlarge the 
time, the Court must reject the plaint. 
But we cannot read this provision as man- - 
datory in the sense contended for by Mr. 
Dhanpat Rai, that is tosay, that the Court 
must once and for all fix the time within 
which its order is to be obeyed, ond that it 
hag no power thereafter to extend the said 
time. 

It seems to us that section 19 (3) of the 
Punjab Pre-emption Act, 1905, is, in a sense, 
supplementary to section 54 of the Civil Pro- 
cedure Code, 1882, just as section 16A ofthe 
Punjab Laws Act, 1872, was held to be sup- 
plementary thereto [see Chanda Singh v. Ishar 
Singh (1).] 

In connection with this question Mr.:Shadi 
Lal hes referred us to the provisions of sections 
54, 549 and 602 of the Civil Procedure 
Code of 1832, which in terms appear to be 
eqdally mandatory. Thus section 54 of 
that.Code provides that the plaint shall be 
rejedted in the following cases:— 

“(a) if the relief sought is undervalued 
and the plaintiff, on being required 
by the Court to correct the valua- 
tion within atime to be fixed by 
the Court, fails to do so; 

(b) if the relief sought is properly 
valued, but the plaint is: written 
upon paper insufficiently stamped, 
and the plaintiff, on being required 
by the Court to supply the requi- 
site stamp-paper within a time to be 
fixed by the Court, fails to do so, 


(d) if the plaint having been returned for 
amendment within atime fixed by 
the Court, is not amended within 
such time.” 

So again, section 549 of that Code pro- 
vides that, “if such security be not fur- 
nished within such time as the Court orders, 
the Court shall reject such appeal.” Lastly 


(and this is, perhaps, the strongest case) 
` (1) 118 P, R. 1804, 
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section 602 of the Oode of 1882, enacted 
that the, applicant for a certificate of appeal 
to the Privy Council, * shall, within six 
months from the date of the decree com- 
plained of, or within six weeks from the 
grant of the certificate, whichever is the later 
date,—(a) give security for the costs of the 
respondent, and (b) deposit the amount requir- 
ed to defray the expense of translating, 
transcribing, indexing and trasmitting to Her 
Majesty in Council a correct copy of the 
whole of the record,” ete. 

These provisions of the Civil Procedure Code 
of 1882 appear to us to be in pari materia 
with section 19 of the Panjab Pre-emption 
Act, which finds a place in the chapter of 
the Act which deals with Procedure. We 
are justified, therefore, in construing clause 
(3) of section 19 of the Act in question 
with reference to the decisions of the Courts 
upon the similar provisions of the Civil Pro- 
cedure Code to which we have referred, and 
we have accordingly the highest authority 
for holding that in provisions of this kind, 
the words ‘within a time to be fixed by the 
Court,” or the like, do not preclude the Court 
from passing orders from time to time ex- 
tending the period originally fixed by it, and 
this too-even after the expiry of the time 
originally fixed by the Court [see Burjore 
and Bhawani Pershad v. Bhagana (2), 
Raja Ali y. Amir Hossein (8), Badri Narain 
v. Sheo Koer (4) and Bhagwan Dass Bagla 
v. Hoji Abu Ahmad (5), Jumnabai v. 
Vassondas (6), Ruttunchund Chunn Lal v. 
Ajudhia Prasad (7), Ohanda Singh v. Ishar 
Singh (1), Kidar Naih v. Mathu Mal 
(8).] The only qualifications to this rule that 
we know are: (1) that the Court should not 
extend the period save for good and suffi- 
cient roasons; and (2) that inany event the 
extension of the poriod cannot, in certain 
cases, suffice to bring a claim within limit- 
ation when it would, save for such exten- 
sion, be barred under the provisions of the 
Indian Limitation Act or any other statutory 
enactment which prescribes periods of limit- 
ation [see asto the latter class of cases, 
Muhammad ‘Ahmad v. Muhmmad Straj-ud- 
din (9).] 

(2) 10 C. 557 ; 111. A.7. 


3) 17 0.1 (P. 0.) 
4) 17 0. 512; I7 L A. 1. 


5) 16 B. 263. 
(6) 21 B. 576. R 19 A. 240. 
(8) 87 P. R. 1908. 9) 23 A, 423. 
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But, speaking generally, we have no besi- 
tation in holding that there is nothing in 
clause (3) of section 19 of the Punjab Pre- 
emption Act to debar a Court from extend- 
ing the period originally fixed, by it and this 
too in a case where the period so fixed has 
subse- 
quent order. That this has been the view 
of the Legislature itself as regards the pro- 
visions of the Civil Procedure Code, is, we 
think apparent from section 148 of the Civil 
Procedure Code of 1908. 

In conclusion we may add a few words with 
regard to Mr. Dhanpat Rai’s contention that 
the Court in extending the period in the cases 
in which we are asked to intes‘fere on revision, 
acted suo motwand that the plaintiff in these 
cages made no application for such exten- 
sion of time. There is nothing on the re- 
cord of these cases to show that such an 
extension was prayed for, but we have little 
doubt that in point of fact the plaintiff 
in each case did make an oral application 
to that effect when they were informed that 
the securities tendered by them could not, 
for various reasons, be accepted. Naturally 
they would have made the application, but 
even if they did not, we seeno reason why 
the Court should not, of its own motion in 
such circumstances, give a plaintiff a further 
opportunity of complying with its order. 

In view of our opinion as above express- 
ed, we reject the petition for revision with 
costs, and we answer the reference made 
to us by the Divisional Judge of Lahore 
in the terms set forth above. 

Applications rejected. 





(ə. €. 77 P. R. 1909, 125 P. W. R. 1909) 
PUNJAB CHIEF COURT. 
Cryin Revision No. 2518 or 1908. 
April 24, 1909. 
Present :—Mr. Justice Reid, Chief Judge, 
and Mr. Justice Robertson. 
RAM LABHAYA AND OTHERS—PLAINTIFFS—— 
PETITIONERS 
VETSUsB 
BISHAN DAS AND otHers—DeFreNDANTs— 
RESPONDENTS. 
Revision—Revision against ordera passed in appeals 
under 8, 588, Omil Procedure Code—Power of Chief 
Court to interfere with such orders—Cwil Procedure 
Code (Act XIV of 1882), as. 17, 18, 588-—~Place of 
swit— Actually and volunturily resides”, meaning 
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of—Jurisdiction of Court of the District in which defen- 
dant’s home 18 situated—Defendants confined in jal 
tn foreign ters itary. 

In spite of the clauso, in section 688, Civil Pro- 
ceduro Code, 1882, that orders passed in appeals untler 
the scction shall be final, a revision lies to the 
Chief Court from such orders. The power of re- 
vision is intended to remedy. grave mjnstice and 
` the exercise thereof is not to bo refused merely 
becauso an appeal may oventually lic from tho 
decree in the suit. Pandit Rama kant v. Pandit 
Ragdeo, 60 P. R. 1897, F. B., and Asa Ram v. Tara 
Chand, 44 P. R 1899, followod. 

Whero the defendant’s house and lands were 
situate ın the Gujrat District and their families 
. rosıded there but the defendants were confined in 
the Faridkot State, under sentence of imprisonment 
for life: 

Held, that the Gujrat Court had jurisdiction to 
try a suit for compensation against the defendants, 
as tho voluntary residence of the defendants was 
within tho jurisdiction of the Gujiat Court, Prem 
Singh v Jaicand Singh, 85 P. R. 1875; Kashee Nath 
Koon v. Deb Kristo Raminog; Dus, 1g W. R. 240, 
Sophia Orde v Alerauler Shinnsr, 3 A. 91; 7I A 
197 (P. 0.), 7C. L R 285, relied upon. 

In interpreting tho phrase ‘ ‘actually and voluntari- 
ly resides”, the words “ actually ” and “ voluntarily i 


must be taken together; the word “ actually ” means 

“in fact” A person cannot be said to bo“ volun- 
tarily residing ” in a place where he is confined 
in a jail. 


Petition for revision of the order of theDivi- 
sional Judge, Jhelum Division, dated the 10th 
July 1908. 

R. S. Sukh Dial, for the Petitioner. 

Mr. Nanak Ohand, for the Respondent. 


Judgment.—tThe first question for 
consideration is whether revision lies, in 
spite of the clause in section 588 of the late 
Code of Civil Procedure that orders passed in 
appeals under the section shall be final. 

Pandit Rama Kant v. Pandit Ragdeo (1), 
and Asa Ram v. Tara Chund (2), ave authority 
for holding that revision does lie. 

We concur in the dictum at pare 265 of 
the report of the former authority, that the 
power of revision is intended to remedy grave 
Injustice, and that the exercise thereof is 
not to be refused merely because an appeal 
may eventually lie from the decree in the 
guit. 

To refuse the petitioners a remedy by suit 
in a Court which has jurisdiction would, in 
this case, constitute grave injustice, and we 
are, in our opinion, forced to consider 
whether the Gujrat Court has jurisdiction. 

The house of the defendants-respondents 
is admittedly in the Gujrat district, thoy 


(1) 60 P. R. 1897 (F. B.) 
(2) 44 P.R. 1892. 
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own land there and their families reside 
there. 

They are temporarily confined in the | 
Faridkot State, under sentence of imprison- 
ment for life, for murder, but it has not 
been shown that under the rules regulating 
sentences of imprisonment in the Faridkot 
State, imprisonment for life is not, as in this 
province, imprisonment for a definite term 
of years, which may be abbreviated by good 
conduct-marks, and we areunable to hold 
that the respondents reside permanently in 
the Faridkot State. Prem Singh v. Jawand 
Singh (3), is directly in point. Therein it 
was held that confinement in a jail within 
the jurisdiction of one Court did not cause 
the defendant to lose his‘ village residence ” 
within the jurisdiction of another Court. It 
is true that that ruling was under section 8 of 
Act XI of 1865, and that Kashee Nath Kooer 
v. Deb Kristo Ramanooj Duss (4), in which 
it was held that whatever the purpose for 
which a man may go to another jurisdiction 
than that in which his family resides, if 
there is animus revertendi, the family dwelling 
house must be considered to be his dwelling 
place, was under section 5, Act VIH of 1859, 
but the criterion of jurisdiction was under 
each section, the defendants’ “ dwelling” 
within the jurisdiction—-Sophia Orde v. 
Alexander Skinner (5), is also in point. In 
section 18 of the Code of 1882 the word used 
is “ reside’, and the words used in section 
17 ave “actually and voluntarily reside”. 
The defendants are certainly not “ voluntarily 
residing ” in the Faridkot state. 

Counsel for the defendants-respondents 
has contended that the word “ actually ” is 
in his favour, but we are unable to accept 
this contention. The words “ actually ” and 
“ voluntarily ” must be taken together, and 
we understand the word “actually” to 
mean in fact’. We have no hesitation in 
holding that the residence of each defendant 
is in fact within the jurisdiction ot the 
Gujrat Court and that that is the voluntary” 
residence of each defendant. 

The Gujrat Courthas, therefore, jurisdi- 
ction. 

The application is allowed, the order 
returning the plaint for presentation in 
another Court is set aside and the record ig 


(8) 85 P. R. 1875, 


(4) 16 W. B. 240. 
(5) 8A. 91;71.4.107;7 0. L. R, 295, 
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returned to the Court of the District Judge 
for disposal, in accordance with law, of the 
application for setting aside the ew purto 
decree. 

Costs of this and of the lower appellate 
Court will be costs in the cause. 


Revision allowed. 





(s.c. 19 M. L J. 271; 4 M. L. T. 324, 8 Or. L. J 421) 
MADRAS HIGH COURT. 
ORIMINAL Revision (asr No. 290 or 1908. 
September 29, 1908. 

Present :—Mr. Justice Abdur Rahim. 
Inve MANIKAM PILLAI—Accosxp. 

Penal Code (Act XLV of 1860), as. 182, 416, 419, 511 
— False representation to a publie se: vant—Production 


of Certificate referring to another man to get appoint- 
ment—~Offence. 

An ox-Karnam, desirous of being re-instated in his 
post produced 8 certificate of having passed an ex- 
amination alleging that 1t referred to himself, while 
in fact it referred to somo other man having the samo 
name: ; 

Held, thatin tho absence of proof that the re- 
presentation caused or was likely to cnuse damage or 
harm to tho ‘officer concerned either in body, mind, 
reputation or property within the meaning of section 
415, Indian Penal Code, no conviction could be sus- 
tained under sections 419 and 611, Indian Penal Code, 
though the facts might constitute an offence under 
section 182, Indian Penal Code. 

Quesn Eupress v Ganesh Khanteraao and Ganesh 
Doulath, 18 B. 506, referred to. 


Case referred to the High Court by the 
District Magistrate of South Arcot, in Cr. 
R. C. No. 22 of 1908. 

Mr. K. Narayana Rao, Public Prosecutor, 
for the Crown. 4 

Order.—There can be no doubt that 
the facts alleged against the accused do not 
constitute an offence under sections 419 
and $511, Indiwn Penal Code, as it is 
not alleged that his attempt to get 
himself re-instated in the post of the 
Karnam by the production of a certi- 
ficate of having passed ù certain examination 
and representing that the certificate referred 
to him while in fact it referred to another 
man bearing th-same name cansed or was 
likely to cause d ymage or harm to the officer 
to whom the representation was made either 
in body, mind, reputation or property 
within the meaning of section 415, Indian 
Penal Oode. The conviction and sentence 
must be set asida and the fact that 
the accused pleaded guilty to the 
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charge can, of course, make no difference 
I am not sure that the facts proved 
might not amount to an offence under 
section 182, Indian Ponal Code, as held 
in the similar case of Queen Impress 
v. Ganesh Khanderaso and Ganesh Doulath (1) 
But having regard to the term of imprison- 
ment already undergone by the accused, the 
interest of justice do not require that the 
question, whether heconld be properly con- 
victed under any other section of the Penal 
Code, should be considered. The accused 


must, therefore, be immediately set at liberty, 
(1) 13 B. 606. 


(8 o 19M L J. 272; 4M. L T.321;8 Cr. L J. 404) 
MADRAS HIGH COURT. 
CURIMINAL Revistons Nos. 566 to 572 
oF 1906. 
March 12, 1907. 
~- Present :—Mr. Justice Benson and 
Mr. Justice Wallis. 
T.T. AROOMOOGA CHETTY AND orners— 
ACCUSED-—PETITIONERS 
tersus 
PRESIDENT, Corporation or Mapras— 
CoMPLAINANT—RESPONDENT. 

Madras City Municipal Act (Mad. LI of 1904), ss. 8 
(8), 322, 828—Storing tron without license, whether 
an offence under section 323. 

Storing iron is not specified in the schedule to the 
Madras City Municipal Act as a dangerous or offen- 
give trade and so does not come within the definition 
of dangerous or offensive trades in sections 8 (8) and 
322, and, therofore, storing iron without 8 heense 
18 not an offence under section 323 of tho said Act. 


Petition for revision of the conviction 
and sentence of the Presidency Magistrate 
Georgetown, Madras. 
` Mr. P. R. Sundara Atyar, for the Peti- 
tioners. 

Mr. Nugent Grant. Crown Prosecutor, for 
the’ Respondent. 

Order.—tThe offence of which the 
accused have been convicted is storing iron 
in contravention of section 328 of the Madras 
City Municipal Act, without such a license as 
is required to be taken out by section 322. It 
is not shown that under section 322 any license 
is required to be taken out in the present case, 
Storing iron is not specified in the schedule 
as a dangerous or offensive trade and so does 
not come within the definitions of dangerous 
and offensive trades in section 3 (8) and (22) 
and there is no evidence before us that using a, 
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GUTTA VENEATASUBBANNA ©, BAJA VENGOTI GOVINDA KRISHNA. 


place for storing iron is using it for a purpose 
which in the opinion of the President of the 
Madras Corporation may endanger life, health 
or property. 

The convictions were wrong and must be 
set aside and the fines and fees if levied 
must be refunded. 

Oonvictions set aside. 





(8. c. 19 M. L. J. 278.) 
MADRAS HIGH COURT. 
Sxconp Crvin Appa No. 1226 or 1907. 
October 13, 1908. 
Present :—Mr. Justice Munro and 
Mr. Justice Pinhey. 
GUTTA VENKATASUBBANNA— 
DEFEXDANT—APPELLANT 
versus 
RAJA VENGOTI GOVINDA KRISHNA 
YACHANDRULU VARU—Puaintrvr— 
RESPONDENT. 

Landlord and tenant—" Piratlavaru cess”, right to 
levy—Voluntary payment—Pattah—Kaclusion of such 
cess from pattah. 

“ Piratlavaru cess ” is a voluntary contribution and 
cannot be treated asa payment which the temindar 
can legally compel the tenant to make. 

A voluntary payment can be discontinued, although 
it has been ‘made for several years. Where sucha 
cess is inserted in a putteh, it will not be enforced by 
the Court but will be struck out of the puttah, 

Second appeal from the decree of 
the District Court of Kistna, pre- 
sented against the decision of the Deputy 
Collector of Ellore in Summary Suit No. 174 
of 1904. 

Mr. P. N. Moorthi; for the Aprellant. 

Mr. V. 0. Seshachariar and Mr. K. Bhash- 
yam, for the Respondent. 

Judgment. —The first question is whe- 
iher cl. 4 of the pattah Ex. A includes mango 
trees. The clause rans thus:— You have 
no connection whatever with the palmyrads, 
dates, babul and other (Vagatra) trees stand- 
ing on the said lands.” We think it may be 
reasonably doubted whether fruit trees, like 
mango trees, can be properly said to fall 
within this olause. The term “ vagatra” 
should, we think, be understood to indicate 
other trees of the same class as those 
previously specified and those are not general- 
ly looked upon as fruit trees. Support is 
given to the view by Ex. I, a pattah granted 
to the defendant-appellant in Faslz 1301. 
There cl. 4 runs thus:— ‘You have no con- 
nection whatever with the palmyrad, date; 


babul, vagaira trees standing on the said 
lands. You can enjoy only the mango trees 
which you have hitherto planted.” We find, 
therefore, that mango trees are not included 
incl. 4 of the pattah anda clause will be 
inserted in the pattoh to the effect that the 
defendant is entitled to enjoy the mango trees 
planted by him. 

The next question is whether the zemindar 
is entitled to levy the cess called ' ‘Piratlavara.” 
Thisis a cess intended to provide main- 
tenance for the zemindar’s purohit. The 
District Judge has found in favour of the 
zemindar because the defendant admits that 
he and the other ryots have been paying the 
cess fora long time. The cess in question is 
of much the same nature as the fee dealt with 
in Siriparapu Ramanna v. Mallikarjuna 
Prasada Nayudu (1). It was held in that 
case that the duty to pay a fee to a temple 
“ja not an ordinary incident of the relation 
of landlord and tenant nor has it any connec- 
tion with the jerayait tenure on which the 
ryot holds hisland. Prima facie the contri- 
bution is voluntary and unless the fee is 
shown to beacharge on the land it can- 
not be treated as a payment which the 
zemindar can legally compel the tenant to 
make... ..... . moreover he may, at his 
pleasure, discontinue a voluntary payment 
although he may have made it for several 
years and there is nothing in this case to 
show that this fee is a charge on the land.” 
These remarks apply in our opinion to the 
present case and the question is, therefore, 
found in the negative and the cess must be 
struck out of the pattan. i 

This appeal is, therefors, allowed and the 
pattah will be amended as indicated and 
accepted by the defendant. The appellant 
will have his costs in this Oourt. In the 
Courts below the appellant claimed a right in 
all the trees though here he only pressed 
his case as to mango trees. The parties 
will, therefore, bear their own costs in the 
Courts below. 


Appeal allowed. 
C1) 17 M. 48. 


— 
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NAND SINGH V. NATHA SINGH. 


(s. c. 86 P. R. 1909; 134 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Secoxp Cryvm Appran No. 1297 or 1907. 
April 21, 1909. 
Present :—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
NAND SINGH AND orasrs—Derrxpayts— 
APPELLANTS 
versus 
NATHA SINGH AND OTHERS—PLAINTIFFS 


AND DEFRENDANTS— RESPONDENTS. 

Limitatiwn Act (XV af 1877), Sch. IL, arts, 142, L4— 
Absentee—Adcerse postession of co-sharer—Overt art of 
dispossestion—Denial of title. 

The plaintiffs were absenteos, who had been out 
of possession for more than a century. In 1877, 
the plaintiffs brought asuit for a declaration that 
they were co-sharersin the land in snit, the cause 
of action being that in consequence of the hoodwink- 
ing of the patuari by a defendant, he had omitted 
plaintiffs’ names from the lst of proprietors in tho 
nagsha giidavart, The smi was dismissed in default 
without defendants being summoned. In 1906, the 
plaintiffs brought the present sub fer possession: 

Heid, that though ordinarily the possesmon of a 
sharer is the possession of his co-sharersand is not ad- 
verse to them, yet the conduct of defondants,which led 
to the suit of 1877, amounted to an overt act of dis- 
possossion and denial of title and so set limitation run- 
ning against plaintiffs The claim of plaintiffs was, 
therefore, barred by time. Nawab Mohammad Aaman- 
ulla Khan v. Badan Singh, 23 P. R. 1890 (P C.); 17 C. 
187; 16 L A. 148, Ilvhi Bakhsh v. Shams-ud-din, 100 
P.R 1892 , Jodha v. Dhani Ram, 80 P. R 1901; Muram- 
mat Nikal Kuur v. Chanda Singh, 118 P.R. 1893 ;. 
D:tu y Devi Dial, 189 P. R. 1889, referred to. 

Appeal against the decree of the Divi- 
sional Judge, Amritsar Division, dated the 
26th August, 1907. 

Messrs. Oertel and Ganpat Ruz, for the 
Appellants. 


Mr. Obedulla, for the Respondents. 


Judgment.--This is a suit by the 
ubgentee descendants of certain former co- 
sharers in a joint khata in mauza Kala, 
District Amritsar. It is impossible to say 
precisely when absence first occurred, but 
wo may take ns near the truth the state- 
ments in the Settlement Record of 1865, 
that it had lasted 80 years, and in that of 
1891-92 that it had lasted 107 years. Plain- 
tiffa, asserting their relationship to certain 
deceased co-shavers, claimed their own shares 
as heirs. They alleged that, though entered 
as absentees in the papers, they had been 
receiving profits of the land. Qefendanis 
pleaded adverse possession, abandonment 
and res judtcata by reason of a suit by 
plaintiffs in 1877. 

The First Court held the spit barred by 
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time, as not having been brought within 12 
years of 1877. Italso held it not proved 
that plaintiffs had ever received any share of 
the profits, and found further that the case 
was one of abandonment of the clearest kind, 
but it ruled that the dectrine of res judteata 
had no application. 

The learned Divisional Judge was not 
quite clear as to the facts. He has written 
in his judgment that plaintiffs were absent in 
1852 but notin 1865. This is quite wrong. 
They were absent all along until 1877 when 
they brought a suit, and then till 1891-92, 
and even later. He held abandonment not 
made out, because the suit of 1877 shewed 
that “they kept an eye on the entries” ; and 
he found the plea of ves judicata not estab- 
lished. He ruled further, that adverse 
possession was not proved by what happened 
in 1877, because plaintiffs’ names still con- 
tinued to be entered in the jamabanidis, 
though they had been kept out of the 
nagsha girdatwart. 

Defendants have appealed, and the appeal 
must succeed. We agree with the Courts 
below as to res judicata, and indeed the plea 
has been dropped Bat a perusal of the 
authorities, [Nawab Mohamed Amanulla Khan 
v. Badan Singh (1), Mahi Bahsh v. Shams-ud- 
din(2), Jodha v. Dhani Ram (3) and Musanmat 
Nihal Kour v. Chanda Singh (4) | shows that tho 
finding of the lower appellate Courts as to 
ndverse possession and limitation is unsound. 
In 1877 the father of one present plaintiff 
and the other present plaintiff and certam 
other persons sned fora declaration that in 
106 ghumaos (virtually the land in suit) they 
were co-sharers, the cause of action being 
that in consequence of the hoodwinking of 
the patwart by a defendant, he had omitted 
plaintiffs’ names from the sist of proprietors 
in the nagsha girduvart. The suit waa dir- 
missed for default without defendants being 
summoned. In our opinion this transaction 
must be interpreted in a reasonable way. 
Plaintiffs in it asserted that defendants, or 
one of them, had intimated to the paluné 
that they (defendants) alone were owners of 
the land and that plaintiffs had no shares 
in it, and that plaintiffs’ names should be 
kept out of the girdawaris, thus attacking 


plaintiffs’ title and giving ont that they 
(1) 23 P. R. 1880 (P. C ), 17 ©. 137, 16 I A. 14h 
S 109 P. R. 1892 
(8) 30 P. R. 1901. 
a) 118 P. R. 1893. 
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(defendants) intended to hold exclusively 
in future. Defendants were in exclusive 
possession; and we think that, though 
ordinarily the possession of a sharer is 
the possession of his co-sharers and is not 
adverse to them, yet the conduct of defen- 
dants, which led to the suit of 1877. amount- 
ed to an overt act of dispossession and 
denial of title and so set limitation running. 
The ruling Ditu v. Devi Dial (5) quoted 
by plaintiffs’ pleader, seems to us dead 
against them. 

It is not necessary to decide the question 
of abondonment; but we may note that we, 
by no means, coucur in the learned Divi- 
sional Jndge’s way of looking at the question. 
If abandonment took place, it did so long 
before 1877. Plaintiffs and their ancestors 
had, by that time, been absent the best part 
of a century, and, though they lived only 
some 14 miles away, in all that time they 
are not shown to have taken any share in 
the management “of the land or to have 
participated in the profits. The question is 
whether this amounts to abandonment: and 
their reviving antiquated claims in 1877 is 
not even prima facie proof that during all 
that 100 years they or their fathers cherished 
any animus revertendt. 

We accept the appeal, set aside the lower 
appellate Court’s judgment and decree, and 
dismiss plaintiffs’ snit with costs throughout. 
Appeal accepted. 


(5) 189 P. R, 1889. 


~ 





(s. 0. 19 M. L. J. 274.) 

MADRAS HIGH COURT. 
CRIMINAL Revision Cass No448 or 1908. 
October 2, 1908. 

Present :—Mr. Justice Munro and 
Mr. Justice Pinhey. 

In re HUSSAIN BEG—Accuszp. 

Criminal Procedure Code (Act V of 1898), 4. 565 (4 
— Penal Code (Act XLV of 1860), ss 176 cl. (1) and (2 
and 177—-Fatlure to give information 1n reapect of 
offences generally and of particular offences. 

Cases under section 565 (4) of tha Code of Criminal 
Procedure Code are required for the purpose of pre- 
venting the commission qf offences generally and 
should be dealt with under the first part of section 
176, Indian Penal Code 

The “aggravated penalty sonstituted by the second 
clause of section 177, Indian Penal Code, can only be 
inflicted when theinformation required to be given re- 
lates to the commisgion of some partioular offence 
and not of offences generally. 

= try 


pi 


3 


INDIAN OASES. i 
BUBRAMANTA OHETTY V. MAHALINGASWAMI SIVAN. 


~ 


[1909 


Punatu'la v. Queen-Emp ess, 15 C. 388, referred to. 

Case referred for the orders of the High 
Court by the Chief Presidency Magistrate. 

Mr. Nugent Grant, Crown Prosecutor, for 
the Crown. 


Order.—wWe ore of opinion that cases 
under section 565 (4) of the Code of Criminal 
Procedure should be dealt with under the first 
part of section 176 of the Indian Penal Code. 
We are fortified in this opinion by the ruling 
in Panatulla v. Queen-Emmess (1), in which 
ib was held that the aggravated penalty con- 
stituted by the second clause of section 177 of 
Indian Penal Code can only be inflicted when 
the information required to be given relates to 
the commission of some particular offence and 
not of offences generally. The words “for 
the purpose of preventing the commission of 
an offence ” in section 176 of the Indian Penal 
Code should, we think, be construed in the 
same way. The informri‘cn required to be 
given under section 565 (4) of the Criminal 
Procedure Code cannot be said to be required 
for the purpose of preventing the commission 
of any particular offence though it may be 
required for the purpose of preventing the 
commission of offences generally. 


(1) 15 0. 388. 





(s. c. 19 M. L. J. 276.) 


MADRAS HIGH COURT. 
Cry Revision Partition No. 50 or 1908. 
October 29, 1958. 
Present :—Mr. Justice Munro 
and Mr. Justice Pinhey. 
SUBRAMANIA CHETTY—Dnsrenpant No. 4 
— PETITIONER 
VET8US 
MAHALINGASWAMI SIVAN AND OTHERS 
PLAINTIFF AND DerenDants Nos. 1 to 3— 
REsPonDENnTs. 


Madras Revenue RecoveryAét (Mad., Ii of 1864), 9.2 
ol. (3)—'Defaulter’, whetherincludes real owner and 
registered holder—Contract Act (IX of 1872}, 8. 69— 
‘Bound by lato to pay’, to whom applies. 

(Per Manro, J.) 

The word ‘defaulter’ in section 2, cl. (8) of the 
Madras Revenue Recovery Act applies to both the 
real owner as well as registered holder of lands. A 
pat/adar, who holds a mortgage of landa which are 
included in his patta, is entitled to be reimbursed with 
the revenue paid by him for such land from the 
mortgagor. 

Srmuasa Thathachar y. Bama Ayyan, 17 M, “247, 


Vol. itt} 
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followed, Boja BcHappi Reddy v. Vrilushala Redty, 
30 M.85;16 M. L J. 563;1 M.L. T 3828, distin- 
guished. 

Per Pinhey, J. 

The word ‘ defaultor’ applies only to the registered 
holder, and the ‘ roal owner’ cannot bea ‘defaulter’ 
for ho is not bound by law to pay at all and cannot 
be made personally hablo under Act If of 1864. 

Srimivara Thathachar v, Rana Ayyan, 17 M 247 and 
Seshigurt y, Pichu, 11 MM. 452, dissonted from. 

Poja Sellappa Reddy v. Vrid chala Reidy, 30 A, 85; 
16 AL L. J. 5696; 1 3ML L T 323, approved. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Mayavaram at Kumbakonam in S. ©. S. No. 
700 of 1907. 

_ Mr. T. V. Seshagiri Atyar, for the Peti- 
tioner. 

Mr. R. Kuppasawni Aiyar, for the Respond- 
ents, 

Judgment. 

` Munro, J—I think the decree is right. 
Theplaintiff paid the arrears, as mortgagee, 
and not because the pattah still stood 
in his name. The facts that part of the 
land in the patiah was in the possession 
of the appellant and that the appellant paid 
a proportionate amount of the assessment are 
immaterial. The land in the possession of 
the appellant was none-the-less liable to be 
sold forthe arrears due under the pattah. 
Srinivasa Thathacher v. Rama Ayyan (1),is 
authority for holding that the defendants 
including the appellant were defaulters within 
the meaning of section 35 of Act TI of 1864, 
and the plaintiff is eutitled to recover under 
that section. Boja Sellappa Reddy v. Vrida- 
chala Reddy (2), is not opposed to this view. 
The question whether the plaintiff in that case 
could recover under section 35 was considered 
and the reasons given for holding he could 
not, were that it was not shewn that the pay- 
ment was made by the plaintiff to obtain 
the release of the land from attachment and 
that even if it were so, the plaintiff was not 
a tenant, mortgagor or incumbrancer”’ as 
required by the section. 

Pinhey, J—In Fasli 1316 the plaintiff who 
is the registered paitahdar, but no longer the 
real owner of the land in suit, paid in the 
capaciy of mortgagee, the balance of land 
revenue due on the land to velease it from 
attachment. 

He sued defendants Nos. 1 to 4, the real 


owners, forthe amount so paid under section 
(1) 17 M 247. 
(2) 80 M. 35, ; 16 M. L. J. 598 ; 1 M. L. T. 323, 


35 of Act IT of 1864. Defendants Nos. 1 to 3 
were ez parte. The Subordinate Judge gave 
a decree as prayed. On behalf of defendant 
No. 4, if was proved that he had paid 
the remaining one-quarter of the revenue due 
and that he separately enjoyed one-quarter of 
the land. The respective payments were 
made on the undermentioned dates-—Pay- 
ments by the 4th defendant on the 2nd 
February, the llth March and the 19th 
April 1907, and payment by the plaintiffs on 
the 4th May 1907. It was proved that 
before the first of these payments, that is, on 
the 3lst December 1906, the 4th defendant 
had obtained against the pleintiffs a decrec 
for separate registry of his one-quarter share 
of the land. The following facts are also 
admitted :—That defendants Nos. 1 to 4 wore 
members of an undivided family when the 
land was sold by the plaintiff to the Ist 
defendant and also when the Ist defendant 
executed a simple mortgage in respect of it 
back to the plaintiff ; that after the executing 
of this mortgage partition was effected and 
defendant No. 4 got his separate one-quarter 
share; that it has been recently held, that is, 
in March 1908, that the mortgage does not 
bind the 4th defendant. 


Under section 35 of Act IT of 1864 any 
sum paid by a bona fide mortgagee is a 
charge on the land and further constitutes 
a debt from tho defaulter. The question 
is whether the plaintiff can recover any- 
thing from the 4th defendant. Iam clearly 
of opinion that the plaintiff cannot re- 
cover. The plaintiff is himself the ‘ de- 
faulter,’ within the meaning of Act IT of 
1864. 

It was owing to his opposition and not 
through any fault of the 4th defendant 
that transfer of registry was not effected. 
He contested the swt brought by the 4th 
defendant with the view of securing such 
transfer and it was while he was acting 
in contempt of the decreo passed in that 
suit that he made the payment for 
which he now seeks to make the 4th defendant 
liable. 

On the facts set forth it would, in my opin- 
ion, be clearly inequitable to grant the 
plaintiff a decree against the 4th defendant. I 
think it would also be illegal. 

Assuming that the plaintiff be regarded 
as mortgagee an’ not defaulter, ib is ouly 
if the 4th defendant is hel to bea ‘defaulter’ 
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that the plaintiff can recover the money as 
a debt. , 

The authority for the view that the real 
owner is also a ‘defaulter’ within the meaning 
ofthe Revenne Recovery Act is Srintrasa 
Thathachar v. Rama dyyan (1). 

That decision was one by Muthusawmi 
Aiyarand Best, JJ. The question was not 
then discussed but an earlier decision was 
accepted as authority. The earlier decision 
was Seshagirt v. Pichu(3), decided by Kernan 
and Muthusawmi Aiyar, JJ. A reference to 
this earlier decision shows that, though 
the two Judges agreed as to the final deci- 
sion to be arrived at in that case, they 
held in fact diametrically opposite views on 
the question now in issue. Kernan, J., explicitly 
stated that the “ defaulter’ was the tenant 
-to Government and that “4th defendant 
(in that case), the real owner, is sot a 
defaulter.” 

It was Muthusawmi Aiyar, J. alone who 
held that the real owner was also a 
‘ defaulter’ within the meaning of the Act. 

There is, in my opinion, nothing in 
Act 11 of 1864 to justify this view, and a 
different and, I think, more correct pronounce- 
ment was recently made by Subrahmanya 
` Aiyar, J. in Boja Sellappa Reddi v. Vridachala 
Reddi (2). At page 38 the learned Judge 
makes the following observations :— Where 
land is assessed to revenue the owner 
thereof cannot, by virtue of his ownership 
alone, be held as compellable to pay the 
revenue. The right of the Government to 
proceed for the recovery of revenue is 
regulated by the Revenue Recovery Act. 
The property of the land-holder, that is, the 
registered holder, as well as the land on 
which the arrear is due may be seized, and 
sold, and such holder may also be arrested. 
and confined. But as against an owner of 
land who is not the registered holder, the 
same remedies are not available and neither 
his property, other than the land in regard 
to which the arrear accrued, nor his person, 
can be proceeded against. No doubt ifthe 
Jand liable for the revenue is sold in due 
course of legal process the unregistered 
owner's right to the land would be lost. 
But that shews nothing more than that 
it would be to his interest to pay up 


the arrear of revenne. Consequently, such 
(3) LL AL 452. i 


arrears cannot be said to be what the 
owner is bound by law to pay within the 
meaning of section 69 of the Indian Contract 
Act.” 

From this more recent exposition ofthe law 
it is clear that the real owner cannot be a 
‘defaulter’ for he is not bound by law to pay 
at all and he cannot be made personally liable 
under Act IT of 1864. ° 

Now section 5 of Act II of 1864 expressly 
makes the defanlter personally liable to 
Government and several subsequent sections 
declare how the liability may be enforced. 
I can scarcely’ regard that interpretation of 
a statute as satisfactory which postulates, 
the existence ofa second class of ‘defaulters’- 
to whom several of the most important sec- 
tions of the Act cannot be applied. 

On the grounds of policy also it is clear 
that the framers of Act IL of 1864 did not 
intend that the realowner should be consider- 
ed a ‘ defaulter.’ 

The maintenance of correct registers by 
the Collector is essential for the proper 
collection of land revenue with a minimum 
of trouble to all concerned. To ensure this 
result it is necessary that a transfer of 
real ownership should be promptly followed 
by a transfer of patiah. The view that the 
word ‘defaulter’ refers to the registered 
landholder and to him alone is calculated 
to encourage such prompt transfer of re- 
gistry. The view adopted in Seshagiri v. 
Pichu (3), has the opposite effect. If the 
registered owner and the real owner are 
equally defaulters and equally liable a transfer 
of registry becomes almost superfluous and a 
waste of time. 

The present case affords an illustration 
of the evils resulting from the decision in 
Seshagtri v. Pichu (8). If the plaintift is 
regarded as the defaulter and the 4th de- 
fendant as merely one haying an interest 
in the land, the 4th defendant is entitled 
to recover from the plaintiff the whole 
sum he paid to save the land from attach- 
ment. If the plaintiff had known this, he 
would have insisted. on a prompt transfer 
of registry instead of opposing the 4th 
defendant’s application for transfer and fore- 
ing him to file aœ suit to obtain it. In 
my view, the plaintiff is the only defaulter 
and he cannot excuse himself from liability 
on the plea that: he is also a mortgagee. 

Jn my opinion, the decreo of the Sub- 
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ordinate Judge should be modified by ex- 
onerating the 4th defendant, and the 
petition should be allowed with costs 
throughout. 
Under section 575, Civil Procedure Code, 
the revision peittion is dismissed with costs. 
Petition dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Letters Patent Arrear No. 18 or 1909. 
July 26, 1909. 
Present — Mr. Justice Banerji and 
Mr. Justice Tudball. 
BHAGWAN SAHAI—Derenpaxt— 
APPELLANT 
versus 
Lala NARSINGH SAHAI-—PLAINTIPF 
— RESPONDENT. 
Haaements Act (V of 1882), 8. 4—Creation of Eass- 
ment by grant—Transfer of Property Act (IV of 1882), 


9. 54, applicability of, to such eatementse—Grant of 
easement whether to be interiting registered, 

The grant ofa right to discharge and continue 
to discharge ono’s daily household water through 
certain spouts upon the roof of his neighbour’s 
house, clearly creates a right which is an 


easement as defined by section 4of the Hasements 


Act 

It is nob necessary that the creation or imposi- 
tion of an easement should be evidenced by an 
instrument in writing registered. Avwhana v. 
Rayuppa Shanbhaga, 4 M. H.C. R. 98, referred to. 

Section 540f tho Transfer of Property Act con- 
tomplates the existence of a subsisting right of 
ownership in immovable property and provides 
for the transfer of such right It does not apply 
to the creation of a right. Therefore, it has no 
application to the creation of aright of easement 
and the creation of a mght ofeasement by grant 
is not such a transfer of ownorship as is 
contemplated by that section. . Where under that 
soction an easement is transferred it must be so 
transferred along with the dommant heritage. 
There is no other way of transferring it and this 
arises by reason of the nature of the right. It exists 
only for the benefit of the heritage and to supply 
its wants. 

Appeal from the decision of Mr. Justice 
Karamat Husain, dated the 7th January, 
1909, under section 10 of the Letters Patent. 

Mr. Satish Ohander Banerji (with him Mr. 
Mohan Lal Sandal), for the Appellant. 

Mr. Tej Bahadur Sapru, for the Respondert. 

Judgment. 

Tudball, J—The facts of the case out of 
which this appeal has arisen are these :— 

The parties are neighbours, their houses 
adjoining. The defendant-appellant’s house 
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les north of that of the plaintiff-respond- 
ent. Inthe year 1896 the latter building 
was the property of a person from whom the 
plaintiff has subsequently purchased. Both 
houses then were single storied buildings. 
The northern boundary of the southern house 
was the sonth wall of the northern house. 
Between this wall and the actual building of 
the southern house was an open bit of land, 
forming a courtyard of the latter. On this 
bit of land two water-spouts discharged the 
vain water which fell upon the roof of the 
defendant’s house. 

The plaintiff's vendor wished to extend 
his building up to the wall of his neighbour 
and to support the roof of the extension by 
fixing his beams into the defendant’s wall. 
He appears to have approached his neighbour 
and they came to an agreement evidenced by 
the document of 10th March, 1896. Tho 
document was not registered. The defen- 
dant acquiesced in the request in return 
for a consideration which was that the water 
from his spouts shonld continue to discharge 
the rain water on the roof of the extension, 
and if in the future he should build a second 
storey to his house he should also be allowed 
to discharge the extra water, used daily for 
house-hold purpases in that storey, through 
the two spouts, ou tothe roof of the exten- 
sion. 

To this the plaintiff's vendor agreed. The 
material part of the agreement has been 
translated in the judgment of the first 
appellate Court as follows and this my be 
taken to be correct. “Inasmuch as there is 
a masonry wall and from that wall two 
spouts have always discharged into my house 
and as I desire to place the beams of my 
house on the aforesaid wall etc., and I shall 
take and carry away the water of the two 
spouts onthe roofof my house; and when- 
ever the aforesaid owner shall build a second 
storey on his house and shall arrange to 
discharge his daily water, I shall bear the 
burden'of that too and the arrangement for 
the carrying away of that water shall be upon 
me. I shall never object to this etc.” The 
extension of the house was carried out. 

Subsequently the plaintiff made his 
purchase. 

The defendant began to build a second 
storey upon which the plaintiff brought a 
suit to restrain him claiming the party wall 
as his own property. Pending the trial, the 
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defendant completed the' upper storey and 
began to discharge his “ daily water” through 
the two spouts as agreed. He further puta 
third apont on the top of the second storey 
which discharged its rain water on to the 
plaintiff's roof. On this the latter brought 
the present suit to restrain the defendant 
from thas discharging the water through the 
three spouts. 

In the course of the trial the parties came 
to terms in regard to the spout on the roof 
of the second storey and the bone of contention 
remaining was the discharge of the water 
used for daily household purposes through 
the two original spouts. 

In respect to these the Munstf held that 
the deed of 10th March 1896 evidenced the 
grant of a license under section 53, Act V 
of 18&2 (Easements Act) and that, therefore, 
the plaintiff as the transferee of the grantor 
was not as such bound by the license (section 
59, Easements Act). 

In this view he granted to the plaintiff a 
decree in terms of the compromise in respect 
to the one spout: and an injunction res- 
training the defendant from discharging 
anything but rain water, through the iwo 
old spouts. On appeal, the Additional 
District Judge held that there was no grant 
of a license, that prior to the extension of 
the southern house, the courtyard thereof 
was the defendant’s “ abchak” and he had 
a right to discharge thereon all kinds of 
water, except such as was injurious to health, 
and that when the two owners executed the 
agreement, the language thereof amounted 
only to an admission of the defendant’s pre- 
oxisting right and on agreement by the owner 
of the servient tenement to respect it. In 
his opinion no new right had been granted 
as thero was a pre-existing one. 

In this view he admitted the appeal and 
dismissed the suit in toto, overlooking the 
fact that part of the Munsif’s decree was 
based upon compromise. The plaintiff pre- 
ferred a second appeal to this Court. The 
exor of the Additional District Judge was 
admitted by both sides. The learned Judge 
who heard the appeal held (1) that the 
language of the agreement could not be 
regarded as the admission of a pre-existing 
right of easement. 

(2) That it might possibly be construed as 
the grant of se license under section 538, Act 
Y of 1852, in which case the transferee of the 
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grantor was not bound thereby in view of 
the terms of section 59 of the Act. ` 

(3) But that in his opinion the agreement 
of 10th March 1896 was the transfer of an 
easement, an intangible thing within the 
meaning of seotion 54 of the Transfer of 
Property Act (IV of 1882) andin order to 
be operative required registration. 

(4) That the document being unregistered 
was inoperative. 

He, accordingly, restored the decree of the 
Court of first instance. The defendant has 
preferred this appeal under the Letters 
Patent in regard to the part of the decreo 
restraining him from discharging any but 
rain water through the two spouts in ques- 
tion. That part of the decree based on the 
compromise is not attacked. The contentions 
raised on behalf of the appellant are :— 

(1) that the learned Judge of this Court 
was wrong in decreeing the claim 
on & ground which was not raised 
in the Courts below. 

(2) that section 54 of Act IV of 1882 
does not apply to the facts. 

(3) thatthere is nothing in law which 
prevents the creation of an ease- 
ment by means of an unregistered 
document. 

The argument is that the document now 
in question evidences not the transfer of an 
easement but the creation of that right. 
That prior to the passing of Acts IV and V 
of 1882, the law did not require the express 
imposition of an easement to be evidenced 
by writing atall [vide Krishna v. Rayappa 
Slanbhaga (1) :] 

That Act V of 1882 made no dink in the 
law in this respect: 

That section 54 Act IV of 1882 related 
to the transfer of an easement and not to the 
creation thereof. Attention is culled to 
section 6 clause (c) of that Act which shows 
that an easement cannot be transferred apart 
from the dominant heritage and that the Act 
contemplates the transfer of a pre-existing 
easement and not the creation of a new one. 

In my opinion these arguments are well 
founded. 

On behalf of the respondent it is urged: 

(1) That the document of 10th March 
1896 evidences the grant of a license and 
not the creation of an easement. 

(2) that if it creates an easement then it 

(D) 4AL H. OR. 98. 
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is the transfer, by the owner of the servient 
tenement, of one of that bundle of rights 
which go to constitute the full right of 
ownership. It transferred a part of his right 
of ownership as contemplated in section 54, 
Act IV of 1982 and this being an “intangible 
thing” as contemplated in the second clause 
of that section can only be transferred by 
registered instrument. As regards the 
document of 10th March, 1896, I agree with 
the learned Judge of this Court who heard 
the appeal that this is not the case of a 
license. 

By the document, the respondent's vendor 


agreed that when the appellant built his’ 


second storey, he (appellant) should have the 
right to discharge, not only rain water but 
also the water used for daily house-hold 
purposes, through the spouts in question and 
that he would take this additional burden 
upon his, the servient, tenement. What was 
granted was a right which the defendant as 
owner of his house was to possess, as such, 
for the beneficial enjoyment of that house to 
discharge and continue to discharge his daily 
house-hold water through the spouts in ques- 
tion, upon the roof of his neighbour’s house 
which was not his own property. This 
most clearly falls within the definition 
of an easement set forth in section 4 of the 
Act. The right granted was one for the 
benefit of an heritage and can be exercised 
only in the interests of that heritage and to 
supply its wants. It has been imposed on 
a thing, to wit the respondent’s house, and 
not on its owner. All these characteristics 
of an easement are present in the case now 
before us. 

A license is the grant of œ right to do in 
‘or upon the grantor’s immovable property 
something which would, in the absence of 
that right, be unalwful, “such right not 
amounting to an easement’. In the present 
case it does amount to an easement. In 
regard to the second portion of the argument 
put forward by the learned Advocate for the 
respondent, I cannot agree that the plain- 
tiffs vendor, by the deed of 10th March, 
1896, transferred any portion of his right of 
ownership as contemplated in section 5+ of 
Act IV of 1882. i 

Prior to the execution of the deed, he had 
the right to prevent the discharge by, the 
appellant of the soiled water upon his 
tenement, as that would havo been an 
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invasion of his right. He did not transfer 
this right to the defendant. He relinquished 
it and it then ceased to exist pro tempore. 
Ib was not that right which arose in the 
defendant but a totally opposite right. one 
hostile to the right which till then had 
reposed in the plaintiff's vendor. The one 
right came into existence when the other 
came to an end. A fresh burden was 
imposed on the servient tenement, the owner 
of which lost one of his rights; but he did 
not transfer the right so lost, to the owner 
of the dominant tenement. The right lost 
was one which might possibly revive in the 
future. Tt seems clear to me that the creation 
of a right of easement by grant is not such 
a transfer of ownership as is contemplated 
by section 54 of the Act. Where under that 
section an easement is transferred it must be 
so transferred along with the dominant 
heritage. There is no other way of trans- 
ferring it and this arises by reason of the 
nature of the right. It exists only for the 
benefit of the heritage and to supply its 
wants. There is nothing in law which 
necessitates the creation of an easement 
being evidenced by writing. 

Prior to the enactment of Act V of 1882 
this was clearly held to be the law by the 
Madras High Court in the ruling quoted. 
Tf the legislature had thought it necessary 
to alter the law and adopt the rule of English 
Law which was different, it is hard to believe 
that it would not have made the change in 
specific language. I can nowhere find any 
such language in either Act IV or Act V of 
1882. These two Acts were passed together 
receiving the assent of the Governor-General 
on 17th February 1882. Dr. Whitley Stokes 
drew the bill which became the Easements 
Act and was concarned with the passing of 
both Bills. 

In his Anglo-Indian Codes, in the intro- 
duction to Act V of 1882, he says at page 
882: “ The Act (here following a decision of 
the Madras High Court and deviating from 
English Law) does not require the express 
imposition of an easement to be evidenced 
by writing.’ On page 879 he points out 
that the Act was mainly based on English 
law which had in many cases been held to 
regulate the subject in India but a few 
deviations (therein after specified) had been 
made. 

One of the deviations specified by him is 
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that pointed out on page 882. The learned 
Judge of this Court has based his finding on 
certain remarks by Mitchell in his commeu- 
tary on the Act (2nd Ed. page 46) where 
he observes that “by the law of India 
wherever the Transfer of Property Act 
applies, the grant of an easement by way of 
sale must be made by a registered instrument, 
an easement being an intangible thing ; and 
if made by way of gift must also be by a 
registered instramert signed by or on behalf 
of the grantor and witnessed by at least two 
witnesses.’ The author has shown no 
authority for bis exposition of the law; 
and for the reasous I have stated, I cannot 
agree with this. Peacock in his Tagore Law 
Lecture on the subject (Ed of 1904 page 
264) lays down the contrary. “In India” 
he says © there does not appear to be any law 
requiring the express grant of an easement, 
as referring tothe actual creation of the right 
to be in writing.” Unfortunately he does not 
discuss the subject at length. But he agrees 
on the point with Dr. Whitley Stokes and, 
in my opinion, their expositions of the law 
are correct. 

In this view of the law, I would allow the 
appeal, and set aside the decree of this Court 
in so far as it relates to the discharge 
by the appellant of water msed for daily 
honse-hold purposes through the spouts in 
question. 

Banerji, J—I-entirely agree with my learned 
colleague but as we are differing from a 
learned Judge of this Court I wish to state 
briefly the reasons which have induced me to 
come to the conclusion at which we have 
arrived, 

It is clear that the document of the 10th of 
March 1896 does not grant a license but 
imposes an easement. The question is 
whether an easement can be imposed other- 
wise than by an instrument in writing regis- 
tered ? There is no provision in the Indian 
Easements Act (No. V of 1882) which 
requires that the grant of an easement should 
be by a registered written instrument. Before 
the enactment of that Act and of Act No. 
IV of 1882 it was not necessary that the 
imposition of an easement should be evidenced 
by a written instrument, [see Krishna v. 
Ryappa Shanbhaga (1)]. Have those Acts 
introduced any alteration in the law in 
_ this respect? The learned Judge of this 

Court, from whose judgment this appeal 


has been preferred under 
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the Letters 
Patent, seems to. think that section 54 of 
the Transfer of Property Act applies to 
the case of the creation of an easement by 
express grant. Hesays “the agreement of 
10th of March 1896 is a transfer of an 
easement which certainly is an intangible 
thing within the meaning of section 54 of the 
Transfer of Property Act and in order to be 
operative it requires registration.” That 
section contemplates the existence of a sub- 
sisting right of ownership in immovable 
property and provides for the transfer of 
such right. It cannot apply to the creation 
of a right. By the document referred to 
above, no existing right of easement was 
transferred but a new easement was imposed 
on the property of the grantor. Section 54 
has, therefore, no application. Had the 
Legislature intended that on easement could 
only be imposed by an instrument in writing 
registered, we should have expected to find 
a clear provision to that effect in the Ease- 
ments Act specially as in the existing state 
of authorities on the subject, no written 
instrument was requisite in this country. 
In the absence of express legislation to the 
contrary we must hold that the existing 
law was maintained and as observed by Dr. 
Whitley Stokes it is not necessary that the 
imposition of an Easement should be 
evidenced by an instrument in writing 
registered. 

I would, ‘therefere, allow the appeal with 
costs. 

By tHe Court.—The Side of the Court is 
that the appeal is allowed, the decreeof the 
learned Judge of this Court in so far as itre- 
lates to the spouts in question is set aside and 
as regards those spouts the claim is dismissed. 
The appellant will have his costs of this 
appeal. Other costs will be proportionate to 
failure and success. 

Appeal allowed. 
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GOPAL DAS V. HARI SINGH. 
(s.c 88 P. R. 1909; 137 P. W. R 1909.) 


PUNJAB CHIEF COURT. 
Sucoxp Civiu APPHAL No. 388 ov 1909. 
March 30, 1909. 

Present :—My. Justice Rattigan. 
GOPAL DAS—Puarstirr—A PPELLANT 
versus 
HARI SINGH AND orgers—-DureanpaNts— 
RESPONDENTS. 


Punjab Alienation of Lard Act (XIE of 1900), +. 9 
(2) and (83)—Mouitgage byway of coxditivral sile— 
Conrersion into another kind of mortgage—C-vtl Court 
has no power to convert—Reference to Deputy Com- 
missioner cannot be made when mortyags has ceased 
to subrist— Power under 8,9 (2) can only be exercised 
during the “Ourrency ” of mortgage—Power of Deputy 
Commissioner to dsclina to take action—Kffect of non- 
interferenec—Civil Court should not make reference 
when Deputy Commisowner hus previously declined to 
take action, 

A Civil Court is not competent to interfere sun 
motu, with a mortgage by way of conditional sale, 
executed before the Punjab Alienation of Land Act 
came into force, in such a manner as to usurp the 
powors given by the Legislature to the Revenuc 
authorities, and to convert sucha mortgage (against 
the wishes of the mortgagee) into a mortgage of the 
kind prescribed by section 6 (1) (a) of the Punjab 
Alienation of Land Act. 7 

Whore the proceedings, under Regulation XVII of 
1806, for the foreclosure of right to redeom, have 
beon duly taken, ond the plaintiff’s right has, by 
the expiry of the year of grace, matured into owner- 
ship and then plaintiff brings suit for possession 
as owner, the Civil Court should not meke a re- 
feronce to the Collector under section 9 (8) of the 
Alionation of Land Act,as there ig no longer any 
subsisting mortgage. Tho reference under section 9 (3) 
can only be made and the power under section 9 (2) 
can only be exercised when the mortgago is current 
or subsisting. 

The Deputy Commissioner, though empowered to 
interfere under section 9 (2) is not obliged to do so 
and it is competent for him to decline to take action 
undor that sub-section and to relegate the parties 
to their original position under the mortgage- 
deed. 

If he declines to take action, ho impliedly sanc- 
tions the retention in the mortgago of tle condi- 
tional sale clauso. Dichha Lal v. Gumam, 98 P. R. 
1907, followed. 

Tho Civil Courts are not bound to refer a mortgage 
by way of conditional sale to the Deputy Commissioner 
in œ case in which 16 is proved that he had 
already had it before him and had declined to 
take action in respect of it. The roference by 
the Civil Courts is to be “with aw view to tho 
exorcise of the powor conferred by the sub-section 
applying thereto.” 


Further appeal from the decree of the 
Divisional Judge, Delhi Division, dated the 
6th April, 1908. 

Mr. Shadi Lal, for the Appellant. 

Mr. Morrison, for the Respondents. 
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Judgment.—tThe facts of this case 
which are undisputed, are as follows :-— 

On the 8th April 1896 one Mehr Singh 
mortgaged the land in suit to Gopal, plaintiff, 
for Rs. 500, the conditions of the mortgage 
being that the mortgagor would pay interest at 
Re. 1-6-0 per cent. per mensem, by annual 
payments, in default compound interest 
to be chargeable, and that the mortgage 


was to be redeemed within six years, 
otherwise the land to be considered as 
sold. 


Nothing having been paidto the mort- 
gagee, the latter, on the 3lst August 1903. 
applied to the Collector and prayed that 
in lien of the said mortgage by way of 
conditional sale, a mortgage: of the kind 
recognised by section6 (1) (a) of the 
Punjab Alienation of Land Act, 1900, might 
be granted to him for a period of 20 years. 
The Collector, thereupon, summoned tho 
mortgagor to appear before him and carefully 
explained the position of affairs to him. 
The mortgagor, however, declined to grant 
a new mortgage, whereupon the Collector, 
obviously acting in accordance with the 
instructions contained in the Financial Com- 
missioner’s Circular No. 3,482, dated 6th 
June 1908, recorded the facts tliat the 
mortgagor refused to give ‘a new mort- 
gage to the mortgagee and left matters in 
status quo. 

In June 1904 the mortgagee applied to 
the District Judge for issue of a notice of 
foreclosure, and the District Judge after 
referring to the proceedings before tho 
Collector above summarised, decided that 
a further reference under section 9 (3) 
of the Punjab Alienation of Land Act was 
unnecessary and directed that the notice 
of foreclosure should issue as prayed for. 
The notice, accordingly, issued and was duly 
served upon the mortgagor on the 23rd of 
June 1904. The mortgagor took no objection 
whatsoever to this notice, nor did he attempt 
to redeem the land. 

The year of graco expired on the 23rd 
„June 1905, and on the 28th July 1906, the 
mortgagee (who was out of possession) in- 
stituted the present suit in which he claims 
possession as vendee, the year of grace pre- 
scribed by the Regulation XVII of 1806 hav- 
ing elapsed. 

“ The first Court found that the plaintiff 
had duly complied with all the provisions 
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of the said Regulation, and that defendants’ 
pleas as to the execution of the decd 
of mortgage and want of consideration were 
false. But it held that “plaintiff was not 
entitled to take possession as full owner 
because reference to the Collector under 
section 9 (3) of the Alienation of Land Act 
had not been made.” ` It thereupon pro- 
ceeded to hold that plaintiff was at most 
entitled either to have the condition of 
conditional sale struck out, or to get pos- 
session ns mortgagee under section 6 (1) (a) 
of theAct for 20 years. He, therefore, gave 
-plaintiff a decree for possessionof the land as 
mortgageo for 20 years. 

This was a truly remarkable decision. 
Whatever powers may be given tc mn 
Deputy Commissioner under section 9 (2) 
of the Act, I know of no provision of law 
which enables a Civil Court to interfere, 
sno motu, with mortgages of the kind now 
in question in such a manner as to usurp 
powers given by the Legislature to the 
Revenue authorities, and to convert a mort- 
gage by way of conditional sale (against 
the wishes of the mortgagee) into a mort- 
gage of ihe kind prescribed by secticn 6 (1) 
(a) of the Act. But curiously enough this 
extraordinary decision was upheld by the 
Divisional Judge. Obviously, if Courts 
below were of opinion that the foreclosure 
proceedings were ivalid by reasons of the 
omission on the part of the District Judge 
to refer the case to the Collector, when 
application was made to that officer in June 
1904 for the issue of a notice of fore- 
closure, their proper procedure would have 
been to refer the matter then pending be- 
fore them to the Collector for action under 
section 9 (2) of the Act. I cannot see how 
it was in any event open to them to 
exercise the functions of the Collector 
under that section and to alter the 
nature of the mortgage asthey baye done in 
this case. 

But I need not labour this point, as in my 
opinion, the view taken by the Courts below 
is entirely erroneous. 

Plaintiff is now suing as a vendee for 
possession, and the sole point before the 
Courts ‘ig whether the foreclosure proceed- 
ings were or were not inorder. It seems 
to me quite immaterial whether or not 
the District Judge when he issued the 
notice of foreclosure acted in contravention 
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of the provisions of section9 (8) of the 
Punjab Alienation of Land Act. Assuming 
that he did so, the fact remains that so 
far as the Regulation of 1806 is concerned 
(and this Regulation stands unrepealed), the 
notice wns perfectly good, and it is ‘found by 
both Courts that there is no flaw in the fore- 
closure proceedings. 

In these circumstances what power have 
the Courts in the present suit, when 
plaintiff’s right.has, by the expiry of the 
year of grace, matured into ownership, and 
there is no longer any mortgage sub- 
sisting, to take exception to his title on 
the ground that the District Judge should 
have made a reference to the Collector be- 
fore issuing the notice of foreclosure ? The 
action they have, in fact, taken is clearly 
ultra tires, but that objection apart, what 
right would they have in æ case of this 
kind to take action under section 9 (3) of 
the Act? The -suit is not based on a 
mortgage ; it is based on a title uliunde; 
and as the mortgage no longer exists, any 
reference to the Collector in the present 
infructnous as 
there is no mortgage “ current” within 
the meaning of section 9 (2). It was ob- 
viously for this reason that the Courts 
below refrained from making this futile 


-reference, and arrogated to themselves the 


powers conferred by the Legislature only 
on the Revenue authorities, but if the Col- 
lector himself has now no power to interfere 
with the rights of the quandom mortgagee, 
the Civil Courts a fortiori have still less right 
to do so. 

On this ground alone, the orders ap- 
pealed from should be set aside. But 
there are other objections to those orders. 
In my opinion, the District Judge was 
perfectly justified in June 1904 in deciding 
not to refer the matter of this mortgage 
to the Collector. He did not overlook the 
provisions of clause(3) of section 9 of the Act. 
On the contrary he very carefully perused 
the file of the Collector’s proceedings, 
and it was only after he found that the 
Collector had had this mortgage brought 
to his notice and had been obliged, owing 
to the position taken up by the mortgagor, 
to refrain from taking’ action under clause 
(2) of the said section, that he decided 
that further reference to the Collector was 
uncalled for. It has been held by a Division 
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Bench of this Court in Civil Revision 
No. 1426 of 1905, that “ the Deputy Com- 
missioner though empowered to interfere 
under the second sub-section of section 9 is 
clearly not obliged to do so”, and that it is 
competent for him, if he so thinks fit, to 
decline to take action under that sub-section 
and to relegate the parties to their original 
position under the mortgnge-deed. And the 
opinion was expressed that if in any case 
of this kind the Deputy Commissioner 
decline to take action under the said sub- 
section, he impliedly sanctions the retention 
in the mortgage of the conditional sale clanse. 
This opinion was approved by another Divi- 
sion Bench in the case reported as Bichha Lal 
y. Gumani (1). 

Now itis clear that n mortgage by way 
of conditional sale effected before the passing 
of the Act can under section 9 (2) come 
under the consideration of the Deputy Com- 
missioner in three ways. He may himself 
discover its existence, or one of the parties 
(or both of them) may bring it to his 
notice ; or lastly, it may be referred to him 
by the Civil Court under sub-section (3) 
of section 9. Obviously, the intention of 
the Legislature was that in any event, 
such a mortgage should be brought to the 
notice of the Deputy Commissioner. But 
I cannot believe that it was intended that 
the Civil. Courts should be bound to refer 
the mortgage to that officer in a case in 
which it is proved that he had already had 
it before him and had declined to take 
action in respect of it. Sub-section (3) 
of azection 9 expressly states that the refer- 
euce by the Civil Courts is to be “ with a 
view to the exercise of the power conferred 
by the sub-section applying thereto” If 
he has already declined to take any action 
under that sub-section and has thereby given 


his sanction to the retention of the conditional” 


sale clause, what possible object can there be 
in insisting on the Court's obligation to make 
a further and wholly fortuitous reference 
to him P 

The difficulties heretoforo experienced in 
cases of this kind have been met by the ad- 
dition of clause (4) to section 9 of the Act,* 
but this now clanse has no application to 
the present case, and I need not further 
refer to it. 

(1) 93 PR. (1907.) 
: * gee Panjab Act I of 1907, =. 8, 
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For the reasons given J accept this 
appeal, and, settingaside the decree cf the 
lower Courts, I grant plaintiff the decreo 
prayed for with costs throughout. 

Appeal uccepled, 





(s c. 89 P. R. 1909) 


PUNJAB CHIEF COURT. 
Civi Rererenct No. 73 or 1908. 
April 26, 1909 
Present :—Mr. Justice Johnstone 
and Mr. Justice Rattigan. 
PURAN CHAND—PLAINTIFF 
versus 


CHUHAR AND ANOTHER— DEFENDANTS. 

Oaths «Act (X ef 1873), 95. B, Band l10—0ath, 
administration of—Local Commissioner not competent to 
admunater oath—“ Cowt? metang of—Local Coms 
missioner not a Court. 

A person, who has been appointed a Local Come 
missioner for the purpose of recording evidence in a 
case, is not competent to administer an oath to ono of 
the parties in the circumstances referred to in gec- 
tions 8, 9 and 10 of the Oaths Act. 

A Local Commissioner is not a Court within tho 
menning of the Oaths Act. 


Case referred by the District Judge, 
Hoshiarpur, on 21st November, 1908. 

Order.—tThis is a reference under 
section 617 of the Civil Procedure Code, of 
1882, and the question upon which we are 
asked to give our opinion is whether it is 
competent to a person who has been ap- 
pointed a Local Commissioner for the pur- 
pose of recording evidence ina case to ad- 
minister an oath to one of the parties in 
the circumstances referred to in sections 
8,9 and 10 of the Indian Oaths Act, 1875, 
In our opinion the answer to this 
question mnst clearly be inthe negative. In 
section 4 the Act provides that certain Couris 
and persons are authorised to administer 
oaths and affirmations, but in sections 8—12, 
which deal with a very special subject, re- 
ference is made only to “the Court,” and we 
think that the power to administer oaths 
of this very special kind was intended to 
be strictly confined to Courts as distinguished 
from “ persons having by law or consent of 
parties authority to receive evidence” (section 
4 (a) of the Act), , 

A Local Commissioner may be “Court” with- 
in the definition of that term in the Indian 
Evidence Act, 1872, but inasmuch as the 
Oaths Act draws a distinction between 
“ Conrts’” and “persons, authorised to take 
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evidence ” and as sections 8—l2 of the 
latter Act refer specifically to Courts as 
distinguished from such other persons, we 
are of opinion that the expression “ Court,” 
as used in those sections, means a Court 
as established by lawand does not include per- 
sons who are not “° Court ” butare authorised 
to take evidence. 

With this expression of our opinion, we 
direct, that the file be returned tothe District 
Judge for disposal of the appeal in accordance 
therewith and with law. 


(s. c.8 P. W. R. 1909 Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL Appgat No, 569 of 1908. 
2 November 25, 1908. 

Present -—Mr. Justice Robertson 
and Mr. Justice Rattigan. 
MUZAMMAL AND ANOTHER— OONVICTS 
— APPELLANTS 
versus 


EMPEROR—Prosecuror—REsPONDENT. 


Penal Code(Act XLV of 1860), 88. 201, 302—Etidence 
Act (I of 1872), ». 29—Murder—A person murdered by 
two—Efect of doubt asto which of the two comnuited 
murder— Inadmissibility of evidence of discovery made 
b tco persons fogrther—Duty of prosecution to call 
all apitnesses—Practice—Impropriety of introducing 
pharate opinion of a person in gxdgment—Conc-aliag 
body of murdered perron. 

Where it is shown that one of two persons must 
have murdered a deceased person but it is not clear, 
which, both must be acquitted. i 

Torap Ah v. Queen-Emprers, 22 O 638, followed. 

Where two persons together aro taken to point 
out murdored bodies or stolen property, etc, tho 
ovidonce of joint discovery nndor section 29 of Aot 
Iof 1872 becomes altogether inadmissible against 
bpth unless itis conclasively ostablished which of the 
two made the discovery. 

Concealing or otherwise disposing of the body of a 
murdered porgon amounts tocausing disappearance of 
evidenco and is punishable under section 201 of the 
Indian Penal Code. 

It isclearly the duty of the prosecution to put 
in the box all persons having special knowlodge of re- 
levent facts 

It 18 quite improper and illegal fora Judge to in- 
troduce into his judgment any person’s opinion pri- 


" yately given to him and he commits n very grave 


judicial impropriety if bis judgmont has in any way 
been influenced by tho said opinion either as to convic- 
tion or sentence 


Appeal from the order of T. J. Kennedy, 
Esquire, Sessions Judge, Rawalpindi Division, 
dated the 7th September, 1908, convicting the 
appellants. 

Mr. Ishear Das, for the Appellants, 
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The Government Advocate, for the Respondent“ 

Judgment. —tThis case is before us on 
appeal and also under section 374, Criminal 
Procedure Code, for the confirmation of the 
death sentence. : 

Haji son of Muzammal, and Muzammal, 
his father, Awans of the Kamra village in the 
Tahsil Attock, have been convicted of the 
murder of one Sarfaraz; and .Rasul Shah 
Sayad, has been convicted under section 201, 
Indian Penal Code, of assisting in making 
away with the evidence of the crime, that 
is, the corpse of the murdered man. The 
evidence shows that Haji and Rasul Shah 
and four others had been engaged by Sarfaraz 
to work on a canal concrete foundation in 
the Peshawar District, but after working for 
two days only, they went off on the 13th 
July taking with them, according to Diwan 
Shah, an advance of workmen’s wages amount- 
ing to Rs. 39. Diwan Shah, who was the con- 
tractor under whom they were employed, 
sent Sarfaraz, his relative, to get back the 
workmen or the money advanced and to try 
and get other workmen also, Diwan Shah 
did not mention the fact in his first report 
to the police, at least it is not so recorded, 
but he subsequently said that Sarfaraz also 
had Rs. 60, on him in cash for advances if 
necessary. 

Briefly, Sarfaraz did not re-appear, and Diwan 
Shah set ont in search of him after making 
a report to the police at Attock on the 28th 
July. Diwan Shah and the police went 
straight to Kamra the menof which village 
were suspected by Diwan Shah, that is, Haji 
and others. 

The houses were searched of the accused 
and others, and in the accused’s house 
nothing suspicious was found except some 
blood-stains, the importance of which does 
not appear to he great, seeing that the 
medical evidence is that death was cansed 
by strangulation, and such blood as there was 
on the deceased’s clothes and elsewhere might 
easily have resulted from a moderate blow 
on the nose. ‘This we may presume was the 
reason why the Civil Surgeon thought it 
unnecessary to send all the blood-stained arti- 
cles to the Chemical Examiner. A small 
knife, alleged to have belonged to the deceased 
was found inthe house jointly occupied by 
Haji and Muzammal under some reeds, but 
as Sarfaraz had, undoubtedly, paid one visit 
to this house, from which he returned uns- 
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harmed, and might have dropped it there, 
this piece of evidence, though not value- 
less, is not as conclusive as it might other- 
wise have been. 


The evidence is that on the next day the. 


corpse was pointed out by Haji and Muzam- 
mal. The accused were then clearly so far 
in -police custody that any confession made 
by them would have to be excluded, and we 
note that hone is entered in the record. 
The discovery of the body by the two accused 
Haji ‘and Muzammal is proved by the evidence 
of Diwan Shah, prosecutien witness No 2, 
Ahmad, prosecution witness No. 4, Sikandar 
Khan, prosecution witness No. 6, Inam Khor 
and Lambarday, Sharief Khan Lambardar, pro- 
secution witness No. 7, and Dawarka Nath, 
prosecution witness No. 8, the Sab-Ins pector 
of Police. Not one of these is a Lambardar of 
the Kamra village, und a great point was 
made of this by the learned pleader for the 
defence, and also of the fact that though 
the names of other witnesses appear on 
the certificate sent by the police in accord- 
ance with section 174, Criminal Procedure 
Code only, these witnesses were called. 

We think it to be regretted that other 
witnesses were. not called, it baing clearly the 
duty of the prosecution to put into the bor 
all persons having special knowledge of re- 
levant facts, but we think it is proved that 
Haji and Muzammal were both present when 
the body was discovered. 

This Court, and all the other High Courts 
have pointed ont time after time the fatuity 
uf taking two persons together to point ot 
murdered bodies, stolen property and so on. 
How is if possible in most cases to say 
_ that one did not simply follow the lead of 
the other ? 

This has been so frequently pointed oat 
that we will not labour the point further. 
Had there been nothing but this evidence 
regarding the joint “discovery,” it would 
not have been possible to decide which of 
the two had made the discovery and the 
whole case as against these two would, have 
broken down. 

As regards the father, Muzammal, there 
ig no corroborating evidence of any value, as 
to his knowledge of the whereabouts of the 
body, for we do not consider the evi- 
dence of Ahmad of mach value. But as rce- 
gards Haji, we considered the evidence 
of Bahadur very pertinent indeed. We be- 
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lieve that this was a truthful witness, and 
his evidence coupled with the discovery of 
the body where it was found, proves that 
Haji knew where the body was and tried to 
conceal it. 

As regards Muzammal, therefore, wo think 
that the case has not boen satisfactorily esr- 
tablished. Suspicion there certainly is that 
he may have been concerned in the murder, 
or in the concealment of evidence of it, but 
there is no reliable evidence, practcially no 
evidence at all, of either. 

As regards Haji the case is quite differ- 
ent. He was engaged by Sarfaraz, he re- 
ceived money from Sarfaraz. Sarfaraz cer- 
tainly sought him out as well as others for ihe 
recovery of money advanced. 

There is evidence that Sarfaraz was seen 
not long before the murder in the village 
of Kamra talking to accused, and the mere 
fact that the body was discovered, where 
it was, renders this evidence more reliable, 
Haji was certainly seen at work in the field, 
his field, where the body was buried two 
days before its discovery, see evidence of 
Bahadur, prosecution witness No. 5, and 
Ahmad prosecution witness No. 4, and was 
present at the discovery and may be presnme:| 
from the corroborative evidenco to have 
pointed it out. 

We have now to consider what there is 
against Haji and we speedily discover that 
there is the following against him. He was 
seen with the deceased at the house jointly 
held by his father and himself shortly before 
the murder. The dead body of the deccased 
was found in his field, and he pointed ont 
the place where it was concealed. He had 
with others received an advance of Rs. 39, 
from Diwan Shah and Sarfarnz, deceased 
had gone to demand its return or his rebu 
to work. Sarfaraz is said to have had 
Rs. 60, cash on him. That is  practical- 
ly all. 

Now it is quite clear to us that it is 
impossible to uphold a conviction for murder 
against Haji on this evidence. His father 
may have murdered Sarfaraz, and his ussis- 
tance in concealing the body may have been 
only filial obedience, or others may 
have murdered Sarfaraz. It is clear 
that Haji was not the only one who had 
taken money from Diwan Shab of the 
village of Kamra, and we know nothing of 
what occurred when Sarfaraz came to demand 
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restitution or return from these turbulent 
Awans. It has been laid down clearly in 
many judgments [see inter alia Torap Ali v. 
Queen-Empress (1) ], that even when it is clear 
that one of two persons must have murdered 
n deceased person, but it is not clear which 
—hboth must be acquitted. In other words 
one cannot hang a man because it is an even 
chance that he committed a murder. Here 
we cannot even say with certainty, whatever 
our suspicions, that, either Haji or Muzammal 


murdered Sarfaraz, and we have no option. 


but to acquit them both of murdere. But 


we think it quite clear that Haji was guilty | 
of an offence under section 201, in that he ~ 


was ‘concerned in the concealment of- the 


pody of o murdered man, for tho Civil- 


Surgeon’s evidence proves that Sarfaraz was 
murdered by strangulation and we according- 
ly convict Haji under section 201, Indian 
Penal Code, and sentence him to seven years’ 
rigorous imprisonment. 

The sentence of death passed on Muzammal 
is not confirmed and he is acquitted. 

The sentence of death passed on Haji is 
not .confirmed and he is acquitted of murder 
under section 302, and the sentence is set 
aside, but he is convicted under section 201, 
Indian Penal Code, and sentenced to seven 
years’ rigorous imprisonment. 

Only one point more requires notice. The 
learned Sessions Judge remarks that he is 
credibly informed: by his friend Sardar Jahan 
Khan that the present appalling state of the 
Attock District as regards violent crime 15 
largely due to the immunity enjoyed by of- 
fenders who, though guilty have been ac- 
quitted by the Courts, and when punished 
have not been punished with sufficient severi- 
ty. We have no doubt that Sardar Jahan 
Khan is a most estimable gentleman, but 


though we have searched the record carefully , 
we cannot find that he was examined asa 


witness, or- that he was one of the assessors 
and this being so we arc at a loss to under- 
stand how his opinions upon the decisions 
of the local tribunals can be relevant to the 
issue of the guilt or innocence of the persons 
accused -before the learned Sessions Judge, and 
we can ouly look upon the introduction of 
this gentleman’s opinions into the judgment 
of the learned Sessions Judge as not only 
most peculiar, but we feel bound to say dis- 


tinctly incorrect. If we believed that the 
(+) 22 0. 688. 


action of the TRT Sessions Judge had 
been in any way influenced by the statement 
of Sardar Jahan Khan either as to convic- - 
tion or sentence, we should have- been 
compelled to go further and to. say thata 
very gave Judicial impropriety had been com- 
mitted. 
A ppeal accepted, Conviction ates d. 
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MADRAS HIGH GOURT. 
(FULL-BENCH,) 
LETTERS PATENT APPRAL No. 96 or 1908. 
August 18, 1909. 
Present -—Mr. Justice Wallis, Mr. Justice 
Milley and Mr. Justice Sankaran Nair. `” 
SUBRAMANTA - CHETTY— ÅPPRLLANT 
VETEUS 
MAHALINGASWAMI SIVAN anv 
OTHERS— RESPONDENTS. 

Revne Rrowery Act (Mad. IT of 1864), 8. 85—De- 
fuulter’, meaning oj— Whether includes the real owner 
—Contiact Act (IX of 1872), s, 69—Rortgagee of m- 
tercats of some shares, whethe: eutitledto re-tinbursement . 
from the co-sharer uho haa not joined, for Payment of 
1etenus. 

As under Regulation XXVI of 1802, sokan 3, un- 
registered transfers are invalid against Governmont, 
the word ‘ defaulter’ ın soction 85 of the Madras Re- 
venue Recovery Act only applies to the registered 
pattadur and not to tho real owner. i 

Mangamma v, Timmaparya,3 M. H. C. R. 184, re- 
ferred to. 

A mortgagec of the interost ‘of some of the co- 
sharers, paying Government revenne, cannot claim 
re-mbursement from the co-sharer who has not 
joined in the mortgage 


Appeal under section 15 of the Letters 
Patent from the judgment of the Hon. Mr. 
Justice Munro, dated the 29th October 1908;* 
differing from the Hon. Mr. Justice Pinhey 
and dismissing O.R.P. No. 50 of 1908, pre- 
sented against the decree of the Subordinate 
Judge's Court of Mayaneram at Kumbaconam 
in S. C. S. No. 700 of 1907. 

Mr. T. F. Muthukrisina Adyar, for 
Appellant. 

Mr. 2. Kuppuswamy Atyar, for the Re- 
spondents. 

Judgment.—wWe agree with Mr. 
Justice Pinhey that the 4th defendant in 
this case is not a defaulter within the 
meaning of the Revenue Recovery Act, 
1864. The word is not defined in that Act, 
bat reading it along with Regulation XXVI 
of 1802, we think thatthe term ‘defaulter’ 


applies only to the registered pattadar, 
. “Beo page 612, Supra, 


the 
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-Regulation XX VI of 1802, section'8 provides: 
“Transfers of land made by ‘individual 
~persons, without being so registered in the 
registers of the Collectors, shall not be valid 
in the Courts of Adalat ; and such transfers 
of land being unregistered, shall not 
exempt the persons in whose names the 
entire estates are registered from paying the 
revenue due to Government from such lands”. 
The effect of this section is that unregistered 
transfers are invalid against Government, 
Althsugh valid as between private parties, 
Mangamma v. Limmapatya (1), and so the re- 
gistered pattadar remains the land-holder with- 
in the meaning of the Revenue Recovery Act 
and the person liable to pay the revenue 
under section 3, and becomes a defaulter 
within the meaning of the Act if he does 
not so pay. The suit, therefore, fails in so 
far as itis based on section 35 of the Act. 
The respondent then seeks to support the 
‘judgment on the ground that the case is 
covered by section 69, Indian Contract Act. 
He contends that although he may not be 
the mortgagee of the share the appellant 
obtained on partition, he is the mortgagee of 
the shares of the other defendants. In that 
.case the appellant is not bound by law to 
pay the revenue which the plaintiff has 
paid, and this contention fails, 


The appeal is allowed and the order of 
“this Court and the decree of the Subordinate 
‘Judge’s Court are reversed sofar as the 4th 
‘defendant-appellant is concerned; and the 
suit is dismissed as against him with costs 
‘throughont. 


Appeal allowed. 
(1) 8M. H. C. R. 134. 





(8. 0.90. L. J. 55.) f > 
_ CALCUTTA HIGH COURT. .. . 
CURIMINAL Rererence No. 14 or 1908 AND. 
APPRAL Nu: 514 or 1908. 
July 13, 1908. 
Present :—Mr. Justice Bell and Mr. Justice 
‘ Ryves. 
KHUDIRAM BOSE 

Meg ete ' wergus 
re EMPEROR. E 
Orimixal Procedure t ode (Act V of 1898), ss. 164, 
_ 280, 342, 364, 867, 538—Confeasion recorded toith- 
“rout informing accused that the -ecording officer was a 
- Magi trate—Statement of accused recorded in narra- 
“tite form and not in tha form of qu’stions aud 
‘ anewers—Con“easion rec rded in Enjlish and notin the 
‘languase of the accus-d—Police Officor employed as 
scribe. iq record -confeasion—Signature of accused 
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to his confession, . obfect of—Magistrate not 
satisf ving . himself before but after recording confession 
thut it was madevoluntartly—Accused witha’ awing some 
confessional statements as untrue, effectoj — Examination 
of accused by Sessions Judge not imperatut e— Objection- 
able qustions by commit'ing Maugistrate— Answers to 
suh questions to be excluded—Plea of guilty not ac- 
cepted by Seasions Judge—Accuved to be directed to 
enter a plea of nut guilty—Sessions Judge embodying 
his summing up to the assessors 1h his Judgment-— 
Judgment nut rendered  tllegal—Procedure—Preju- 
dice—Irregularity—Admissibility of confession. 

It is neither convenient nor commendable for a 
Sessions Judge to embody his summing-up to the 
assessors in his judgment. But his doing so docs 
not make his judgment illegal or vitiate it so as to 
render it invalid, 

A confession recorded, under section 164, Ori- 
minal Procedure Code, by a Magistrate, who does 
not inform the accused that he isa Magistrate, is 
not inadmissible in evidence when the circumstances 
show that tho acoused was fully aware, and un- 
derstood that the officer who took his statement was 
a Magistrate. 

Where the’ statement of an accused person, in- 
stead of being recorded in tho form of questions 
and answers, is written ina narrative form, whereby 
the accused is not prejudiced or injured in any 
‘way in his defence on the merits, the omission 
to record the questions, specially when they were 
of a purely formal charactor, is an irregularity 
which is fully covered by the provisions of section 633, 
‘Criminal Procedure Code, and the confossion 
thus recorded is not inadmissible in ovidence. 

Kek Mahto , v. The Empress, 14 O0. 
followed. 


Quesr-Enpress v. Bhairab Chunder Cnakurbutty, 
20. W. N. 702, King ¿Emperor v. Rajam Kanto Aoer, 
8 C. W. N. 22, distinguished. 

A confession recorded in English and notin tho 


539, 


language of the acoused is rightly recorded in 


accordance with the provisions of section 864, Cri- 
minal Proceduro Code, if the Magistrate could not 
record it in that language and had no clerk who could 
do so. 


Queen-Empreas v. Ntlmadhud Miter, 15 ©. 5955 
Jai Narayan Rai v. Queen Empress, 17 C. 862; Lal 
Chand v. Queen-Empress, 18 O. 549 ; Qxeen-Empress v, 
Razat Mea, 22 © 817, referred to. 

A confession recorded under section 164, Criminal 
Procedure Code, by a police officer, oven when employ- 
ed as ascribe by a Magistrate, is inadmissible in 


-evidence. 


The siguaturo of the acousod to his confcsaion 
is taken as a voucher of the authenticity of tho 
statement and not asan admission of its correctness. 
Therefore, where the signature is not taken at tho 
time the confession is made but is taken the next 
day, and the Magistrate swears to the authenticity 
of the confessional statement, thero1s no such irregu- 
larity or illegality as would affect tho admissibility 
of tho statement in ovidenco. ` 

Whero a Magistrato docs not satisfy himself before 
recording a confession but does satisfy himself 
aftr it 18 recorded, that tho -accused has made it 


-yoluntafily, and then signs the requisite certificate 


tothat ‘effect, the confession will be taken to hayo 
beon ‘made voluntarily, moro so when no suggestion 
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is made by the ateused; daring the trial or in 
the grounds of appeal, that it was not mado 
voluntarily. 

A confession doos not lose its evidentiary force 
only becanse in a subsequent statoment tho accused 
says that some of the statements contained in it aro 
mntrue. 

Itis not imperative for a Sessions Judge to ex- 
amino an accused person under section 842, Criminal 
Procedure Code, especially when the accusod admits 
his gnilt. The provisions of section 289, Criminal 
Proceduro Code, clearly indicate that suchan examinas 
tion is upt necossary in all cases. : 
.‘If in an examination under section 342, Oriminal 
Procedure Code, some objectionable “questions aro 
asked by the Committing Magistrate, such questions 
and the answers thereto should be omitted but the 
Wholo’ examination should not be excluded from evi- 
dence as inadmissible. 

: Whero a Sessions Judgo docs not accept the 
plea of guilty and decides to .try the case, 
following the practice in England, he should 
direct the accused to enter a plea of not 
guilty. 

-:' Reference by and appeal from the decision 
‘of H. W. C. Carnduff, Esqr., Special Judge of 
Moznfferpur. 

Babu Narendra Kumar Basu, for the Ac- 
‘ensed. 
~ Mr. Orr, for the Crown. 

Judgment.—The appellant Khudiram 
‘Bose was placed on his trial before the Ses- 
sions Judge of Moznfferpur charged under 
section 302, Indian Penal Code, with having 
committed murder by causing the deaths 
of Mrs. Kennedy and Miss Kennedy by means 
ef an explosive bomb on the 80th April 
1908 or in the alternative with having abet- 
ted the commission of the murders by Dinesh 
Chunder Roy or some person or persons un- 
‘known. The appellant pleaded guilty to the 
,charge of murder. The Sessions Judge re- 
corded the plea, but decided to hear the 
evidence and to try the appellant. He also 
asked a pleader to assist the accused in his 
defence. The trial was withthe aid of 
-assessors both of whom unanimously found 
the appellant guilty of murder. The Ses- 


‘sions Judge agreeing with the opinion of the’ 


assessors convicted the appellant of the 
‘offence charged and sentenced him to death 
“ander section 362, Indian Penal Code. The 
„case has been submitted to this Court under 
-section 374, Criminal Procedure Code, for 
confirmation of the sentence, and the appel- 
‘lant has also filed an apeal. - ‘ 
The case for the prosecution was as follows:— 
¿On the 30th April 1908 at 8-30 p. x., Mrs. 
and Miss Kennedy leftthe Station Club in 
‘Mozufferpur to drive Home in asingle-horsed 
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carriage. ` Their. carriagé is similar in appear- 
ance to that which the District Judge, Mr. 
Kingsford, was then using. On: their way 
home the ladies had to take the road turn: 
ing to the right or west after leaving the 
Club grounds and to pass in front of the 


compound of the house occupied by Mr. Kings: - | 


ford. The night was dark. As the carriage. 
reached the eastern gate of Mr. Kingsford’s 
‘compound, two- men ran towards it from the 
opposite or sonthren side of the road where 
they had been concealed under the trees, 
‘and one of them threw a bomb or both threw 
-bombs into the carriage. A loud explosion fol. 
lowed and the horse bolted with the’ carriage 
It was stopped after a short distance and 
taken back to Mr. Kingsford’s house.. The 
‘tbody of the carriage was then found to have 
been shattered and the two ladies to have, 
sustained -terrible injuries. The syce wko 
had been standing on the footboard -at the 
back of the carriage was picked 'up near 
-the eastern gate insensible and wotnded. Miss 
Kennedy cied of her injuries within ~ al 
hour. Mrs. Kennedy survived till the morn- 
ing of the 2nd- May, when she ‘also died 
of the injuries which she had sustained. 
‘The sycé at time of trial had not recovered. 
-The medical officers who examined the ladies 
both before and after death, and also the 
‘syce, have given, their evidence and it-leaves 
-no doubt that the injuries which cansed 
the deaths of the two ladies as well as. those 
received by the syce were caused by an ‘ex-' 
plosive bomb. The nature of the injuries leaves 
no reasonable donbt that the intention of the 
person or persons who threw the bomb or 
bombs was to cause the deaths of thé‘inmiates 
of the carriage. W-hether his intention was to 
cause the death of the tivo' ladies or of 
some one else does not -affect his ‘or their 
guilt (see section 801, Indian Penal Cede) 
and there cam be no doubt that- the person 
or persons who threw the bomb or bombs 
committed the offence of murder. “As ‘to 
the above facts there'has been no contention 
in the appeal. ee 

The questions we have to decide are 
whether the appellant is the.man who threw 
the bomb or one of the men who: threw 
“the bombs, if there were more than one,or 
whether supposing the bomb ‘to ‘have been 
-thrown by his companion, the appellant is 
equally guilty of the offence by reason of the 
fact that the act was done in furtherance 
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of the Gémmon inténtion of them both (see 
section 34, Indian Penal Code). The case for 
the ‘prosecution is that thé appellant and 
his companion were both present at the scone 
of occurrence with the common intention of 
killing the District Judge by means of an 
explosive bomb, and, if this was so, and one 
brily of them threw the bomb in prosecution 
of: their common intention, the other was 
equally guilty of the offence of murder (see 
Foster’s Crim. L. 350.) 

` The’case for the prosecution connecting 


the appellant with the offence as deposed: 


fo by the witnesses for the prosecution was 
4s follows :—Prior to the occurence in con- 
sequence ‘of a letter dated ‘20th April 1908, 
received by the District Superintendent of 
Police -of Mozufferpore from the Calcutta 
Police Office, two constables had been deputed 
by him to protect Mr. Kingsford. On the 
30th April these constables, Tehsildar Khan 
and Faizuddin, were on duty guarding the 
road from the Club gate to the eastern gate 
of Mr. Kingsford’s compound from 6 P. x. 
At 7pm. they saw two Bengalis on the 
road and spoke to them, told them to go 
alvay and ‘escorted them beyond the east 
gate of- the Club: Both the constables 
have been examined as witnesses and 
have deposed that - accused was one 
of the two men and that he was 
wearing a dark or striped coat. The other 
man was wearing a white coate At 8-30 p.m. 
the constables 
drive out of the Club compound, and heard 
and saw the explosion when the carriage 
teiched: the east gate of Mr. Kingsford’s 
compound. They saw then two figures 
running away southwards from the spots, 
bùt lost sight of them in the darkness. 
Tehsildar Khan after following up the 
carriage and seeing that the ladies had been 
seriously injured went to the thanah and 
lodged information, These constables gave 
description of the two Bengalis whom they 
had seen at 7 P. m. to the District Superin- 
fendent of Police who came to the spot 
shortly after the’ occurrence. The District 
Superintendent, df ‘Police at once sent off 
Police officers with the descriptions given, by 
the two constables by train with directions 
to watch ‘the -railway stations from 
Mozufferpore to Mokameh and Bankipore, 
and to ‘arrest any “one answering the 
descriptions. The next morning at about 8 
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A.M., the appellant ‘was arrested outside 
Waini station 25 miles from Mozufferpur in 
a mudi’s shop by constables Fateh Singh and 
‘Sheo Pershad Singh. At the time of his 
arrest a heavy revolver unloaded fell from 
his clothes and a smaller loaded revolver was 


“taken from him as he drew it from his side 


‘with the apparent intention of using it. In 
his pocket were found 30 loose cartridges. 
He had a striped coat tied in a bundle round 
his waist. That has been identified to be 
‘the coat which he was wearing when seen 
outside the Club compound by the constable 
at 7 P.u., on the evening of the occurrence. 
He had also an white silk coat with bim, 
Other articles were found with him, but 
they are not of importance. Ho was taken 
to Mozufferpore by the District Superin- 
tendent of Police, who went to Waini on 
hearing of his arrest and was identified by 
the two constables as one of the two men 
whom they had seen loitering in front of the 
Club on the 80th April at 7 p.m. He was met 


on his arrival by the Magistrate of 
the district and made a full and 
complete confession to him admitting 


that he had thrown the bomb which killed 
the two ladies. He explains that he and 
the other man, whose name he said was 
Dinesh Chandra Roy, had come up to 
Mozufferpurs from Calcutta with the inten- 
tion of killing Mr. Kingsford with a bomb and 
that they mistook Mrs Kennedy’s carriage 
for that of Mr. Kingsford. Mr, Kingsford 
was said to have incurred the enmity of the 
accused and the Society to which the accus- 
ed appears to have belonged, because in 
tha discharge of his duty as Chief Presi- 
dency Magistrate in Culeatta, he had con- 
victed persons connected with certain ver- 
nacular papers for having published sedi- 
tious writings. On the lst May at 6 Pp. M, 
Nanda Lal Banerjee, a Snb-Inspector of 
Police, on leave, took the train from Mo- 
zufferpore to re-join hisstation in Singh- 
bhoom. On the platform at the Samastipur 
station, he noticed a young Bengali dressed 
in new clothes and shoes whose appearance ex- 
cited his suspicion in connection with the mur- 
der at Mozufferpore on the previous ovening. 
He got into the samo compartment with him 
and questioned him. This annoyed the 
other man who left the compartment, but 
dt Mokameh Ghat, the Police officer made 
apologies and again got into tho same 


. 
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compartment with him. Meanwhile the Police 
officer had telegraphed his suspicions 
to Mozufferpore and at Mokameh received 
a telegram directing him to arrest the 
suspected man. The Bengali on being told 
that he would be arrested on suspicion 
dashed off down the platform. He was pur- 
sued snd caught by two constables at one 
of whom he fired a pistol but without 
effect. Immediately after his arrest ho 
fired two shots into his own ueck and fell 
dead. His body was taken to Mozufferpore. 
On the way at Barauni junction the body 
was shown to the two constables, Tehsil- 
dar Khan and Faizuddin, and was identi- 
hed by them as the body of the compa- 
nion of theappellant whom they had seen 
loitering about with him -near the Club 
house at 7 P. d. on the evening of the 30th 
April. At Mozufferporethe body was shown 
to the appellant in the presence of the 
District Magistrate and identified by him 
ag his companion whose name he said was 
Dinesh Chandra Roy. The pistol- with 
which the deceased had -shot himself was 
shown to the accused and though he did 
not recognise it, he said that Dinesh had 
told him he had a pistol. It must be observ- 
ed that 21 of the cartridges fonnd with 
the .appellant -at the time of his arrest 
fitted that pistol. 

“To go back -now to what happened imme- 
diately after the murder, the evidonce for 
the prosecution is to the effect that the 
Magistrate of the district was called to the 
scene of occurrence and after his arrival 
there and after he had seen the two 
injured ladies in the Judge's house and the 
wounded syce lying by the culvert close to 
the scene of theexplosion, his attention was 
called by a head-constable to a shoe lying 
on the maidan south of the trees from under 
which the two men were said to have run 
out to attack the Kennedy’s carriage: and 
he afterwards found -three others amongst 
a heap of kankar on-the side of the road. 
Of these three, two, being a pair, were 
found lying side by side as if taken off and 
left there by the owner. On the 6th May 
this pair of shoes which were found lying 
side by side were tried on the appellant 
in the jail by Mr. Rowland Chandra, Deputy 


Magistrateand were found to fit him. The 


appellant also said to the Deputy Magis- 
trate “they are my shoes.” The other pair 
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.of shoes which: were found lying apart 


were on the 3rd May tried by ‘Mohamed 
Zamirul Husain on the feet of the dead 
body of Dinesh Chandra Roy and were 
found to fib exactly. The District Superin- 
tendent of Police who reached the spot soon 
after the occurrence also found a short 
distance off onthe maidan south of the road a 
tin box in which was‘a piece of cloth: 
A constable Yakub Ali who was returning 
from duty at 8-80 r. x., on the 30th 
April, when on the road between the dharm- 
sala and the charitable dispensary saw two 
men running towards the dharamsala. ‘He 
spoke to them and they said they were 
running “to catch a frignd.” One was wear- 
ing a striped coat, and the other a white 
one. The case for the progecution is that the 
two men were the appellantand hiscompanion 
fleeing -from the place of occurrence. ` 

After the body of Dinesh Chandra Roy 
had been brought to Mozufferpore, the 
District Magistrate with the District Super- 
intendent of Police took the appellant, in 
consequence of statements made by him, 
to the dharumsala and the appellant point- 
ed out a room there in which he said he 
and Dinesh had put up. The door was locked 
but on its being broken open a canvas bag 
amongst other things was found, on the 
bottom of which a layer of cotton ‘wool 
was carefully spread. In the cotton wool 
were two indentations one of which might 
have been caused by the tin box which was 
picked up by the District Superintendent’ of 
Police, close to the scene of ocenrrence 
after the murder. Two servants employed. 
at the dharamsala, Khema and Ramdhari 
Misser, have stated that the appellant with- 
a companion stayed at the dharamsala from 
the 10th or 11th April up to the date of 
the occurrence, and another witness, Keshub 
Lal Chatterjee, says that he saw the appellant 
on the Secundrapore matdan in Mozufferpore 
on the 10th April and spoke to him. The 
case for the prosecution was‘that the ap- 
pellant and his companion had been for some 
days in Mozufferpore prior to the day of 
occurrence waiting an opportunity to carry 
out their intention of murdering Mr. Kings- 
ford. 

To prove the above facts 24 witnesses 
have been examined and the evidence of, 
the Medical Officer has been put in’. * , 

The witnesses include the District Magi - 
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trate afid the District Superintendent’ of 
Police who prove. the discoveries made on 
the; spot” after the murder, the arrival of the- 
agcused after his arrest, his confession, his. 
identification by the two constables and by the 
coachman of Mr. Kennedy’s carriage, and the, 
discovery of the canvas. bag in the room 
in the dharamsala. , They also prove arrival 
“of: the body of the other man Dinesh Chandra, 
Roy .and his identification by the appellant 
and Babu Joytish Chandra Sen, Sub-Divi- 
sional, Officer of -Barh, proves the ` identi-- 
fication of the deceased. by the two cons- 
tables as, the man whom they saw with the. 
accused at 7 p.ar, on the evening of the- 
occurrence. The District Judge Mr. Kings- 
ford proves the occurrence, that, the two 
injur»d ladies were driven to his house, and, 
the death, of Miss Kennedy shortly after-, 
-wards. He.algo proves that he heard that 
an’ attempt’ was to be. made on his life by 
some body ‘sent from Calcutta. The coach- 
man, Kali Ram who was driving Mr. 
Kennedy’s carriage at the time of the 
murder was also examined. “Ib appears 
that when examined by the District Magis- 
trate immediately after the occurrence he, 
said that one man ran out and threw the bomb. 
The next morning, before hesaw the ac- 
cased, he said that there were two men 
who, came out from under the trees, and. 
one of whom thraw the bomb into the car- 
riage. .. The other man, he said, also threw’ 
something which: too’exploded and struck 
him in the back. This witness and another, 
Mr. Wilson, who was offered for cross- 
examination alone speak of two explosions. 
The coachman repeated his second story in 
Court and distinctly said that “he identi- 
fied the appellant as the man who threw 
the bomb, and the Sessions Judge has be- 
lieved his evidence on this pointe Thesyce 
Sangat Dosadh proves the throwing of the 
bomb bpt speaks of one man only who 
was ‘dressed in white. He was injured by 
the: explosion and thrown senseless from the 
carriage. The constables, Tehsildar Khan 
and Faizuddin, prove that they saw the 
appellant and his companion loitering on the 
road outside the Club-house at 7 p.a 
on the night of occurrence and ordered them. 
to, move on. They also saw and heard. 
the explosion when ,the bomb was thrown.. 
They afterwards identified theappellant and 


the. deceased Dinesh , Chandra Roy, Yakub- 
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Ali constable proves that he saw twó men; 
running away after the occurrence towards: 
the ‘dharamsala; and that one was wearing: 
a dark and the other a white coat. Ke-° 
shab Lal Chatterjee proves the presence of | 
the appellant and Kheman the presence of, 
appellant and Dinesh Chandra Roy in” Mo- 
zufferpore before the occurrence. Ramdhani- 
Misser partly corroborates Kheman. Fateh- 
Singh and Sheo Prasad Misser, constables, , 
prove the arrest of the accused at Waini, 
at 8 a.M, on the morning after the: 
ocourrence ‘and the articles with him while 
Chatturbedi Ramadhur Samar and Nando. 
Lal Benerjee prove the arrest and suicide 
of the man Dinesh Chandra Roy. Mahomed’ 
Zemirul Husain proves that one of the pairs, 
of shoes found by the District Magistrate: 
fitted the deceased and Mr. Rowland Chan-. 
dra that the other fitted the accused and, 


that he admitted they were his. The evi- 
dence of Col. Graniger, I. M. 8, proves 
the ‘Injuries sustained by Mrs. and Miss. 


Kennedy and that their deaths were due to- 
those injuries. Other witnesses including 
Police Officers were also examined to prove- 
minor and less" important points. In addi- 
tion to this there was the confession 
of the appellant made by him to the 
District Magistrate, and the statement of’ 
the accused recorded by the Committing 
Magistrate . 

. The evidence has been discussed by the 
District Judge in his summing up of the 
case to the asseasors whichsumming up he 
asks in his judgment may he read as part 
of his judgment. In his judgment he finds 
that the circumstantial evidence against 
the accused is overwhelming and fully es- 
tablished his guilt of the offence of murder: 
and he says that he convictsthe accused, 
on that evidence.: 

. He adds that he soes no reason for, 
doubting ‘the voluntary character of the con-, 
fession made by the accused to the District, 
Magistrate, or of the plea of guilty made 
by the accused to the charge. 

The Sessions Judge, however, in his samm- 
ing up to the assessors condemns the exami- 
nation of the accused before the Commit- 
ting Magistrate as being in the nature of 
an inquisition bat he does not in his judg- 
ment say how much of it, he has accepted. 
However improper some of the questions 
may have been; it is, in our opinion, clear that 
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the whole examination cannot be rejected 
as inadmissible, and itis unfortunate that 
owing to the method adopted by the Judge of 
incorporating his summing up into his 
judgment, it is not clear how much he accept- 
ed. 

- It is evident from the proceedings before 
the Sessions Judge that the appellant 
made no effort to dispute the truth of the 
ease for the prosecution or to deny his guilt 
or that he was present at the scene of the 
murder. 

In his petition of appeal there is, too, no 
denial of his guilt or at least of his being 
implicated in the crime. In the first ground 
he says that he made his statement to the 
District Magistrate in order to save Dinesh 
Chundra as he had been instructed by that 
person, and in the remaining grounds he 
suggests that burdened as he was with two 
pistols and other articles and ignorant as he 
was of how to: usea pistol or to throw 
a bomb, it resta with this Court to consider 
whether the bomb was thrown by him or by 
Dinesh Chundra, and in the last ground he 
suggests that Dinesh Chundra committed 
suicide only because he was absolutely guilty 
or he threw the bomb. 

We will consider these grounds later on, 
but we have first to deal with the arguments 
of the learned pleader who has argued the 
appeal on the accused’s behalf and has 
adopted a line entirely different from that 
followed in the Court before which the 
accused was tried and entirely inconsistent 
with the grounds of appeal set forward by 
the appellant himself. The grounds taken, 
we may observe, are almost wholly technical 
in their character and make no attempt 
to attack the case for the prosecution on the 
merits. 

The first object of attack is the judgment 
of the Sessions Judge. It is urged that the 
Judge could not under the law embody his 
summing up to the assessors in his judgment, 
that, therefore, the judgment was incomplete 
as containing no statement or discussion of 
the evidence, and that on this ground the 
conviction cannot stand and that it should 
be set aside and a re-trial ordered. The 
objection is, in our opinion, purely technical 
and has no real substance. If the Judge 
had made a copy of his summary and had 
included it in the judgment, it is not disput- 
ed that there could be no legal objection to 
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its being treated as a part'of the judgment. 
Such a summary would indeed forma natural 
part of the judgment, and though in it the 
facts and evidence are marshalled for the 
assistance of the assessors, they are in reality 
the facts and evidence on which the deter- 
mination of the case depended, the ultimate 
decision of which rested -with the Sessions 
Judge. In his judgment the Judge records his 
findings on the facts and evidence as 
explained in his summary, and though his 
method is inconvenient and not one of which 
we could appove for general adoption, we 
are unable to hold that it is illegal or that it 
vitintes the judgment so as to render it 
invalid. In view, however, of the. objection 
taken, we have thought it right, as we are 
dealing with the appeal on the facts, to set 
out the evidence in our judgment. 

The next object of attack is the confession 
of the accused recorded by the District 
Magistrate. It has been revcrded under the 
provisions of section 164, Criminal Procedure 
Code, and it is contended that the confession 
as recorded is inadmissible in evidence for 
the following reasons: (1) The Magistrate 
did not tell the accused that he was making 
the statement to a Magistrate; (2) the 
provisions of section 364, Criminal Procedure 
Code, were not complied with in that (a): 
every question put to the accused and every 
answer given by him were not recorded, 
(b) it was recorded in English, though -it is- 
clear from evidence of the District Magistrate 
that it was practicable to have had it recorded 
in the Bengali language in which it was 
made, (c) that it was not signed by the 
accused on the day when it was recorded -or 
in the presence of the District Magistrate but 
was signed the next day in the presence of 
an Assistant Magistrate, and (d) that before 
recording it the Magistrate did not satisfy: 
himself that it was being made voluntarily. | 

In dealing with these objections we ‘find 
that the District Magistrate in his evidence 
admitted that he did not remember telling’ 
the accused that he was a Magistrate, but he’ 
adds that he’ did not do so because he thought: 
that the accused must have been aware that 
he was a Magistrate as he took’ him in the’ 
first instance to his Court for the purpose 
of recording his confession. Weare df 
opinion that in the circumstances’ under 
which the statement was recorded the accuséd’ 
must have -been fully aware that the officer’ 
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who recorded the” statetnent was theDistrict 
Magistrate. That officer met thé train: in 
which the accused was brought from Waini 
and by his orders the accused was taken to 
his Court. The accused was not an uneducated 
illiferate man and he must have beenaware that 
the District Superintendent being in the train 
with - him, the only officer, with authority to 
pass those orders or to act in that way, Was the 
Magistrate of the District. In fact in his 
examination before the Committing Magistrate 
the accused admitted that he understood 
that -the officer who took his statement was a 
Magistrate. 

Dealing with the next objection under 
itd four heads, the District Magistrate 
admits that he questioned the accused, but 
wrote ‘what he stated in a narrative form: 
The whole statement after it had been so 
recoded was:read over to the accused in 
Bengali ‘and “was admitted -to be correct, 
xcept as regards one seitence which was 
struck out. We have gone carefully through 
the confession and so far „as we can judge 
any questions which may have been put to 
the accused were of a purely formal character. 
The Magistrate could not have been aware of 
the facts beforshand so as to have elicited 
‘answers embodying them from the accused. 
It is impossible to see how in this case the 
accused can ba said to have been prejudiced 


‘by the omission to record purely formal 
questions. 
‘The cases of Queen- Empress v. Bhairab 


‘Ohunder Ohakurbutty (1) and King-Emperor 

v: Rajani Kanto Koer (2), to which we have 
bin referred, have, in our opinion, no applica- 
tion in the present case. In those cases the 
‘officer who recorded the confessions was held 
‘to have had no power at all to record state- 
‘ments under section 364, Criminal Procedure 
‘Codd, and the statements were held not to be 
bonfessions within’ the: meaning of section 
‘164, Criminal Procedure: Code. ‘ 


` In this case we, are satisfied that by the 
bmnission . to record the statement in the 
form’ of questions and answers, the accused 
“was not prejudiced or injured in any way in 
‘his defence on the merits, and that, therefore, 
ithe irregularity, was fully covered by, the 
‘provisions of sdction..533, Criminal Procedure 
‘Code. , As, authority for the view we take, 
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‘we have’ only to refer to the case “of Feto 


Makto v. The Empress (3). 

The learned’ pleader in dealing with the 
objection under the second head has contended, 
on the authority of the cases of Qalen- 
Empress v. Nilmadhub Mitter (4), Jai Narayan 
Rai v. Queen-Empress (5), Lalchand v. Queen- 
Empress (6) and Queen; Empress v. Razni 
Mea (7), that the confession was inadmissibló 
as it was recorded in English though given 
in Bengali, and the prosecution has, not 
proved thatit was impracticable to have had 
it recorded in Bengali. The District Ma- 
gistrate ‘has stated in his evidence: “It was 
not possible to record it (the accused's 
confession) in Bengali because I could not 
write Bengali myself and had no clerk who 
could do so,’ 


The learned pleader has, however, contended 
that as it appears from a subsequent passage 
in the evidence of the Magistrate that it was 
read over to accused in Bengali, it i3 
clear that some person who knew Bengal 
was present, he has suggested that a Bengali 
Inspector of Police was present and has 
proposed that we should examine a polica 
officer present in Court to ascertain whether 
this was soor not. Section 164; Criminal 
Procedure Code, however rons: “Every 
Magistrate not being a police officer may 
record any statement, etc.” and we have no 
donbt if any Bengali police officer was present 


at the-time the confession was recorded and 


if he had been employed by the District 
Magistrate to record the confession, that 
objection to its admissibility would hava 
been taken on the ground that it was 


‘recorded by a police officer. Nor do we think 


that the -fact that the police officer was 


employed, as a scribe of the statement woald 


have been sufficient to meet the objection tah 
‘he was a police officer. 


In our opinion the evidence of the District 
Magistrate is ‘sufficient proof, that it was 
impracticable at the time the confes- 


sion by the accused was made to have it 
recorded in 


Bengali. ‘It was, therefore, 
rightly recorded in English in accordance 
with the provisions of section 364, Criminal 
Procedure Code, and .' was admissiblesin 
evidence before thé Sessions Judge. 


(3) 14.0. 539. 


(4)15C 695. 
> 17 0. 862 (6) 18 0. 549. 
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Tt is clear that the statement was not 
signed by the accused on the day it was 
made, but it was ‘signed the next day. The 
signature is taken as a voucher. of -the 
authenticity of the statement, not as 
an admission of its correctnéss. The 
omission to’ take the signature of the 
accused at the time the confession was recorded 
pught not to have been allowed, but in this 
ease the Magistrate himself has sworn to the 
authenticity of the statement, and the 
Omission seems to have been supplied by 
thé accused without objection as soon as it 
wad noticed. We are unable to hold that 
in this instance there was such an irregu- 
larity or illegality as would affect the 
admissibility of the statement in evidence. 

Furthermore we have to observe that 
itis clear from the examination of the 
accused before the Committing Magistrate 
that the confession was read over to the 
accused then and admitted by him to be 
what he stated, though he alleged that in 
some particulars Dinesh had tutored him. 

The provisions of sections 164 and 364, Crimi- 
nal Procedure Code, are clearly intended to 
secure a correct record of the statement of the 
accured. In the case of the confession in 
question the accused admitted on more than 
one occasion that it was correct and the 
objections which © have been taken are 
purely technical and do not go to the merits 
of the case. 

A further objection to the confession was 
taken that the District Magistrate before 
commencing to record it had not satisfied 
himself that the accused was making it 
voluntarily. The Magistrate was, however, 
careful after recording the statements to 
question the accused on this point and it 
was only after he had satisfied himself 
with regard to it that the Magistrate record- 
ed the certificate that it was voluntarily 
made. No suggestion was ever made by 
the accused during the trial, nor has it 
been made in his grounds of appeal that 
the confession was not made voluntarily. We 
agree with the Sessions Judge that the 
confession was voluntarily made and that 
jt was admissible in evidence against the 
accused at his trial. 

The learned pleader has suggested that 
appellant must have been under the terror 
of the’ police, when he made the statement. 
The accused himself never said that such 
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wag the case and he neyer attempted eitnea 
before the Committing Magistrate or at his 
tiral to withdraw from what he had said. 
In his examination before the Committing 
Magistrate he explained the points ag to which 
he alleged Dinesh had tutored him, but 
they did not bear on the question of the 
accused’s having committed the murder. . 

The learned pleader has lastly contended 
in respect of the confession that even if it 
be accepted as admissible,.it is not to be 
relied on because it is clear from what the 
appellant auhsequently said in his examina- 
tion before the Committing Magistrate that 
some of the statements, namely those which 
he said he made at the instigation of Dinesh, 
were ‘untrue, and because from the evidence 
of Babu Bechu Narain Lal, Deputy Super- 
incendent , of Police, it appears that the 
real name of Dinesh Chundra Roy is 
Profalla Ohaki. We do notthink this argu- 
ment is sound, or that it is open to an 
accused who has made a confession, which 
is evidence against him, to contend thatthe 
whole confession is inadmissible because in 
his subsequent examination he may have 
said that some of the statements contained 
in it are untrue. Infact there ig nothing 
to support the conélusion that the later 
statements are more to be relied on than 
those first made, while on the contrary 
there is the fact that between. the making 
cf the confession and the examination of 
accused beforethe Magistrate, Dinesh Chundra 
Roy had comitted suicide. Moreover, the 
statements which are said to be untrue have 
no bearing on the guilt of the accused for 
the offence charged. | 

The confession gave a detailed account’ of 
the events leading up to the murder, its 
commission, and what was done by the two 
men afterwards. It is supported by the 
evidence, and it has never been. suggested 
that the accused was tutored as to the 
statements made in it by any body except 
Dinesh. It was admitted by the accused 
before the Committing. Magistrate to be true, 
it has never been retracted. The 
petition of appeal merely suggests, but dues 
not distinctly allege, that Dinesh Chundra 
Roy was the man who threw the bomb 
which killed the two ladies. 

On all these facts we must bold’ that 
the objections taken by the learned’ pleader 
fail, that the confession was - voluntarily 
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made, thatit is” admissible in evidence arid - 


thatit is true.- - 

- The next objection which the learned 
pleader has taken is that the whole trjal 
ib- bad in'law because the- Sessions Judge 
failed to comply withthe provisions of sec- 
tion 342, ‘Criminal Procedure Code, and 
to examine the ‘acensed after the 
evidence -for the prosecution had been 
eoncluded. ‘Section 342, Criminal Procedure- 
Code, is as follows :—"For the purpose of 
enabling ‘the accused to explain any čir- 
cumstances appearing in the evidence against 
him -the Court- may, at ‘any stage of any 
enquiry or trial, without: previously warning 
the -accused,-put such- questions to him as 
the Court considers necessary and shall, for 
the -purpose aforesaid, question“him generally 
on the case after the witnesses for “the 
prosecntion have been examined -and * before 
he is called on for his defence.” The learned 
pleader- contends that the examination is 
imperative intall cases. As to this-con- 
tention we have-to observe that the purpose 
of the examination is to enable to the accused 
‘to:explain-the circumstances appearing in the 
evidence- against him, and that the first 
‘paragraph in- the section was expressly 
added by the Legislature in Att X of- 1882 
to limit the power of interrogating the accused 
to the object. In. the present case the 
necused had admitted his guilt and had been 
examined under section 342, Criminal Pro- 
cedure Code, --before- commitment by the 
Magistrate who held the inquiry. There 
could- then - have been no possible object 
in' the-Sessions Judge examining the accnsed 
further. : : 7 
~. The: provisions of section 289, Criminal 
Procedure Code, which lay down the procedure 
in- a trial by assessors after the examination 
‘of the witnesses for the prosecution have 
been concluded clearly indicate that such 
an examination is not necessary in all cases. 
The section runs :— When the examination 
of the: witnesses for the prosecution and 
the examination (if any) of the accused are 
concluded etc.” i 

` “We hold, therefore, that in the present casé 
such an examination -of the accused by the 
-Pessions Judge was not necessary and that 
the omission to examine the accused did not 
constitute an illegality which would vitiate 
the trial. - Say ni : $ 
“= -Jn the -present trial-the.uccused- was asked 
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after the case for the prosecution had been 
concluded if he‘ wished to adduce evidence 
and he replied in the negative. 

We have now to consider how far the 
examination of the accused as taken by 
the Committing Magistrate under section 
342, Criminal Procedure Code, was admissi- 
ble. The Sessions Judge describes it ag 
being of the nature of an inquisition, but 
we think that in saying this he goes too 
far. No doubt it consists vf 55 questions but 
the greater number deal with fucts deposed 
to by the witnesses as, to which the accused 
might have wished to offer an explanation. 
Such questions were not objectionable, nor 
indeed do the answers carry the case against 
the accused any further than the ovidence. 
Others, that is to say the opening questions, 
were clearly such as the Magistrate ought 
to have asked and the. answers of the 
accused were directed to explaining how far 
he had been tutored by Dinesh. Questions 
8 and 10 to 19 should not have been asked, 
and the answers may be discarded as evi- 
dence against the accused, Questions 39 to 


-43 seem to‘have been asked with the object 


of onabling the accused to explain his second 
answer and not with the object of eliciting 
from him statements to supplement the case 
for the prosecution. Questions 49 to rl 
should perhaps have been omitted. The 
examination was certainly not in the nature 
of a cross-examiination to elicit statements 
from the accused. Apparently in the in. 
quiry asin the trial, the accused attempted 
no defence and the object df the greater 
part of the questions seems to us to have been 
to ascertain whether the accused admitted 
the facts stated by the witnesses or wished 
to offer any explanation. The length of the 
statement seems to have suggested the 
impression that, it was inquisitorial. 

We hold that, omitting the questions and 
answers which we have noted, the rest of 
the examination was admissible in evidence. 
Some of the answers were clearly intended 
to tell in favonr of the accused and though 
the learned pleader for the appellant denies 
the admissibility of the examination as a 
whole, he has yet based his arguments on 
some of the statements contained in it, 

The learned pleader has further raised the 
objection that the - Sessions Judge, having: 
not accepted the plea of guilty, was not 
éntitled. to .rely- "on it in convicting the 


634 
KHUDIRAM BOSE Y. BHPEROR. 


accused, ‚Wa do net’ think that, -the, 


Sessions Judge has done so. In his judgment, 
he has stated that he sees no reagon for, 
doubting the genuineness and the voluntary 
charcter of the plea of guilty returned by the 
prisoner when charged by the Court, but he 
has distinctly stated in the previous paragaph 
that he convicted the accusedon the evidence. 
It would have been better if the Sessions 
Judge, when he decided to try the case, 
had followed the practice in England and 
directed the accused to enter a plea of not 
guilty. The recording of the plea of guilty 
after he had decided to try the case was 
meaningless, unless he accepted it. If on the 
other hand he accepted it, there was nothing 
in issue between the Crown and the prisoner 
at the bar which he had to try. We have 
taken for the purposes of this appeal that 
the plea of guilty was not accepted and 
was not acted on, and, therefore, we have 
held that the accused is entitled to appeal 
to this Court on the facta as well as on 
points of law. 

_ On the merits the only contention ad- 
vanced by the learned pleader for the 
appellant is that if the confession of the 
accused to the District Magistrate be reject- 
ed as inadmissible, there is nothing against 
the accused but circymstantial evidence, 
and that the .evidence is insufficient to 
support the conviction, The contention loses 
much of its force as we have found that 
the confession is admissible, but we think 
further that it cannot be sustained. The 
circumstantial evidence against the accused 
is in this case overwhelming and is, in our 
opinion, consistent only with the conclusion 
that the accused committed the offence with 
which he was charged. 

| The evidence for the prosecution stands 
practically unchallenged at the trial and in 
the course of this appeal, except the evidence 
of the coachman. As to the evidence of 
this witness we sec no reason to differ 
from the,conclusion of the Sessions Judge 
that it may be accepted so far as the 
identification of the accused as the man who 
threw tho bomb is concerned, His first state- 
ment taken immediately after the excitement 
ofthe occurrence when he must have been 
suffering from terror and excitement cannot 
be relied on implicitly. The second statement 
was,made before the accused was brought in 


under arrest, and we think it may be accepted, 
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As regards the identification of the accused,, 
we think we should hesitate to differ from the 
finding of the District Judge who had the wit- 
ness before him and saw his demeanour under 
examination. At the time of the occurrence 
the lamps of the carriage were alight and 
it was certainly possible to see distinctly 
the face of a person approaching the 
carriage especially as the evidence is to the 
effect that the accused’s head was uncovered, 

Apart from the evidence of this witness, how- 
ever, we have it proved that prior to the oc- 
currence the accused and his companion were 
staying in Mozufferpore for no ostensible 
object, and that accused gave a false descrip, 
tion of himself. On the night of occurrence, 
accused and his companion were seen 
loitering near the scene of occurrence an 
hour before the murder. Two men were 
seen to run up to the carriage when the 
bomb was thrown and two, figures were 
seen running away from the scene of occur- 
rence, afterwards, also two men were seen 
running to the dharmsala whose description 
tallied with that of the accused and his 
companion. Two pairs of shoes, one pair 
belonging to each of them, were found 
close to the scene of the murder. After 
the murder the accused and his com- 
panion fied in different directions leaving 
the room in the dharmsala locked up 
with their things in it. The accused was 
arrested 25 miles off the next morning. He 
was armed with two revolvers and was 
carrying loose cartridges. He attempted to 
escape at the time of his arrest. Round his 
body were found a striped coat and a white 
coat similar to those which he and his 
companion were wearing before the occur- 
rence. Close to the scene of occurrence was 
found a tin-box which corresponded with 
the marks in the cotton wool in the bag 
belonging to the two men found in the 
dharmsala, and which, as it had evidently 
been carried with care, presumably con- 
tained the bomb with which the murder was 
committed. Accused’s companion was arrested 
two days afterwards dressed in new clothes 
and shoes and after he had tried to escape 
and shoot one of his captors he committed 
suicide. Some of the spare cartridges found 
with the accused fitted the pistol with which 
Dinesh Chandra Roy, shot himself. 

These facts combined make out against 
the accused a very strong case and are in our 
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opinion consistent with one view only, namely, 
that he committed the murder as charged. In 


addition to this evidence we havethe confession, 


of the accused made to the District Magis- 
trate supplemented, so far as we have already 
noted, by his examination before the Coni- 
mitting Magistrate. 

` In his petition of appeal the accused has 
suggested that it is improbable that: he 
committed the murder as he was burdened 
with the two pistols, the cartridges and the 
two coats. Of the pistols, which are revolvers, 
one only is heavy,> the other being very 
light. The cartridges could not weigh more 
than a few ounces and the coats were in the 
wearing of the accused ard his companion 
respectively at the time of the murder. 
These things were certainly not in them: 
selves so cumbersome as to have rendered the 
cdminission of the ‘crime by the accused 
impossible or even difficult. Furthermore we 
have no evidence of what happened after the 
two mgn had been lost sight of in their 
flight tothe dharmsala, and itis impossible 
to say that things carried by one at the 
time of the murder may not have been handed 
tothe other afterwards. The fact that the 
silk coat. which Dinesh is said to have worn 
wads found’ with the accused supports such 
an inference. After the murder the accused 
was atrested with the spare revolver, cart- 
ridges and the clothes worn by him and his 
companion, which might have led_ to their 
detection ‘and thése circumstances seem to 
support the conclusion that’ the accused’ was 
the leading spirit in the murder. We are 
unable td: accept the suggestion made in the 
petition of ‘appeal that the bomb was thrown 
by Dinesh. 

“We may add that even if such had been 
the case the guilt of the accused would have 
been. equal. Ifhe and Dinesh went that night 
with the intention of committing murder by 
menns of thebomb and if in prosecution of this 
common object the accused stood by and 
held the heavy articles and the coatof Dinesh 
so as to facilitate. the commission ‘of the 
offence by Dinesh and to. assist his escape 
afterwards, and if Dinesh threw’ the- bomb, 
the accused would be equally guilty with 
- Dinesh} of committing the offence of murder 
{section 34, Indian Penal Code.), 

' Weagree with the Sessions Judge and 
assessors in finding Khudiram Bose gailty 
of the offencé.of murder‘as charged. o o0 
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The'case: has been tried with great 
are and fairness by the Sessions Judge 
‘and every assistance that was possible was 
given to the accused for his defence. We may 
add that we desire to endorse the encomium3 
passed by the Sessions Judge on the good 
work done by the District and Police 
authorities. in the detection of the offenders 
and in the investigation and inquiry into the 
offence. ' 

It remains for us to determine whether 
there are to be found in this case any 
extenuating circumstances in favour of tho 
accused which would: in law justify us in 
reducing the extreme sentence which has 
been passed by the Sessions Judge and in 
dealing with question, we are bound by the 
law and can only give effect to considerations 
which would in law justify us in interfering 
with the sentence, Other considerations, 
if there are any in this case, can only be 


‘dealt with by another authority. 


The learned pleader for the appellant in 
pleading on behalf of his client for a 
mitigation of the sentence has urged the fol- 
lowing facts:—(1) his youth, his age being 
about 19 years, (2) his confession to the Dis- 
trict Magistrate which shows that his feelings 
have not been. fully developed and that the 
crime was an insane act of criminal folly, 
and (3) his attitude during the trial which 
goes to support the inference that the 
accused is not a young man of strong mind, 
and that he was a mere tool in the hands 
of others. ; 

The accused is not a mere youth but a 
young man who has attained the age 
tixed for majority in this country. The crime 
was not committed at the instigation of older 
men present on the spot. For twenty days 
the acoused and his companion had been in 
Mozufferpore watching for an opportunity to 
commit the crime,:and when they thought 
theopportunity offered itself they carried it out 
with deliberation and determination after first 
taking precautions to avoid detection and secure 
escape. Itis impossible to treat the accused 
as a young man who did not know fully 
well the serious nature of the crime he was 
committing. l 

His confession does not appear to us to 
disclose ‘that his feelings were undeveloped 
or that'the act was one .of criminal folly. He 
has given his reasons for the commission of 
the crime, apd has explained the steps which 
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he took to carty it into effect‘in déoncert 
with his companion. His conduct may, 
as the learned pleader observed, indicate 
great depravity and wickedness of mind, but 
that is not a fact which could be taken into 
consideration in extenuation of the offence. 
- Nowhere in the defence during the trial 
was it stated that the accused was a tool 
inthe hands -of others. In his confession 
he claimed ‘that the intention to commit the 
crime was his own, though it had been 
aroused by the speeches and writings of 
others and that the commission of the 
érime was carried oub by him and Dinesh at 
their own initiative. Whether this be true 
or not it is impossible for us to say, but on 
the materials before us we are unable to 
give effect to the suggestion of the learned 
pleader that the accused was a mere tool in 
the hands of others in committing the 
crime. 

The murder was deliberately planned and 
cruelly carried out under cover of darkness 
by the accused and his companion, both 
being armed with pistols and having made 
careful preparations for their own safety 
and escape. 

e can find in the case no extenuating 
ciréumstance which would in law justify 
out interference with the extreme sentence 
which has been passed on the accused by the 
Seggions Judge. We, therefore, confirm the 
conyiction and sentence, and dismiss the 
appeal. 
4 : Appeal dismissed. 
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(s. c. 74 P. R. 1909; 47 P. W. R. 1909.) 
' PUNJAB CHIEF COURT. 
' MISCELLANEOUS CIVIL APPEAL No. 1243 or 
` i 1907. 
> * January 8, 1909. 
Present :—-Mr. Justice Robertson and 
i Mr. Jutice Rattigan. 
IMAM BAKHSH AND ANOTHRR— 
DEFENDANTS—ÅPPELLANTS 


versus 
NUR MUHAMMAD— PLAINTIFF 
-—RESPONDENT, 


` Punjab Pre-omplion Act (II of 1905, Local), ss. 2(8), 
28, -29—P) e-emptton—Limitutwa—Right to aue for 
pre-emption accruing before and after commence- 
meat cf the Punjab Preemption Act II of 1905—Effect 
of sections 2 (8), 28 and 29. : 


Where" the right “tor sue" for pre-emption -has 


INDIAN CASES. 


‘the village. 


[1909 


raed before the commencement of the Punjab 
Pre.emption Aot II of 1905 and limitation has begun 
to run against the claimant but had not expired 
upon the commencement of the Act, section 28 of 
the Act applies, and the claimant will have. 
one year from the date of the commencement of the 
Act in which to sue. 

Consequently a suit instituted on 8th February, 1907, 
for pre-emption of land sold on 2nd September 1004, 
is barred by time. 

Where the right to sue accrues after .the Act has 
come into force, l.e., Lith May, 1905, and the period 
of limitation has not begun to run before its com- 
mencement, the pre-emptor will have the period 
of one year, as laid down in section 29, from the dato 
on which limitation begins to run. 

Thakarıa v. Daya Ram, 117 P. W. R. 1907; 143 P. R. 
1907, followed. i 

Surta v. Fateh Chand, 18 P.W.R. 1903 ; 17 P. R. 
1908, (F. BJ), ; 153 P.L.R. 1908, referred to. 

dhag Ali Shah v. Sher Zamun, 48 P. W.R. 1908; 
ba P. R. 1908; 122 P. L. R. 1908, not approved. 
` Ladhu v. Sardar Muhammad, 131 P. B. 1907, dis- 
sented from. 

Miscellaneous appeal from the order of H. A. 
‘Rose, Esquire. Divisional Judge, Multan Di- 
vision, dated the 10th October, 1907, revers- 
ing that of Lala Kidar Nath, District Judge 
Mazaffargarh District, dated the 29th June, 
1907, dismissing plaintiff's claim, and remand- 
ing the case under section 562, Civil Pro- 
cedure Code. . 

Mr. [shwar Das, for the Appellants. 

Messrs. Shah Nawas and Harris, for the 
Respondent. 

Judgment.—The facts as stated, upon 
which the arguments were based, are as 
follows :— 

The land in suit was sold on 2nd September 
1904, that is before the commencement 
of the new Pre-emption Act, Punjab, I 
of 1905, which came into force on llth May 
1905. On the 23rd February, 1906, muta- 
tion was effected. The plaintiff isa Khewat- 
dar in the village in which the land is situate, 
while the defendants are not proprietors in 
Hence the plaintiff hada right 
of pre-emption, and a cause of action in 
respect of the sale of the land in dispute 
before the new Pre-emption Act came into 
force—and that right was maintained by sec- 
tion 12 of the new Act. The question before 
us is, what was the period of limitation and 
from what date did it run? We are not our- 
selves in any doubt whatever as to what the 
answer to these questions should be, but 
we will proceed to discuss the question care- 
fully in view of the fact that it is argued 
that the only judgment directly bearing upon 
the point. is that of a single. Bench, Ladhu 
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v, Sardar Muhammad (1) This, however, does 
not appear to be correct. Thakriav. Daya Ram 
(2); is also in point. We accept at once the 
proposition that in view of the provisions 
of section 2 (3) of the Pre-emption Act, it 
is the povisions of this Act, which have to be 
applied to this case, But the question is, 
which sections and provisions of the Act 
govern the case. 

The argument of the learned counsel for 
the respondent was that section 29 of the 
Act is so to speak the substantive section 
dealing with limitation, and that a claim 
to pre-emption cannot be held to be barred 
unless it is barred both under section 28 
and under section 29. No arguments which 
appear to us to have much force have 
been urged in support of this view, which 
appears to us to be contrary, not only to 
the ordinary canons of interpretation, but 
to the plain common sense view of the Act 
itself, What the Act purports to do, it 
appears to us, is to fix one year as the 
period of limitation for every claim to pre- 
emption brought after the commencement of 
the’ Act, it does not intend to nor does it 
in fact in any case, extend the period be- 
yond one year from the date when limit- 
atién has once begun to run. Thus if the 
gale took place before the commencement of 
the Act; the plaintiff had a right of pre- 


emption under the old Act, his cause of, 


action had arisen, and limitation had begun 
to run against him and we think his period of 
limitation is clearly one year from the date 
of the commencement of the Act. Section 
28 ‘is the saving section, which it is now 
universally agreed should find its place in 
all Acts -which alter and restrict period of 
limitation. But to hold that section 29 
applies, and creates a perfectly new starting 
point, instead of section 28 supplying a 
period of grace, is to introduce a very novel 
and ‘we venture to think, dangerous and un- 
desirable ‘principle of interpretation. The 
difficulties ‘which it would involve are ob- 
vious. ‘For instance if section 29 applies to 
all cases, a fresh period of limitation might 
be oredted in cases in which the claim was 
alresdy ` barred before the commencement of 
the Aot, ‘a contingency. we cannot believe 
for a moment.to have been contemplated by 
the legislature.” “An ponnn might have 
1G) 131 P. R, 1907. | 

: (2) 143 P. R. 1907, 117 P. W.R. 1907. 
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taken place, even by registered deed, twenty 
years ago, but if mutation had not taken 
‘place, if the principle laid down in Ladhu x. 
Sardar Muhammad (1) is to.be applied, should 
mutation .take place at any time after the 
commencement: of the Act, there would be 
fresh period of one year created within which 
the claimant could sue. Nothing but the 
clearest and most unmistakable language 
free from: all ambiguity, would convince us 
that the legislature has deliberately or in- 
advertently passed such an enactment, and 
we certainly find no such language in the 
act before us. It appears tous that there 
is no ambiguity in the Act, that itis clear 
consistent and logical. It has “provided that 
any one whose cause of action arose, and 
against whom limitation has began to run 
before the commencement of the Act shall 
still have one year within which to sue 
from the date of the commencement of the 
Act under section 28, and any one whose 
cause of action arises or whose right to 
sue accrues after the commencement of the 
Act, or against whom limitation begins to 
run for the- first time after the commence- 
ment of the Act, shall have one year under 
section 29 within which to sue, such year 
to be completed from the periads laid down 
jn that section. The table of contents may 
not be of great importance but we think 
it has correctly stated the facts when it 
says :— 

Section 28—Limitation as regards rights 
already accrued. 

Section 29—Limitation for future. 
. We have no hesitation ourselves as to the 
correctness of this view. Ladhu v. Sardar 
Muhammad (1), no doubt expresses the con- 
trary opinion; that is the judgment of a single 
Bench. It is remarked in that judgment 
that section 28 was simply intended to pro- 
vide period of one year during which, in- 
spite of the new period provided by section 
29, parties might exercise right of pre-emp- 
tion which had already accrued to them 
and which might be barred under section: 
29. With that,we certainly.concur but we 
are -unable to accept the further proposition 
that section 29 is the substantive -section 
fixing the: period of - limitation, and by? 


„section 2 (3) it applies to every claim to 


the right of pre-emption whether that right 
has .accrued- before or after its commence-, 
ment. With every deference we think that 
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there is’ nothing in the’ Att: to support 
that proposition. The learned Judge assumes 
that “section 2 (8) must allude to section 
29 only’ of the “Act, but there does not 
appear ‘to us’ to “be any ground for this 
assumption or ‘for excluding section 28 from 
thé purview of section 2 (8). Thakaria v. 


Daya Ram (2), is an authority on the other 


side, and ds it is a decision of Division 
Bench, it must necessarily carry greater 
weight.- Apart from this, we find it gives 
expression to the views which we ‘ourselves 
entertain up on thé question before us. : 
It is therein pointed out that what sec- 
tions dealing with period of limitation, are 
limited ‘to, is the fixation of ‘periods within 
which parties can exercise, not their alleged 
rights which “may be found non-existent on 
énquiry,’ but their right to sue. In. „the 
course of that judgment it is remarked “sec- 
tion ` 29 applies clearly ‘only to the future. 
Section 28 is intended “to provide a period 
of at least one year for all persons who 
had the right to sue of the commence- 
ment of the Act, section 29 -provides for the 
period- of ‘limitation’ in all cases in which 
the right to sue accrues after the commence- 
ment of the Act.” 
» It is urged ‘that a different view was 
taken by a Division Bench in Abas Ali Shah v. 
Sher Zaman (3). But in that case the sub- 
stantive decision: was in fact, differed from 
by the Full Bench in Surta v. Puteh~ Chand 
(4); which was:delivered after-that in Abas 
Ali Shah v. Sher Zaman (3), though it appears 
before it in the Punjab Record,-and the facts 
were entirely different. The question of limit- 
abion was’ not separately discussed in Surta v; 
Fateh Ohand-(4), but “Abas Ali Shah v. Sher 
Zaman (3), was so far differed from in that 
in the Full Bench ruling it is laid down 
that in all suits filed after the commencement 
of the Act,~the priorities laid down in sec- 
tion 12 of the new Act must be the basis 
of decision, and that there can be no de- 
cision undér the terms of the old “Act such 
as appears to have been contemplated by the 
of order i in Abas Al Shah v. Sher faman, 
3 - aa A 
Our conclusion, therefore, i is ` this. i. our 
opinion, in‘ all cases in which’ a’ right to 
5G FB 1908,48 P.. W. R. 1908; 122 P. L. R- 
| (4) 17,P. R. 1908 (PB) 18-P. W.R. 1908; 158 
BU MW. ce oa wan, al ee 
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sue kad accrued before the ‘commencement 
of the Act, and limitation had begun to rui ` 
against the claimant, section 28 applies, and 
the claimant will have ‘one year from the 
date of the commencement of the Act in 
which to sue. i 
In cases in which the tight to sue accrues 
after the Act and thé period of limitation 
has not begun to run before thé commence: 
ment of the Act, the claimant will have the 
period of one year as laid ‘down in. section 
29 from’ the date on which limitation ‘be: 
guns to run. In this case, therefore, the 
claimant had one year from the commence: 
ment of the Act—llth . May, 1905, withid 
“which to sue and the suit is coriseqivently 
barred by limitation. he appeal must suc- 
ceed and is accepted with costs against the 
respondent, 
Appeal accepted. 4 





(s.c 9 P. W.R. 1909 Or) 1 
5 PUNJAB CHIEF COURT. ; 
CRIMINAL Reverence No. 1578 oF 1904. A 
March 11, 1905. 
Present :-—Mr: Justice Chatterji. - 
HIRA LAL—DEFAULTER—-PETITIONER 
J < ġersus ~ 
EMPEROR —T ko.’ MUNICIPAL’ Comirirer, 
LAHORE—RESPONDENT. ; 
- Punjub Munietpal Act XXof 1891), 5 201-Ari eara 
of rent not rẹ overable through a Hagrstrate—Termina s 
lion if Sapurddar's Liability’ 

’ Claims for arrears of rent, which aro not for ani 
arrears of tax, fee or for “money olaimable” under 
the Punjab Municipal Act XX of 1891, cannot ibo 
realized through the agency of a Magistrate naden 
section 201 of the Act, 

Din Muhammed y, Municipal Committee, Amritsar, 23 
P. R. 1903; Or, followed. 

Held, algo, that -tho liability of the daton (Sapurd: 
dar), of attached property necessarily terminates 
if attachment falls through. , . | A 
, Facts.—‘“One Madho Singh Pem 
the Municipal Committee ‘money-on a lease 
which seems to have been due to the Com: 
mittee in its private capacity as owner of the 
property leased. ‘On 2nd-October,-1899,. ap- 
plication was made for recovery ‘of thé 
amount through a Magistrate under -section 
201 of the Municipal Act: On-the ‘27th 
October; 1899, certain property (vessels he? 
longing to -Madho -Singh) was -attiched and 
entrusted to Hira Lalas “Sapurddax’? and 
on the 18th March, 1901, and 3nd- January 
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1902, he admitted his liability for. the whole 
amount outstanding against Madho Singh. 
‘The vessels then remained in Madho Singh’s 
fpossession and.were.by him sold to his cousin 
‘Sant Ram. Further attachment proceeding 
led to an objection by Sant Ram on the 18th 
- Jannary, 1902. The attachment was declared 
invalid and the property was restored to 
Sant Ram as the recognized owner. On the 
24th October, 1902, the property . in 
Sant Ram’s possession was again attached 
but was .eventually released by the Chief 
Court on the Ist August, 1903. 

On the 13th October, 1904, Mr. Brasher, 
Magistrate, 1st Class, Lahore, ordered the at- 
tachment to proceed against Hira Lal for the 
samonnt due.” : 

- GROUNDS OF REFERENCE. 


The “Magistrate has ordered the attach- 
‘ment of Hira Lal’s property for the recovery 
of money due to the Municipal Committee 
from Madho Singh under lease. The case 
“was sent up tothe Chief Court before by 
“my predecessor on the attachment of one 
‘Sant -Ram’s property, and the Chief Court 


ion the Ist August, “1903, ordered that that ` 


-property should be released. Having failed 
to recover themoney from Sant Ram’s property 
the Municipal Committee now wants to ro- 
-cover it from Hira Lal’s. 
t “The Magistrate’s order is altogether 
illegal. In the first place Hira Lal cannot 
ba proceeded against for-the debt due from 
-Madho Singh. Apparently the only reason 
for proceeding against him is that certain 
property belonging to Madho Singh was in 
October, 1899, entrusted to Hira Lal as a 
-Sapurdder and that on the 1&th March 
-1901, and the 2nd January 1902, he admitted 
this liability for the amount out- 
standing against Madho Singh. But the 
articles remained actually in. Madho Singh’s 
possession and Madho Singh sold them to 
Sant Ram.’ They” were attached but even- 
stually released by order of the Chief Court 
as I havo already stated. 
.. Seeing that there is no'property belong- 
ing to Madho Singh -in Hira Lal’s posses- 
„sion I do not see what right the Municipal! 
Committee has to recover the money from 
Hira Lal.: It was because Hira Dal 
had ‘been nominally a  “ Sapurd- 
dar” that he admitted his liability for the 
amount. e ha : 

“TIn'the second place it is clear that sec- 
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tion 20} of the Municipal Act does not 
apply. ‘The amount claimed by the Com- 
mittee is not the arrears of any tax or fee, and 
it is not money claimable by them under 
the Act. The Magistrate is wrong in think- 
mg that it is recoverable under section 87. 
The money is due under a contract and the 
Committee can bring a civil suit against 
-Madho Singh to recover it. 

I forwatd the racord to the Chief Court 
‘and recommend that the order of the attnch- 
ment be set aside.” 

Order.—tThe previous proceedings show 
that the attachment was set aside first by 
the “Magistrate and at all events by this 
Court onthe report of the Sessions Judge 
on lst Angust, 1903, and the goods released. 
The liability of the petitioner is conditional 
clearly on the attachment being maintained. 
He had custody of the -property as attach- 
.ed property, t.e., property which the Com- 
mittee could sell for realization of their 
dues. If the attachment falls through, the 
petitioner's liability necessarily terminates, It 
has no independent foundation. 

I am also inclined to agree with the 
Sessions Judge that no proceedings under 
section 201 for attachment can be taken by 


“the Committeé against the accused. I think 


Din Muhammad v. Municipal’ Committee, 
Amritsar (1), shows that under the section 
‘claims of this nature, which are not for any 


„arrears of tax, or fee or for money claim- 


-wble under the Municipal Act. cannot he re- 
“alized through the agency of a Magistrate. 
A fortiori the claim against the petitioner, 
which can only arise by virtue of an agree- 
ment to remain as bailee of property which 
the Committee had seized in order to re- 
‘cover.certuin rents due to them, cannot be 
so recovered. 

I set aside the order of the Magistrate 
‘directing attachment to issue against the 
petitioner. 

(1) 23 P: Be 1908, Cr. ance ian 
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RAM PRASHAD MISSER V. BABU MAHADEO PARSHAD. ne ty eae 


- (Not reported yet elsewhere.) 
` ALLAHABAD HIGH COURT. 
Sxconp Orvis Apprat No. 37 or 1909. 
August 12, 1909. 

- Present :—Mr. Justice Tudball. 
“RAM PRASHAD MISSER AND OTHERS— 
PLAINTIEFS— APPELLANTS 
versus 
Babu MAHADEO PARSHAD aarp orHERs— 

. DEFBNDANTS— RESPONDENTS. 

Pre: ‘Biuption—Wajib- -ul-arz——Interpretation of docu- 
-monts Variutionin theterms of Wajib- ul-arzes—-Custuns 
or contract-—Oustom maat be certain. 

=, Where thero is a variation between two wa- 
jib-ul-arse#, propared at two successive settlemonts, 
as to the manner in which the pro- -emptive 
‘right is to bo exorcised, the’ documents cannot bo 
held to record the'existence ofa custom. A oustom, 
to which the forco of law has to be given by 
the Courts, is one which must be certain and 
“not liablo to change. 

Ma‘idan Bibi v, Sheikh Hayatan, A. W. N. (1897), 3; 
-Taseadek Husain Khan v. Aly Hwan Khan, A.W. N. 
(1908), 121; 5 A. L. J. 470; Kesho Ram v. Ajudhia Nath, 

BAL J.9;1 Ind. Cas 82, noticed. 

Second appeal from the decision of the 
‘Additional Subordinate Judge of Gorakhpur, 
dated the 24th of September, 1908. 

. Mr. Iswar` Saran (with him Mr. M. M. 
Malaviya), for the Appellant. 
Mr. 8. 0. Choudhri (with him Mr. M. D. 


doire I and. Mr. Purmeshwar Dyal), for the É 


“Respondents. 

Judgment.—this appeal arisés out 
of asuit to enforce a right of pte-emption 
“im respect to a sale of shares in Zemindart. 
“The claim was based on custom. The evi- 
dence to prove the custom produced by 
the plaintiff, consists of an extract from the 
village wajib-ul-arz of 1833 and the whole of 
that for 1860. 

. Both the lower Courts have held that this 
evidence „does not establish the alleged 
“custom and have dismissed tha suit. They 


‚hold that these two documents ‘are records 


of contracts between the co-sharers and ‘do 
not relate the existence of a custom. The 
sole ground of appeal is that this evidence 
has been misconstrued and‘ that: upon) a 
proper construction they are clear evidence 
of the custom alleged. It is the old qnes- 
tion of contract or custom. I have been led 
by the parties through what I may fitly 
describe as a bewildering maze of conflicting 
decisions. 

The extract of the wajrb-ul-arz for 1833 
contains the preamble to that document and 
the clause relating to pre-emption. In the 


preamble the co- cree Set forth ‘that the 
village is their ancestral property, that they 


` desire to record tlie wajib-ul-arz and that after 


fully tunderstanding-the- conditions stated 
‘therein they gladly accept them as binding 
on themselves. The claim relating to pre- 
emption is headed “Mode of sale of transfer.” 

It then sets forth that if a co-sharer wishes 
to transfer his share he must first, of all 
inform the other co-sharers in‘the village. 

The document (be it custom or contract 
which it embodies) merely gives the ‘co- 
sharers a right of pre-emption against a 
stranger. It does not give any co-sharer such 
-a right as against another co-sharer. 

The wajib-ul-arz of 1860 has a preamble 
differing but slightly from that of 1833. In 
place of the words “samah bhujh kar apne 
„upar kabul karie ha:n? there are the words 
sharaiyat zail likhe dete hain mutabik uske 
kar band rahange. 

Clause 6 relating to pre-emption is headed 

ik mention of the transfer of - proprietary 
right.” It-relates that it shal: be necessary 
for the co-sharer wishing to transfer to offer 
the share first to- a near co-sharér and 
then to other co-sharers before selling to a 
- stranger. 
It must be wie here that between the 
settlements there does not appear to have 
.been any change in the constitutien oF the 
village. 

In deciding cases of this class Havent 
two rules which have, I think, been consist- 
ently followed in this’ Court. 

The first is that laid-down in Majtdan Bibi 
v. Sheikh Hayatan (1), that in. the absence- of 
other evidence if the wajib-ul-arz did not it- 
self show that the pre-emption clause was 
-the embodiment of a contract, the reasonable 
and proper construction would be that thé 
‘recital therein was one of a pre-existing 
custom. J 3 
- The second is to be’ found in Tusraduk 
‘Husain Khan v. Ali Hussain. Khan (2), that 
every case must be decided on the language to 
-be found in the documents on which the right 
-is based. - 

Other rules may be deduced from - other 
‘rulings but’ some appear not to have beon re- 
gularly observed. 7 
`” In Kesho Ram v: E Nath (8), adi in 
c (1) À. W. N. (1897), p. 3 

6 We W. N. (1908), p a 5 A. L. J. 470. 

6A L.-J.9; rii Cas. 82: g 
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Letters Patent Appeals Nos: 64 of ]904 and 6 
of 1908, the rule appears to have been laid 
down that if the pre-emptive right as ewi- 
-denced by an early wajib- ul-arz was one based 
on contract, the entry in a subsequent one was 
to be read in the light of the former and be 
‘deemed to evidence a contract. This was 
-based on the fact that. there could not be a 
sufficient opportunity between the two for 
the growth of w custom. But in Parbhu 
Nath v. Thakur Tewari, S. A. No. 367 of 
1907, this was not followed, and the 
-custom recorded in -1860 was maintained 
though in the. preceding wajib-ul-arz a 
‘contract had been. recorded. In S. A. 
No. 346 of 1904, the-decision on which was 
‘upheld on appeal under the Letters Patent, it 
-was ruled that where successive tdjib-ul-araiz 
show.changes in the ord2r of priority as re- 
.gards:' the rights of the co-sharers to pre- 
empt, there is a presumption that the right 
is based on contract, as a custom must be 
“invariable. 

But in F. A. No. 77 of 1908 hes there 
was a change of this short, the custom was 
upheld though there was a difference between 
the documents of 1860 and 1870. 

: In §. A, No. 533 ,of 1907 and S. A. No. 335 
of 1908 and S. A. No. 335 of 1909, it was held 
that variations in the soajtb-ul-aratz denote 
contract and got- custom because .a custom 
must beinyatiable and notichangeable. 

I Coming: now to-the eviderice i in the present 
-caso it is contended : = 

(1) That the language’ ‘of the icajib-ul-arz 
‘of 1833 in no way denotes a contract and, 
- under the rule set forth in Majidan Bibi v. 
Sheikh -Hayatan. (1), must be construed as 
evidence of custom. : 
`~ (2) That inthe ecajib-ul-arz of 1860 the 
preamble cannot have been intended -to de- 
note a contract because there ‘are matters 
‘set forth in the body of the document whieh 
could not. have been the subject of con- 
tract as certain clauses set forth matters of 
eee custom or at least practice. 

(3) That the difference .between the terms 
‘of the two documents is very slight as the 
‘later document gives a preferential right of 
‘pre-emption to only.one class of co-sharer 
and itis quite-possible for this. variation to 
have crept imand crystallised into a custom. . 

On the other hand it is pointed out. . 

(1) That wajib-ul-araiz from this same ais 
trict, worded exactly as these are worded, 
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‘have been ruled to denote contract 
- and not custome. g. Phallu Ram v. 
. SheoHarakh S.A. 810 of 1903, (which 
I myself decided as District Judge 
_ of Gorakhpur on appeal); Dhuran 
"Rai v: Tahal Rat, L. P.A. No. 64 of 
1905; Mahmud Khan v. Ilahee Baksh, 
Letters Patent Appeal No. 61 of 
1908. In.the latter case also there 
was a variation of the order of 
precedence? adong the co-sharers as 
stated inthe two wajib-ul-araiz, 
(2) That the directions,~issued by Go- 
vernment to Settlement Officers in 
1658 page 76 para. 167. show that 
agreements as to the right of pre- 
emption were ordered to be recorded. 
Attention is, of course, directed to 
those cases in: which it has been 
ruled that variations in the various 
wagjtb-1l-aratz raise the pre-sumption 
_of contract. 
The two documents now in evidence must 
be read together. I cannot take each one 
separately and shut my eyes to the exis- 
tenes of the other. 
In neither do-we find any mention of the 


“word “eustom.”- In both we find language 


showing that at the timeof settlement there 


was some agreement between the co-sharers, It 
-might have been possibly an agreement to 


abide by old existing customs. but the docen- 
ments do not show this. 
In addition to this there is the variation 


between the.two documents as to the manner 
in which the pre-emptive right is to be ex- 


ercised, which is, inmy opinion, inconsistent 
with the existence of a custom. A custom, io 
which the .force. of law has to be given by 
the Courts, is one which must be certain 
and not liable to change. 

All these are indications of contract and 
not of custom and in this opinion I am 
supported by the fact that in other cases, 
documents -similarly worded to these, have 
been held to denote contract and not custom. 
I think it would be wise to adopt the same 
construction now for the sake of consistency 
and to prevent the uncertainty which arises 
from -conflicting decisions, even if I had 
doubts in my own mind on the subject, which 
1 have not. ' 
` In my opinion the lower Courts have put 
a true construction upon these documents! 
‘Thére-ig no other evidence to show that the 


4 
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custom allegéd- has been wegularly followed 
or exercised.’ No instances have been men- 
tioned ‘of its fexércise at any time. There 
shave,beenmo decrees upholding the custom. 
` In the absence of any other evidence, I 
“must hold that .the.custom is not proved by 
the documents in question. 
n Sad dismiss the appeal with costs. 
" : Appeal dismissed. 


Ne 
`~ 
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_ FuLL Benom REFERENCE IN REGULAR CIVIL 
APPEAL No. 25.08 1906. 
August 28, 1909. 

Present :—Sir Lawrence Jenkins, KT., 
Chief Justice, Mr. Justice Stephen, Mr 
Justice Mookerjee, Mr. Justice Coxe and 

Mr. Justice Chatterjee. 
BHUPATI NATH SMRITITIRTHO 
BHATTACHARJEH—P tatstirr— 
` APPELLANT 
WETSUS 
RAM LAL MITRA AND OTHERS— 
ID EFENDANTS—RESPONDENTS. 

Hinds Law—Religious Endowment—Gift to idol to-be 
established in future, not void—Trust, creation of— 
Dwection to executor to establish deity, not invalid. 

The principle of Hindn ‘Law, which invalidates a 
gift other than to a sentient being capable of ac- 
cepting it, does not apply to. a bequest to trustees 
for the establishment of an image and the worship 
of a Hindu de:ty after the testator’s death, and 
does not: make such a bequest void. 

Upendru Lal Boral v, Hem Chandra Boral, 25 C. 
405; 3C. W. N. 205 Brojomoyee Dassee v, Trilokho- 
mohimi Dassee, 29 C. 281 and Nagendranandin: Dassi 
v. Benoy Krishna Deb, 80 0. 521, overruled, so far as 
they Jay down the proposition that a gift to a Hindu 
deity whose image is to bo ostablished and consecra- 

. ted in future is void. 


Appeal from the decreeof the Sub-Judge 
of Rangpur, dated September 22, 1905. 

This .case.at first came before Mitra and 
Bell,. JJ., who referred it to the Full 
Bench by the following: 

ORDER OF REFERENCE. 

Mitra, J.—There is now no doubt as to the 
facts. Umes Chandra Lahiri died on the 
28th June 1890, having made his last will on 
the 26th June 1890. Heldeft him surviving 
his didow Broja Kumari, his mother Ananda- 
moyi, & sister Iswamba and a cousin sister 
Bhagabati. They are now dead. Braja Kumari 
died on the 27th January 1894. Her hus- 
band had, by his will, given her authority to 
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adopt three sons in succession, one in n default 
of the other, but she did not exercise her 
authority.. The seventh defendant, Hem 
Chandra Lahiri, is now admittedly the 
testator’s heir-at-law, if the true construction 
of his will leads t a conclusion of intestacy 
after his widow’s and mother’s death, The 
plaintiffs ave the sons of the testator’s guru, 
Hari Nath Bhatta- 
charjee, who died either in December 1892 or 
January 1893, č.o., about a year before the 
avidow’s death. 

One of the provisions made ‘by the testator 
in his will was that, if at the death of his 
widow,-no son or adopted son existed capable 
-of taking ‘his property, the executors named. 

in ‘his will would establish an image of the 


-goddess (Kali in the name of his mother 


-Anandamoyi, and the surplus income left 


-after the worships of the family deities, 


Iswar Gopal Deb, Saligram Narain and Iswar 


‘Muhadeb, should 'be devoted ‘to the worship 


of the goddess to be called Anandamoyi 
Kali. In accordance with this direction, the 
executors estublished ond consecrated in the 
month of October or November 1894, an 
image of the goddess made of earth and 
later on, in the year 1899, replaced the image 
‘by one made of’ stone and had a temple 
built for its location. They ‘thus carried out 
the directions in the will, and the “worship 
has ever since been duly carried: -on. 

The testator, ‘however, added a direction 
in his will that “if for any reason the image 
of Iswar Kali Debi is not established and 
if the income of my properties is not used 
for her seba and worship, then my Gurudev 
and his sons, grandsons, etc, in succession 
shall get my Rungpur properties and possess 
the same in absolute right from generation to 
generation with right to sell or make. a gift 
thereof.” A similar provision was made with 
respect to some other ‘properties in favour 
of the testator’s purohtt ‘(priest). 

The present suit was instituted by, the sons 
of the guru on the 4th ‘July 1904, for a 
construction of the testator’s will, for.a 
declaration that the trust for ‘the establish- 
ment and consecration - of the image of the 
goddess -Kali and her worship was void,.for 
possession of: the Rungpur, “properties ‘and 
for an account‘ and mesne- "prof ts. Some, of 
the defendahts.‘are ‘the surviving executors 
and trustees. The defendant’ Sarat Chandra 
Mitra was entitled to an annuity under the 
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will. Hem Chandra Lahiri and the legal 
representatives of some of the deceased exe- 
cutors and trustees are also parties to the 
snit. The suit was defended ‘by the Wana 
executors ‘and ‘trustees. 

Ona the question of tha validity or ‘otha 
wise of the ‘bequest relating to the goddess 
Kali, the lower‘Court was of opinion it was 
valid, and it accordingly dismissed ‘the suit. 
The plaintiffs ‘have appealed from the decision 
of the lower Oourt, and ‘the first and most 
important question raised for our considera- 
tion refers tothe validity of this bequest. 
“= TNhe.guestion is one of some difficulty as it 
involves the consideration ofthe wider ques- 
tion: Does the text or phrase ‘ relinquishment 
in favour of the donee who is a sentient person” 
in ‘Chapter I pwa. 21 of the Dayubhaga of 
Jimuts Vahana, tthe ‘text which is'the found- 
ation of the doctrine of Hindu Law thata 
gift toan unborn is invalid, render a beqnest 
for religious purposes invalid, when ‘the 
physical manifestation of the Hindu Deity 
for whose «worship the bequest ‘is made ‘was 
not in existence at ‘the time of the ‘testator’s 
death. 

In Jatindra Mohun Tagore v. Ganondra 
Mohan Tagore (1), the Judicial Committee 
ofthe Privy ‘Council was dealing with the 
case of gifts to human beings and applying 
the rulelaid downin Dayabhaga, ‘Chapter T 
para, 21, their Lordships came ‘to ‘the con- 
clusion that in order to make a gift under a 
wìll walid, the donee, except in the case of 
an adopted child or child en venire sa mere, 
must be a person in ‘existence capable of 
taking atthe time the gift takes effect. ‘The 
reason ifor bhe exception in favourofa child 
in embryo as given by Willes, J., who deliver- 
ed the judgment of the Judicial Committee, 
was that by a rule generally adopted in 
jurisprudence children in embryo who after- 
wards come into separate existence are ir- 
cluded in ‘the dlass of -sentient ‘beings. 
The reason given for ‘the inclusion of an 
adopted son was ‘that in contemplation of 
Hindu Law, such a child is begotten ‘by the 
father «on behalf of whom ‘he is adopted and 
is by a fiction of law supposed to be in 
embryo-atthe time of the death of the per- 
son who was given.an authority to ‘adopt 
either ‘by a deed of adoption or by awill A 
Hindu ‘deity is in the contemplation of 
Hindus always inematence; the establish- 


(1) 9 B. L. R. 877; 18 W. R. 359. 
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ment and consecration of a visible imago 
is merely a pyhsical manifestation. Tho 
idea of the ‘birth of any of the deities of 
the Hindu pantheon at the present age or 
of any deity being non-sentient is utterly 
opposed to the Hindu Sastras and Hindu 
religious notions. I do mot, therefore, see 
why a gift to'a Hindu deity should not be an 
exception in the same way as toa child in 
entbryo oran adlopted son. 

Bequests for charitable purposes such as 
bequests for feeding the poor, for the estab- 
Tighment and maintenance of schools and 
for medical help to the sick are much of the 
same character. “The exact objects of charity 
are not ascertainable at the time of the 
testator’s death and ‘the objects themselves 
must always’ be fluctuating. Trustees hold 
property for charitable purposes. The objects 
of charity though not definitely ascertainable 
at any ‘time are alwaysin existence and be- 
quests for charitable purposes have always 
been held to be valid. 

In Upendra Lal Boral v. Hem ‘Chundra Boral 
(2) , however, a bequest or dedication of property 
to a Hindu deity whose image was to be 
established ‘and consecrated after the death 
‘of the testator by ‘his executors or trustees 
was declared to'be void. The learned Judges 
who decided the case were of opinion that 
‘although'there could be no doubt ‘that ‘the 
deity was-‘always in existence, there could be 
no deity as such capable of accepting gifts 
until the deity was personified, and ‘they relied 
onthe ‘Tagore case (1), and Bai Motivahu v. 
Bai Mamubai(3). Neither of ‘these cases, how- 
ever, refers directly to gifts to deities. The 
decision in Upandra La) Boral v. Hem Chundra 
Boral (2), was followed by Stanley, J. in 
Rojomoyes Dassee v. Troylukho Mohiney Dassee 
(4), and by Stephen, J., in Nogendra Nandini 
Dassi v. Benoy Krishna ‘Del (5), and in Pro. 
motho Nath Roy v. Najendrabala Ohow- 
dhrani (6), the learned Judges (Caspersz and 
Coxe, JJ.,) weve inclined to follow these de- 
cisions. 

A. different view, however, appears to have 
been taken by Sale, J. in Prafula Chandér 
Mullick y Jogendra Nath Sreamany (7). It was 
held in that case that a bequest of property to 


trustees for the performance of the worship of 
(2) 25 0.405; 23 C. W. N..295, 
(3) 21 B. 700; 241. A. 93. 


(4) 29 0. 260. (3) 80 C. 521 
(6) 18 O.W W108 GT aa 
(7) 90. W. N. 528; 10. L. J. 805 
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deities to be established and consecrated 
periodically was valid. In a large number 
of cases cited before us, the validity of. be- 
quests for the performance of worships after 
the periodical establishment and consecration 
of images of deities such as Durga and Kali 
and for the construction of temples and estab- 
lishment of images was‘ not questioned, -and 
Sale, J., had himself followed the practice with- 
‘out question i in a previous case Bhaggobutty 
Prosonno Sen v. Gooroo Prosonno Sen Bisseswar 
Prasanna den Y. Bhagabati Prasanna Sen, (8). 
The validity of bequests for the performance 
of periodical worships of deities like Durga, 
Kali, etc., has, in fact, never been questioned, 
though it is well-known that their worships 
are performed ‘after ‘images are made and 
consecrated. Ido not see my.way to make 
“any distinction in principle between an image 
‘of a deity tobe permanently established and 
an image,to be established and consecrated 
„and worshipped for a time and then submerg- 
“ed in water. 

An image of a deity may be broken or 
-destroyed and it ia often necessary to replace 
jit by another image and then.to consecrate 
ib. Notwithstanding the establishment of 
“a new image, the essence of the deity which 
vin contemplation of law isa juristical person 
‘in ‘eternal existence is supposed to be the 
“game as. ib was in the old image. It will be 

| difficult to: hold at the present day that on 

‘the mutilation or destruction of an image, an 
‘endowment lapses. A change in physical 
“manifestation does not destroy the personality 
“of a Hindu deity; neither does the establish- 
, ment and consecration of an image bring, 

in the contemplation of Hindu Sastras, a 

juristical person into fresh existence capable 
_ of accepting a gift. 

As a matter of fact, no Hindu deity is 
_supposed, except by a fiction, to actually 
“accept or enjoy the benefits arising out of 
use of property, in the sense these words may 
“be used with respect to human beings. A 
gift to a deity is in substance a gift for charity 
_for the use generally of Brahmins or a 
. particular Brahmin or his family,, and the 
iden attached to such a gift is a charitable 
/ use coupled with spiritual benefit to the donor. 
“An image is supposed to be necessary for 
“worship, as the conception by man of a deity 
without a physical representation is psycho- 
logically impossible. . 

(8) 25 O. 112 and on appeal (1908) 3 0. L; J. 606. 
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The NGE of the Bani in "Upendra, 
Lall Boral v. Hem Chundra Beral (2), which, 
has been followed in some of the later Cases. 
has been questioned before us. There is also. 
a want of harmony inthe reported cases as to 
the application of the principle on which 2 
gift to an unborn has been declared to bei in- - 
valid. -I have also-grave doubts as to the 
correctness of the proposition of Hindu Law 
laid down in Upendra Lall Boral v. Hem 
Chundra Boral (2) and followed in the later 
cases. I, therefore, refer the. following 
questions for decision by a Full Bench. 

(1). Does the principle of Hindu Law, 
which invalidates a gift other than to a senti- 
ent being capable of accepting it, apply to a 
bequest to trustees for the establishment ‘of 
an image and the worship: of a Hindu deity 
after the testator’s death and make such R 
bequest void. |, 

2. Whether the cases of Upendra Lali 
Boral. v. Hem Uhundra Boral. (2), Rojomoyes 
Dassee v. Troylukho Mohiney , Dassee (4) and 
Nogendra Nandini Dassi v. Benoy Krishna Deb 
(5), have been correctly decided so far as they 
lay down the proposition that a gift to, Y 
Hindu deity whose image is to bo established 
and consecrated in future is void:. 

Bell, J.—I concur in the statement of the 
facts of the present case made by Mr. Justice 
Mitra and I agree with him that the questions 
of law set out by him should be referred to & 
Full Bench for decision. , 

Mr. H. D. Bose, Counsel and Babus “Mani: 
matha Nath Mukherji and Ranakanto Bhatta- 
charya, for the Appellant. 

Babus Golap Chandra Sarkar, Mohint Mohin 
Ohakravarti and Shib Ohandra Palit, for “the 
-Respondent. 

Judgment.. 

Jenkins, C. J.—The questions referred for 

our determination are :— 


(1) Does the principle of Hindu Law which 


invalidates a gift other than to a sentient 


being capable of accepting it, apply to a 
bequest to trustees for the establish- 
ment of an image and the worship of a Hindu 
deity after the testator’s death and make such 
a bequest void ? 

(2) Whether the cases of Upendra Lal 
Boral v. Hem Chundra Boral (2), Rojomoyee 
Dassi v. Troylukyo Mohtney Dassee (4), and 
Nogendra Nandini Dassi v. Binoy Krishna Deb 
(5), have beem correctly decided so far as 
they lay down. the proposition that a 
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gift tð a Hindu deity whose image is to 
be’ édtablished and consecrated in future 
is voidP The disposition which has led 
‘to this reference, is contained in the will 
of Umesh Chandra Lahiri, and is in these 
terms :- — 
a (Ka). All my properties shall be placed. 
in the hands of Babu Ram Lal Maitra, 
son’ of the late Ram Chandra’ Maitra of Hari- 
pur and the grandsons of my father-in-law,’ 
Sriman Kali Prosanna Maitra, Sriman’ 
Chunder Maitra, Sriman Protap Chandra 
Maitra, Sriman Abhoy Gobinda Maitra, ete., 
as trustees. They shall, according to the 
provisions made in paragraph 4, pay to the 
persons mentioned in that paragraph, their 
monthly allowances, as fixed by me: and 
shall defray the expenses for the performance 
òf rites for the spiritual welfare of my 
mother, fall sister and cousin (father’s 
dister’s daughter): and shall pay to my 
Garudeb Srijukta Harinath Bhattacharjee 
of village” Purbasthali, in the district of 
Burdwan, Rs. 10 as “Barshick” and to my 
“Purohtta”’, Srijukta Srish Chandra Chuker- 
purty. of Salkeah, Rs.’ 5 as “Barshick? and 
after defraying the expenses for the sheba and 
worship, during my turn, of theancestral Ijmali 
“Bighräha” Iswar Gopal Deb Thakur, Saligram 
Narain and Iswar Mahadeb Thakur, they 
shall ‘spend tho surplus income which 
may be left in the sheba and worship 
of Kali after the name of my mother, ¢e., 
in the name of Iswar Anandamoyee Kali. 
The: image of the deity shall be established 
and consecrated at my dwelling house or at 


‘Kasi and in case any of the persons mention-: 


ed in paragraph 4 dies then the allowance 
which I have fixed for him or her, during 
his or her life-time, shall, after his or her 
death, be spent forthe worship of thesaid Iswar 
Anandamoyee Kali. 

' “(Rha). If the said Ram Lal Maitra or any 
of the grandsons of my father-in-law dies, 
his heirs shall be appointed in ‘his place, 
in order of seniority, and act according to 
the provisions made in paragraph (Ka) 
and hold the estate as trustees. If any 
of those heirs be a minor, then his law- 
ful guardian shall hold the estate during 
his minority: and when he will have 
‘attained his majority, then‘the estate 
shall pass into his hands as a trustee.” 

“ The will then goes on to provide that if 
for any reason the image of Iswar Kali 
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Debi is not established and if the income of 
the testator’s properties isnot used for her 
sheba and worship, then the testator’s Guru- 
deb and his sons, grandsons, vtc., in suc- 
cession should get his Rungpur properties 
and possess the same in absolute right from 
generation to generation. 

The facts as found by the referring Bench 
are briefly these :—Umesh Chandra Lahiri 
died on the 28th June 1890 and in the 
events which have happened Hem Chandra 
Lahiri became and now is his heir-at-law. 
It was not until 1894 either in the month of 
October or November, that the executors 
for the first time established and consecrated 
an image of the Kali. The image so establish- 
ed was‘in the first instance of earth but 


in 1899 it was replaced by one of stone and. 


a temple was built for its location. The wor- 
ship has ever since been duly carried on as 
provided in the will. All we have to consider 
is whether the fact that the image was estab- 
lished and consecrated for the first time after 
the testator’s death invalidates the promega 
in the will. 

- It is necessary to observe tho precise 
character of this provision. It does not pur- 
port tobe a simple gift of property to an 
image to be consecrated as was to some extent 
the basis of the appellant’s argument before 
us : but the testator directed all his property 
to be placed in the hands of persons named 
by him and . subject to certain payments 
these persons were directed to spend the sur- 
plus income, “which might be left, in the 
sheba and worship of Kali after establishing 
the image of the Kali after the name of his 
mother. Now this manifestly was a dis- 
position for religious purposes and such 
dispositions are favoured by Hindu Law. 
Thus it is said by Katyayana: “Ifa gift 
be promised bya person whether in health 


or sickness for areligious purpose, and he’ 


dies without making it, his son should be 
compelled to make it: of this there is no 
doubt.” (See Mandalik’s Hindu Law, page 
124). And again in the chapter of the 
Mttakshara which deals with gifts it is said. 
“Whatever has been promised to any body for 
religious purposes should be given to him 
without fail.” (See Mitakshara Vayabokar 
Adhyay, part IIT Chapter IV, Section 14, 
translated by the late Girish Chandra Tar- 
kalankar). “Property” it is said, “thus given 
by @ man> or appropriated (hy him) to reli- 


2. 
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gious uses cannot be set aside by his son.and 
the rest. The giver is competent to take 
care of the. wealth or property endowed for 
religious purposes. He can no longer resume 
it becanse Dharma is the then Master or 
owner of such property. Let the owner him- 
self or his representative, O Goddess1 ap- 
propriate.to-pious. purposes the corpus of a 
property orits income according as it may. 
have been resolved”. (Mahanirvanranira 
Section 12,,V.V. 92-94) Other texts might be 
cited in support of this view, but it is un- 
necessary to elaborate this. point. 

And it is not in the texts alone that sanction 
is to be found for the view that dis- 
positions for religious or charitable purposes 
are favoured ; the leaning of the Courts too 
isin the same direction. Thus in The Mayor 
of Lyons v. Hast India Company (9), it was 
said: “ Their Lordships are well aware that 
in pursuing this course they are sanctioning 
a proceeding for which there is no exact and 
complete precedent in the administration of 
charitable funds in this country,. but in one 
respect there is sufficient authority, viz., as 
far as regards a. postponement of distribu- 
tions and the not declaring the gift void 
on account of any present difficulty in giving 
it effect: the case of Attorney-General v. 
Bishop of Ohester (a), furnishes a direct 
authority for not declaring a legacy void 
because it was for an object which could not 
at the time be accomplished and for re- 
taining the fand in Court until it should be 
possible to apply it”. Now had the direction 
in the testator’s will simply been that the 
surplus income'should be spent “ in the sheba 
and worship of Kali” it would, I think, clearly 
have been good, for the purpose would have 
been religious and the direction would not have 
been bad for uncertainty. 

On the question of uncertainty we may 
look for evidence to the English decisions 
[Runchordas Vandravandas v. Parvattbat (10), 
and in England it has been held that gifts 

for the worship of God” or “to be employed in 
the service of my Lord and Master” are good 
Attorney-General v. Pearson (11) and Powers- 
court v. Powerscourt (12) and In re Darling 
(18). Then does it invalidate the dis- 
position that the direction is for the spending 

(9) 1 M. I. A. 175. 

(a) (1785) 1 Brown O. O. 444 

(10) 23 B. 725; 26 L A. 71. 

(11) (1870) 8 Merivalle 358. 

(12) 1 Molloy 616, (18) (1896) L. R. 1 Ch. 60. 
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of the surplus income in the sheba’ and. wor- 
ship of Kali “ after establishing the image 
of the Kaliafter the name of my mother.” 
I think not: the pious purpose is still the 
legatee, the establishment of the image is 
merely the mode in which the pious purpose 
is.to be effected [see. Mills v. Farmer (14)]. 
And the decision in Ramtonoo Mullick v. 
Ram Gopal Mullick (15), shows that the 
pious purpose does not fail merely because 
the testator directs as a means of carrying it 
into effect that something should be done 
after his death [see too Mayor of Lyons 
v. East India Company (9), and Parmanandas 
Jicandas. v. Venayeka Rao Wassudeo (16)]; 
But then it is. urged that the decision in 
Upendra Lal Boral v. Hem Chundra Boral (2) 
is against. the validity of the disposition 
now under consideration, There apparently 
power was given bya testator to his wife to 
establish the service of an idol and by making 
a will in favour of it to manage the 
properties, construct a temple and. perform 
the sheba. 

In relation to these dispositions it was said, 
“Tf there was a gift io the idol it was. bad 
because there was no idolin existence at the 
time of his death.” Inthe first place it is 
this decision that has principally led to. the 
present reference, so that it cannot be regard- 
ed asin itself an authority binding on us. 
Next itis to be noticed that the learned 
Judges did not consider the aspect of the 
case which I have been discussing, but treat- 
ed the disposition with which they were con- 
cerned as though it were simple gift toa non- 
existent idol. 

Ihave shown that the disposition with 
which we have to deal in this cnse is some- 
thing different from that. g 

But apart from that I think we should not 
regard the decision in Upendra Lal Boral's 
case (2), as affording any sufficient reasons 
for holding the direction now under considera- 
tion as invalid. 

That decision purports to rest on the aun- 
thority of Bat Mottvahu v. Bat Mamubai (8) 
where their Lordships after referring. to the 
Tagore case(1) say: “Two rules applicable to 
the will now under consideration are laid 
downin the judgment of the Committee: 
One is ‘that a person capable of taking under 

(14) 19 Ves. at p. 486; 8 Mer. 65. 


(15) 1 Knapp’s Report, 245. 
(16) 7 B. 19 at p. 82, 
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“a will must be' sucli a person as’ would take 


a gift inter vivos and! therefore must either in 
fact or in contemplation of law be in existence 
at the death of the testator,” page 70 .. 

. And it is said (page 69}: “ The analogous 
law in this case is to-be found in that appli- 
cable’ to gifts, and even if wills were not 
universally to be-regarded’ in all respects 
as gifts'to take effect from: death they are 
‘generally so to'be regarded as to the property 
which they can transfer and the person to 
whom itcan be transferred.” 

Now turning to tle Tagore caso (|), we find 
that the rule against a gift to a person not in 
existence: and: capable of taking from the donor 
at the time. when the gift is to take effect 
rests on the principle expressed in the Duya- 
bhaga, Chap. È Ver: 2% by the phrase “ re- 
linquishmentin: favour of the'donee who isa 
sentient person’, 

This passage in the Dayabhaga is used 
to illustrate the proposition that “the right 
of one! may ‘consistently arise from the 
act of another” and it is there pointed’ out 


‘in proof of this tliat in the case of donation 
‘the donee’s right to the thing arises from 
the act of the giver ; namely from his relin- 


« 


quisiment in favour of the donee who is a 
sentient person,” 

The Privy Council evidently considered 
the latter of these two. cases was governed’ by 


the earlier notwithstanding tlat to the one 


the Mitakshara and to the other the DayatHaga 
applied, and that in relation’ to the question 
involyed in the text cited'the contentions of 
the two schools are nob in complete harmony. 
So ibis immaterial that the referring Bench 
does not state which’ school of law applies. 
lt is, no-doubt, true that an idol has been fre- 


“quently: described’ as a- juridical person and 


even as owning property (Malaranee Shibes- 
suree’ Dobia v. Mothooranath Acharjo (17), but 


‘it has since been: explained that it is only in 


an- ideal sense that property can be said to 
belong to an idol, Prosuno G@omaree Debta v. 
Golab Chand Raby (18),. and’ Jagadindra 
Nath Roy v. Hementa Kumari Debi (19). 
Whether this ideal sense: meaus more than 
that the dedication to: a deity 19a com- 
pendious expression of the pious: purposes for 
which the dedication: is: designed may be a 
question. 
(17) 18 M. I. A. 270. 


(18) 21. A. 145; 23 W. R. 253; 14 B. L. 450. 
(19) 81 I. A. 209; 810. 120; 8 C. W. N. 809. 


Tn favour of this view we have the doctrine 
of Medhatitht cited’ to us-in the course of the 


. argument that the primary meaning of pro- 


‘perty and’ ownersllip is not applicable to God, 
and’ the: train of reasoning that is suggested 
by the teaching of the Aditya Purana that the 
gods'cease to reside ın images which are 
mutilated, broken, burnt and so forth (Sars- 
wati's Hindu Law of Endowment, page 129), 

But whatever may be the true view on 
this obscure and’ complex question, this at 
Yeast seems clear that the role which re- 
quires relinquishment should be to a sentient 
person does not forbid’ the gift of property 
to trustees for a religious purpose though that 
purpose cannot in stricbness be calleda sen- 
tient person, Ramtonoo Mullik’s case (15). It 
would seem that the rule propounded by 
Jimutavahana had regard’ rather to the 
general proposition for which he was con- 
tending, t e., that the act of the giver is the 
cause of property, than to its application to 
particular objects of benevolence. The fiction 
thet an idol isa person capable of holding 
property. must be kept wibhin its proper 
limits, and were-we to accede to the argument 
that has been advanced’ before ns, we should 
be allowing, fiction to be builé on fiction to 
the hindrance: and’ not for the furtherance of 
justice. 

In my opinion, therefore, the reference 
‘should’ be answered by saying that the prin- 
ciple expressed by the phrase “ relinquish- 
ment in favour of the donee who is a sentient 
person” does’ not apply to the direction 
contained in the testator’s will that the per- 
sons indicated by him shall' spend the surplus 
income in the slieba and' worship of Kali after 
establishing the image of the Kali after the 
name'of the testator’s mother, and that if 
and so far as the cases cited in the reference 
conflict with this view they have not been 
‘correctly decided. 

Stephen, J’—In this case I have had the ad- 


‘vantage of reading the judgments of my col- 


leagues before writing my own. lagree with 
their conclusions- and concur in their reasons 
and have in fact nothing to add to what they 
have said. But by reason of the importance 
of the case I wish to’ explain briefly how 
the matter presents itself to me, relying on 
my brothers Mookerjee and Chatterjee for 
the contents of the Hindu texts—which are 
of prime importance in the decision of the 
question before us, 
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There is nodoubt in the first place that 
dedication bya Hindu of property- to 8 
deity is not only lawful, but commendable 
in a high degree. But the question arises 
what is the legal effect of such a dedication. 
A gift consists of two parts, abandonment 
of rights over the subject-matter of the 
gift by the donor, and acceptance of those 
rights by the donee. In a dedication to a 
‘deity theabandonment by the donor takes 
place according to the ordinary law; but 
there can be no acceptance by the deity. 
Why this should be so may be a matter that 
we need not enquire into; but the fact ap- 
pears tome to be explained by two self- 
evident propositions, namely that it is a 
contradiction in terms, to talk of the creator 
accepting anything, in the legal sense of the 
word, from acreature, and that itis incon- 
ceivable that laws which were made for, if 
not by, men should be applicable to a deity. 
But though a dedication to a deity does not 
constitute a gift it hasa legal effect. The 
intention of the donoris that the subject- 
matter of the gift shall be used for doing 
honour to the deity by worship and for con- 
ferring benefit onthe worshippers and the 
ministers of the deity who conduct it. This 
worship is properly and I understand ne- 
cessarily carried out by having recourse to 
an image or other physical object, but the 
image is nothing till inspired by the 
deity. 

It is the duty of the sovereign to see 
that the purposes of the dedication are carried 
out. 

On, and, consequently with, this basis of 
general principles, modern law has arrived 
at certain conclusions. Of these the most 
important for present purposes is that an 
idol afterit has been duly constituted isa 
juridical person in an ideal sense. The 
practical meaning of this somewhat elusive 
expression is that the ministers of an idol 
have over the property dedicated to the 
idol, which is the same thing as the deity 
inspiring the idol, the same rights that they 
would have if they were trustees for his 
benefit, or if he was an infant and they, 
managers on his behalf, being at the 
same time liable to corresponding duties 
legally enforceable. This seems to me to 
show that such adedication as the present 
is a devise fora religions purpose such as 
on the authorities referred to by my learned 
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brothers would he recognised as valid by 
English law, and not considered as bad for 
uncertainty. : 

The above considerations leave no ‘room 
in the case of a dedication to a deity for the 
application of the rule as to the invalidity 
of gifts other than to sentient beings laid 
down in the Tagore case (1), and it 
follows that the present case, and the sub- 
sequent cases quoted inthe reference before 
us must be held to have been wrongly 
decided. 

Mookerjee, J.—The two questions of law 
which have been referred for decision by 
the Full Bench have been formulated in 
the order of reference in the following 
terms :— 3 AE 

(1) Does the principle of Hindu Law, 


‘which invalidates a gift other than to a 


sentient being capable of accepting it, apply 
to bequests to trustee, for the establish- 
ment of an image and the worship of a 
Hindu deity after the testator’s death, and 
make such a bequest void P 

(2) Whether the cases of Upendra Lal 
Boral v. Hem Ohundra Boral (2), Rojomoyen 
Dassi v. Troylukho Mohiney Dassi (4), and 
Nogendra Nandini Dassi v. Benoy Krishna, 
Deb (5), have been correctly decided so far 
as they lay down the proposition that a 
gift to a Hindu deity whose image is to 
be established and consecrated in future is 
void. 

The will of the testator, upon the con- 
struction of which these questions have 
arisen for consideration, directed that, in 
the event of the failure of a son or adopted 
son to the testator, after provision made 
for certain bequests, the executors were 
“to spend the surplus income which may 
be left, in the sheba and worship of Kali 
after establishing the image of Kali, after the 
name of my mother, te, in the name 
of Iswar Anandomoyi Kali, the image 
of the deity shall be established and con- 
secrated at my dwelling house or at 
Kasi.” 

The plaintiff commenced the present ac- 
tion for construction of the will and for 
a declaration that the trust for the eg- 
tablishment and consecration of the image 
of the goddess Kali and her worship was 
void inasmuch as the deity had not been 
established in the life-time of the testators, 

We have been invited by the learned 
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counsel for the appellants to answer the 
questions stated-in the order of reference 
in the affirmative. Ithas been argued, upon 
the authority of the decisions of the Judicial 
Committee in the cases of Tagore..v. Tagore 
. (1), Bait Motivahu v. But Mamutai (3), 
that a person capable of taking under a will 
must be such a person as can take a gift 
inter vivos, and, therefore, must either in fact 
or in contemplation of-law be in -existence 
at the time of the death of the testator. 
It has been assumed that this rule is ap- 
plicablé to a bequest to trustees for- the 
establishment of a Hindu deity, and the 
inference has been drawn that the manifesta- 
tion of the deity in the. form of an image 
must be in existence at the time of the death 
of the testator. As reliance has been placed 
upon. two decisions of the Judicial Committee 
which in so far. as they decide any question 
of law are binding upon this Court, it is 
essential to examine closely the decisions 
themselves, and to determine whether they 
are really applicable to the matter now under 
discussion. In this connection, ib is useful 
to bear in mind the well known observation 
of Lord Halsbury in Quinn v. Leathem (20), 
that a case is only an anthority-for what it 
actually decides, and: cannot be quoted for a 
proposition that may seem to follow logically 
from it. : 
. In the case of Tagore v. Tagore (1), the ques- 
tion which arose for consideration was as to 
the validity of testamentary bequests and gifts 
inter vivos in favour of human beings. With 
reference to this subject, their Lordships of 
the: Judicial Committee observed that the 
legal power of transfer under the Bengal 
School of Hindu Law applies to all persons 
in existence and capable of taking, from the 
donor at the time when the gift is to take effect, 
so as to fall withinthe principle expressed in the 
Dayabhaga, Chapter I, para. 21, by the phrase 
“ velinquishment in favour of the donee who 
isa sentient person.” They then went on 
to add that by arule generally adopted in 
jurisprudence, this class will include children 
in embryo, who afterwards might come into 
-separate existence, and also by legal fiction, 
-an adopted son, who, in „contemplation of 
slaw, is begotten by: the father who adopts 
zhim, or for and on-behalf of whom he is 
adopted ; apart from this exceptional case 
which serves tọ prove the -rule, the law 
.. (20) (1901) A.O, 496 at p. 508, - | : 


was plain that the donee must be a person in 
existence capable at the time when the gift 
takes effect. It is not necessary for my pur- 
pose to-investigate the precise scope of the 
passage of, the Dayabhaga upon which reliance 
has been placed in support of the proposition 
that a gift tobe valid must be in favonr of 
sentient person in existence and capable of 
taking from the donor at the time when the 
gift is to “take effect. I shall assume this 
was the view adopted by. - Jimutavahana. 
The question, however, necessarily’ arises, 
whether this doctrine ig applicable to the 
case of bequests for the- establishment of 
images of the deity and for their worship. To 
secure an answer in the affirmative to this 
question, it is argued that by a fiction of law, 
an idol is a juridical person, and in support of 
this view reliance is placed upon the cases of 
ShibeswartDebyav. Mathurranath Acharya(17), 
and Prosonna Kumar Debya v Golap Ohand 
Babu (18). The later decision of the Judicial 
Committee in the case of Jagadindra Nath Roy 
v Rani Hementa Kumari Debi (19), however, 
tends to indicate that this fiction must be em- 
ployed cautiously and subject to many limit- 
ations, We must not, therefore, assume too 
readily that a Hindu deity is a juridical person 
for all purposes, and stands on precisely the 
same footing, capable of the same rights, and 
subject to the same liabilities, as an ordinary 
sentient being, and we must closely examine 
the scope of the applicability of the passage 
in the Dayabhaga, which is the foundation of 
the argument that a bequest for the estab- 
lishment of an image of Hindu deity and 
for its worship is subject to the same rules 
as a bequest in favour of a human being. 

The passage in the Dayabhoga which 
supposed to go to the root of the matter is ag 
follows :— 
3 * * * * 

(Bharat Srimoni’s Edition 1868 p. 25). 

This is translated by Colebrooke as 
follows :—'‘ That is actually seen in the world, 
since in the case of donation, the donee's 
right to the thing arises from the act of the 
giver, viz., from his relinquishment in favoar 
of the donee who is a sentient person,” 

(Chap. I. para 21). 

In the very next passage, Jimutavahan pro- 


ceeds as follows :— , 
* * x + 


ie Cp. 27.) 
<: This is translated by Colebrooke as follows:-— 


£: Gift-consists in the effect ofraising another’s 


ar A 


650 


INDIAN: GASES. 


[1909 


BHUPATI NATH SMRITITIBTHO V. RAM LAL MITRA. 


property and that effect here depends. upon 
the donee”. 

(Chap. I. para. 22). 

On the first of these passages. Rambhadra 

comments as follows :-— 
* t : * + * 
. “By this “gift is abandonment characterised 
by the result of ownership’ this definition of 
gift is indicated.” 

"Sreenath. comments as follows :— 

* + * -4 * 

“Tt is said hereby. that the definition of dona- 
tion is abandonment characterised by the 
result of' ownership.” 

Sreekrishna comments.on the passage as 
follows : — 

* * + * 
“Ag ownership does not arise from every, 
act of abandonment like the offering of a bull, 
eto., he (the author) adds ‘intended for some 
conscious being’. 
for its object the ownership (of another) and 
this object is the object of the desire of aban- 
donment.” 

On the second passage, Ram Bhadra com- 
ments as follows :—— 

* ¥ 4 + * 

“Since sin arises from the:taking of property, 
without any owner, which is the object of 
an abandonment intended for another as 
from the taking, of the property of the 
gods.. The passage of Manu, “those 
who steal the property of the Gods or the pro- 
perty of the Brahmins etc., ° refers: to this 
subject. Otherwise,, as theft is already 
admitted as 'a case of sin, the prohibition 
of the stealing of a Brahmin’s property 
becomes superfinous. Thus, there being no 
other way to avoid this inconsistency, the 
terms property: (4), and stealing (* *) must 
be take: in «a figurative or secondary 
sense.” 

It is. clear from. these passages, as well as 
from other passages. from Sreenath 
Achyutananda, and other commentators on 
Dayabhaga,. that they understood the rule 
about the acceptance of a gift as a neces- 
sary condition for its validity as appli- 
cable to secular gifts alone. There is no 
foundation for the assumption that dedica- 
tion to the deity or for religions purposes 
stands on the same footing. In fact, 
as Sreenath points out, an abandonment in 
favour of the deity is not comprehended 
within the term “ gift.” Ttis obvious from 


The intention must. have. 


this that in the case of. donation,, after the 
owner has. parted: with his rights and be- 
fore the subject-matter has been. accepted, 
the property is in a peculiar position, 80 
that when the: term “ property: ” is used in 
relation to what ‘has-been dedicated’ to the 
deity, it has a secondary, sense different 
from. what it bears when used: in relation 
to persons. 

Again Shulapani im his-Sraddha-bibeka dis- 
cusses whether a sradh can be called a gift, 


and in that connection observes as fol- 
lows:— 
* * * 4 + 


{Calcutta Edition. 1892. p: 25) 

Of this passage,.the following, version will 
give a fairly accurate idea. 

“ (Sradh), has not.the nature of a donation, 
as it. does not generate ownership. in the 
manes etc. for whom it is. intended. The 
absence of ownership of manes,,etc., is due 
to the. absence: of acceptance om their part 
by the. words: this is mine.?? In “Donation,” 
having for its. dative GANG the: Gods: .like 
the Sun, etc, term “ donation ” hag a second- 
ary sense. The. object of this figurative use 
being extention to. it of the inseparable 
accompaniment of that (gift in ‘its primary 
sense)’, viz.,. the offer of the: sacrificial fee, 
etc. It has. already, been remarked in the 
chapter on the bratts that such usage as 
Devagram, Hastigram, ete., are secondary.” 

Upon this passage, Sreekvishna com- 
ments as follows:— 

2 * * * * 

“The Gods, Indra, ete., being devoid of 
consciousness, cannot have ownership in any 
object. Then. how can the expression 
Devagram. (village of the gods). be used. It 
has been remarked in the chapter on thè 
bratis that the sense: here: is secondary.” 

Sreekrishna. im his explanation of the 
term Devagram makes the following, com- 
ments :— < 
x * € * + 

“ Moreover the expression cannot be used 
in its primary, sense. The: relation.of one’s 
ownership. being, excluded, the possessive 
case affix in Devas (im the term of Deva- 
gram) figuratively means abandonment for 
them (the gods). Therefore, the expression 
is used in the sense of “a village, which 
is the object of abandonment intended for 
the gods. “This is the purport,” 

When we turn to the suddhitatiwa' of 
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Raghunandan, ‘we find the subject of do- 
nation dixcussed. Thus, in one passage, he 
observes as follows :— 

* # * * * 

(Calcutta Edition; 1891,.p. 308). 

“Thus. donation is the abandonment. of 
an object productive of the. ownership. of a 
person to whom it. is. given as prescribed 
in the Sastras..” 

In another passage, he says again. 
* P + + *p. 314, 

“Thus, though the ownership of the donor 
ceases. to exist in. conseqnence of abandon- 
ment on account of the non-acceptance of 
the person to whom if is, given, it is in. 
complete and consequently it is not regarded 
asa donation in the Vedas.” 

In a third passage Raghunandan makes 
the following remarks:— 

*- A t + pi 308. 

“ Thus if the. particular person for whom. 
a gift: is: intended. does not accept it,. them 
as the gbandonment with all its conditions 
is not fulfilled, the ownership does not ter- 
minate.. Sachis the view of Ratnakar and 
others.” 

This indicates that in the case of de: 
dication to the deity,: the term “ gift” or 
“donation” has’ properly no application 
at all. This is also supported by the follow- 
ing observations of Sreekrishna in a passage 
of his commentary on. the Sraddhabibeka. 

* * * * 


(Calcntta: Edition, 1892, p.. 16). 

The following rendering gives 
idea of the above passage. 

“ Here in the generation of ownership by 
the abandonment of an. object the pre-exist- 
ehce of acceptance. by the person. to whom 
the object is given is regarded as an 
auxiliary case. ‘Therefore, if the particular 
person for whom a gitt is intended 
does not accept it afterwards, then as do- 
nation with all its conditions. is not accom- 
plished, the ownership of the donor does 
not cease to exist. This.is maintained by 
Ratnakar and others.” 

To the same effect is the following pas- 
sage from the Mttakshara in which Vijna- 
neswara commenting; on versé. 27 of the 
Vyavaharadhyay of the. Institutes of Yajna- 
valkya observes :— 

x * * * 

(Bombay Edition, 1818, Suka, p. 129). 

-* Gift consists in the relinquishment of 


a fair 


one’s own right and the creation of the right 
of another, and the creation of the right of 
another man is completed on that 
ather’s. acceptance of the gift and 
not otherwise. Acceptance is made. by: three 
things mental, verbal, or corporeal.’” 

This is also amply borne out by passages 
from the Bhasya of Savarswami on the 
Parvamimansa. 

In one passage Savara defines the chavacteris- 
tics of a gift as follows :— 
2 * * x 

(Adhyay VI, Pada J, Asiatic Society's 
Edition Vol. I, page 742) ` 

“ A gift is the. cessation of the ownership 
of one and the generation: of the ownership 
of another”. 

Savara. in.another passage,, observes as follows: 
+ * * - a- 
¢Adhyaya IX, Pada I, Asiatic: Society’s 
Edition Vol.. II.. p.. 145). 

“Devagram (village of the 
Kshetram (land of the gods). 
figurative terms: What one is able to 
employ according to. one’s. desire is one’s 
property. The gods, however, do not employ 
a village or land according to. their use. 
Therefore, no: (body) gives (io thé gods). 
Whatever is abandoned with reference. to 
the gods becomes a.source of property of 
the servants of the gods”. 

Savara amplifies this view in the passage 
which. follows, and which need not be quoted 
at length for our present purpose, and he 
vepeats the same opinion in Chapter 6, 
section 1, Vol. J, page 606, when he spesks 
of the gods as.. , that is,.not capable 
of possessing wealth, and explains the 
expressions. Devagram and.” Hastigram,. as 

. , thatis as merely figurative terms. 
See also; Adhyay FX, Pada 1, (Vol. II p. 141), 
where Savara, asserts that, there can be no 


gods) Deva 
These are 


gift to gods, as they have. not body and 
are incapable of enjoyment. * * * #* 
This view is supported by Medhatithi, 


the oldest and most authoritative of the 
commentators of Manu. Sastri Golab Chunder 
Sarkar on behalf of the respondent relied 
upon the following verse of Manu and the 
commentary, of Medhatithi thereupon. 
(Mandalik’s Edition, p. 1354). * * * 

That wicked man, who misappropriates 
God property (god's property) and Brahmana 
property; ‘lives in the next world by the 
leavings of vultures. : 
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, ‘Manu XT, 26. ` : 4 
* . JA, * 


Medhatithi’s commentary. 

1. The property of persons of the three 
regénerate tribes, , that are in the habit of 
pérforming, sacrifices, is (to be understood by 
the term) “ god-property ” (in this text, it is 
g compound word. i in the original, in which 
the word god is mot infleeted) ; and the 
property of a Brahmana who is “not in the 


habit of performing sacrifices is “ Brahmana 

property”. 

, ¥ + * # 
.2. Even in :this manner this verse 

nigy certainly be explained, this sloka 


(verse) becomes (then) 8 laudatory one. 
+ 


38 Wes tho EE of persons habitually 
performing sacrifices (explained by: us as 
the import of the term, God’s property)” 

is not (the meaning) derived from the pri- 
mary meaning of the words (composing 
thg. term, namely god and property), like 
(the meaning of) the term stealing and the 
ike, “(but n figurative meaning). 

+ 


4. NAN (the term) is. ee teed in an- 
other manner (thus).—-Property that is set 
apart or relinquished for the purpose of 
performance of. sacrifices and the like in 
honour of gods is (to, _ be taken as in- 
tended- by the term) ‘‘God’s property,” 
by reason of the im possibility of the ap- 
plication to gods, of-the primary mean- 
ing namely, the relation of property and 
ouiner, (a thing is property in .relation to 
a person having proprietary rights over it 
and a person is owner in relation to a 
thing over which he can exercise proprie- 
pate aay 

2 * 


o5. A the gods do not use the property 


according to pleasure, nor is found their ex- ` 


ertion -for the protection (ofthe property): 
and property id described to be of that 
character. in popular view. Accordingly, 
when by -réferring or pointing to gods, it 
is staled—This is not mine, this is- god’s 
—that is god’s property—and that property 
is. enjoined (by the Vedas) for the fire 
god and the like in the Darsa Purnamasa 
sacrifice and the like (and also enjoined) 
by: the well-known practice of the learned 
(not by the Vedas, for gods worshipped) in 
the Durga sacrifice and the like secondary 


not primary inasmuch as- these are not 
eniones hy the Vedas). ` p: 
* + . 

6. S cannot KG argued that in pópülar 
view (property) relating to the Four-armed 
or the like image (of god) is called “God’s 
property,” and it.is proper to put the 
popular meaning on ‘words (employed) in 
the Sastras. 

_ + * * ¥ * # * 

7. It would be so,.if the term “ god- 
property” acquired notoriety. (in that sense), 
undivided (into, or without reference to, its 
component parts,—God .and - property ; 
but) by reagon of the notoriety of the com- 
ponent’ parts, namely, God’s property is 
god-property, the meaning of the whole (as 
consisting of the meanings of the component 
parts) is preferable. Nor is there any evi- 
dence for infcrring another passage for the 
purpose of supporting the proposed mean- 
ing - si se’ 

* * ot * A 4. 

8. The assumption that the Four-armed 
and the like have the status of god in the 
primary sense, is removed by the very use 
of (the term) Image Gn pare GIET SN aaa 

* t +, k- ¥ 

- 9. Nor can-it be iT "that although 
there is no God ‘in the primary sense, still 
let such property be god’s property by usage.’ 
Be it so, but there cannot be the relation of 
properly and owner.. The use of the term 
property (as God’s) may be reconciled in 
the manner stated (above by us). This is 
discussed in the second. SNS: 

The concluding reference is tothe com- 
mentary of Medhatithi himself, on the second 
Book of the institutes of Manu, where he 
observed as follows on verse 189. . 

(Mandalik’s Edition p. 237.) 

* * * * . + + 

“It should be noticed that such expressions 
as property of the gods, animals of gods, thing 
of the gods, etc. mean animals etc. supposed 
to be intended forthe gods. In the section 
on punishment, the term .(Devta) ‘god’ is 
desired to be used in the sense of images 
only; otherwise, there would be an upsett- 
ing of the established order. ln such. 
texts as “anything good belonging to the 
gods, Brahmans and kings should be 
known etc.” d.e, a thing belonging to the 
gods which is connected with an imaginary 
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ownership’ of tho images or likenésses im- 
agined to be gods. The gods have no ownership 
oftheir own and'so the primary sense being 
inadmissible here, the secondary sense alone 
should. be accepted.” 
© It-is conclusively established from these 
authorities that according to strict Hindu 
juridical notions; there can be no gift in 
favour of the gods. Weare ‘not concerned 
‘now with the philosophical reason for this 
position, and it is needless to inquire whether 
it is due to the fact that in the earliest 
times physical objects were deified and could 
not, thérefore, be very well supposed to be 
.capable of acceptance of a gift or to the 
fact that the deity was conceived as a being 
tò whom a mortal could not aspire to make 
a gift, but could only céntent himself with 
dedication of things for acceptance. Durga- 
charyya, however, in his commentary on the 
following passages of the Nivukta seems in- 
clined to adopt the view: that as the gods 
were originally physical objects deified, they 
could not very well be regarded as sentient 
beings capable of acceptance of gifts in the 
strict sense of the term. 
2 NAN * * * * * 
The following version will give a fairly 
accurate ides of the passage which deals with 
the subject of the’ authropomorphic and 
physical conception of the gods. - 

“One: ‘conception of the shapes of. the, gods 
is that (they are) like human beifigs, inas-. 
much as the praises (of the gods)- speak of 
them like conscious beings. So also are 
their designations. They are praised with 
man-like limbs, as in Rigveda 4, 7, 31, 3: 
“Oh Indra! Thou art bulky in thy. graceful 
aris.” Rigveda 3, 2,1, 5: “Oh Maghaban! as 
Thowjoinest together the two worlds (earth and 
heaven) large is thy fist.” (They are praised 
also) as possessed of things used by men. 
Rigveda 2, 6,21, 4: “Come Indra with a 
pair of horses” Rigveda 3, 3, 19, 6. “Tn thy 
house is: am auspicious wife(sach?) ” (They are 
. praised) also‘ with acts: of human beings. 
. Rigveda, 8, 6,21, 8: “Eat, Oh Indra! and 
drink of (these) lying before.” -Rigveda 1, 1, 
. 20,9: “Oh Indra, having ears hearing all 
. around listen to our invocation quickly.” The 
_other (conception of the shapes of the gods) 
is‘found to be that (the gods) are not like 
Human beings, as the fire, the air, the sun, the 
earth, the moon. The hymns represent them 
like conscious beings, and for this reason 


unconscious objects are so praised; such are 
dice and things like these down io plants that 
yield only asingle harvest. Thus, they are 
praised as if possessed of limbs like human 
beings. So it is even with unconscious things. 

Rigveda 8, 4, 29, 2. These stones (used for 
pressing out soma juice) with their green 
mouths are crying after (the gods). As this 
is a praise of the stones, so is the following 
a praise by connecting with things that are 
used by human beings. Rigveda 8, 3, 7, 4. 

Sindhu river joined a comfortable chariot, 

furnished with horses. As this is a praise of 
the river, so is the (following) nothing but a 
praise of stones’ by attributing actions like 
those of human beings. Rigveda 8, 4, 29, 2. 

“Let the stones eat clarified butter fit for enting 
“before the invoker of the gods (Agni).” 

The same view is supported. by Rigveda 
.1,1,11,1, and Atharvavede, Book XX, Hymn 
26, 4 and 5 5. It is not necessary, however, to 
pursue this line of-investigation further. We 
start with the position that in the case.of 
deities there cannot be any acceptance and, 
therefore, necessarily, any gift. If, therefore, 
a dedication is made in favour. of the deity, 
what is the position ? The owner is divested 
of his rights. The deity cannot accept. In 
whom does‘the property vest? The answer 
is that the king is the custodian of all such 
‘property. . This is sufficiently indicated by 
.the following passages :—Vijnaneswar in the 
_Mitakshara (Vgavahara Adhaya, Verse 186) 
lays it down. that one of the duties of the 
king is the protection of the Devagriha, and 
Aparaditya and Mitra Misra in their com- 
.mentaries on the same subject lay down the 
rule in the same manner. In the Sukraniti, 
Chapter 4, verse 19, stress is laid upon this 
as one of the primary duties of kings. The 
true Hindu conception of dedication for the 
establishment of the image of the deity 
and for the maintenance thereof is that the 
owner divests himself of all rights in the 
property ; the king, as the ultimate protector 
of the state, undertakes the supervision of all 
-endowments. There is no acceptance on the 
part. of.the deity but from the dedication, 
religious merit and spiritual. benefit accrue to 
the founder and material benefit. accrues to 
. the persons in charge of the worship” and to 

. the creatures of god. 

It may further be observed that itis in- 
disputablethat the Hindu Law encourages 
dedication of property for religious purposes, 


. worship is valid, although at the 


„in existence. In support of this 


bo 
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Jt is sufficient to refer tothe following pass- 
age from Katyayana. 

* * * + * t * 
which is rendered by Mandalik as follows : — 
(p. 124 of edition of Yajnavalkya). 

“Tf a gift be promised by a person 
whether in health or in sickness 
and for a religious purpose and he died 
without making it, his son should be 
compelled to make it. Of this there is no 
doubt.” 

There can be no question asto the genu- 
ineness of this passage, because it is quoted 
with approval in the Mttakshara, Virami- 
trodya, Vyavaharamadhab, Vyavaharama- 
yukha, Kamalakar’s Vivadatandal, Rajhn- 
nandan’s Suddhitattwa Vivadaratnakear, 
and in Jagannaths Vivadabhangarnaba trans- 
lated by ‘Colebrooke. ‘The spirit, if not 
the letter, of this text is entirely inconsis- 
tent with the position that a direction given 
by a Hindu that an image of a deity should 
be established and that his property should 
be applied for the maintenance of the wor- 
ship, is inoperative, because the image was 
not established by himself. Jagannath 
in Book II, Chapter IV, Section 1, Verse 3, 
touches upon +¢this matter and points out 
that the text of Narada relating to the 
recovery of objects of gifts not duly 
given (Asiatic Society’s edition 137) hus no 
application to religious gifts. ‘The conelu- 
sion, therefore, is irresistible that the doctrine 
laid down ‘by the Judicial ‘Committee in the 
case of Tagore w. Tagore (1) and Bat Motivaho 
v. Bat Mamubai (3) as to gifts in favour of 
sentient berings has no application to direc- 
tionsfor the dedication of property for the eg- 
tablishment of images and for the worship 
thereof. 

Tt has been argued before us that even 
if it be assumed that the rule about ac- 
ceptance applies inthe case of the deity as 
in the case of sentient beings, the validity of 
the testamentary disposition may be upheld 
inasmuch ‘as the deity is always 
existent, ‘amd it is immaterial whether the 
image is established ornot. The argument 
in substance is that to take a concrete 
example, whether a particularimage of Kali 
is established or not, the goddess Kali is ever 
existent, and a gift for fhe purpose of her 
‘time of 
the death of the testator there is no image 
view 


reliance has been placed upon the following 
passage quoted by Raghunandan. 
ri # * * * 

“It is for the benefit of the worshippers or 
devotees that thereis manifestation in male 
and female forms of the supreme being which 
is bodiless, which has no attribute, which con- 
sists of pure spirit, and which is without a 
second being.” 

Various passages of the same import are to 
befound in other ‘authorities, for instance, 
Haratatwadidbiti and Mahanirvantantra 
(4,16), the latter of which quotes a passage 
from Mundamalatantra and gives other texts 
of similar import from Kularnabatantra and 
Agastya Sanhita. From this point of view 
also, the position of the respondent may be 
undoubtedly supported, but it is not 
necessary to base my opinion upon this 
ground for it is established beyond the 
‘possibility of dispute that the ordinary con- 
ception of a gift is not applicable to the case 
of dedication to the deity. 

Let us now consider the decided cases from 
the point of view of the principle already ex- 
plained. 

The cases of [pendra Lal Boral v. Hem 
Chundra Boral (2), Rajomoyee Dasseev. Troylu- 
khya Mohiney Dassee (4), and Nogendra Nan- 
dint Dassi v. Benoy Krishna Deb (5), proceeded 
on the assumption that the rule in the case-of 
Tagore w. Lagore(1) and Bait Moti Babu-v.Bat 
Mamu Bai (3) is applicable to cases of 
dedication of property for the establishment 
of images of deities and for their worship. The 
case of Promotho Nath Roy v. Nojendrabala 
(6), rests on the same assumption. The case 
of Durga Prasad v. Shiba Prasad (21), does 
not directly touch the point though it ap- 
pears to have been held that an idol cannot 
be said to have juridical existence unless it 
has been consecrated by proper ceremonies 
and so has become sgpiritualised. Nor does 
‘the earlier case of Shib Chunder Mullick v. 
Tripuranundart (22) really affect the question 
now under consideration. The Court pro- 
‘ceeded on the ground that it -would not re- 
quireitrustees to carry out trusts for religious 
purposes under the will of a Hindu unless 
these purposes were defined. On the other 
hand the cases of Mullick v. Mullick (15), 
Gokool Natt Guha v. Issar Loohun Roy (23), 


a 7C. L. R. 278. 
a (1842) Fulton 98. 
28) 14 C. 222. 
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Prafulla Ohander Mullick-v. Jogendra Nath 
(7), Bhugobutty Prosanno v. Gorooprosonno 
(8), Ashutosh Dutt v. Doorga Churn Chat- 
terjee (24) Hemanginé’ Desi v. Nobin Chand 
Ghose (25), Parbati Bibee v. Rambarun 
Upadhya. (26), Jairam Narronji v. Kuverbat 
(27), Manohar v. Lakhmiram (28), are all based 
on thecontrary assumption that a trust for 
a religious purpose is not invalid because 
the image to be established is not in exis- 
tence at the time of the death of the testator, 
sandi may add that this latter view un- 
doubtedly represents what was regarded as 
the law from the time of the decision of 
the Judicial Committee in 1829 down to 
1897. These decisions appear to me to be 
consistent with the trae rule of Hindu 
Law as deducible from the authorities I 
have alveady examined. It is, however, L 
think possible to show ‘that the view in- 
‘dicated above not only represents the true 
wule of Hindu Law, but is consistent with 
tthe rules of English Law in similar 
-matters - 

Under the English Law itis well-settled 
that a gift for the advancement ofreligion in 
‘general terms, as for instance, a gift to be em- 
-ployed “intheservice ofour Lordand Master” 
or... for the worship of god” is valid. 
In support of this proposition reference 
may ‘be made to the decisions in In re Darling 
(13) and Attorney~General v. Pearson (11). In 
the former of these cases, reference is made 
‘to dhe .decision of Lord Manners in Powers- 
court w. Powerscourt (12), the decision in 
which was followed in Felan v. Russel(29). 
In the second case, Lord Elden observed that 
if lands or money were given in such a 
way as would bè legal, notwithstanding the 
statutes concerning disposition of charitable 
uses, for the purpose. of ‘building a church 


or a ‘house -or otherwise for the maintaining ` 


and propagating ‘the worship of God, and 
if there were nothing moro precise in the 
case, the Court of ‘Chancery would execute 
such a trust ‘by making .a ‘provision for 
maintaining and propagating the established 
religion of the country. This is in agree- 
ment with the view previously indicated 
by the Lord Chancellor in Mills v. Farmer 
(24) 6.0.488; 61. A. 182; 5 C. L. R. 296, 
(25) 8 0.778; 11.0. L. R. 370. 
(26) 31 0. 895, 
(27) 9 B. 491. 
(38) 12 B. 267 note. 
20) (1824) 4 Ir. Eq Rop. 701. 


(14), namely, that it is quite impossible 
to maintain the proposition that a gift to 
charity is to be construed as alegacy to an 
ordinary legates who must be sufficiently 
pointed out and described. The case before 
us in which no question of indefiniteness 
can possibly arise consequently occupies a 
a much stronger position. 

It is further clear that under the English 
Law, a valid gift may be made toa charity 
not in esse at the time but to come into 
existence at some uncertain time in the future, 
provided there is no gift of the property in 
the first instance, for the benefit of any 
private corporation or person, or perpe- 
tuity in a prior taker. One of the most 
recent decisions on the subject is that of 
Wallis v. Solicitor General forNew Zealand(30), 
which was heard on appeal by the Judicial 
Committee from New Zealand. In that case 
certain Maori chiefs had in 1848 given 500 
acres of ‘land tothe Bishop of New Zealand 
for a College to'be erected thereon for the 
general purpose of promoting religion. Up to 
1898 no College had been erected, and it was 
found that the land had in course of time 
become. an unsuitable site, while the accumu- 
lation of its rent had amounted to a con- 
siderable sum. It was ruled-that there was 
an express gift of land and money for charit- 
able purposes, and that such a gift was 
not invalidated ‘by the fact- that the parti- 
cular application directed could not'immediate- 
ly take effect or would not of necessity take 
effect within any defined ‘limit of time and 
might never take effeot at all. It was further 
held that the doctrine of cypress was appli- 
cable. Lord Macnaghten in his judgment 
relied in support of this proposition upon 
the decision of Lord Selborne in Ohambrelayne’ 
v. Brockett (31). ‘This, however, is only one 
of many instances in which the English 
Court, have affirmed this doctrine, and the 
case where charitable gifts to non-existent 
corporations or societies haye been sustained 
are really numerous. The leading case on tha 
subject is that of the Downing College re- 
ported under the name of Attorney-General v. 
Downing (32), and under the name of Attorney- 
General v. Bowyer (33). Other cases in which 
the same rule has been affirmed are those of At- 
fa (1908) App. Cas. 173, 

81) (1872) 8 Ch. App. 208. 
S Wilmot 1, Dickens 4l4; 2 Ambler 640, a 
x (83) 3 Ves. 714; & Ves. 300; 8 Vos, 256, 
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torney-General v. Bishop of Ohester (34), Loscombe 
y. Wintringham (85), Attorney-General v. Ora- 
ven (36), Mautin v. Maughan (87), Henshaw 
v. Atkinson (38), Give Olergy Society (89), 
In re Maguire (40) and Sinnett v. Herbert (41). 
The Supreme Court of the United States 
has on several occasions affirmed the same 
doctrine after an elaborate review of the 
English decisions on the subject. Inglis v. 
Sailors Snug Harbour (42), Trustees v. State 
(43), Ould v. Washington Hospital (44), Bussel 
y. Allen (45), Jones v. Habersham (46). In 
the third and fourth of these cases, 
many of the decisions in England to which 
we have referred are minutely examined, 
and the rule is laid down thata gift for 
charitable uses is valid even though it is 
in favour of a non-existent corporation or 
society. I refer to these English and 
American decisions not as authorities in any 
way binding upon this Court, bat solely to 
illustrate the position that the conclusion, at 
which we arrive upon a strict interpretation 
of the texts of Hindu Law, is consonant with 
the principles which have been adopted in- 
dependently in other systemsof jurisprudence. 
We cannot overlook the fact that as pointed 
out in the case of Tikam Das v. Haridas (47), 
their Lordships of the Judicial Committee 
when called upon to decide an analogous 
question in Ranchordas v. Parbatibai (10), 
palced considerable reliance upon the decisions 
of the English Courts in similar matters, 
although in that particular instance there is 
room for doubt whether the actual decision 
was, in view of the texts to which attention 
was invited by Sir Subrahmania Ayyar in 
Parthasarathy Piilay ve Thiruvengada Pillay 
(48), quite in harmony with the true doctrine 
of Hindu jurisprudence, To sum up: 

(I) The view that no valid dedication of 
property can be made by a will to a deity, 


ue image of which is not in existence at the 
34) 1 Brown O. O. 444. 
Ce 18 Beav. 87 ; 51 E. R. 34 

- (86) 21 Beay. 392 ; 52 E. R. 910. 

< (87) 14 Simon 230; 60 E. R. 346 

_ (38) 8 Mad. 806 ; 56 H. R. 677. 

K. & J. 616; 69 E. R. 928. 

R. 9 Eq. 632. 

R. 7 Ob App. 232. 

eters 99 at p. 114. 

Howard 274. 

4) LEK 8. 813. 

07 U. S. 168. 

-197 U. 8. 191 7 

Í B. 583; Bom L. R. 560. 

30 M. 840; 2 M. L. T. 198; 17 A. L. J. 379. 
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es 
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time of the death of the testator, is baséd 
upon a double fiction, namely jisst that a 


“Hindu deity is for all purposes a juridical 


person and secandly that a dedication to the 
deity has the same characteristics and is 
‘subject to.the same restrictions as a gift toa 
human being. The first of these propositions 
is too broadly stated and the second is in- 
consistent with the first principles of Hindu 
jurisprudence. 

(II) The Hindu Law recognises dedications 

for the establishment of the image of a deity 
and-for the.maintenance and worship thereof. 
The property so dedicated to. a pious pur- 
pose is placed evtra commercium and is entitl- 
ed to special protection at the hands of the 
sovereign whose duty itis to intervene to 
prevent fraud and wastein dealing with re- 
ligious endowments Manohar Ganesh Tambekar 
v. Laxhmiram Glovindram (49), affirmed in 
appeal by the Judicial Committee in Ohotelal 
v. Monohur (50). It is immaterial that the 
image of the deity has not been established 
before the death of the testator or is periodi- 
cally set up and destroyed in the course of 
the year. 
- On these grounds, 1 agree with the learned 
Chief Justice that both the questions referred 
to the Full Bench ought to be eas 
the negative. 

Coxe, J—T agree with the learned Chie 
Justice. 

Chatterjee, J.— The testator Umesh Chandra 
Lehiri died on the 28th June, 1890, after 
having madea will on the 26th of June 
1890. Amongst other matters.the will pro- 
vided, “ All my properties shall be placed 
in the hands of Baboos so “and so as trustees.” 
They were to give certain annuities, to 
defray the expenses of certain named rer 
latives, to pay Rs. 10 per annum to his Guru 
Hari Nath Bhattacharjee and Rs. 5 to his 
ptwohtt Siris Chandra Chakrabarty, to defray 
the cost of the worship of the family Thacoors. 
It also directed that “they shall spend the 
surplus income which may: be left, in the 
sheba and worship of Kali, after establishing 
the image ofthe Kali after the name of my 
mother, t ie., in the name of Iswar Anandamoyi 
Kali”. “I "farther provide thatif for any 
reason, the image of Iswar Kali Debi is-not 
established and if the income of my pro- 
perties is not used for her sheba and wor- 


(49) 12 B. 247, 
(50) 24 B. 50, 
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ship, then my Gorudeb and his sons, 
grandsons, etc., in ‘succession, shall get my 
Runogpur properties and possess the same in 
absolate right from generation to generation 
with right to sell etc.” 


In accordancs with the above direction’ 


the executors established and consecr ited 
inthe month of October or Novamber 1894 an 
image of the goddess made of earth and 
later on in the year 1899 replaced the same 
by one made of stone and had a temple 
built for its location. ` They thus carried 
out the direction in the will andthe worship 
has ever since been carried on. 
of July 1904 the plaintiffs who are the sons 
of the Guru of the testator brought the pre- 
sent suit for the constraction of the will, for a 
declaration that the trust for the establish: 
ment and consecration of the image of the 
goddess Kali and her worship was void, for 
possession of the Rungpur properties and for 
an account and mesne profits. The Court 
of first instance. held that the bequest in 
favoar of the goddess Kali was valid and 
dismissed the suit. On appeal by the plain- 
tiffs the’ Division Bench disagreeing with the 
case of Upendra Gal Boral v. Hem Ohundra 
Boral (2), and some later cases which 
followed the same, referred the following 
questions for the decision of the Full 
Bench. 

(1) Does the principle of Hindu Law, which 
invalidates a gift other than to a sentient 
being capable of accepting it, apply to a 
bequest to trustees for the establishment of 
an image and the worship of a Hindu deity 
after the testator’s death and make such a 
bequest void P 

(2) Whether the cases of Upendra Lal Boral 
v. Hem Ohundra Boral (2), Rojomoye- Dasee 
v. Troylukhya Mohiney Dasee (4), and Nogend- 
ranandini Dasi v. Benoy Krishna Deb(5), have 
been correctly decided, so far as they lay 
down the proposition that a gift toa Hindu 
deity whose image is to be established and 
consecrated in future is void ? 

The cases mentioned in the order’ of saha 
ence are all more-or less based on the deci- 
sion of the Privy Council in the great 
Tagore case (1). The said case was in re? 
spect to a gift to a human being and’ was 
based on a passage in the -Dayabhaga 
Chapter I para. 21 which is.to the following 


effect :— 
* Us 4 #4 * 


On the 4th ` 


“The right of one may consistently arise 
from the act of another, for an express pass- 
age of law is authority for it: and that is 
actually seen in the world, since in the case 
of donation, the donee’s right to the thing 
arises from the act of the giver, namely from 
his relinguishment,in favour of the donee who 
‘is a sentient person.” Colebrooke’s translation. 

The next paras. 22 and 23 go on to 
say that the title of the donee accrues 
before the acceptance and para. 24 says 
thal the acceptancs mikes the title which 
thas already: accrued capable of full enjoy- 
ment’:* thus differing from the Mitakshara 
which holds that title does not accrue before 
acceptance. The author is here incidentally 
dealing withthe meaning of the word gift 
and does not make any further reference to 
the subject. Of the commentators on the 
Dayabhaga, Sreenéth says: * x 
“T'he word sentient is spoken of, of some parti» 
cular sentient being ond the definition of 
giftis not wide .enough to include jaga 
(or gift in favour of a deity) or the 
worship of a cow-&., {to-which things are 
given). Achyutananda says: * * 
simple tyaga or relinquishment would be 
wide euough to include the dedication of the 
sacred bull &c., and, therefore, the word sen- 
tient is used. Srikrishna Tankalankan aio 
says: hall 
as inthe dedication of a saored a no fue 
to the same accrues to any one the word tyaga 
or relinquishment is spoken of in reference to 
a sentient being.” 

All these conimentators, therefore, under- 
stand the definition as limited to secular 
gifts os contradistinguished from gifts 
of the nature of jaga which is a technical 
word meaning ..... ... re or relinqnuishment 
of property intended for a deity or other 
religious dedication such as that of the 
sacred bull ata sradh, The subject of 
dana or gift, however, is dealt with in some 
detail by Narada in the Chapter on tha 
subtraction of gifts and in making a sub- 
division he says “In civil affairs the law of 
gift is fourfold; (1) what may be given, (2) 
what may not be given, (3) what ia given 
or a valid gift, (4) what is not given or 
invalid gifts. Colebrooke’s Dig. Vol.I page 401, 
Tn commenting on the „2bove, Jagannath 
Tarkapanchanan says :— “The rule to be 
established that gifts made by a man 
afflicted with diseaso and the like are void, 


“e, 


. 
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civil gifts, not donations: for a 
This title of law does not 


regards 
- religious purpose. 


~, extend to a gift made fora religious pur-. 


pose: the donation is valid if it be made by 
-the owner of the thing.” Jagannath then 
quotes the text 0f......... .. Katyayana : — 


.‘¢, “Whata man has promised in health or 
ʻu in sickness for a religious purpose must be 


‘given and if he die without giving it, . his 
<: 80n shall doubtless be compelled to deliver it”. 

The same text is quoted with approval by 
the Vidada Ratnakar; see page 136 Biblio- 
.theca Indica series, where the author in 
commenting upon another text of Kutyayanu 
ag to invalid gifts says..... T gift by.a 
-person affected with disease (being invalid) 
‘must apply to gifts other than those made 
for a religious purpose” Raghonandan in 
hid o sa a mudhi Fatwa quotes the same 
text of Katyayana and says. akase. ; 
in the same way the inclusion of a gift by a 
dying person among invalid gifts has 
reference to gifts made for other than reli- 
-gious purposes. See also Vyavastha Durpon, 
8rd Edition, Vyavastha 713, page 628 and 
the authorities quoted. 

It appears that the word dana or gift when 
spoken of in respect of the deity is used in a 
aaa .or.,,secondary orfigurative sense. The 
Sradhabibeka of Soolapani says ...... eas 
-The use of the word dana or gift, in res- 
pect of a gift to the Sun arid other Gods, is 
secondary or figurative and intended to 
signify by analogy the giving of the fee in 

- either case. Srikrishna Tarkalankar the great 
commentator of the Dayabhaga in his com- 
mentary on the above passage says .. z 
“ Here also the use of the word jin its 
primary sense is impossible as there is no 
sonse of one’s own ownership” (like that of the 
donee isa secular gift). 
i Medhatithi, the’ great commentator 
of Manu, in commenting upon the word 

| Davaswam (God property) in Mana Chapter 
XT Sec. 25 says * * 

“Property that is aia: in ee of 
gods for sacrifices in their honour -is called 
God-property, by reason of.the 
bility of the application to gods of the or- 


dinary relation of owner and thing owned.. 
do not -use the property. 


For the gods 
according to their pleasure nor do we see them 
exerting for the protection of the same. 
Again tOO AH 4, * 

s ‘Ib. cannot be argued that in popular view 
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` mantras ib cannot be 


impossi-' 


- bute and no body, assumes forms.” 


- {1909 


(property relating to .the Four-armed or 
the like image of God) is called “ God 
property ” and it is proper to put the. popular 
meaning on words occurring in the Sastras. 
It would be so if the term God-pr perty 
acquired notoriety (in that sense) as a single 
undivided word. but by reason of the notorious 
meaning of.the component parts of the word 
namely God and ‘property the meaning of 
the whole, that is, God’s property is God- 
property. is preferable. Nor is there any 
evidence for inferring another ' passage for 
the purpose of supporting the proposed 
meaning. The assumption that the Four- 
armed and the like have the status of God 
in the primary sense is' removed by the very 
use ofthe term image. Nor can it be argued 
that although there is no God in the primary 
sense in such cases, still let such property be 
God-proparty by usage. Be it so, but 
there cannot be the relation of owner and 
thing owned. The use of the term property 
(as God’s) may be: reconciled in the manner 
stated. This is discussed in the second 
Chapter of the Mimansa of Jaimini.” Kul- 
looka Bhatta in his commentary on the same 
word says * * * * #) 
“the property, dedicated for the. images 
and other deities is called- Devaswam.” It 
would- appear sufficiently clear from the 
above authorities that the definition of gift 
referred to by the Dayabhaga, Chapter I 


Section 21, is .a secular. gift and nota gift 


for a religious purpose.. This disposes of the 
applicability of the Tagore case(1),and also the 
case of Bat Motivahu v. Bat .Mamubal (8), 
which latter-case may be further distinguished 
as being governed by the Mttakshara law. 
Even if we were to apply the definition 
as given in the. above text of the 
Dayabhaga to such a gift it would seem 
absurd to say that-a deity is not a 
sentient being. If the deity exists and it 
manifests itself in the, image upon the 
invocation of the worshipper ‘with certain 
said to; be. si in- 
sentient being. . If it answers to the .*. * 
come here,” “ stay here” of. the Eee 
it, cannot be said to be insentient. | pune 


‘text . à , * * 


“For the use or benefit of the ae 
Brahman or God although only existing in 
spirit and without a second, having no attri- 


Sastri’s Hindu Law pago 420: ‘shews 


-they worshipped. 
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- the Hindu idea of the forms- attributed 


‘to God for the conveinence of worship: a 


"particular image may be insentient until 


‘consecrated but the deity is not. If 
the image is broken or lost, another 
may be substituted in its place and when so 
substituted it is not a new personality but 


‘the same ‘deity and properties previously 


vested in the lost or mutilated Thacoor 
become vested in the substituted Thacoor, A 
Hindi does not worship the “idol” or the 
material body made of clay or gold or other 
substance, as a mere glance atthe mantras 
and . prayers will show. They worship the 
eternal spirit of the deity or certain attributes 
of the same in a suggestive form which is used 
for the convenience of contemplation as a 
mere symbol or emblem. Itis the incanta- 
tion of the mantras peculiar to a particular 


‘deity that causes the manifestation or pre» 


sence of the deity or, according to some, the 
gratification of the deity. According to either 


< view, it is the relinquishment of property in 


the name of the deity. for securing its grati- 
fication that completes the gift and such re- 
linquishments are valid according to Hindu 
Law even if made by dying man. It may be 
true that the illiterate Hindu thinks of the 


* consecrated symbol as the deity and has not 


any clear idea of the particular attribute of 
the God-head that is worshipped in a par- 
ticular form, but it cannot be said with any 


‘ approach to truth that the great Rishis and 
“ their commer sators who.’ declared the Hindu 


‘Law had such a gross idea of the divinity 


bad 


In this view of the case 
-also-the text of the Dayabhaga relied on in 
the Tagores case (1) cannotinvalidatethegiftin 
favour of a déity whose image is consecrated 
after-the death of the donor. 

. Then again- their Lordships ofthe Judicial 
Committee in the Tagore case (1), say that the 
object of the donation must be in existench at 
least in contemplation of law and 28 an 
instancd’ the-case of an adopted son is men- 
tioned as by a fiction of law he is supposed to 
have been conceived during the life-time of 
the adoptive father. “It is contended that 
Anandamoyi Kali was not in existence during 
the life-time of the testators, although the 


goddess Kali was, is, and always will be in- 


existence. Suppose a Hindu gives permis- 
‘sion to his wife to adopt a son after his death 
and to name him by a particular name Bam or. 
Syam or Gopal. It cannot’be contended with 


‘of the father. 


‘to ‘the thing owned in its primary 


any semblance of reason that a son adopted 
by the widow and named as directed by the 
adoptive father would not be validly 
adopted because a son of that particular 
name could not be supposed to have been 
conceived by relation back to the life-time 
It is not necessary to apply 
the same analogy in the case of a deity 
.as the reasons herein before enumerated 
will show, but if it were necessary there 
would be no difficulty to the Hindu lawyer 
to call it in aid in favour of the gift, 

I have stated above that in the case of 
a gift to a God the relation of an owner 
sense 
is considered to be wanting. Who then is 
‘the owner ofthe property P In a secondary 
sense no doubt the deity i is the owner but the 
Sastras lay down: 

* * * * * * * 
“ Gifts are to be given to the deity and the 
fee for the acceptance of the gift also is 
to be given to the deity but all these are 
‘to be (ultimately) given to a Brahman 
otherwise the gift would be useless.” 

Matsya Sooktam quoted by Raghunandan 
in his Soodhitatwa. 


Every gift, therefore, in favourof a deity ise 


gift for the ultimate benefit of a Brahman or 
Brahmansand may, therefore, be looked nponas 
a charitable gift*It was held by Sir Raymond 
West in the case of Manohar Ganesh Tam- 
bekar v. Dakhmiram Gobindram(49) that a trust 
for a Hinda God and temple was crested 
for public charitable purposes. The God and 
temple in that case was a public one and 
the trust was, therefore, considered to be 
a public one. There is no reason why the 
gift in this case, which is expressly 
vested in trustees for the purpose of 
building a private temple and setting up. 
a private deity should not be considered 
a private charitable trust—charitable I 
say, because the ultimate benefit must come 
to the pujuris and sebaks. “It is only inan 
ideal sense that property can be said to 
belong to an idol; and the possession and 
management of it must, in the nature of 
things, be entrusted to some person as shebatt 
or: manager.” Prosonno Kumari Debya v. Golab 
Ohand Raboo (18). And this carries with 
it the right to bring whatever cuits are 


necessary for tho protection of the pro- 
perty, every such right of suit is 
vested in the ehebaré, not in the idol, 


. 
Ka. 


660 


INDIAN CASHES. 


[1909 


DALIPAT SINGH V. DEPUTY COMMISSIONER, SITAPUR. 


Maharaja Jagadindra Nath Roy v. Rani 
Hementa Kumari Debi (19). Again be- 
quests for the performance of the periodi- 
cal puja of Durga, Kah, ete., or for the 
celebration of the periodical festivals called 
Dole-jatra, Rasjctra, etc., have been from 
very old times given effect to by our Courts. 
Instances will be found in the following 
CASES :-— i 

Ramtonoo Mullick v. Ram Gopal Mullick 
(15) Ashutosh Dutt v. Durga Oharan Ohatterji 
(24) ; Hemangini Dassi v. Nobin Chandra 
Ghosh (25) ; Gokool Nath Guha v. Issur Lochan 
Roy(23); Bhugoobutty Prosanna Sen v. Gooroo 
Prossonno Sen; Bisseswar ‘Prasanna Sen v. 
‘Bhagabati Prasunna Sen (8) ; Prafulla Chandra 
Mullick v. Jogendra Nath Sreemoney (7), 
Jairam Narranji v. Kuverbai (27) ; Manohar 
v. Lakhmiram (28). 

lf a gift in favour of a deity whose 
image has to be prepared and destroyed 
periodically is valid, I do not see any 
reason why a gift in favour of a deity, 
whose image is to be prepared once for all, 
éxcept for any reason for re-construction 
coming to pass, should be invalid. 

In the present case again the testator does 
not expressly make a gift to Kali or Ananda- 
moyee Keli, He only vests his properties 
in certain trustees who are to employ the 
surplus income of his properties in a cer- 
tain way by spending the sum in the es- 


tablishment of Seba and Pooja of the god- 


dess Kali under the name and style of 
Iswar Anandamoyi Kali. I do not see 
how the rules of gift to a deity, even if 
they were not as I have stated above, can 
invalidate the bequest in this case. For the 
reasons stated above I would answer both 
the questions referred in the negative. 

Per Curiam.—The order of the Court 
accordingly is that the case be returned to 
the Division Bench to decide the matter 
in accordauce with the opinion we have 
expressed. 


by Kunwar Dalipat Singh, 


Ks. c. 12 0. C. 209.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MiSORLLANEOUS Crvin APPHAL No. 15 or 1909. 
May 5, 1909. 
Present :—Mr. Evans, J. C. and 
Mr. Piggott, A. J.C. 
DALIPAT SINGH—Osjxcror— 
APPELLANT 
versus 
DEPUTY COMMISSIONER, SITAPUR, as 
MANAGER OF THE Estate or DALIP SINGH 
(Lunatic) — APPLIOANT— RESPONDENT. 

Lunucy Act (XXXV of 1858), scope and application 
of—Lunatis u member af joint Hindu family gov- 
erned by Mitaksharn—Interfer ence if Courts limited to 
cases of waste, neglect or ih-wsuge, : 

The provisions of the Lunacy Act are applicable 
to cases in which the lunatic is a member of a 
joint family living under the Mitakshara Law and is 
possessed of no property beyond his rights in the 
joint family 

Bhoopendra v Greesh Nara, 6 C. 589, 8 C.L.R. 80, 
Soabansee-y. Juggesshur Koer, 13 O.L R. 86; Trimbaklal 
v. Hiralal, 20 B. 659, referred to. 

Gharibullah v. Khalak Singh, 30 I. A. 165 at p. 170; 
25 A. 407, distinguished. 

But the interference of the Civil Courts should be 
strictly limited to cases where the manager of the 
jomt property is wasting the property or the 
minor is suffering neglect or ill-usage at his bands. 

Bhoopendra v. Greesh Narain, 6 O. 539; 80. L. R. 30, 
followed. ei SE SET ot 

Appeal against the order of the District 
Judge, Sitapur, dated 9th March, 1909. 

Messrs. J. Jackson, H. C. Dutt and T. M. 
Ghosh, for the Appellant. - 

The Government Pleader, for the Respond- 
ent, 

Judgment.—in this case the Deputy 
Commissioner .of Sitapur presented in the 
Court of the- District Judge an application 
under section 8 of the Lunacy Act (XXXV 
of 1858) in respect of the person and pro- 
perty of one Dalip Singh. An enquiry was 
duly instituted under section 2 of the said 
Act and has resulted in a finding that the 
said Dalip Singh is of unsound mind „and 
incapable of managing his affairs. The 
District Judgo has, thereupon, passed an 
order purporting to be under sections 9 and 11 
of Act XXXV of 1858 read with section8 
of the Provincial Court of Wards Act (III 
of 1899) directing the ‘Court of Wards ,to 


take charge of the estate of Dalip Singh. 


‘He has refrained from passing order regard- 
ing the guardianship of the person of the 
lunatic. This order is called in question 
elder brother 
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of Dalip Singh, on various grounds, the 
validity of which we have now to 
consider. 

We may remark at once that the form 
of the order passed is open to question. 
The reference to section 11 of Act XXXV 
of 1858 would appear to be an oversight, 
as it is not alleged-that the Estate of 
Dalip Singh consists either in whole or in 
part of land or any interest in land not 
subject tothe jurisdiction of the Court of 
Wards. The- proper order to be passed, 
on the view of the case taken by the Dis- 
trict Judge, would have been one under 
section 9 of Act XXXV of 1858, simply 
authorising the Court of Wards to take 
charge of the lunatic’s Estate. Such an 
order reserves to the Court of Wards the 
option expressly conferred upon it by sec- 
tion Il of Act IIT of 1899 to assume or 
refrain from assumingthe Superintendence 
of the person or property or both of the dis- 
qualified proprietor. Asamatter of fact the 
Court of Wards has formally assumed the 
management of Dalip Singh’s Estate, though 
we are informed that no practical steps 
have as yet been taken to make this 
management effective, the matter being left 
in abeyance pending the result of the present 
appeal, : 

The main point taken by the appellant, 
Kunwar Dalipat Singh, is that he and his 
brother, Dalip Singh, are members of a joint 
family living under the Mitakshara Law, 
that Dalip Singh, at the time when he be- 
came insane, possessed no property outside 
of his rights in the joint estate, and that 
under such circumstances the order under 
appeal is illegal and void. We have been 
carefully through the evidence which satis- 
fied the learned Judge that a complete 
partition had been effected somewhere about 
the years 1853-1894 between the Estates of 
Dalipat Singh and Dalip Singh, with the 
result that we find ourselves unable to 
concur in the decision arrived at by the 
lower Court. It is sufficiently clear from 
the evidence and is indeed admitted that 
about the time in question, shortly after 
their mother’s death, differences arose be- 
tween the two brothers which were referred 
for settlement to certain respectable gentle- 
men of their brotherhood. Wemay remark 
incidentally that it seems to us at least 
doubtful whether Dalip Singh was of age 


at the time. We notice that Kunwar 
Dalipat Singh, when examined as a witness 
before the District Judge in September, 1907, 
gave bis own age ar 82 years. and it is 
admitted that Dalip Singh is between one 
and two years younger. If these figures 
could be relied on as strictly correct they 
would show that Dalip Sing could scarcely 
have attained majority before the end of 
the year 1894. Woe donot wish, however, 
to base our decision entirely on the question 
of Dalip Singh’s apparent minority at tho 
time when the alleged partition took place. 
It is sufficient to remark that both brothers 
were very young at the time and that, 
when differences had arisen between them, 
it was natural that they should have left 
the determination of the sameto the judg- 
ment of elder members of their brotherhood. 
The view taken by the learned Judge is that 
there was a formal arbitration and that a 
complete deed of partition was drawn up. It 
is quite clear that no agreement of referenco 
to arbitration and no award were ever re- 
gistered; no such documents are now forth- 
coming and the witnesses who depose to the 
existence of such documents are decidedly 
vague as to whether an ngreement and an 
award were both executed or only one of them. 
Taking the evidence as a whole, it seems to 
us certain that no formal agreement of re- 
ference to arbitration was ever executed by 
the two brothers, but that certain persons 
were merely asked informally to settle the 
differences between the appellant and his 
younger brother. The applicant’s witness 
Balbhaddar Singh has been able to produce 
two papers which appear to be a rough draft 
of a field to field partition of the village 
Pipri. It seems to us very doubtful whether 
thematter ever went any further than the 
preparation of this rough draft. As a matter 
of fact Dalip Singh applied on May 24th 
to be recorded as sole proprietor of one village 
Jallapur, on the ground that his brother's 
half share in the said village had been assigned 
to him on a private partition (batwara bahami). 
It appears also that similarly the name of 
Dalipat Singh was substituted for that of 
Dalip- Singh in the village of Pathri. Inthe 
remaining villages which constitute the 
ancestral property, the names of both brothers 
have all along continued to be recorded as 
joint proprietors. As regards the oral evi- 
dence taken -in the lower Court it may be 
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said at once that there is a good deal of con- 
flict, and the particular witnesses have not 
even been altogether consistent in the course 
of the same deposition. Taking this evidence, 
however, asa whole, it certainly appears to 
us to favour the contention of the appellant 
now before us that the only result of the 
informal arbitration of 1893-1894 was that 
the income of the village Jallapur was assign- 
ed to Dalip Singh for his personal expenses, 
that Dalipat Singh was allowed by way of 
compensation to get himself recorded as sole 
proprietor of the village Pathri, but that the 
rest of the family property remained undivid- 
ed and in the gole management of the elder 
brother Dalipat Singh. The evidence of the 
only two survivors of the arbitrators who 
effected this compromise of 1898-1894, namely, 
Gajraj Singh and Narain Singh, is on the 
whole distinctly to the above effect. The 
learned Judge has been greatly influenced 
by certain statements made by Dalip Singh 
and Gajraj Singh in the course of a prelimi- 
nary inquiry held by Babu Kanj Bikari Lal, 
Deputy Collector, under the orders of the 
Deputy Commissioner in the month of Novem- 
ber, 19 6. The statement then made by Dalipat 
Singh has, we have’ no doubt, rightly been 
allowed to be proved against him by way of 
an admission ; the use made of Gajraj Singh’s 
statement which was allowed to be proved 
to corroborate his testimony under section 
157 of the Indian Evidenca Act (I of 1872) 
was decidedly irregular. It has not, as a 
matter of fact, been used in corroboration of 
the evidence given by Gajraj Singh in Court 
but in order to contradict certain statements 
then made by him. Before this could be 
done the Government Pleader should have 
formally obtained the permission of the 
Court to cross-examine this witness. We 
do not desire, however, to lay undue stress on 
this point and we have in fact considered 
both the statements. The Deputy Collec- 
tor’s inquiry was informal, the statements 
were not recorded on oath, and the Deputy 
Collector will not undertake to say that they 
were recorded verbatim. We are not disposed, 
under the circumstances, to lay too much 
stress on particular expressions which appear 
in these statements or to regard them as 
entirely irreconcilable with the evidence of 
Dalipat Singh and Gajraj Singh in Court. 
An important point to be noticed is that 


the arrangement, whatever it may have been, ` 


which was effected in 1893-1894, obviously 
lasted for a very short time. Dalipat Singh 
himself says that only a year and a half 
later his brother departed on pilgrimage and 
he himself therenpon quietly resumed the 
management of the entire property including 
the village of Jallapur, Itis trae that one 
or two of the witnesses most ‘favourable to 
the applicant, as for instance Balbhaddar 
Singh and: Bhudar Singh, make use of 
expressions apparently intended to imply 
that the arrangement come to by the arbitra- 
tors, which they represent as amounting to 


a complete partition, lasted until Dalip- 
Singh became of unsound mind. It is clear, ' 


however, from the evidence as a whole that 
this was not the case. Itis common ground 
between the parties befure us that Dalip 
Singh became insane in the year 1901 or 
1902. From theoral and documentary evi- 
dence before us we gather that he returned 
to his home early in the year 1900 after 
having spent some years in travelling about 
the country on pilgrimage. We must take it 
on the evidence that Dalip Singh was of 
sound mind and capable of managing his 
own affairs both when he departed on pilgrim- 
age and at the time of his return; it ig, there/ 
fore, important to notice that the manage- 
ment of the entire family property including 
the village of Jallapur has been in the hands 
of Dalipat Singh ever since his younger 
brother departed on pilgrimage. It is nob 
suggested by any of the witnesses that Dalip 
Singh attempted to resume separate pos- 
session over Jallapur after his return home in 
the early part of 1900. We do not note these 
facts with a view to suggesting that there 
had been a partition between the brothers 
and a subsequent re-union. This is not 
suggested by either party; but the facts 
noted seem to support the view urged upon 
us by the appellant as to the nature of the 
arrangement effected by the arbitrators in 
1893-1894. We take it that Dalip Singh, as 
he grew up, became impatient of his brother’s 
control over the family expenditure and 
anxious to obtain for himself some separate 


income, probably with a view to gratifying: 
and adventure , - as: 
shown by his departure on pilgrimage shortly: 


a taste for travel 


after he had effected his object. The evidence 
shows that he behaved in a violent and 


aggressive manner, and it is quite possible 
that he may have put pressure on his brother , 
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by threatening to apply. for a complete 
partition of the family estate. That any 
such partition wag actually effected by the 
arbitrators to whom the matter was referred 
we donot believe. The proceedings would in 
that case have been of a formal character, 
and the evidence, as a whole seems to us 
to show that the matter did not go beyond 
. securing to Dalip Singh the control of a sepa- 
rate allowance by handing over to him the 
entire profits of the village of Jallapur. 


This being our view of the facts of the ` 


case, we have now to consider the law 
applicable. We may at once refer to three 
important rulings :—Bhoopendra Narain Hoy 
v. Greesh Narain Roy (1), Soobangee Singh v. 
Juggesshur Koer (2) and Trimbaklal Jovandasv. 
Hiralal Itchhalal (8)., In each of these cases 
some doubt was expressed as to whether the 
provisions of Act XXXV of 1858 could be 
‘applied at all to cases in which the lunatic 
was a member of a joint family living under 
the Mitakshara Law and was possessed of no 
property beyond his rights in the joint 
property of the family: In both the Calcutta 
cases, however, the learned Judges expressly. 
refused to accede to the proposition that the 
-appointment ofa gardian in respect of the 
‘person or property. of a Innatie so ciream- 
stanced would in.all cases beillegal. In 
Bhoopendra Narain Roy v. reesh Narain Roy 
(1) the learned Judges say: “It appears to 
us that there may be cases where it is 
essentially necossary, that a guardian should 
be. appointed for a member of-a Mitakshara 
family.’ In Soobansee Singh v. Juggesshur 
Koer (2) the learned Judges referred to the 
above decision and called attention to the fact 
that under section 2 of Act XXXV of 1858 it 
was only necessary that the person alleged to 
be a lunatic should be“ possessed óf property,” 
in order to give the Civil Court ‘jurisdiction 
under the Act. In the Bombay case, Trimbaklal 


Jovandas x. Hiralal Ttchhalal (3),-a manager. 
of the lunatic’s property “had actually been- 


appointed. The learned Judges doubted 
whether this ought to have been done, but 
they go on to say — “Doubtless i in cages of 
alienation or waste or mismanagement s0 


gross as to imperil the, lunatic’s interest in 
family property the Court can and ‘will pro- 


tect that interest by allowing a suit to be 


1(1) 6 0. 689; 8 O. L. B. 30. 
5 18C. L. R. 86. 
3) 20 B. 659. 


bronght for partition or other legal 
means, to be taken to secure it, and, if 
necessary for that purpose, will remove 
one manager and appoint another.” The 
real difficulty which has arisen in connec- 
tion with the point of law under discussion 
is in consequence of the close analogy which 
exists between: the position of a lunatic 
member of a joint family and that of wv 
minor. Without referring in detail toany 
of the numerous rulings on this point, we. 
say broadly that itseems to us settled law 
that the Courts in India will not appoint 
a guardian’ under the provision of Act VIEI 
of 1890 for the property of a minor who isa 
member of a joint family living under the 
Mitakshara Law and is possessed of no sepa- 
rate property. The olderdecisionson this point 


appear io rest on the wording of the former ' 


Act (XL of 1858) and it was held that a 
minor under the circumstances above stated 
had no separate property of which a guardian 
could “take charge” within the meaning of 
the Act. When the law on the subject was 
under consideration at the time of passing of 
Act VIII of 1890, it was at first proposed 
to enact a clause expressly conferring juris- 
diction on the Civil Courts in respect ofthe 
person and property of minors who were 
members of a joint family. This clause was 
dropped in deference to the opposition which 
it excited, and the Courts naturally held 


that the intention of the Legislature must. 


have been to leave the law laid down in the 
older rulings unaltered. They were careful 
at the same time to point out that a minor 
was not left “without a remedy where the 
manager of the joint family was wasting the 
property or neglecting to make proper provi- 
sion for the minor himself. The remedy 
under such circumstances is for the minor 
to bring a suit for partition through his next 
friend or a guardian ad litem duly appointed 
by the Court. That a minor hasa right to 
sue for partition under the above circum- 
stances. and not otherwise, was clearly laid 


down in Damoodur Misser v. Sevabutiy Misrain' 
(4). Now the right of a lunatic to bring a. 


suit for partition, either under the above 
circumstances or under any other, 


(4) 80. 537; 100. L. R. 40. 
(5) 8 0.149; 90. p. R. 457. e 


has been, 
denied by the Calcutta High Court in the case’, 
“of, Ram Sahye Bhukkut v. Dulla Lalji Sahye. 
(5), though in a later case Abilakes Bhagity - 
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Bhakhi Mahto (6), Prinsep, J., doubted the 
eorrectness of the older ruling. It seems to us 
obviously impossible that a lunatic who is 
suffering neglect or ill-usage at the hands of 
the person who has management of bis pro- 
perty, or whose property is being wasted by 
the said manager, should be left without 
any legal remedy merely because he 
happens to be a member of a joint family 
living under the Mitakshara Law. He must 
either be permitted to sue for partition in 
the same way as a minor, or the Courts 
must have power to protect him under 
the provisions of Act XXXV of 1858. 
In view of the wording of section 2 of the 
said Act and of the Calcutta rulings already 
referred to, we are of opinion that the Civil 
Courts have jurisdiction in stich a case to take 
action under the provisions of Act XXXV of 
1858. The strongest arguments addressed to 
us on the opposite side were based upon 
certain expressions used by their Lordships 
of the Privy Council in the case of Gharib- 
allah v. Khalak Singh (7). Their Lordships 
there referred to the rulings of the Indian 
Courts in refusing to take action under the 
provisions of Act VIII of 1890 in respect of 
a minor who was possessed of no property 
beyond his interest in the joint property of 
the family living under the Mitakshara Law, 
They approve of these rulings on the broad 
ground that “the interest of a member of 
such a family is not individual property at 
all and that, therefore, a guardian if appointed 
would have nothing to do with the family 
property.” The principle thus broadly -stated 
would appear on the face of it to apply 
equally to the case of a lunatic; but the 
question of the rights of a lunatic was not 
then before their Lordships, and we have 
shown that the wording of Act XXXV of 
1858 differs both from that of Act VIII of 
1890 and from the older Act XL of 1858. 
The position of a lunatic differs from that 
ofa minor both in that he is more liable to 
be exposed to ill-usage or neglect, and in 
that his right toa remedy by way of a suit 
for partition is at any rate not so clearly 
established as that of a minor. We prefer; 
therefore, to follow the ruling in Bhoopendra 
- Nurain Roy v. Greesh Narain Poy and another 
(1) by declining to hold that the provisions 
of Act XXXV of 1858 cannot under any cir- 
(6) 22 0. 864. 
(7) 80 I. A. 165 at. p. 170; 25 A. 407. 


cumstances apply to the case of a lunatic 
who is the member of a joint family living 
under the Mitakshara Law. 

At the same time it is necessary for us 
to point out that the interference of the 
Civil Courts in such a case should, in our 
opinion, be strictly limited ta the circumstances 
which we have already noted. Section 2 
of Act XXXV of 1858 gives the Civil 
Courts full discretion in the matter of 
instituting or declining to institute the 
inquiry there referred to. The first question 
in issue before a Civil Court to which an 
application under section 3 of the Act has 
been presented is whether proceedings under 
the Act are necessary or advisable in the inter- 
ests of the alleged lunatic. No doubt some 
sort of preliminary inguiry will be necessary 
to enable the Court to arrive ata finding on 
this point; but it is clearly within the 
discretion of the Court to terminate its inquiry 
at any moment upon a finding that the inter- 
ference of the Court is not required in the 
particular case. The Court will then decline 
to record any finding under section 7 of the 
Act and the proceedings will thus terminate 
with the failure of the application. The 
peculiar importance of the right exercise of 
discretion by the Courts in such a matter 
arises from the question of devolution of the 
inheritance upon the death of the lunatic, 
and it is well illustrated by the case now 
before us. If the present proceedings resulted 
in a finding that Dalip Singh, at the time 
when he became of unsound mind, was living 
separately from his brother, or led to such 
separation being hereafter effected by process 
of law, the devolution of the inheritance 
would be affected. Dalip Singh is childless ; 
and the result of his separation from his 
brother would be that upon his death his 
widow would acquire a life-interest in his 
estate. Sofar as we can ascertain from the 
evidence before us, sheis the only person 
who stands to gain anything by the proceed- 
ings in the present case. It seems to us that, 
certain persons acting in the interests of 
Dalip Singh’s wife, and not with any regard 
to his personal comfort or convenience, must 
have laid information before the Deputy 
Commissioner which induced him to take the 
action he did. It is quite clear that the 
family property is not suffering under Dalipat 
Singh’s management. The unfriendly witness, 
Balbhaddar Singh, expressly states that the 
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value of the property has increased by 25 per 
cent. in consequence of Dalipat Singh’s 
capable management As regards the treat- 
ment of the lunatic, we can find nothing in the 
evidence which suggests that the case was 
ane calling for interference by the Deputy 
Commissioner. It is true that an allegation 
to the effect that Dalip Singh was receiving 
no proper cure or medical treatment was 
made in paragraph 8 of the Deputy Com- 
missioner’s application, but it is scarcely too 
‘ much to say that no serious attempt was 

made to support this by evidence. It would 
appear on the other hand that Dalipat Singh 
` went out- of his way to bring his brother’s 
wife back to the-family home and insure for 
' the lunatic the benetit of her care and attention, 
` The case has now been pending for more than 
two years and it has not been suggested be- 
‘fore us that during this time Dalip Singh has 
suffered any hardship, though he is admit- 
|, tedly living in the family home under Dalipat 
Singh's gontrol. No action under section 5 
of Act XXXV of 1858 has been found neces- 
sary by the District Judge. Dalipat Singh 
himself protests that: the entire proceedings 
have been prompted- by ill-feeling on the 
part of one Partab Singh, who certainly 
would seem to have been meddling in the 
matter as he presented an application for the 
appointment of a guardian ad interim which 
was rejected by the District Judge on August 
7th, 1908. The appellant professes himself 


to be perfectly willing to send his brother to_ 


an asylum for medical treatment if such step 
should appear advisable, to the District 
authorities, 

Looking at the case as a whole we are 
decidedly of opinion that the Deputy Com- 
missioner of Sitapore had no adequate grounds 
for interfering in this matter and that his 
action was not well advised. We propose, 
therefore, to follow the precedent laid down 
by the ruling in Bhopendra Narain Roy v. 
Greesh Narain Roy (1) to which we 
have alresidy referred, and dispose 
of the matter by saying that no adequate 


cause for interference under Act XXXV of. 


1858 has been made out. We, accodingly, accept 


this appeal and set aside the order of the: 


District Judge. The respondent must pay all 
costs in both Courts. 


H 


Appecl allowed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND: Orvis. Appears Nos, 310/1 ann 3121/2 
or 1908. 
May 13, 1909. 
Present :—Mr. Evans, J. O. and 
Mr. Piggot, A. J. C 
GHARIB—Ptatntirr—APPELLANT 
TETEns 
SAHAB DAYAL SINGH AND orners— 
DEFENDANTS— R ESPONDENTS. 
” Oudh Laws det (XV IIE ef 1878), 8. 9—Pre--mption— 
Prerious decree qf Settlem nt Court, ranting Tight of 
Lre-emption--Effect of the Ac-—<statutory right wt 
affected by previous decree unless ev denciza custom, 

On a dispute between H, the mother of the vendor, 
and U,the father of the rival pre-emptor, the Set- 
tlement Court passed on the 28th February, 1873, a 
decree by which H was held entitled to the pro- 
prietary rights in the land in dispute but it was 
at the same time provitled that the opposite party 
should have a hereditary right of pre-emption in 
respect of the said property. 

In 1907 the vendor sold the land in dispute and 
the rival pre-omptor claimed a preferential right 
on the basis of the settlement decree. The appellant 
pre-cmptor had a superior right under section 9 of the 
Oudh Laws Act: 

Hild, that the Bettloment decree was not the record 
ofa custom nor could it be regarded as precisely 
a contract. 

Since the enactment of rection 9 of the Oudh ewe 
Act, previous decrees, of Settlements or other Couria, 
have ceased to be of value as against other members 
of the game village community unless they could be 
appealed to as evidence of custom. Consequently the 
‘statutory rightof the appellant pre-emptor was in 
no way affected by the older Settlement decree to 
which the appellant was not a party. Jafar v. Fast, 
44 P. R. 1892, referred to. 

Appeal against the decree of the District 
Judge of Rai Bareli, reversing the decree 
of the Sub-Judge, Sultanpur, dated 13th 
May, 1908. 

Babu Jshwart Dayal, for the Appellant. 

Mr. J. K. Banerji, for the Respondents, ' 

ORDER OF REFERENCE. 

Evans, A, J. C.—One Sartaj Singh, a co- 
sharer in mahal Sartaj, village Bharthi, sold 
4 17/20 biyhas on the 11th March, 1907, to 
Bechu and Sripal. ‘The appellant, Gharib, 
instituted a suit for possession on the lith 
March, 1908, alleging that he was a btrtdar 
in the mahal. Saheb Dayal, respondent, in- 
stituted a similar suit on the 10th March, 
1908. Heis a co-sharer in another mahal. 

The learned Subordinate Judge decided 
that the rights of tle two claimants were 
equal. Lots were drawn, the result being 
that Gharib got a decree. An appeal was 
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preferred by Saheb Dayal and the learned 
District Judge held that by virtue of a decree 
of the Settlement Officer dated the 28th 
February, 1873. a special right of pre- 
emption was decreed in favour of one Udit 
Narain Singh father of Saheb Dayal Singh, 
which gave him preference to Gharib and 
allowing the appeal he granted a decrcein 
favour of Saheb Dayal. 

Against this ‘decree a second appeal has 
been preferred by (tharib. Several difficult 
questions arise in this appeal upon which I 
can find no authority. The principal point 
for decision is whether the decision of the 
Settlement Officer amounts to a custom as set 
forth in the proviso to section 9, Act XVIII 
of 1876, which has the effect of over-riding 
the provisions of the Act, which was passed 
after the decision of the Settlement officer. 
The decree was passed against the mother 
of Sartaj, a Hindu widow, and another 
question arises whether it can be said to be 
binding on her son (who apparently derives 
his title to the property from his father) 
and those claiming through him. 

It is contended for the respondent that 
Sartaj Singh holds the property subject to 
the conditions laid down in the decree of the 
Settlement Officer and, therefore. Saheb Dayal 
has (independently of the provisions of Act 
XYIII of 1876) a preferential right against 
all the world whenever any portion of the 
property is sold. I am not satisfied what 
order should be passed in this čase and as 
the points involved are of considerable impor- 
tance'l certify that this appeal should be 
heard by a Bench of two Judges. 

Judgment.—tThe facts of this case 
are simple and are sufficiently stated in 
this Court’s ‘order of March 25th, 1909, 
by which the matter was referred to a Bench 
of two Judges. It is practically admitted 
that if the question of pre-emption is to 
be decided in accordance with the provisions 
of section 9 of the Ondh Laws Act 
(XVIII of 1876), then the order of the 
Court of first instance, the Subordinate 
Judge of Sitapur, was correct, and the 
District Judge was wrong to set it aside. 
The question is whether the respondent 
Saheb Dayal is entitled to prevail on the 
strength of an oid Settlement decree of 
February 28th, 1873. This was passed on 
a dispute between Musammat Hiaanj 
Kuar (mother of the respondent Sartaj 
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Singh) and Udit Dayal Singh, father of 
the respondent Saheb Dayal Singh. 
The Settlement Court held Musammat Hiranj 
Kanar to be entitled to the poprietary rights in 
dispute, but at the same time provided that 
the opposite party should have a 
Lereditary right of pre-emption in respect 
of the said property. This decree was, of 
course, anterior to the passing of Act XVIIL 
of 1876; and we have to consider the 
effect of this subsequent legislation on the 
right conferred by the Settlement decree. 
There is authority for holding that the 
decree is superseded by the subsequent ' 
legislation. We have been referred to Jafar 
Khan v. Fazal Moht-ud-din (1), in which 
a precisely similar qnestion was considered 
with reference to the analogous provisions 
of the Punjab Act. Under the terms of 
section 9 of Act XVIII of 1876, the right 
of pre-emption must be determined in accord- 
ance with the rules therein laid down “in 
the absence of a custom to the contrary.” 
It cannot be said that the Settlement decree, 
relied on by the respondent Saheb Dayal 
Singh, is the record of a custom, nor per~” 
haps can it be regarded as precisely a 
contract. Wemust take it that the position 
of the parties, as it appeared to the eyes 
of the Settlement Officer in 1873, was such 
that he was satisfied that the family of 
Udit Dayal Singh (the father of Saheb 
Dayal) ought to have a right of pre-emption 
in respect of this land. Prior to the passing - 
of Act XVIII of 1876 there was no statutory 
right of pre-emption; any party asserting . 
such right would be bound to prave the exist- 
ence of a local custom entitling them to claim 
thesame. The Settlement Offcerin effect sought 
to relieve Udit Dayal Singh and his descend- 
dants after him from the necessity of proving 
such custom by leaving on record a judicial 
procecding asserting the said right, which 
would be binding as between Udit Dayal: 
Singh and the owners of the property. When 
the legislature subsequently came to review: 
the entire question of pre-emptive rights in 
Ondh, certain rules were laid down which 
should govern the exercise of that right in 
the absence of any previously existing custom 
to the contrary. No reservation was made,’ 
as is the casein section 7 of the same Act, 
in favour of previously existing contracts to 


the contrary; nor were any words inserted 
(1) 44 P. R. 1892. 
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with a: view to saving the effect of previous 
decisions of Settlement Courts. The inten- 
tion ofithe legislature seems sufficiently clear. 
In the state of the law as it stood before the 
passing of Act XVIII of 1876 there might 
well be isolated decisions of Settlement or 
other Courts affirming the existence of pre- 
emptive rights in favour of particular persons 
or families. Those decisions would ordinarily 
be binding only on ‘the persons in whose 
favour they were passed and the ownersof 
the property concerned. They would rot 
necessarily involve any decision that other 
members of the same village- community 
were not also entitled. to pre-emptive rights 
in the same property. What persons were 
hereafter to be considered entitled’ to. such 
rights the legislature proceeded to define in 
section 9 of the Act under consideration. 
After the enactment of this section previous 
decrees of Settlement or other Courts would 
cease to be of value as against other members 
of the same village community unless they 
could bë appealed to as evidence of custom. 
In the present case accordingly it seems 
clear to us that the appellant Gharib Das 
has q-atatutory right of pre-emption in res 
pect of the land in suit which is in no way 
affeoted by the older Settlement decree which 
recognised the existence of ‘sucha right in 
favour of the family of Udit Dayal Singh. 

In this view of the case it becomes un- ' 
necessary for us to consider- the further 
question of the validity of the Settlement 
decree in view of the fact that it was passed 
as against Musammat Hiranj Kuar while her 
son Sartaj Singh wag alive.. We are content 
to deal with the matter on the broad ground 
already taken, . 4 

We accept these appeals, set aside the 
decrees of the District Judge and-restore 
those of the Court of first instance. The 
appellant Gharib Das will get his costs in 
this and in the lower.appellate Court. 

1 u ° ` Appeals allowed. 


i 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Second Orv, APPHAL No 4 or 1909. 
May 25.1909. 

Present :—Pandit Sundar Lal. A. J. O. 
RUP NARAIN AND otHers—Pvaivrirrs— 
APPELLANTS 
verrng 
BADRI PRASAD AND OTHERS— 
` DEFENDANTS— RESPONDENTS. 
Jurislictiox of Civil Court Revenue ¢( ourt decree- 
ing claim jor resumption Buit om Co Court jr 
declavation of unde'-pripmielniy 1igħhts, whether nurin- 
tainalhe—Oudh, Rent Act (XXII of 1886), as. 107E, 

107H, 108 cl. 5A. 

The defendants in the present suit, as superior 
proprietors of the land in dispute, apphed to the Re- 
venne Court for resumption of the said oaf lands. 
The present plaintiff pleaded that they were-under- 
proprietors and that the land held by them was 
not liable to resumption. 

Their contention was overruled by the Revenue 
Court and an order for resumption was made. 
Plaintiffs then sued in a Civil Court for. a declaration 
of under-proprietary mghts : 

Held, that the Revenne Courts had exclusive 
jurisdiction to deal with such matters and the Civil 
Conrts had no jurisdiction to re-open the question 
which Revenue Courts alone were competent to 
decide. A declaration of under-proprietary rights 
could not, therefore, be granted by the Civil Courts, 

Appeal against thedecreeof the Subordinate 
Judge, Sitapur, confirming the decree of the 
Munsif, Sitapur, dated 28th July 1905. 

Mr. H. C. Dutt, for the Appellants. 

B. Salig Ram, for the Respondents 

Judgment.—the plaintiffs in this 
case were moafidars of a plotof 3 bighas, 18 
biswas pukhia in the village of Kasimpur. 
They allege that originally one Ganga Prasad 
was the holder of the said moafi lands; that 
on the advent of the British rule in 1858 he 
was allowed to hold the said land and thata 
settlement was made with him in respect of it. 
Ganga Prasad died about 30 years ago. Before 
his death, however, he gave, it is said in lieu 
of loans,” the land now in suit to Kedar Nath, 
father of the plaintiffs »#nd to Kunj Behari 
Kunj Behari was succeeded 
on his death by his widow Rukmin on whose 
death the, plaintiff's father Kedar Nath 
On the 
death of Kedar Nath, the plaintiffs, his sons, 
entered into possession of the said property. 
The defendants, who are superior proprietors 
of the said land, applied on the 22nd July, 
1907, to tha Revenue Court for the 
resumption of the said moafi lands. The 
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defendants pleaded that they were under- 
proprietors, and that the land held by them 
was notliable toresumption. Their contenton 
was overruled by the Revenue Court and 
an order for resumption was made on 
28th September, 1907. They appealed 
against the said decision to the Commissioner, 
who on 3rd January, 1908, dismissed their 
appeal. On 6th May, 1908, the plaintiffs 
instituted this suit in which they pray 
for a declaratory decree “to this effect 
that the orders of the Revenue Court 
are invalid and that the plaintiffs have 
under-proprietary rights in 3 bighas 18 biswas 
of land (Nos. 145, 885 and 361) situate in 
Kasimpur. ” They offer to pay as under- 
proprietors their quota of Revenue which 
may be assessed on the land in suit to 
the defendants, their superior proprietors. 

In this case, though not inthe Revenue 
Court, they also endeavoured to prove 
that the pileged under-proprietary rights 
were acquired by them for valuable considera- 
tion. Both the Courts below have concurred 
in holding that the plaintiffs have failed 
to prove this part of their case. They 
have dismissed the suit holding that 
the decision in the resumption case was 
binding upon the parties, and that under 
section 108, clause 5 A, of the Oudh Rent 
Act, 1886, the Civil Court had no jurisdic- 
tion to re-open the questions which had 
been finally decided in the resumption 
case. Against the said decisions of the 
Courts below the plaintiffs have preferred 
the present appealto this Court on grounds 
set forth in the memorandum of appeal. 
_ Under section 107A of the Oudh Rent 

Act of 1886 the proprietor of a Mahul is 
entitled to apply to the Revenue Court 
for the resumption of moafi land, or to 
get it assessed to rent, or for an enhancement 
of the rent thereof. Section 107B of 
the said Act specifies the circumstances 
under which the land is to be deemed 
not liable to resumption or assessment 
or enhancement of rent, and section 1075 
specifies the conditions under which an 
order for resumption may be made. Section 
107H enacts that land not liable to resump- 
tion under section 107E and which has 
been held rent free or at a favourable 
rate since the 13th day of February, 1856, 
or for fifty years and by two successors 
to the original grantee, shall be deemed 
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to be held in under-proprietary right and 
the Court shall declare the holder of such 
land to be under-proprietor thereof. The 
term “Court”in Act XXII of 1886 has 
been defined to mean “any Judicial Officer 
presiding in a Court of Revenue for the 
disposal of matters under this Act.” If the 
plaintiff's case as set forth in his plaint 
were true, he would be entitled to ask for 
a declaration of his under-proprietary rights 
under this section in the Revenue Court. 
This he in-effect did without success in 
his defence to the resumption suit, The only 
Courts which had jurisdistion to decide 
the matter have decided it against the 
plaintiffs. Under section 108, clause 5 A, 
(which bas been added to by section 6 
of Act IV of 1901) except in the way of 
an appeal as provided in Act XXII of 
1886 (and no appeal to the Civil Court 
is provided in resumption cases), Courts 
other than Courts of Revenue are debarred 
from taking cognizance of suits for resump- 
tion of, or assessment or enhancement of 
rent on land held rent-free or at a favourable 
rate of rent. The Courts of Revenue have 
been vested by law with exclusive jurisdiction 
to deal with such matters. The Civil 
Courts have, therefore, no jurisdiction to 
re-open the question which Revenue Courta 
alone are competent to decide and which 
they have decided by judgment of 28th 
September, 1907, and 3rd January, 1908. 
The view taken by me is supported by 
the decision of Mr. Ross Seott, Judicial 
Commissioner, in the case of Dwarka v. Rani 
Chandar Kuer(1). The Courts below have 
taken & correct view of the case, and I, 
therefore, dismiss the appeal with costs. 
Appeal dismissed, 
(1) 60. 0. 383. 





(3. c. 45 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Seconp Orv Aprear No. 945 or 1903. 
February 15, 1906. 

Present :—Mr. Justice Robertson ana 
Mr. Justice Rattigan. 
JHANJU AND ANOTHER—PLAINTIFFS— 
ÅPPELLANTS 
VETEUS 
RAM DIAL AND OTHER8S—DEFENDANTS 


— RESPONDENTS. 
Punjab Laws Act (IV of 1872), 5. 12—Pre-emption —- 
Oustom—Wajib-ul-arz providing for pre-emption in 
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favour -of yak jaddi only— Yak jaddi, meaning of— 
No presumption that land is ancestral and not a ac- 
quired—-Onus of m oof, 

Plaintiffs based their clam for.pre-omption on 
two grounds: (i) that the land ix suit was ancestral 
qua “themselves inasmuch as it descended to tho 
vendors ‘from acommon ancestor, and that conso- 
quently they, as yak juddis, were entitled to pro- 
emph by virtue of the provisions of the wajib- 
ul-m z, 


Cu)that they were iad owúeri of tho village, 
whereas tho vendee wasa total stranger. 

Heli, D, ‘There ie no legal presumption that 
the land is “ancestral” and not self-acquired. 

(2) Theterm “ yak juddis ” means persons descended 
from the ancestor who once held the land and 
aot merely agnates ofthe vendor. 

(3) The waysb-ul-arz in this case, declaring that 
thero was no general custom of pre-emption with 
only one exception incase of yak jaddty, must be taken 
as exhaustive, and on the prinoipleof Dilsukh Ru v. 
Nath Singh, 28 P. R., 1894 (F. B.) the onuslay upon 
the plaints to prove that the custom was different 
from ‘what it ie stated to be in the wujib-ul- 
ors, 4 

(4) Section 12 of the Punjab Laws Act applies 
only where there is no custom ; but im this case as 
the wajib-ul-n9% laid down a particular custom in 
favour of yakjaddi only, section 1% has noapplication, 


Further appeal from the order of (.L. 
„Dundas, Esquire, Divisional Judge. Hoshiarpur 
Division, dated 4th August 1903, reversing 
the order of Sheikh Fazil Ilahi, Munsif, Ist 
Class, Kangra District, at Dharmsala, dated 
5th Juhe 1903, decreeing plaintiffs’ claim: 

Mr. Shircore, for the Appellants. 

~ Rai Sahib Lala Sukh Dial, for the Re- 
ASET 

Judgment EEA pedigree table of the 
family of the pre-emptors and vendors accord- 
ing’ tò the Settlement Record of 1891-92 
is as follows :— 


Khushala. ` 





Dhari Bishen 


> 
Sundar 2 other 
withont (pif. 


(plf) sosis, 
baka A issue). t 
vendors. ‘ ri : ; 


Plaintiffs sue for pre-emptidn in respect 
of a sale of some 57 kanals of land made by 
the descendants of Gobind in favour of the 
other defendanis. ‘They allege that the 
land ‘in suit’ is “ancestral ” qua themselves 
inasmuch as it has descended to the vendors 
from‘ Khushala, thé common ancestor, and 


Gobind ag Gokal na 
J 


“held that the land was “ 


‘presumption that land is 
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that consequently they, as yak jaddis, are 
entitled to pre-empt, by virtue of cl. 29 of 
the wagtb-ul-arz. In further appeal before 
us it has also been contended that even 
if the land is not ancestral in the sense 
above indicated, plaintiffs are entitled to 
claim pre-emption by reason of the fact 
that they are land-owners in the village, 
whereas the vendee isa total stranger. The 
latter plea was apparently put forward 
from the outset, but it has not been dealt 
with by the lower Courts, possibly for the 
very cogent reason that plaintiffs never at- 
tempted to substantiate it and do not appear 
to have in any way relied upon it, until 
the case came before this Court. The first Court 
ancestral ” but 
its finding is based admittedly on presump- 
tion and nothing more. 

It certainly did not base its finding upon 
the evidence of the three old men whom plain- 
tiffs called to establish their allegations, for 
this evidence is not even referred to. 

The Court candidly states that “ for the 
purposes of the present suit, it may be held 
thet the land came to Dhari and Bishan 
from their father, and was not acquired 
by them.” This presumption or assumption 
of facts is certainly not warranted by law, 
for there is not and cannot be any legal 
‘ancestral’ in 
cases such as the present. It is just as 
probable that Dhari and Bishan acquired 
this land themselves as that Khushala their 
father acquired it, and the statement made 
an 1868 by Kundan, who held the land in 
farm from 1859, to the effect thatit was 
acquired by, ' Dhari and Bishan is entitled 
“to great weight. 

The Divisional Judge has accepted this 
statement as correctly representing the facta, 
and we see no reason to differ from his 
finding upon this point. Kundan presum- 
ably knew far more abont the history of 
the acquisition than the three old men whom 
plaintiffs have now produced in support 
of their story, and there seems to ‘be no 
‘reason why..he should not have stated the 
truth when he made his statement at the 


‘settlement of 1868. He had nothing to 


gain, so far as we can see, for asserting 
‘contrary to the real facts, that the land was 
acquired by, Dhari and -Bishan. Against 
this statement we have the evidence of the 
three aged witnesses, . ‘The Divisional Judge 


en 


` 


* 670 
JHANJU v, RAM DIAL. 


expressly says that he does not regard 
this evidence as of any value and’ the 
Munsif, as we Taye already observed, does ` 
not even refer to it, presumably because 
he too considered it of no value. Nor is 
this surprising when we remember that 
these persons are testifying to facta that 
must (if they occurred at all) have happened 
about 50 years before suit. In our opinion 
the statement of Kundan, which was made 
when the real state of affairs must have 
well-known and ata time when there was no 
“object in not stating the truth, must carry far 
greater weight and we prefer to accept it as 
the more correct statement of the facts. It is, 
however, urged that the very fact that, 
Khushala's name is entered in the Shajra 
Nasab of the pedigree-table of the Settle- 
ment Record of 1891-92 raises a presumption 
thatit is so recorded because Khushala was 
“the person who acquired the land. But we 
do not think that under the. circumstances 
of this case this presumption can legitimately 
be drawn. There is no note added by way 
of explanation to this pedigree-table and 
the history of the acquisition of the land 
cannot have been known with any certainty 
in 1891. Certainly, the facts must have 
been known far better in 1869 when Kundan 
made his statement and for the reason given, 
we prefer to accept that as more correctly 
representing vhat had actually occurred. 
“The next point urged on behalf of plaintiffs- 
appellants is that in any event, they as 
land-owners in the village have a superior 
right to that of the vendee who is a mere 
‘stranger. 

Admittedly plaintiffs did not attempt to 
prove any custom bo this effect, and admittedly 
the wajib-ul-arz gives a right of pre-emption 
only to yak jaddis.- Butit is urged, (1) that 
yak juddis means agnates of the vendor and 
not persons descended from the ancestor 
.who once held the land, and (2) , that the 
provisions of the wajzb-ul-arz were not 
intended to be exclusive and that under 
the provisions of the Punjab Laws ‘Act, 
plaintiffs have a right of pre- -emption by 
reason of their being land-owners in the 
village. 


Upon the first point we entertain no doubt: 


whatever. In cases such as this, the expres- 
sion yak jaddi has always,.so far as we 
‘know, been, construed to mean descendunts 
of the ancestor who once held the land, and 
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cannot conceive that the 
expression can convey any other meaning. 
Even in the cuse relied on in support of 
their second contention by plaintiffs, Mr. 
Justice Roe interpreted the expression in 
this way (C. A. No 1647 of 1888 and Of. 
also C. A. No. 982 of 1882). The argument 
upou this point is far too belated, even if it 
were in any wise sound, which we dé not at 
ali admit. 

Upon the second point Mr. Sukh Dial 
cites the ruling of Mr. Justice Roe above 
referred to, but the learned Judge's decision 
as regards the question is at best half-hearted. 

He observes that “the case of co-sharers, 
nôt descendants of a common ancestor, does 
not seem to be provided for,” and -he adds 
that “there may possibly be some question 
how far the above clause of the wajtb-ul-arz”’ 
- (the very clause with which we are dealing 
in this case) “would be sufficient to rebut 
the presumption in favour of pre-emption 
raised by the later Act of 1872, even ds 
regards the mere right of mere general 
zamindars to exclude mere outsiders, but it 
seems to me clear thatit doas not destroy the 
right of co-sharers which is so prominently 
asserted in the Act and which is not expressly 
dealt with by the wajtb-ul-arz”. 

Now section 12 of Act IV of 1872 and its 
various clauses apply only “in thé- absende 
of a custom to the contrary”? and under the 
ruling of the Fall Bench reported as Dilsukh 
Ram v. Nathu Singh (1), the onus of proving 
that a custom of pre-emption is different 
from what it is stated to be in the wajib: 
ul-arz lies upon the person who wishes to 
prove that it ig different. In the present case 
the wejib-ul-arz distinctly states that in this 
village there 18 no general custom of pre-emption 
and it then goes on to specify, the one 
exception to the general rule, namely that a 
yak jaddi 'can pre-empt. Presumably, there- 
fore, this is the custom in vogue among the 
parties, and as it is admitted that . plaintiffs 
have not attempted to prove that the wajib- 
ul-arz does not accurately represent their 
‘custom in this respect, we must assume that 
by the custom prevailing in the village the 
‘only persons who, have a right of pre-emption 
are the descendants of a common ancestor. 
And this, as already remarked, plaintiffs have 
not proved themselves to be. 


Mr. Justice’ Roe’s decision, we might, 


- CÙ) 98 P. R. 1894. v 


= ere a 
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> observe, was given prior to the ruling ofthe their father and their deceased uncle. 
. Full- Bench and it cannot, therefore, be Musammat Premi resisted this claim and 
regarded as an authority upon the interpre- was eventually successful after incurring good 
. tation of the wajib-ul-arz. Had the learned deal of expenses. 
’ Judge had the benefit of the decision of the . On 24th October, 1904, she gold the equity 
' Fall Bench before him when he was writing of redemption of the land in dispute to Gokal 
his jadgment, we do not think that he would Singh, respondent, for Rs. 1,000, to 
‘have held that the twajib-ul-arz, which’ liquidate the previous mortgage on this land 
expressly states that there is no general for Rs. 400,and other small loans including 
custom of pre-emption” and specifically the one for which she had pledged her own 
mentions the one instance.in which a right ornaments. These were all connected with 
of pre-emption can be asserted, was not the expenses of the said suit. 


exhaustive in the absence of evidence to: The vendee sued the nephews of the de- 
‘prove that it did not state the custom ceased to get possession of the land. The 
acourately. < © first Court dismissed the suit principally on 


. For these reasons we agree with the con- the ground that her husband had left to her 
clusion arrived at by the learned Divisional movable property worth some thousands. 


Judge and we accordingly dismiss this appeal The Divisional Court, found the sum of 
with costs.. a . . Rs. 850 to be a valid charge and: accordingly 

Appeal dismissed. gave the vendee a decree for possession of the 
: i ` é land as mortgagee for that amount. The 





vendee accepted this decree. 
(s. c. 46 P. W. R. 1909.) ` 


‘'. PUNJAB CHIEF COURT. Farther appeal from the order of 8. W. 
Sroonp Cvit APPRAL No. 143 or 1908. Gracey, squire, Additional Divisional 
January 22, 1909. Judge, Hoshiarpur Division, dated the 10th 
Present — Mr. Justice Kensington and December, 1907, reversing that of F. B. R. 
1 Mr. Justice Johnstone. Spencer, Esquire, District Judge of Kangra, 
| BHIKHA AND OTHERS—DEPENDANTS a the 4th April, 1906, dismissing the 
` Sa — APPELLANTS ~ claim. 
' eo. versis ~ R. B. Bakhshi Yohan Lal, for the Appellants. 
GOKAL SINGH— PLAINTIFF Lala Hukm Ohand, for the Respondent. 
i x — RESPONDENT. Judgment.—tTha land in dispute sold 


+ © Alienation—Widow—Vecessity—Debt incwred to by Musammat Premi, widow of Dhainfi, who 
1, meet, empensea of litigation—Sale of land —Vende-, ,,, died in 1900, is only a fraction of a consider- 


~ cohen not bound to furnish details. ; + ap 
Ci iho money required by a widow for litigation to able holding leftby Dhainfi. The suit is by the 


protéct her life-interest is a vdlid necessity, justi- vendee for possession „against D hainfi's 

fying her to alienate hor husband's immovable nephews, Musammat Premi having since died. 

, property, pak Galang when the litigation has The first Court dismissed the suit, but in the 
u 


been forcod upon her by her husband's own re- lower appellate Court the plaintiff has been 
, versioners. 


. Where an alienation has taken place to liquidate given a decree as mortgagee, witha lien of 
previous prima facie necessary debts, the ahonec Rs. 850, and the case is now before us on 
_ cannot be, made responsible for ascertaining how far further appeal by the defendants. 
, they were unavoidable, especially whon tho widow has 2 We have-examined the details of the 
died before the items are disputed A . à 
- Ahabive woman is always at a disadvantago whon consideration „and are satisfied that the 
forced sinto Court to defend herself. («learned Divisional Judge has rightly held 
Facts.—One:Dhainfi the husband of . Rs.:850. to be covered by debts for which 
Musammat Premi,the vendor, was a successful 'Musammat Premi was fairly liable. The whole 
‘contractor and managed to amass a consider-- of these debts were incurred by her through 
1 ‘able sum of money. ‘He purchased the land expensive litigation forced upon her by the 
-in-suit as well as other land with some of present:defendants on Dhainfi’s death. Mu- 
ahis earnings: ‘On his death which occurred sammat Premi, then defendant, was ultimately 
in 1900 his minor nephews, through their. successful by.a decree of the Divisional Judge, 
“smother, sued for a share in this self-acquired dated 14th December, 1901, but only after 
property alleging that it jointly belonged to she.had been unnecessarily dragged before- 
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our Courts in Kangra and Hoshiarpur. The 
final order required the parties to pay their 
own costs throughout, and as Musammat 
Premi engaged pleaders for her defence in a 
suit of considerable jurisdictional value (nearly 
Rs. 1,700) and’ had herself to pay a Court-fee 
of Rs. 20 on her final appeal alone, we cannot 
doubt that she was put to heavy expense. 
It is possible that she may have raised money 
for the litigation on somewhat extravagant 
terms, but a woman is always at a disadvant- 
age when forced into Court to defend herself. 
We decline to make the vendee responsible 
for ascertaining how far the actual debts run 
up by her were absolutely unavoidable, more 
especially as Musammui Premi’s subsequent 
death renders it now practically impossible 
for him to verify the precise details. The 
present defendants must take the reasonable 
consequences of having involved the woman 
in difficulties. She has certainly not acted 
unreasonably in parting with asmall portion 
of her husband’s estate inorder to olear 
herself of debt, and her reversionary heirs 
ought tu be thankful that she made as good a 
bargain as she did. There is no foundation 
whatever for any allegation that sha wasted 
the estate in order to spite the reversioners. 
On the contrary she seems to have managed 
her affairs quite as well and prudently as the 
reversioners, who had themselves treated her 
badly, had any right to expect. 

The appeal fails and is dismissed with costs 
to the plaintiff. 

Appeal dismissed. 


(ac.6 L. B. R. 58.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH. 
Crvit Rererence No. 6 or 1£08, 
“December 18, 1908. 

Present :—Sir Charles Fox, Chief Judge, 
Mr. Justice Irwin, Mr. Justice Hartnoll, 
Mr. Justice Robinson and Mr. Justice Bell. 
MAUNG TUN AND ANOTHER— PLAINTIFFS—- 

APPELLANTS 
Pp versus 
MA NGAN—Dergypant—ReEsPonpDent. 
Bale in execttion— Warranty of title not wmplied@— 
Movable property—Aution-purchaser deprived of pro- 
perty for want of saleable interest tn judgment-debler 
Price paid cannit be recorercd from decree-hulder. 
‘When movable:property is sold in execution of a 
decree, and it is subsequently found that judgmont- 
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debtor had no saleable interest in the property, and 
the purchaser 18 thereupon doprived of the property, 
tho purchaser 18 not, in the absence of any fraud, en- 
mnog to recover from the decree-holder the price 
paid. 
Sin Baw Ri v. Tun Pru, 1 Bur. Law Times, 72; 
Dorab Ai Khan v. The Erecutor of Ahujah Mvheeood- 
deen, 3 C. 806; Sundara Gopa'an v. Venkatavarada 
Ayyanyar, 17M. 228; Dorab Ally Khan y, Aidvol Aseex, 
5 1. A.118; 2 O L. R. 529; Sowdamint Chowdrain v. 
Krishnakishore Poddar, 4 B. L. R (F. B.) 41, followed. 

Munna Singh v. Gajadhar Singh, 5 A. 577; Moti 
Laul Roy v. Bhuwanı Kumare Debi, 6 O. W. N, 886; 
Shanto Ohandar Mukerji v. Nain Sukh, 23 A. SBC; 
Hua Lal v. Karim-un-niew, 2 A. 780; Moh mund 
Holdar v. Akial Mehaldur, 9 W. R. 118; Kanays Per- 
had Buse v. Hur Chand Manoo, 14 W.B. 120; Protap 
Chunder Chuckerbutty v. Lanivty, 9 O. 606; 12 C.L.B. 
488; Sant Lal v. Rams: Das, 9 A. 167; Ram Tuhul S.ngh 
v. Bissswar Lall Sahoo, 2 I. A. 13: at p 148,15 C.L.R. 
208, 23 W. R 305, referrod to. 

Tho imphed warranty of titlo in respect of sales 
by private contract cannot be extended to Court 
sales, oxcept so tar as such extension is justified 
by tho processual law in India 

Messrs. Lentutgne and McDonnel, for the 
Appellants. AR 


Mr. May Aung, for the Respondent. 
REFERENCE TO A FULL BENCH. 


Defendant-respondent Ma Ngan at- 
tached in execution ofa decree against Ma 
Kyi Yin a boat, which was sold by the Court 
and bought by plaintiffs-appellants in August 
1905. In the following December Murgappa 
Chetti got a mortgage decreè on.the bost, 
and it was sold again under that decree. 
Plaintiffs sued Ma Ngan for compensation, 
and got a decree. 


On appeal the learned Judge of the Divi- 
sional Court referred to the Full Bench ruling 
of the Allahabad High Court in Munna Singh 
v. Gajadhar Singh (1), which in his opinion 
justified the decision of the Court of first in- 
stance, but being bound by a contrary deci- 
sion, a8 he thought, of this Court in San Baw 
Ri v. Tun Pru (2), he set aside the decree 
of tho lower Court. He presumably meant 
to dismiss the suit, but did not do so. 


The head-note of the Allahabad ruling quot- 
ed above is, I think, a little misleading. The 
ruling is merely an exposition of the meaning 
of section 315 of the Code of Civil Procedure, 
which relates to immovable property only. 
The Divisional Judge, I think, was clearly 
wrong in thinking that some words of Mr, 
Justice Brodhurst’s which he cited meant 


(1) 5 A. 677. | (2)1 Bur, Law Times 72. 
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that a purchaser of immovable property has 
a right of suit independently of section 315. 
The substance of the ruling is that the right 
conferred by section 315 can be enforced 
either in execution or by a suit. 

What was argued before me was that sec- 
tion 298 of the Code of Civil Procedure must 


„have been overlooked. The learned counsel 
“contended that the omission to mention the 


mortgage in the proclamation of sale was a 
material irregularity, and that under section 
298 not merely a material irregularity but any 
` -egularity gives a right of suit to the party 

„ured by it. I was not referred to any 

ithority directly bearing on the point. Mr. 
McDonnell cited Moti Laul Roy v. Bhawani 
Kumari Debi (3), as to the meaning of a 
material irregularity in section 311, but 
the facts in that case were such that I 
think it can afford no assistance in the 
present. 

“The ground of the decision in San Baw 
Ri v. Tun Pru (2), is that it has been repeat- 


-edly held that in judicial sales there is no 


warranty of title either by the Sheriff or by 
the judgment-debter. Three authorities wero 
cited :—Dorab Ally Khan v. The Executors 
of Khajuh Moheenoddeen (4), Sundara Gopalan 
v. Venkata Varada Ayyangar (5), and Shanto 
Ohandar Mukerji v. Nain Sukh (6). The 
first is a judgment of the Privy Council 
on the common law of England as administer- 
ed in Presidency Towns. The property sold 
was land, and the English law relating to 
chattels was applied because the English 
distinction between real and personal estate 
dot not existin India. In the second case 
it does not appear whether the property sold 
was movable or immovable: the learned 
Judgë held that the decision of the Privy 
Council first mentioned is authority for 
holding that the implied warranty of title 
ini -pect of sales by private contract cannot 
be extended to Court sales, except so far 
as such extension is justified by the processual 
law in India. In the third case the property 


sale gas land; the chief point decided was 


2 


vy when the judgment-debtor has some 
saleable interest the purchaser cannot recover 
under section 3l5 ;and incidentally it was 
affirmed that there is no warranty of title. 


+ (3),6 0. W. N. 836 
(4) 80. 808; 5 I A. 116. 
(5) 17 M. 238. 
(6) 28 A. 355. 
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In tho present case there is no question 
of fraud, and I think it is implied in the 
pleadings and judgments that the decree- 
holder knew nothing about the mortgage when 
she caused the boat to be attached and sold. 
The case of San Baw Ri v. Tun Pru (2), 
was decided on similar facts, I have somo 
doubt whether the decisionin that case was 
correct. J express no opinion at present 
on the meaning of section 298. If that section 
does not confera right of suit, the decision 
must be according to justice, equity and good 
conscience, under section 13 (3) of the 
Burma Laws Act. The boat was mortgaged 
for Rs. 1,400, and at the judicial sale it 
fetched only Rs. 630. Assuming that the 
decree-holder in good faith knowing nothing 
of the mortgage caused the boat to be attach- 
ed and sold, is it just or equitable that she 
should be allowed to retain the sale-proceeds 
which she certainly would not have obtained 
if she and the purchaser had known of the 
mortgage? There is a good deal to be said 
against that proposition. 

I, therefore, refer to a bench the question :— 
“When movable property is sold in execution 
of a decree, and it is subsequently found that 
the judgment-debtor had no saleable interest 
in the property, and the purchaser is thereupon 
deprived of the property, is the purchaser, 


in the absenco of any fraud, entitled to 
rvecover ‘the price paid from the decree- 
holder ?” 


Judgment. 

Fox, C, J.—San Baw Ri v. Tun Pre (2) 
Moore, J., based his decision, which, if follow- 
ed. would answer this reference in the negative, 
ox the ground that it had been repeatedly 
held that in sales by a Court under decree there 
was no warranty of the judgment-debtor's 
title to the property sold, either by the Court's 
officer or by the judgment-creditor. Tho 
decisions to which he referred are all based 
upon the decision of their Lordships of the 
Privy Council in Dorab Ally Khan v. The 
Eecutors of Khaiah Moheeooddeen (4) in which 
their Lordships stated at some length the 
principles applicable to a sale of property 
against the will of its owner, and distingnish- 
ed such sales from sales by contract made by 
the owner. The facts on which the decision 
was given were that Khajah Moheeooddeeen 
had obtained a decree against Khajah Abdoos 
Samut and Wazeer Khan in the Supreme 
Court at Calcutta. To enforce that decree 
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Khajah Moheeooddeen’s attorney requested 
the Sheriff of Calcutta to seize properties of 
the defendants in their possession which 
would be pointed out to him by Khajah 
Moheeooddeen. The Sheriff of Calcutta 
at the latter’s:- instance seized and sold proper- 
ties situate in a province not within the 
jurisdiction of the Calcutta Supreme Court. 
This sale was set aside by the Court having 
jurisdiction in that province. The executor 
of the anction-purchaser sued Khajah 
Moheeooddeen for recovery of the amount he 
had pait for the property. The case was 
first heard and decided on the preliminary 
point of whether the plaintiff had a cause 
of action and a remedy against the execution- 
creditor. The High Court decided that he 
had not. Their Lordships of the 
Council distinguished the case of a sale by a 
Sheriff of property within his jurisdiction 
from the case of a sale by him of property 
not within his jurisdiction, and the case before 
them being one of the latter class, they revers- 


ed the decree of the High Court, and remand-, 


ed the case for trial on the ground that the 
sale having become inoperative and ineffectual, 
solely because the Sheriff had acted beyond 
his jurisdiction, they could not say that the 
plaint and other documents on the record 
did not disclose a prima facie case for some 
relief against the defendant Khajah Mo- 
heéeooddeen. 

Referring to the case of a sale by a Sheriff 
of property within his jurisdiction, their 
Lordships made the folowinw remarks :— 
“Now it is, of course, perfectly clear that 
when property has been sold under a regular 
execution, and the purchaser is afterwards 
evicted under a title paramount to that of 
the judgment- debtor, he has no remedy 
against either the Sheriff or the judgment- 
creditor.” 

The reasons given for this are that all 
that is sold and bought at a Sheriff's sale 
is the right, title and interest of the judgment- 

~ debtor with all its defects, and that neither 
the Sheriff nor the judgment-creditor gives 
any covenant or warranty as to the judg- 
ment-debtor having a good title to the 
property. 

Their Lordships agreed with the High 
Court in regarding Khejah Moheoooddeen, 
the judgment-creditor, as a principal in the 
transaction, but differed from the High Court’s 
view that the case must be governed by the 
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ordinary rules relating to vendors and 
purchasers upon voluntary sales. Their 


reason for this was that Khajah Moheeooddeen 


had directed the Sheriff to sell in his character - 


of Sheriff, and he had not professed to sell, 
nor could he have sold, as for himself. He 
intended the sale should be, as in fact it 
was, a sale by the Sheriff, as Sheriff, and 
with the incidents attaching to such a sale. 
The sale had been of property outside a 
Presidency Town and it is to be observed 
that theix Lordships applied the rules of 
English law to such asale, As far as I can 
find, it has never been questioned that their 
statement of the law is applicable to all Court 
sales whether by Sheriffs or by Court 


bailiffs. 


By the Civil Procedure Code of 1877 the 
Legislature gave a remedy to auction-pur- 
chasers of immovable property when the 
judgment-debtor has no saleable interest 
in the property sold, and when for that reason 
the purchaser -is deprived of it. Under 
section 315 the auction-purchaser might get 
back in execution proceedings his purchase- 
money, end possibly interest on it, from the 
person to whom it had been paid. In Hira 
Lal v. Karim-un-nisa (7), it was held that 
the provisions of the section could not be 
applied retrospectively, and in that case an 
auction-purchaser, who was subsequently 
deprived of the property he had bought 
at a Court sale, was.held to have no cause of 
against the judgment- 
creditor who had brought the property to 
sale, 

In Munna Singh v. Gajadhar Singh (1), 
it was held that an auction-purchaser of 
immovable ~ property, in case it turned -ont 
that the judgment-debtor had no saleable 
interest in the property, might recover his 
purchase-money by suit, and that he was not 
limited to the special procedure i in execution 
provided by section 315. 

In Sundara Gopalan v. Venkatavarada 
Ayyangar (5), Mr. Justice Muttusami Ayyar 
referred to their Lordships’ decisions in 
Dorab Ally Khan v. Abdool Azees (8), in the 
following terms :— 

“The decision of the Privy Council seems 
to me to be an authority for the proposition 
that the implied warranty of title in respect 
of sales by private contract cannot be extended. 

(7) 2 A. 780. ' 

(8) 5 I. A. 116; 2 G.L.R, 520. 
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to Court sales, except so far as such exten- 
sion is justified by the processual law in 
India .. . What I hold is that where the 
Court sale is not vitiated by fraud, the only 
extent to which the purchaser can claim 
relief is that indicated by section 315 . . . It 
follows. therefore, that the judgment-creditor 
cannot be treated as if he was the vendor, 
and the Court sale cannot be treated as if 
there was an implied warranty of title agin a 
- private sale, except so far as is warranted 
by the language of section 315.” 


Shano Chandar Mukerji v. Nain Sukh (6), 
is another case in which the risks of a pur- 
chaser at a Court sale are pointed out. It was 
held that the purchaser must be taken to buy 
the property with all risks and all defects 
in the juadgment-debtor’s title, except as 
provided by sections 313 and 315, and that 
in the absence of fraud his only remedy 
is to recover back his purchase-money where 
it is found that the judgment-debtor had no 
saleable interest in the property at all, and 
that he cannot by suit, any more than by 
application, obtain a refund in proportion to 
the extent to which the peer debtor had 
no interest. 


All the above cases were cases in which there 
had apparently been sales of immovable pro- 
perties: it may be taken as settled law that 
HOW & purchaser of immovable property at a 
Court sale, who is deprived of that property 
by some one else proving that the judg- 
ment-debtor had no saleable interest in the 
property, may recover the purchase-money he 
paid from a judgment-creditor who received 
it. No provision similarto the 2nd, 3rd and 
4th‘ clauses of section 315 of the Code has 
been made by the Legislature for a case in 
which it turns out that a judgment-debtor 
had no saleable interest in movable property 
sold as his at a Court sale, and if Muttusami 


‘ 


Ayyar,; J.’s view of the effect of their Lord- - 


ships’ decision and of subsequent legislation 
is correct, it must be confessed that the case 
of a purchaser of movable property at a Court 
sale, whois subsequently deprived of the pro- 
perty by some one proving a paramount title 
to it, isa hard one. 


Section 298 of the Code deals only with 
Singala in publishing or conducting & 
sale. The real owner can recover his pro- 
perty from the suction-purchaser by suit 
irrespective of any question of irregularity-— 
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see Mohanund Holdar v. Akial Mehaldar (9). 
The real owner may also recover the value 
of his property from a decree-holder who has 
wrongly brought it to sale—see Kanaye 
Pershad Bose v. Hur Ohand Manoo (10). There 
is, however, no decision, as far as I can find, 
which isin favour of an auction-purchaser 
who is deprived of movable property being 
able to recover from the decree-holder who 
received the purchase-money paid for the pro- 
perty. 

It may seem inequitable that he should 
not have a right to recover his money from 
the man who can only have received it 
wrongly, but in the face of their Lordships’ 
decision in Dorah Ally Khan v. The Ezecutors 
of Khajah Moheeooddeen (4), and in the 
absence of any legislative provision con- 
templating such a right, Tam constrained to 
hold that he has none. It cannot be assumed 
that their Lordships overlooked the rule that 
the Courts of India are bound to decide accord- 
ing to justice, equity and good conscience, 
and it must be assumed that in appeals from 
the Indian Courts their Lordships themselves 
follow that rule. The explicit statement of 
the law as to the absence of right in an 
auction-purchaser at a sale by a Court’s officer 
within his jurisdiction to recover from either 
the officer orthe judgment-creditor, is binding 
on the Courts of India until their Lordships 
rule otherwise or until some legislative pro- 
vision gives him a right. 

I would answer the question referredin the 
negative, 

Irwin, J.—The case of Dorab Ally Khan v. 
The Brecutors of Rhajal Mohecooddeen (4), 
was a suit on the Original Side of the High 
Court of Calcutta. The cause of action set 
out in the plaint was that the Sheriff of 
Calcutta, acting under a writ of fieri facias 
in execution of a decree of the late Supreme 
Court, had sold immovable property ontside 
the jurisdiction of the Court, the purchaser 
had subsequently been evicted because the 
Sheriff had acted outside the jurisdiction, and 
the purchaser, therefore, sued the decree-holder 
for the sale-proceeds as money had been 


received, The question was whether the, 


plaint discloséd a cause of action, and their 
Lordships said they could not say that a prima 
facie case for some relief was not disclosed. 

The chief ground for that decision was that 


(0) 9 W. R. 118. 
(10) 14 W. R. 120, 
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the Sheriff had acted ultra vires. The dictum 
which is of importance in this case relates to 
sales in which the Sheriff acts properly and 
within his jurisdiction. The whole judgment 
refers solely and exclusively to the law 
administered by the Original Side of the High 
Court, and I do not think their Lordships 
approve of the dictum being held to be bind- 
ing on Courts which have to administer a 
different law. 

But although I think that dictum is not 
binding on usin the present case I can find 
no authority for saying that in the mufassil 
either the bailiff or the decree-holder gives 
any warranty of title. It is well understood 
that only the right, title and interest of the 
judgment-debtoris sold. Inthis respect the 
law of the mufassil does not differ from 
the law which prevails in the Presidency 
Towns. | a 

I do not think it is necessary to decide 
whether the Contract Act applies to judicial 
sales or not. My opinion is that section 
109 of that Act cannot help’the plaintiff by 
reason of the concluding eight words, “unless 
a contrary intention appear by the contract.” 
If the judicial sale be governed by the Act 
it isstill a sale with all the incidents ordinarily 
. attaching to such gales, and as one of the 
ordinary incidents of such sales is that 
only the right, title and interest of the 
judgment-debtor is sold, without any. war- 
ranty of title, it must be held that that 
intention appears from the contract. Itis 
perhaps unfortunate that no special warning 
to that effect is required by law to be inserted, 
or is in fact inserted, in prdclamations of sale, 
but that, I think, cannot affect the well- 
established rule that it is so. 

As for section 298 of the Civil Procedure 
Code, 1822, I am unable to hold that the omi- 
ssion to mention a mortgage of which the dec- 
ree-holder had no knowledge is an irregularity 
in publishing or conducting ‘the sale. 

As a last resort the plaintiff urges that the 
Court hasan inherent power to compel-the 
decree-holder to refund the sale-proceeds. If 
we assume that the Courts had last year under 
the old Code the same inherent powers as 
are expressly recognized by section 151 of the 
new Code that only means that the absence 
of an express rule of procedure cannot hinder 
a Court from doing what is necessary for the 
ends of justice. A right of suit is quitea 
different matter from the machinery by 


which that right is enforced, which is the pro- 
per sphere ofa procedure code. ; 

1 think it would be equitable that in the 
case specified in this reference the purchaser 
should be entitled to recover the: purchase- 
money, but this would constitute a special 
exception to the established rule that there 
is no warranty of titte. 
exception would be to legislate. The 
purchaser stands on an entirely different, 
footing from the owner of property who is 
deprived of his property by attachment, 
and sale for his own action in bidding con- 
tributes to the situation in which he suffers 
loss, and he bids at his own risk. 

1 think it is unfortunate that paras. 2,3 
and 4 of section 315‘of the Civil Procedure 
Code, 1882, were not extended to movable 
property. The reason may be that occnsion 
for such a rule can seldom arise. Ib probably 
could never arise but for the recognition in 
this country of mortgages (as distinguished 
from pledges) of movable property. 

For the reasons above given I am con- 
strained to answer the question referred in the 
negative. 


Hartooll, J.—Their Lordships in the case’ 


of Dorab Ally Khan v. The Ezecutors of Khajah 
‘Mohesooddeen (4), have made a clear statement 
as to what the lawis, and that statement, 
‘as far as I can see, applies to the present case. 
Mr. Lentaigne urged that we should take 
into consideration section 109 of the Contract 
Act, but, as far as I can seo, their Lordships 
in the case cited above laid down that sales 
in execution of decree stand on a different 
footing to private sales, and that in a sale 
in execution of a decree it is only the right, 
title and interest, whatever that may be, of 
the judgment-debtor that is professed to be 
sold. It was urged that in every sale in 
execution the decree-holder asserts that the 
property belongs to the judgment-debtor 
and so warrants a good title. I am unable to 
agree to this. 

It was also urged that a right of suit is 
given by section 298 of the Civil Procedure 
Code. I am unable to agree that any such 
irregularity as would come within the 
meaning of that section has been disclosed. 
Section 287 lays down that in the proclama- 
tion of sale certain particulars shall be 
specified as fairly and accurately as possible. 
It may not have been within Ma Ngan'a 
knowledge that the boat was incumbered 


To make such an ° 


-a_a 1M 
R ee, 


tome 
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cand if it was not, it would not have been 
‘possible for her to state the fact. It seems 
to be only possible, according to the present 
state of the law, for an auction-purchaser at a 
sale in execution of a decree to recover his 
-purchase-money under the circumstances 
„mentioned in section 315 of the old Code and 


-which are veproduced in the Code that 
-has just come into force, I would, therefore, 
‘answer the qiestion referred in the 
‘negative. ~ 


Robinson, J.-The question referred to the 
Full Bench is as follows :— 

“When movable property is sold in 
„execution of a decree, and it is subsequently 
found that the judgment-debtor had no 
saleable interest in the property, and the 
-parchaser is thereupon deprived of the pro- 
perty, is the purchaser, in the absence of any 
fraud, entitled to.recover the price paid from 
ithe decree-holder?”’ 

The first point for consideration is the 
dictum of their Lordships of the Privy Council 
in Dorab Ally Khan v. The Egecutors of 
‘Khajgah Moheeooddeen (4). Their ‘Lordships 
say: — 
© “Now it is,- of course, perfectly clear that 
when property has been sold under a- regular 
execution and the purchaser is afterwards 
evicted under a title paramount to that of the 
judgment-debtor, he-has no remedy against 
either the Sheriff -or the judgment-creditor. 
“This, however, ‘is because the Sheriff is 
authorized by the writ to seize the property 
of the execution-debtor which lies within his 
territorial jurisdiction, and to pass the 
debtor’s title to it without warranting that 
title to be good.” 

It is true that the case their Lordships were 
dealing with was.one of sale of immovable 
property and one where the Sheriff's action 
“was ulfra vires. But they held that the law 
applicable was the English law relating to the 
sale of chattels rather than that relating 
tothe sale of real estate. A fortiori that law 
should govern the case of the saleof movable 
property. It is true that they were dealing 
with a writ of fier? facias, which arses only 
in Presidency Towns. But the general state- 
ment of the law which I have quoted above 
applies in the case ofa sale by the Court's 
bailiff when the attachment and sale are 
perfectly regular, as they were in this case 
that is before us, There is no warranty of 
title and consequently no.remedy. 


e 
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It has been urged that section 109 of the 
Contract Act shows that the law of England 
as it was when the Privy Council ruling 


-was passed has not been adopted in India 


and that, therefore, the ruling is not now of 
binding force. But the ruling was passed 
after section 109 had been enacted. Moreover, 


‘section 109 applies to the case of a sale by 


the owner and not to the case of n sale 
tn invitum. Here the judgment-creditor is the 
vendor, but vendor merely of what rights the 
judgment-debtor had. In the present case he 
was not, and could not well have been, aware 
ofthe mortgage and he did not warrant the 
title; therefore, the basis of the rale in 
section 109 does not exist. But sales of 
chattels in execution of a decree have never 
been included in section 109, and neither 
the bailiff nor the judgment-ereditor can be 
held to have warranted the title. 

This being so there is no question of the 
inherent power of the Court. It is nota 
qnéstion of administering equity. Section 
298 of Act XIV of 1882 merely provides for 
a special case. The sale in the case of mov- 
able property is not to be set aside for an 
irregularity in publishing or conducting the 
gale, and inthe case of such an irregularity 
the purchaser is allowed to recover his money. 
But here there was no such irregularity, so 
the section does not apply. 

But even if the ruling of their Lordships 
could be neglected on the ground that they 
were dealing” with a sale of immovable pro- 
perty under a writ taken from the English 
law and only in existence in Presidency 
Towns and that, therefore, the English law 
cannot be held to be applicable here, we have 
to decide as to a sale by a bailiff in execution 
of a decree under the Code of Civil Procedure. 
There being no warranty of title the rule of 
caveat emptor must apply. Equity might step 
in in the case of fraud, but in the absence of 
fraud what equity is there? I think none, for 
the purchaser buys subject to the chance of 
æ paramount title being discovered later. I 
would, therefore, answer the question referred 
jn the negative. 

Bell, J.— The question which has been referr- 
ed to the Full Bench is as follows:—~ 

“When movable property is soldin execu-' 
in of a decree, and it is subsequently 
found that the jndgment-debtor had no 
saleable interest in the property and tho 
purchaser is thereupon deprived: of the pro, 
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perty, is the pucrhaser, in the absence of any 
fraud, entitled to recover the price paid from 
the decree-holder? ” 

Before dealing with this question, I feel 
bound to express a doubt as to whether it 
really arises in the case in which the present 
reference has been made. In this case the 
property sold was in fact the property of the 
judgment-debtor, though it was subject to an 
incumbrance which seems to have more 
than covered the valne of the property. I do 
not desire to express a decided opinion on 
this point, which has not been argued before 
us, but, as at present advised, I confess that 
I am disposed to agree with the decisions in, 
for instance, the cases of Protap Ohunder 
Ohuckerbutty v. Panioty (11) and Sant Lal 
v. Ramji Das (12), as to the meaning of the 
words ‘no saleable interest.” 

Putting this on one side, I think that the 
question referred to us admits only of an 
answer in the negative, except in those cases 
in which there is an express warranty that 
the judgment-debtor has a good title to the 
property sold. This exception apart, it 
seems tome to be clear from the decisions 
of the Privy Council and of the High Courts 
at Calcutta and Bombay that the auction- 
purchaser could not have recovered the price 
under the law as it stood prior to 1872, and 
I do not think that there has been any 
alteration in the law on this point since that 
date. In Dorab Ally Khan v. The Eæceutors 
of Khogah Moheeooddeen (4), where the Sheriff 
of Calcutta, purporting to act under a writ 
of fieri facias which authorized him to seize 
the property of the debtor which lay within 
his territorial jurisdiction, sold property not 
within such jurisdiction, the Judicial 
Committee held that, as he had acted ultra 
vires, he was in the position of an ordinary 
person who had sold that which hehad no 
title to sell. But their Lordships remarked 
that if the property had been sold undera 
regular execution and the purchaser had 
afterwards been evicted under a title 
paramount to that of the judgment-debtor, 
he would have had no remedy against either 
the Sheriff or the judgment-debtor, because 
the Sheriff was entitled by the writ to seize 
the property of the execution-debtor which 
lay within his jurisdiction and to pass the 
debtor’s title to it without warranting that 

ap 9 0, 508 ; 12 C.L.R, 488. 

(12) 9 A. 167, 
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title to be good. Several reasons have been 
put forward why we should not follow the 
rule here indicated. Apart from the respect 
naturally paid to pronouncements of the 
Judicial Committee even when they are only 
obiter, the first reason, which is that these 
remarks were merely obiter dicta, seems to me 
to be of no weight, both because their Lord- 
ships were merely enunciating an undisputed 
rule of law and because this particular state- 
ment of the law has been followed in subse- 
quent judgments of the Indian High Courts, 
The other objection is that, as their Lordships 
were dealing with a writ of fier? facias issued 
by the High Court of Calcutta in its Original 
Jurisdiction and applied the English law 
relating to the sale of chattels to the case, 
their remarks are of no assistance in determin- 
ing what is the law of India relating to the 
sale of chattels in execution. Itis true that 
the Procedure Code of 1859 did not apply to 
the proceedings in execution which were 
under consideration in that case, but, as I 
will point out later, that fact does not seem 
to me to detract from the value of their 
decision as a guide in cases governed by the 
Codes of 1877 and 1882, and in fact this 
decision has been followed in cases which 
have come before the Indian High Courts on 
appeal from mufassil Courts with regard to 
sales effected since 1877. 

As to decisions under the Code of 1859, I 
need mention one only, ab it is a decision 
ofa Full Bench of the Calentta High Court 
which was approved by the Privy Council in 
Ram Tuhul Singh v. Biseswar Lall Sahoo 
(13). I refer to tho case of Sowdamint~ 
Chowdrain v. Krishna Kishor Poddar (14), in 
which it was held that when an auction- 
purchaser at a sale in execution of a decree 
bought the right, title and interest of the 
judgment-debtor in the property sold in 
execution and it was subsequently found that 
the latter had no right, title or interest 
whatever in the property, no suit would lie 
against the decree-holder or the judgment- 
debtor to recover back the money which the 
auction-purchaser had paid. As Peacock, 
O.J., pointed out (page 16),— ~ 

“A purchaser at a sale in execution knows 
that all that he purchases is the right and - 
title of the judgment-debtor, He knows that ` 


(18) 21. A. 181 at p. 143; 15 B.L.R. 208; 28 W, R. 
305. : 
(14) +B. L, R. (F. B.) 11; 12 W. R. (F. B.) 8. 
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no one guarantees to him that the judgment- 

debtor has a good title and he buys the 
property with his eyes open‘and regulates 
the price which he bids for the land with 
reference to the circumstances under 
which he is purchasing and the risk he 
rans.” 

The property sold in that case was land 
situate not in Calcutta but in the mufassal 
of Bengal, and the case came up on appeal 
from a mufassil Court. 

All the execution sales dealt with in the 
above-mentioned cases were held before 1872, 
and itis suggested that the law has: since been 
altered by the Legislature. One of the 
enactments appealed to in support of this 
contention is section 109 of the Indian 
Contract Act, but I do not think that the 
argument based on this section ig a sound one, 
In the first place it seems to me to be in 
direct opposition to the views expressed by 
the Privy Council in Dorab Ally’s case (4), 
Furthermore, even if we assume that in India 
the rule relating to ables made in initum by 
an officer of the Court originally was adopted 
because the similar rule embodied in the 
maxim caveat’ emptor then governed private 
sales made by and with tho free consent of 
owners, the former rule was well established 
in 1872. That being go ib could be altered 


only by direct legislative enactment and» 


could not be affected by an enactment 
which purported to deal only with private 
contracts entered into voluntarily by the 
owners of the property sold. 

I agree, theréfore, with Muttusami Ayyar, 
J.’a remarks in Sundara Gopalan v. Venkata 
Frada Ayyangar(5) ,that the implied warranty 

_ of title in respect of sales by private contract 
cannot be extended to Court sales except in 
so far as such extension is justified by the 
processual law in India. The only changes 
in that law which have been put forward as 
making such an extension were introduced in 
1877, though for the sake of convenience I 
shall refer to the corresponding provisions 
of the Procedure Code of 1882, which retain- 
ed the alterations introduced in 1877, so far 
as they are material here. 

In the Code of 1859, section 249 expressly 
provided that the sale proclamation should 
declare that the sale extended only to the 
right, title andinterest of the defendant in 
the property specified in the, proclamation. 
This provision has been, omitted from the 
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‘later Codes, but I cannot believe that the mere 


omission of a provision for the insertion of 
this express declaration in all sale proclama- 


“tions altered-the established rule of law that 


there is no implied warranty of the judg- 
ment-debtor’s title at a sale in execution. 
Such a revolutionary change, if intended, 
would surely have been enacted in clear and 
express terms and not in the indirect way 
now suggested. Moreover, as has already 
been pointed ont, this provision in section 
249 could not have been under consideration 


-when the Judicial Committee laid down the 


general rule which has been quoted above in 
Dorab Ally’s case (4), though in fact in that 
particular case the Sheriff does seem ex- 
pressly to have declared that he was selling 
the right, title and interest of the judgment- 
debtor. Also, if one considers the nature 
of the language employed, a proclamation 


‘to the effect that the right, title and interest 


of the Jadgment-debtor in specified property 
is to be sold surely warrants by necessary 
implication that he has a good title at lenst 
to some small interest in that property quite 
as much as a proclamation that that property 
is being sold in execution of a decree against 
the judgment-debtor. Hence, as the language 
in the former case has not been held to 
involve any such warranty by necessary 
implication, I do not see why the language 
in the latter case should be held to do go. 


- The other change introduced by the Code 
of 1877 -which has been relied upon is 
contained in section 298 of the Code of 1882, 
but .the terms of that section do not seem to 
me to help Mr. Lentaigne’s client any more 
than the old section 252 would have done, for 
I fail to see how the omission to mention a 
mortgage of the existence of which the judg- 
ment-creditor was ignorant is an irregularity 
in publishing or conducting [the sale of mov- 
able property. 


I am, therefore, of opinion that the law 
on the point under consideration has remained 
unchanged since 1872, and that the law as laid 


“down in the earlier decisions above cited is 


still good law. 

Mr. Lentaigne’s last argument is. that in 
any event the Court has inherent power to 
compel the decree-holder to disgorge this 
money, as justice, equity and good conscience 
require that, where, as here, one of two 
innocent_parties has suffered and the other haa 
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benefited by atransaction which ought never 
to have taken place, the parties ought, as far 
as possible, to be placed in the situation in 
which they would have stood if there had 
never been any such transaction and that an 
obligation upon the defendant to repay to 
plaintiff his money by which defendant has 
benefited has arisen. If the view which I 


have taken of the case be correct, there is no | 


substance in these arguments as regards the 
present case and it is unnecessary to deal 
_ with them. I may, however, point out that 
these points are considered in.the judgment in 
Ram Tuhul Singh v. Biseswar Lall Sahoo (18). 
For the reasons given above I am of opinion 
that, except in cases in which there has been 
an express warranty on the sale proceedings 
that the judgment-debtor has a good title to 
the property sold, the question referred 
should be answered in the negative, and that 
the mere fact that the property is sold in execu- 
tion of a decree against the judgment-debtor 
does not of itself amount to such a warranty. 
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LOWER BURMA CHIEF COURT. 
Seconp Civ APPBAL No. 35 or 1908, 
March 10, 1909. 

Present :—Mr. Justice Hartnoll. 

KAN GY{[—Derexrpant—APpPELLaNtT 
VETEUS 
MA NGWIE NU—P.artise AND oTHERS— 
Duranpanrs—REsPORDENTS, 

Buddhist Law—Inheritence—Succeasion to the estate 
of sister's child—Brothers and sistere exclude 
children of predeceased b: others. 

The Rule of Buddhist Law is that the children 
of a person who hag predeceased his or her brother 
or sister are not entitled to share in the estate 
of that brother or sister, when another brother or 
sister survives. This rule applies with grentor 
force to the inheritance of the estate of the child 
of á brother or sister. Where the deceased leaves 
behind brothers and sisters of her mother and algo 
children of some brothers who are already dead, 
the latter have no right of inheritance in tho 
estate of the deceased. 

Maung Hmaw v. Ma On Bwin, 1 L. B B. 104; Ma 
Ma Gale v. Ma Me, 2 U. B. R. (1903), Inheritance, 5, 
relied upon. 

Mr. McDonnell, for the Appellant. 

Mr. 8. 9. Patker, for the Respondent 
No. 1. | 

Mr. Agubeg, for the Respondents Nos. 6—9. 

Judgment.—tThe sole question for 
decision in this case is one of Buddhist 
law. Ma'Ngwe Nu, who ig an adopted 
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daughter, sued for a share of the inherit- 
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Ma Ngwe Nu, who is allowed to be the 
adopted daughter of Ko Tun Aung, sued for 
a sixth share of Ma Thein Me’s estate. Ko 
Myat Pu, Ku Tun Aung, Ku Myat Pon and 
Ma San are dead, andit is admitted that Ko 
Myat Pu, Ko Tun Aung and Ko Myat Pon 
predeceased Ma San. The District Court fur- 
ther went into the-question as to what share 
of Ma Thein Me’s estate, if any, the children 
of Ko Myat Pu and Ko Myat Pon were entitled 
to. It found that Ma Newe Nu was entitled 
to 1/24th of Ma Thein Me’s estate, and that 
the children of Ko Myat Pu collectively and 
the children of Ko Myat Pon collectively were 
also entitled to the same share. In accord- 
ance with that finding a decree was given 
in favour of Ma Ngwe Nu and the children 
of Ko Myat Pon. 

On appeal the Divisional Court varied this 
decree and gave Ma Ngwe Mu one-sixth, the 
children of Ko Myat Pu one-sixth between 
them, and thechildren of Ko Myat Pon one- 
sixth between them. A further appeal is 
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now laid by Maung Kan Gyi, and it is con- 
tended that Ma Ngwe Nu and the two groups 
of children are entitled to nothing. In 
support of this argument the cases of Maung 
Hmaw v. Ma On Bwin (1) and Ma Ma Gale 
v. Ma Me (2), are relied on. The general 
principle of Buddhist law applicable is that 
ouly those closely related should inherit and 
that relations of the same degree shonld 
inherit to the exclusion of those of a more 
remote degree.. There are: exceptions to this 
general rule ; but on searching the Dhamma- 
thats I am unable to find an exception appli- 
cable to the present case. lt was argued 
on behalf of the respondents that the modern 
tendency is to equality of division. This may 
be so in some cases; but in a case like this 
IL find myself quite unable to apply it. In the 
case of Maung Hmaw v. Ma On Bwin (1), it 
was held that the children of a brother who 
predeceased a sister were not entitled to a 
share in the sister’s estate when she died, if 
she left a surviving brother, and that the 
brother was the sole heir, and the reason 
given was that the deceased brother was not 
within reach of his sister’s estate when he 
died. This decision was followed in the 
other case referred to. Applying it to the 
present case, if Ma San were the deceased 
whose estate was in`issue, since Ko Myat Pu, 
Ko Tun Aung and Ko Myat Pon 
predecessed Ma San, and’ Ko Kan. Gyi, 
Ma Shwe Me and Ma Shwe Te, her 
brother and sistera, are alive, her brother and 
sisters would inherit and totally exclude the 
children of their deceased brothers, us they 
were not within reach of the inheritance. 
But it is not MaSan’s estate whichis in issue ; 
it is the estate of Ma San’s deceased daughter. 
The right to inherit Ma San’s deceased 
daughter’s ostate can only come through 
Ma San, and if the children of the deceased 
brothers have no right of inheritance in Ma 
San’s- estate, a fortiori they can have no 
right of inheritance in her deceased danghter’s 
estate. i 

I find the general raleof the nearer ex- 
cluding the more remote applicable, and hold’ 
that the children of Ko Myat Pu, Ko Tun 
Aangand Ko Myat Pon have no right of 
inheritance in the estate of Ma Thein 
Me. 
. The appeal is, therefore, allowed and the 

(1)1L, BAR 104. 
. (2) 2 U. B, R. (1905), Inhoritanca, 6. 
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suit dismissed. In this Court Maung Kan 
Gyi will be allowed his costs; but in the 
two lower Courts, since Maung Kan Gyi 
contested the suit on certain grounds that 
were found to be unjustified, each party will 
pay their own costs. 

_ Appeal allowed, 





(s o. 5 L. B. R. 72) 
LOWER BURMA CHIEF COURT. 
FULL BENCH, 


CRIMINAL Revision No. 78-B or 1908. 
. March 10, 1509, 

Present :—Sir Charles Fox, Chief Judge, 
Mr. Justice Irwin and Mr. Justice Hartnoll. 
EMPEROR 

. versus 
NGA PO 

Criminal Procedure Oude (Act V of 1898), s8 110, 
117—Secuws ity proceedings for bat livelahood—Eridence 
should bestrictly in point—Hearoay evidence uf general 
repute adnisoible—Current 1epute—Uncorroborated 
evidence of approver 1rRadmarsible, 

In enquiries under soction 110, Criminal Proce- 
dure Code, the evidence should be kept strictly to 
the point at issue. F 

Statements of the general repute of tho accused 
though hearsay are admissible in enquiries regarding 
the bad livelihood of the accused, especially where 
these statements are followed by particular jn- 
stances where suspicion had attached to the ac. 
cused and by statements that the accused had no 
work, wag a wanderer and associate of bad char- 
acters. 

Whero the evidence recorded by a Magistrate was 
to the effect that the acensed was ‘cnrrently re- 
puted’ to be a thief anda robber eld, that what 
the witnesses meant by “onrrent repute” was 
general repute. 

The uncorroborated testimony of an approver ina 
dacoity case, implicating the acoused in tho dacoity, 
is usoless and ought not to be admitted in ovi- 
dence against the accused in an enquiry under sec- 
tion 110, Criminal Procodure Code. 

Emperor v. Rao Fulchand, 6 Bom. L R. 34 ; 1 Cr. 
L. J. 8, reforred to. 

Mr. Rutledge, Offg. Government Advocate, 
for the Crown. : 

Judgment. 

Hartnoll, J—Nga Po was proceeded against 
under section 110 of the Criminal Procedure 
Code by an order dated the 18th July, 1907, by 
the Sub-Divisional Magistrate, Yandoon. The 


order charged him that he was by repute an 


‘habitual robber and led a dishonest life, and 


called on him toshow cause why he should 
not give security for his good behaviour for 
three years. The order was not quite in 
accordance with section 110 and should have 
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run that information had been received to 
the effect that he was by habit a robber and 
thief. The words of the section should be 
adhered to. 

Evidence was then recorded and certain 
statements were admitted that were not 
relevant to the enquiry, such as that he 
had once been convicted in an opium case 
and had been keeping out of the way ina 
bad livelihood case. In enquiries under 
section 110 the evidence should be kept 
atrictly to the point at issue. But there was 
a considerable body of evidence to show that 
Maung Po wasby habit a robber or thief. 
Maung Sein Aung, a Municipal Tax Collector, 
stated that he had known Maung Po for some 
10 years and that he lived at Yandoon, that 
he had once been convicted of theft and had 
the repute of attacking boats. He then gave 
specific instances of cases in which Nga Po 
was suspected and reasons for the suspicion, 
and went on to say that he had associated with 
a man who had been convicted of theft and 
a man who was under trial for dacoity, and 
that he was a wanderer and had no fixed 
abode nor work. The facts that a man 
charged under section 110 is an agsociate of 
convicted thieves, and is a loafer with no 
abode nor work, appear to meto be relevant 
in the enquiry as tending to corroborate 
evidence of general repute that he is by 
habit a thief when the object of the 
enquiry is to ascertain whethera man is by 
habit a thief, The next witness Maung Po 
Shein, the headman of a ward, stated that he 
lived in his ward, that he was once convicted 
of house-breaking and that since his release 
from jail he had the repute of attacking boats 
and committing thefts on boats, that this 
repute had been currently spread in the 
town and that he had had no fixed abode. He 
then gave specific inatances in which he had 
been suspected and reasons for the suspicion. 
Maung Mya, a trader and elder of a block, 
stated that Maung Po lived in his quarter 
and had the repute of attacking boats and of 
committing thefts on boats. He then gave 
specific instances in which he was sus- 
pected and reasons for the suspicion, and 
concluded by stating that he associated 
with two men under trial for dacoity, had no 
fixed abode and wandered abont. Maung 
Taing was the next to give evidence. He 
allowed that he had been in a dacoity ou the 
24th May 1907, and said that Nga Po was 
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one of the dacoits also. He stated that he 
had been made an approver, The evidence 
of such a man, uncorroborated as it is, in an 
enquiry'of this sort was, in my opinion, useless 
and should not have been admitted. He was 
even allowed to depose to Maung Po’s general 
repute, himself being an admitted dacoit. The 
next witness Maung Ton Win was the 
Ganchaung yathugyi, and he deposed that 
Nga Po was suspected in a boat robbery, 
giving his reasor. He further deposed to 
certain admissions made by Nga Po. These 
may have been made in the presence of police 
officers and, if so, would be irrelevant. He 
went on to say that he was arrested with 
house-breaking implements in his possession, 
It would appear likely that he was not 
present at the arrest, and, if so, this state- 
ment would be hearsay and not admissible. 
The point was an important one, and the 
Magistrate should have taken clear direct 
evidence as to what implements were found 
with Maung Po and have caused.their pro- 
duction. The next witness was Maung Po 
Thet, a boatman, and he deposed to Maung 
Po having the repute of attacking boats and 
stealing property from boats. He said that 
this repute was current in his village of 
Yanginsanya, which is apparently a suburb of 
Yandoon. A previous conviction certificate 
was put in under section 457, Indian Penal 
Code, but not proved. Maung Po had no 
defence, and the two witnesses he examined 
gave evidence against him. 

On this evidence the Snb-Divisional Magis- 
trate ordered Maung Po to give security for 
his good behaviour for three years, and as 
he did not give it, the proceedings were 
submitted to the Sessions Judge under section 
123 (2) ofthe Code of Criminal Procedure. 
The Sessions Judge in passing orders 
wrote :— 

“On consideration I am of opinion that the 
statements made by the witnesses about the 
reputation of the accused are inadmissible. 
The context shows in each case that witness 
only means to say that he had heard rumours 
connecting accused with certain offences 
which have recently been committed. Not 
one of the witnesses go so far as to say 
that the body of accused’s neighbours believe 
him to be an habitual thief... .. All that 
appears against the accused is that he was 
once convicted of theft, that he has no fixed 
abode, which appears to be a consequence 
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of the fact that a yoar or two back proceed- 
ings were instituted against him under the 
‘punitive sections, and that in June last there 
was insufficient evidence of his having 
committed daccity..... The Magistrate 
should refrain from trying any more security 
cases until he nnderstands the distinction 
between evidence of general repute and 
raed hearsay,—King-Emperur v. Shwe 
UU)” 

The Magistrate’s order was accordingly 
set aside. . 

The Local Government then filed an appli- 
eation on the 13th March 1908 to revise the 
order of the Sessions Judge. The case was 
not heard till the 22nd February owing to the 
dificalty of serving Maung Po. It was 
urged at the hearing the words“ current 
repute” used by the Magistrate was synony- 
mous with the term “general repute,” and 
that the Sessions Judge erred in holding that 
the statements of the witnesses as to the 
‘general repute of Maung Po were hearsay 
and inadmissible. Reference as made to the 
case of Emperor v. Raoji Fulchand (2). 

Inmy opinion the admissible evidence on 
the record was sufficient to place Maung 
Po on security. When the witnesses said 
that Maung Po had the repute of attacking 
«boats and committing thefts from them and 
that this repute was currently spread in the 
town, to my mind they clearly meant that 
this was the general repute in which Maung 
Po was held by the community. The 
evidence might have been more cleałly 
recorded, but tomy mind there is no doubt 
as to what the witnesses meant. They 
followed up their statements by specifie in- 
stances where suspicion had attached, and 
by statements that Maung Po had no 
work, was a wanderer and associate of bad 
characters. The statements of the general 
repute were hearsay, but hearsay evidence of 
this kind is admissible in enquiries of this 
nature. The preliminary order was irregular, 
but not, in my opinion, so irregular as to 
vitiate the proceedings. I am, therefore, of 
opinion that the orderof the Magistrate should 
not have been set aside for the reasons 
given. 


: At the same time I would not now restore 
the order, as such a length of time has elaps- 


(1) 2 L. B. B.166. 
(2) 6 Bom. L. R. 34; 1 Cr. L. J. 3. 
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ed since it was set aside. It was set aside 
on the 4th October 1907. Itis open to the 
Magistrates to proceed afresh against Maung 
Po if the history of the past year and a 
quarter shows that he had not mended his 
ways. i 

-Irwin, J.—T concur. 

Fox, C,J.—The Sessions Judge’s decision ap- 
pears to have been based upon the Magistrate 
having recorded the words “current repute ” 
instead of ‘‘ general repute.” It is evident that 
what the witnesses were speaking about 
was the accnsed’s general repute. I agree 
in thinking that the Magistrate’s order sHould 
not have been set aside, and I also concur in 
the order proposed. 





(3. c. 51, B.R 76.) 
LOWER BURMA CHIEF COURT 
Ciu Revision No. 27 or 1908. 
March 12, 1909. 
Present :=-Mr. Justice Irwin. 
RAM DAM PANDAY—Ptawrtirr— 
APPELLANT 
versus 
NARAYAN MURTI AND otHers— 
D EFENDANTS— RESPONDENTS. 
Ciril Procedure Code (Act XIF of 1882), sr. 102, 
157—Dismrissal in Cefault—Part-heard case—Dise) e- 
tion—Adjudication on materials on the record. 

A part-heard case was adjourned for farther 
hearing and on the date fixed plaintiff was absent and 
the suit was dismissed simply for the reason that 
plaintiff did not -put in an appearance: 

Held, that as the case was part-heard and there 
was no reason to suppose that the plaintiff had 
abandoned his claim, the Judge did not exercise a 
proper discretion by proceeding under Chapter VII, 
It was the duty ot the Judge to adjudicate on 
tho materials on the record and to proceed to 
hear the defendant, if necessary. 

Badam vy. Nathu Singh, 25 A. 104, referred to. 

Mr. A. C. Dhar, for the Appellant. 

Judgment.—tThis suit was part- 
heard, and there were several adjournments. 
The 20th June 1907 was fixed for proceeding 
with the case. Onthat day, when the case 
was called, the plaintiff and his pleader 
absent, defendants’ pleader was 
present. The suit wasdismissed simply for 
the reason that plaintiff did not put in an 
appearance. 

Plaintiff applied under section 103 to havo 
the order dismissing the suit set aside, but 
failed as there was no sufficient cause for 
his non-appearance. An application to 
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this Court for revision of the order refusing 
-to act under section 103 was also unsuc- 
cessful. 

Plaintiff now applies for revision of the 
order dismissing the suit ex parte on grounds 
which are substantially that the absence of 
the plaintiff was not of itself a sufficient reason 
for dismissing the suit. l 

In support of this application the case 
‘of Badam v. Nathu Singh(1), was cited. In 
that case the lower appellate Court held that 
the Court of first instance ought to have 
proceeded under section 158 to dispose of the 
suit. The High Court did not say whether 
section 158 applied, but held that the lower 
appellate Court was right invremanding the 
suit for trial on the merits. 

In my opinion section 158 ayes not 
apply: it contains no reference to non- 
appearance, and it seems to be primarily 
intended for cases in which both parties 
nppear. Inthe present case time was rot 
granted to plaintiff to do anything. Section 
157 seems to me to exactly fit the case. The 
chapter relates tc adjournments, and section 156 
expressly states that it applies at any stage 
of the suit, and a day shall be fixed for further 
hearing. That x exactly what was done in 
this cage. 

That being so, the Court Tad a a discretion, 
under section 157, to dispose of the suitin 
one of the modes specified i in Chapter VIT, or 
to make such order as it might think fit. It 
does not seem to have occurred to the 
learned Judge that he had any such discre- 
tion. 

He appears xe Kava proceeded under 
Chapter VII, section 102, but even so he 
does not seem to have considered whether 
the defendant had admitted any part of the 
claim. It was necessary to consider this under 
section 102. 

But when the case had been part-heard 
and thee was no reason to suppose that 
plaintiff had abandoned his claim, I do not 
think the Judge can be said to have exercised 
a proper discretion by proceeding under 
Chapter VII at all. He had some mate- 
rials on which he could have adjudicated. 
Petitioner says he had closed his case, and 
nothing remained to be done but to hear 
the defendants’ case. It scems from the 
interlocutory order of 8rd June that this 

- ‘was so, but whether it wereso or not 1 
(1) 25 A, 194, 
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think it was clearly the duty of the Judge 
to proceed to hear the defendant, unless on 
consideration of the evidence for plaintiff 
he was of opinion that the suit should be 
dismissed. In any case it was his duty 
to adjudicate on the merits. 

J, therefore, set aside the order dismissing 
the suit, and direct the Court to proceed 
with the suit and dispose of it ee 
to law. 

_ The costs of this application will abide . ihe 
result. 
` i Application allowed. 





(s. 0. 9 O. L. J. 107.) 

CALCUTTA HIGH COURT. 
Beconn Crvin Arrsar No. 274 or 1907. 
November 18, 1908.. 

Present :—Mr. Justice Casperz and - 

Mr. Justice Coxe. 
MOHENDRA NATH GHOSH AND oTusrs— 
PLAINTIFFS—ÅPPELLANTE 

versus ` 
JADU NATH MULLIK—DEFENDANT— 
RESPONDENT. 

Limitation Act(XV of 1877), Sch. L, arts. 89 und 120 
-—Ocntract Aot (1X of 1872), 8. 201—Principal and 
Agent—Deuth of pr.nctpal—Termsnation of Agency 
—Brat for accounts by princtpal’s 1 epresentative—Limit. 
ation, when begins to sun, 

- A suit for accounts brought by a representative of a 
deceased principal against the agent for transactions 
up to the tame of the principal’s death is governed by 
article 89, Sch II of the Limitation Act and not by 
article 120 of the same Schedule As, by the operation 
of section 201 of the Contract Act, an agency is 
terminated by the death of tho principal, the period 
of lmitation for such a suit begins to run from 
the date of the principal’s death. b Chandra Roy 
Ohovedhury‘v. Chandra Narain Mukerjee, 1 O. L J. 
282, 82 C. 719, followed. 

Appeal against the decree of H. EB. Ransom, 
Esquire, District Judge of Midnapur, dated 
the 7th November 1906, modifying that of 
Babu Jogendra Nath Mitra, Subordinate 
Judge of Midnapur, dated the 28rd March. 

Babu D. N. Ghose, for the Appellants. 

Babu J. G. Ghosha, for the Respondent. 

Judgment.—The question raised 
before us in second appeal is whether the 


plaintiffs’ suit for accounts against the 
defendant, who was a gomasta, has been 
properly dismissed under the provisions 


of article 89, Schedule II, of the Indian 
Limitation ‘Act so far as the suit concerned 


the defendant's agency in the life-time of the 
plaintiffs’ father, 
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The first Court gave tho plaintiffs a 
full decree; but on appeal to the District 
Judge, the latter has applied the provisions 
of article 89 and dismissed the suit to 
that extent, reckoning’ the period of three 
years mentioned in the article as having com- 
menced to run from the date of the death of 
the plaintiffs’ father, which happened in 
the year 1308 B. S., that is to say, more 
than three years before the institution of 
this suit in the year 1905. 

It is urged by the learned Vakil for 
the plaintiffs-appellants that article 120, and 
not article 69, is applicable. 

We, however, entertain no manner of 
doubt that article 89 is the appropriate 
article, and that limitation began to run 
from. the date of the plaintiffs’ father’s 
death. Section 201 of the Indian Contract 
Act expressly says that an agency is 
terminated by either the principal or the 
agent dying, and the facts are that, the 
plaintiffs’ father having died in 1308, that 
particular agency terminated by that 
event. There were subsequent transactions 
but. for that period, limitation has not been 
held to apply. We are fortified in our 
conclusions by the decision in Sib Ohandra Roy 
Ohowdhury v. Chandra Narain Mukerji (1). 


In the result, the appeal must be dismissed 
with costs, 


Appeal dismissed. 
(1) 1 0. L. J. 282; 32 C. 719. 





(8 c. 0 C. L. J. 76.) 
CALCUTTA HIGH COURT. 
First Civin APPRAL No. 252 or 1906. 
March 11, 1909. 

Present :—Sir Francis Maclean, KT., 
Chief Justice and Mr. Justice Doss. 
BIPIN BEHARI HATI—Pramtirre— 
APPELLANT 
versus 

- AMRITA LAL BHATTACHARJI— 
DsFeNDANT—-RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), e. 85 (3)— 
Ob ect of sectton-—Protection of landlord against 

subletting, 
~ The object of the section is to restrict tho right 
of subletting as against the landlord, to protect 
the landlord against subletting. j 

The words a “sub-lease shall not be valid for 
more than nino years from the commencement of 


tho Act” apply culy as between tho puhit 
and the- landlord. Gopal Mondal y, Ene 
Chunder Baneijee, 29 C. 148; Madan Chandia 
Kapali v, Jaks Karikar, 6 C. W. N. 377, followod 


Appeal against the decision of Moulvi Abdul 
Bari. Subordinate Judge, Hooghly, dated’ the 
29th March 1906. 

Babus Mohendra Nath Roy and Krishna 
Prasad Sarcadhikart, for the Appellant, 

Babus Batdyanath Dutt and Monmohun 
Dutt, for the Respondent. 

' Judgment. 

Maclean C. J—The question which arises 
on this appeal is a very short one and one of 
law: and it is as to the apportionment of 
part of certain compensation money paid 
under the Land Acquisition Act as between 
the tenant of the land and his sub-tenant, 
We are not concerned with the rights of the 
zemindar, The semtndar has received a 
six-anna share of the compensation money 
and he is satisfied, and we have nothing to 
do with him. The question, as-I have said. 
arises between the tenant and his sub-tenant 
as to the division of the remaining ten-anna 
share of the compensation money. 

The short facts are these :-—It appears that 
one Kishory Lal was an occupancy tenant 
of the land which was taken, He, on the Ist 
of September 1884, granted a permanent lease 
of this land at a fixed rent of Rs. 5-8 
perannum, to the predecessors-in-title of the 
present appellants. That was a permanent 
lease. Prima facie in that state of circum- 
stances the tenant would be entitled to tho 


. capitalized value at so many years’? purchaso 


of the rent actually reserved by the permanent 
lease, with; if it were assessable, any sum 
that might be added for the chance of the 
reversion falling in. But as has been pointed 
out in previous cases, it is difficult to place 
any money value on that chance and thero 
has been no attempt to do so on the present 
occasion. If the matter stood there, as 
between the tenant and his sub-tenant. the 
tenant would be entitled to the capitalized 
value of the rent and the sub-tenant to the 
rest. But having regard to section 85, sub- 
section (3) of the Bengal Tenancy Act, which 
provides that wherea raiyat has without 
the consent of his landlord granted a sub- 
lease by an instrument registered before the 
commencement of this Act, the sub-lease shall 
not be valid for more than nine years from 
the coniinencement of this Act,”—the lease 
here. was granted before the Bengal Tenancy 
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Act came into operation,—the tenant con- 
tends that inasmuch as he could not grant a 
sub-lease for more than 9 years, the interest 
of the present appellant, the sub-tenant, has 
determined and he, the tenant, is entitled to 
the whole of the remaining compensation 
money. That practically (subject to a refund 
to the sub-tenant of what he paid as salam: 
for the permanent lease) is the view taken 
by the lower Court. The sub-terant has 
appealed and contends that the compensation 
money as between himself and his lessor 
ought to be apportioned by capitalizing at 
so many years’ purchase the rent payable 
under the lease to the tenant and paying that 
sum to the tenant and the rest to himself. 
The question really turns upon the true 
construction of sub-section (8) of section 85 
of the Bengal Tenancy Act. I do not go into 
the question of whether the tenant is not 
estopped from challenging the validity of his 
own lease, as, on the merits, I think, the con- 
tention of the appellant must prevail. 

I think the words in sub-section (3) a 
“ sub-lease shall not be valid for more than 
nine years from tho commencement of the 
Act” apply only as between the sub-tenant 
and the landlord. The object of the section 
is to restrict the right of subletting as 
against the landlord: to protect the landlord 
against subletting... This view gains support 
from the words © without the consent of the 
landlord” in sub-section 8 and“ valid as 
against the landlord ” in sub-section 1. The 
point is not free from authority. The matter 
has twice been before this Court. Once in the 
case of Gopal Mondal v. Eshan Ohunder Banerjee 
(1) and again in the case of Madan Chandra 
Kapali v. Jaki Karikar (2) and in both those 
cases the above view was taken. 

I, therefore, think that the appeal must be 
allowed, and that the tenant respondent is 
only entitled to so much of the compensation 
money as represents the capitalized value of 
the rent actually reserved by the premanent 
lease, at so many years’ purchase. The parties 
consent that this should be taken at 25 years" 
purchase, which is a liberal estimate. The 
rest of the compensation money will go to 
the appellant, the sub-tenant, and he must 
have the costs of this appeal, hearing fee, 
four gold mohurs. 

Doss, J.—I agree. - 

Appeal allowed. 


(1) 20 C., 148. (2) 6C, W, N. 377. 
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CALCUTTA HIGH COURT. 
Fiast Oivi ArpHAL No. 302 or 1906. 
February 17, 1908. 

- Present :—Mr. Justice Harington and 
Mr. Justice Holmwood. 
MAHABIR PERSHAD SINGH AND orutrs 

— APPELLANTS 
versus 
PRABHU SINGH AND orHeRs—REsPONDENTS: 

Mortgage—Priority—Suit by subsequent mortgages 
—Prior mortgagee not bound to appear and dis- 
loge his mortgage—Subsequent mortgagea bound to 
claim prionty, if any, ÎR respect of subsequent mort- 
gage—Plea of priovity in subsequent suit barred. 

If a subsequent mortgagee in suing on his mort- 
gage does not allege that he desires to redeem 
unearlior mortgage or to sell the mortgaged pro- 
perty free from the prior incambrances, n prior 
mortgagee of the property, though impleaded as 
defendant, is not bound to appear and disclose his 
mortgage, nor does he lose the benefit of his mort- 
gage security by such non-appearance and non-dis- 
closuro of his prior incumbrance or security. Sr: 
Gopal v. Pirthi Singh, 24 A. 429 (P C.); 29 I. A. 118, 
Gopi Lal v. Benarasi Pershad Choudhury, 31 O. 428, 
distinguished. 

But if a subsequent mortgagee. whose right of alleged 
priority 15 disputed, desires to establish the priority 
of his subsequent mortgage over a prior mortgage 
and he is made a defendant by the prior mortgagec 
inhis suit on such prior mortgage, ho is bound to comp 
forward and assert his title to priority over the 
earlier mortgage. Should ho fail to do go he is pre- 
eluded from claiming auy right of priority in a 
subsequent suit. g 

Appeal against the decision of Babu Gopal 
Chandra Bose,- Subordinate Judge, Gaya, 
dated the 80th April, 1906. ž 

Babus Jegesh Ohandra Roy and Harendra 
Krishna Mukerji, for the Appellants. 

Moulvi Muhammad Yusaf, Babus Umakali 
Mukherji, Ram Charan Mitrd, Haribhusan 
Mukerji and Chandrasekhar Prasad Singh, 
for the Respondents. : 

Judgment.—This is au «ppeal 
preferred by defendants Nos. 2 and 8 against 
the judgment of the Subordinate Jndge in 
favour of the plaintiff. i 

The action was brought on a mortgage 
executed on July 17th, 1900, by defendant 
No. 1, in favour of the plaintiff. The defend- 
ants-appellants are movtgagees who obtained 
a decree on a mortgage, dated November 
189+, against defendant No. 1. 

The question in controversy between the 
parties relates to the priority in respect of 
their charges. 

The mortgages which ave material to the. 
present appeal are three in number. The 
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first is dated February 1894. Under it 
the defendant No. 1 and a brother of his 
who is not a party to the present action 
executed a mortgage of 16 annas of Aslampur 
in favour of the plaintiff to secure a sum 
of Rs. 7,000. The second mortgage in point of 
date was executed in November 1894. 
Under it the defendant and his brother 
granted a mortgage of 16 annas of Aslam- 
por in favour of the defendants Nos. 2 and 
8 to secure sum advanced to them. The 
next mortgage is the one on which the 
present action is brought, that is dated, as 
we have said, 17th July 1900. It was 
expressed to be granted in consideration of 
the debt due underthe mortgage of Febru- 
ary 1894 and also of a further advance. By it 
the defendant No. 1 mortgaged an eight- 
annas share of Aslampur and also an eight- 
annas share of Mukhbuipur in favour of the 
plaintiff in the present suit, the result of 
the mortgage transaction being that the 
plaintiff had a mortgage over the entire 
property of Aslampur from the defendant 
and his brother granted in February 1894. 
He also had a mortgage over 8 annas of 
Aslampur and 8 annas. of Mukhbulpur 
granted by the defendant No. 1, only in July 
1900, while the appellants held a mortgage 
of November 1894 over the whole 16 annas 
of Aslampur from the defendant and his 
brother. “In April 1901, ‘the appellants 
brought a suit on their mortgage of November 
1894 and made the present plaintiff a party 
on the footing that he had acquired a 
subsequent interest in the mortgaged property. 
The present plaintiff did not defend that 
suit, the appellants obtained a decree and 
the property was sold in execution of that 
decree and bought in by the appellants. 
In July 1905, the  plaintiff-respondent 
brought the present suit against the defen- 
dant No.1, asking for a mortgage decree on 
` tho bond of July 1900 on the allegation 
that the bond though subsequent in date to 
the bond on which the appellants had 
obtained their decree nevertheless - was 
entitled to: priority over it inasmuch as it 
kept alive the lien created by the bond of 
February 1894. The learned Judge has 
given the plaintiff adecree. Against that, 
the defendants appeal. 

The first objection they take is. that the 
plaintiff having been made a party to the 
suit of 1901 ought to have appeared in 
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that suit and disclosed his mortgage of 
February 1894. Itis argued that not having 
done this, he has lost the benefit of that 
security. 

We are unable to agree that there was 
any duty on him to set up a prior mortgage 
of November 1894. The case which the 
learncd Vakil for the appellant has cited 
does not seem to us to support the propo- 
sition. He relies on the case of Sr Gopal 
v. Pirthi Singh (1). That was a case in 
which there were 5 mortgages, dated respec- 
tively July 1871, August 1872, February 1874, 
July 1874 and August 1876. Of these, three 
prior to that of 1876 were in favour of a man 
named Ishur Das. An action was brought 
by the representatives of the mortgagee 
under the last mortgage namely that of 
August 1876, claiming priority over all the 
earlier mortgages on the ground that the 
money was borrowed to pay off encumbrances 
created before 1871. They failed in this 
contention but gota decree entitling them 
to sell the property free from encumbrances 
after paying off inter alia the bond of 1871. 
Ishur’s representatives did not set up the 
deed of 1874. They afterwards brought a suit 
on that mortgage and it was held that they 
had lost their priority by their failure to 
set it out in their action in which the 
issue was whether the mortgage of Angust 
1876 had a priority over the mortgages 
created between that year and 1871. That 
was the issue and Ishur’s representatives 
ought to have set up their claim with 
respect to the deed of 1874 and not having 
done so, Jost their priority. But that case 
does not Jay down that where a puisne 
mortgagee is suing a mortgagor, the prior 
mortgagee is bound to come in and allege 
his prior mortgage. There were other cases 
also relied upon by the learned Vakil for the 
appellant particularly, amongst others, the 
case of Gopal Lal v. Benarasi Pershad Chow- 
dhury (2), where the plaintiff alleged that a 
certain person was a subsequent mortgagee 
and that the plaintiff was entitled to sell 
clear of encumbrances. He obtained a decree 
and permission that there should be a sale 
failing redemption. The person whom he 
had declared as a subsequent mortgagee, 
subsequently seb up a prior mortgage, and 


sued upon it. There it was held that the 
< (1) 24 A. 429 (P. 0.); 29 FT. A. 118. 
(2) 810. 428, 
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prior mortgagee ought to, have seb up his 
mortgage ‘in the suit in which it was alleged 
that he was a subsequent mortgagee and the 
judgment went on the ground that the 
plaintiff claimed to sell. the property free 
from encambrances and, therefore, was 
claiming a right which affected the rights 
of the prior mortgagee and if the prior 
mortgagee desired to dispute his right to 
‘gell the property free from encumbrances, 
he was bound to appear to set up his mortgage 
and resist it. 

In the present case the defendants- 
appellants merely asked for a decree on their 
mortgage ; they did not allege that they 
desiredto redeemany earlier mortgage or to sell 
the propertyfree from any prior incumbrance. 
There was no need, therefore, for the prior 
jncumbrancer to come in and raise any 
case so far as the incumbrance of 1894 
was concerned. The first objection, we think, 
therefore, fails. 

The second objection scems to us to have 
much more weight init. The appellants argue 
thatif Babu Singh the mortgagee under the 
mortgages of February 1894 and July 1900 
desired to allege that the mortgage of 1900 
had priority over the mortgage of November 
1894, because it kept alive the lien created in 
1894, he was bound to appear in the action 
brought bythe appellants and dispute their 
allegation that his right in the mortgaged 
property was aright subsequent to the appel- 
lants’ mortgage. In their plaint they had 
made him a party and they had him a 
party on the ground that he had some right 
in the property mortgaged in the bond 
acquired after the bond, the basis of the 
claim. ‘Therefore, he was to meet their objec- 
tions by being impleaded as defendants.” The 
mofussil pleading is often inartistic; it 
appears to us to express the contention the 
defendant-appellants desired to make with 
reference tothe mortgage of 1900; namely, 
that it was a mortgage over which they 
claimed priority because their mortgage was 
prior in date. Now it seems to us that if 
the present plaintiff desired to set up a case 
that his mortgage though later in date was 
entitled to priority over the earlier 
mortgage of the  defendant-xppellants, 
he was bound to raise that case in the action 
they brought, There would then have been 
a substantial issue to be tried. On the one 
gide, the defendant-appellants would have 
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contended that his mortgage being later, in 
time was subject to the earlier charge in favour 
of the defendant-appellants, on the other side 
he would have contended that it had priority 
because it kept alive the earlier charge of 
February 1894. The question whether it did 
80, is one which ought to have been deter- 
mined in that suit, and we feel considerable 
difficulty in seeing how the same issue, can 
be raised in the present proceeding. 

The defendant-appellants in their suit of 
1901 asked for asale under their mortgage. 
That is a sale subject to prior, but free from 
subsequent encumbrances. but, of course, 
subject to the liability of being paid off by a. 
subsequent encumbrancer. 

The mortgage of 1900 was a subsequent: 
encumbrance : if the present plaintiff desired 
to allege that though subseqnent, it never- 
theless was entitled to priority he, was, we: 
think, bound to allege that contentionin the 
guit in which he was alleged to be a subsequent 
mortgagee. - 

In our opinion he is now precluded from 
setting up the case which he ought to have 
set up in that suit. 

Then what is his position ? As a puisne 
mortgagee he was entitled to redeem. 

Had the decree in the suit of 1901 been 
properly drawn it would have limited a. 
time within which the present plaintiff was. 
to exercise that power and so save the 
mortgaged property from sale, but the decree 
contains no mention of any parties except 
the mortgagors. 

Nothing, therefore, apppears to have been 
done which has the effect of taking away' 
the right which the plaintiff had of redeem- 
ing the earlier mortgage of- 1894. The 
conclusion we come to is that the plaintiff 
was not entitled to the decree he obtained in 
the Court of first instance on the footing that 
he was not precluded from asserting that his 
mortgage of 1900 was prior tothat ofthe defen- 
dant-appellants, but that his right to a decree 
on his mortgage is subject to his redeeming. 
the mortgage of the defendant-appellants. 

In this view of the case it becomes un-- 
necessary to decide the other qhestion argued 
t.e., whether the mortgage of 1900 in fact 
kept alive the earlier mortgage of 1894. 

For these reasons the appeal must be 
allowed and the decree made by the learned 
Sub-Judge must be modified. There must- 
be a declaration that the plaintiff ‘is entitled 
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40 redeem the appellants’ mortgage of 
November 1894. There must be an account 
of what is dne to them under that mortgage. 

The plaintiff to pay that amount within 
6 months, in default the action to be 
dismissed. 

If the plaintiff shall redcem, then he will 
be entitled to tho usual decree on his 
mortgage. : 

Decree modified. 


J 





(s.c. 9C. L J. 83, 13C. W.N. 111) 
OALCUTTA HIGH COURT. 
SECOND CIL Apprats Nos, 1109, 1206 to 
1208 or 1906. 
April 7, 1908. 
` Present :—Sir Robert Rampini, Judge and 
Mr. Justice Sharf-nd-din. 
TOKHI SAHU-— PrATNTIFF— ADPULLANT 
Tarsus 
AND OTHERS—DEFENDANTS— 
: RESPONDENTS. 

Chota Nugpur Tenancy Act (I of 1879, B. Ċ, as 
amended by Act V of 1905, B. C ) ss. 123, 164—Bengal 
Tenancy dct (VILI of 1885), & 1083B—Entry of 
mundari khantkatti tenan-y—Suit to correct entry 
does not lie—Presumption. ` 

Where the disputed lands had been settled and 
a record-of-rights regarding them bad been drawn 
up and they had been entered as mundari Ahunt- 
Ahattidars tenancics, and the plamtff, who had pur- 
chased them, under section 123 of the Chota Nagpur 
Tenanoy Act, aucd to have a declaration that the 
entries were incorrect : 

Held, that section 164 of the Act, as amended by 
Act V of 1905, B C, applicd to tho suit, that the en- 
tries wero irrebnttable, and that the Legislature 
intended to preclude suits being broughé to prove 
that the entrica were incorrect. 

~Held, further, that the word “ particulars” in soc- 
tion 164 has a very {wide application and covers 
such entries as declaro that the tonants of the 
land have to pay certain renis named in the re- 
cord-of-rights to n porson other than tho plaintiff. 

There being no limitation as to the nature of 

the suit to which tho provisions of section J03B 
of tho Bengal Tenancy Act apply, thoy apply to a 
amit for n declaration that the dispnted land which 
is recorded as apportaining to a certain mokurari 
ia not really tho subject of the lease. 
. Appeals from the decrees of W. H. Vin- 
cent, Esquire, Judicial Commissioner of Chota 
Nagpur, dated the 20th of March 1906, 
affirming those of Babu Bamandas Mukherji, 
Munsif of Ranchi, dated the 19th of 
September, 1905. 

Babus Sarat Onandra Roy Chowdhury and 
Oharn Chandra Bhattacharya, for the Appel- 
Jants, 
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Babus Basanta Kumar Bose and . 
Nath Bose, for the Respondents. 

Judgment.—These are fon 
against the decisions of the 
Cmnissioner of Chota Nagpore 
disposed of the four snits oub « 
these appeals arise in one judgment 
he has dealt separately with ea 
The suits before him were numl 
59,57 and 58. The appeals befor 
1109, which relates to suit No. 
which relates to suit No. 59, 12 
relates to 57 and 1208 which relat 
No. 58. We take up first, the appeal 
which relates to syit No. 60. 
mention that these suits have beer 
by a person who is described by the 
Commissioner as a Bania, who has 
certain tenures under the provi 
section 123 of Act I of 1879. Thi 
dispute had been settled and a 1 
rights regarding them has been d 
and the plaintiff, the purchaser of t 
has now brought these suits tc 
declaration thatthe entries in the r 
rights as regards the lands in disg 
incorrect. The first appeal 116 
relates to suit No. 60 has refe: 
certain plots of land which ha 
entered in the record-of-rights as 
khunt khatitdasi tenancies. `The 
Judicial Commissioner has, therefc 
that the provision of section 164 | 
of 1879, as amended by Act V « 
apply and that consequently the e 


the record of-rights with regard t 
lands are conclusive evidence 
nature and incidents of such tena 


well as ofall particulars recorded 
entries. He has, therefore, 4 
the suit, and refused the plain 
declaration ho seeks for. The 

appeals and on his bebalf it h 
contended, (1) that section 164 ¢ 
preclade a person from proving 1 
entry is incorrect when e suit is 

for that purpose ; (2) even if that 
applies, the entries with regard to the 
dispute are not covered by the section; 
the learned Judicial Commissioner is 
in supposing that the plaintiff w] 
chased under section 123 of Act I 

purchased only the right, title and 
of two headmen of the village, where 
matter of fact he purchased the tenm 


in snits of such a nature as this. ine 
provisions of the section are that the entries 
in vecord-of-rights relating to mundari khunt 
khattidart tenancies shall be conclusive 
evidence and that means, we think, that the 
Legislature intended to preclude suits of 
this nature being brought to prove that the 
entries made by the Settlement Officer in 
the record-of-rights with relation to such 
tenancies are incorrect. Then the next ground 
is that even if the provisions of section 164 
apply, the entry which is the subject-matter 
of this suit is not an entry covered by section 
164. The entries complained of in this case are 
entries declaring that the tenants of the land 
have to pay certain rents named in the 
record-of-rights to a person other than the 
plaintiff. The learned pleader forthe appel- 
` lant contends that such entries are not entries 
of the nature and incidents of the tenancy. 
But we cannot agree with him. But how- 
ever that may be, we must be gnided by 
the provisions of section 164 as amended 
by Act V of 1905, which say ; and of all 
parttoulars recorded in such entries.” The 
word “particulars” has a very wide appli- 
cation and must cover such entries as are 
complained in this suit. The next ground 
of appeal is that the plaintiff did not 
purchase only the interest of two headmen, 
This appears to be perfectly immaterial, as 
the plaintiff is now precluded from question- 
ing the entries in the record-of-rights 
relating to this land and from proving that 
Aa far the last 


tla amtmann ann Inanrrant 


Case TO BUUW ULU vLEy WULO our 
the plaintiff is not entitled to t. 
sought for. The grounds of a 
ing the grounds of the previo. 
(1) that section 103B dves no 
suit of this kind; (2) even if 
there is sufficient rebutting ce 
(3) that the admission of the 
‘is to say, of the mokararidur 

him. We can only say that, ir 
the provisions of section 103B 
this case, there being no limite 
nature of the suit to which 
That section is “that every ent 
of-rights so published shall be p 
correct until the contrary is pi 
a presumption must arise in 8 

nature. The question as to whe 
been sufficient rebutting evider 
tion of fact and it is not © 
second appeal to go into the ev 
whether there is sufficient rebu 
or not; but if we weratod 
have no hesitation in recordi 
that the Judge is right in 
there is no sufficient rebuti 
It ıs to be observed that tł 
considered the oral evidence 

namely, the evidence of the p. 
Paulas Christian but he say 
evidence is entirely untrusi 
learned pleader calls our atte 
terms of the mokarari itself, 

nothing in the mokarari whic 
snyvose that the entries in | 
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boundaries are very vague and wide. Whether 
they included the lands in dispute or not, we 
cannot tell. Thepleader for the appellant seems 
to find fault with the learned Judicial Commis- 
sioner, because he has not made any local 
enquiry in this case, bat it appears that 
the plaintiff never asked him to do so. 
The ploader for the appellant points out 
that the Judicial Commissioner has made a 
mistake in speaking of the evidenceof the 
lessee as given by his son, whereas it was 
really given by the lessee himself, so that 
the admission which he speaks of in his 
judgment as that of the son of the mo- 
karar’dar is really an admission of the mo- 
kararidar. But this ig immaterial. This 
lessee has admitted that the mokarari does 
not cover the land in suit and, therefore, 
his evidence to this extent supports the 
plaintiff's case. But he has explained 
that although the lands are not really includ- 
ed in the mokarors he thought that they 
were. The plender contends that this ad- 
mission of the lessee binds him. Buat it is 
perfectly immaterial, as this admission of 
an ignorant peraon cannot settle the ques- 
tion whether the lands are included in the 
mokarart or not. That can only be deter- 
mined by an accurate local investigation. 
No such investigation has taken place. 
He thinks that the entries inthe record- 
of-righta with regard to this particular suit 
have not been proved to be incorrect. The 
appeal, therefore, fails and is dismissed 
with costs. 

We now turn to appeal No. 1207 which 
relates to guit No. 57. The learned Judicial 
Commissioner has dismissed the platntiff’s 
suit agresing with the Munsifin this case 
also. The pleader for the appellant raises 
the same contention as he raised in the 
previous appeals, namely (1) that section 
164 does not apply, (4) that if it does 
apply, ib does not cover the entries in res- 
pect of the lands in suit, (3) that section 
103B does not apply to suits of this 
nature, and if it does, the presumption is 
rebutted. We need not consider the first 
and second of these grounds of appeal, 
because the lands are in mundari khunt- 
kattidart tenancies, but however that may 
be, the presumption of section 103B cer- 
tainly for the reasons already assigned in 
our opinion does apply to lands in suit in 
this case, and for the reasons already given 
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in suit No, 59 we think the learned Jndge 
has committed no error in law insaying that 
the presumption arising under section 108- 
B as to the correctness has not been re- 
butted. We, therefore, dismiss this appeal 
with costs. 

The last appeal is 1208, relating to suit 
No. 58 of the lower Court. This suit re- 
lates to gair mazure and ryoti lands. 
The learned Judge is of opinion that these 
lands all form part of the khunt khatté 
tenancy and that if they do not, the plain- 
tiff is met by the presumption under sec- 
tion 103B which he has not rebutted. 
The grounds of appeal urged are, (1) that 
section 164 does not apply, (2) section 108- 
B does not apply and (3) the learned Judge 
should not have gone into the question as 
to whether the parties when they executed 
the kabultat executed it under a mistaken 
impression or not, seeing that the kabuliat 
does not include the Jand in dispute. Wo 
need say nothing about the firat ground, 
because we think that although the learned 
Judge has spoken of these as forming part 
of the khunt khatti tenancy, they are not 
entered in the record-of-rights as such lands. 
Bat section 103 B does apply, and the learned 
Judicial Commissioner has rightly said that 
the evidence is not sufficient to rebut the 
presumption under this section. Jt is quite 
immaterial whether the Judge went into the 
question as to whether the parties, when 
they executed the kabulvat, executed it under a 
mistaken impression. What is material in this 
casa is whether the lands are covered by the 
mokara:t or not, and the plaintiff hag not 
been able to show that they are not included 
in the mokarart. Under these circumstances, 
we see no reason to interfero with tho 
judgment of the lower appellate Court. 
We dismiss this appeal also with costs. 


Appeals dismissed. 
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(s. c. 90. L. J. 88,18 C. W. N. 853.) 
CALCUTTA HIGH COURT. 
First Orvin APPBAL No. 783 or 1906. 
November 18, 1908. 
Present :—Mr. Justice Mitra and Mr. Justice 
Chitty. 
PRASANNA KUMAR NANDI—PLAINTIFF 
— APPELLANT 
versus 


UMEDAR RAJA CHOWDHURY AND 


OTHERS—DEFENDANTS—RRSPONDENTS. 
Hindu Law—Dyabhaga School—Alienation by widow 
—~Widow's power to alienate her husband’s entire estate 
or her limsted witerest—Legal necessity, 

‘A Hindu widow iu possession of her husband’s 
estate as his heiress may, if she pleases, and for 
legal necessity alienate, only her limited estate, and 
the mere existence of such necessity would not be 
sufficient evidence to show that the entire estate 
was transferred if the deed of transfer showed with- 
out ambiguity that what was transferred was only tho 
widow’s limited estate. Tho widow has the option 
of selling either her limited estate or the entire estate. 


Appeal against the decree of P. E. 
Cammiade, Esquire, Officiating District 
Judge of Sylhet, dated the 19th Feb- 


roary 1906, affirming that of Babu Satya 
Charan Gangooly, Officiating Subordinate 
Judge, lst Court of that District, dated the 
30th July 1904. 

Babu Harendra Narayan Mitra, for the Ap- 
pellant. 

Dr Rash Behary Ghose, Moulvis Syed 
Shamsul Huda, Nuruddin Ahmed and Babu 
Biraj Mohun Majumdar, for the Respondents. 


Judgment.—tThe claim in this case 
relates toa twelfth share of certam immov- 
able properties described in the schedules to 
the plaint. They were at one time owned 
by three brothers Kasi Nath, Biswa Nath 
and Jagannath. Kasi Nath’s one-third share 
devolved on his son the defendant No. 13. 
Biswa Nath died sonless in the year 1874 and 
his one-third share devolved on his widow 
Vishnupriya, who died in the year 1902. 
Biswa Nath left him surviviug a married 
daughter Joytara, but she was sonless and 
became a widow in thelife-time of Vishnupriya. 
Jagannath also died while Vishnupriya was 
alive. The plaintiff and the defendants Nos. 
14 and 15 are sons of Jagannath, and under 
the Dayabhaga School of Hindn Law, the 
plaintiff and these defendants as well as 
defendant No. 13 are equally entitled tothe 
share of Biswa Nath. The plaintiff is thus 
entitled to a twelfth share. 

The contesting defendants are the purchas- 


ers of the share of Biswa Nath 
Vishnupriya and they have set up 
deeds of transfer in support of their c 
two of the year 1881 and one of the yea: 
The first two deeds were executed by 
nath and Vishnupriya and covered th 
spective shares in some of the properti 
subject of this suit. The deed of 18% 
executed by Vishnupriya alone in fay 
Joytara who, it is admitted, was benar 
the defendant No. 13. 

The lower Courts have dismisse 
claim of the plaintiff holding that they 
necessities justifying the sales by Vishny 
The finding is one of fact and the flaws 
reasonings of the lower Courts relied 
the learned Vakil forthe appellant : 
sufficient in law to induce us to set it 
If the appeal had rested only on the g 
impugning this finding, we should h 
hesitation in dismissing the appeal. 

But, in our opinion, the deeds of t 
purported to convey only the life-int 
Vishnupriya ; and what passed by tl 
the purchasers was merely the limite: 
of a Hindu widow and notthe absolut 
left by her husband. It is conceded 
learned Vakil for the respondents (an 
can be no doubt on the point) that a 
widow in possession of her husband’s 
as his heiress may, if she pleases, | 
legal necessity, alienate only her limitec 
and the mere existence of such necessit 
not be sufficient evidence to show t 
entire estate was transferred, if the ¢ 
transfer showed without ambiguity th 
was transferred was only the widow’s 
estate. The widow has the option ol 
either her limited estate or the entire 

The deeds appearto us to be unam 
in these terms. By the first twc 
Jagannath conveyed his absolute ri 
far as his own share was concerned, 
reversionary right to the share of 
Nath which was expectant on the de 
Vishnupriya during his own life-tim 
he was not then the immediate rever 
Joytara intervened and she was then 
of bearing a male child. Vishnupriys 
conveyed by the deeds her limited 
only. If Jagannath had been the im 
reversioner, he and Vishuupriya 
jointly have given a good title to t 
chaser,but the intervention of Joytara y 
a different effect. The intention to 
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only a limited interest being clear, the evi- 
deuce and a finding of legal necessity are 
irrelevant. 

The third deed—the one, in favour of 
Joytara,the henamdar of Surjya Kumar, is still 
more specific in its terms. By it Vishnupriya 
expressly conveyed har life-interest only and 
relinquished her widow's estate. 

The learned Vakil for the contesting de- 
fendants has asked us to infer from the 
finding as to the existence of legal necessity 
and from-the surrounding circumstances that 
Vishnupriya intended to transfer the right 
which her husband had and not merely her 
limited interest. If there was any vagueness 
in the terms of the instruments we might 
have done so, especially as it isa hard case 
for the purchasers. Bat there is no founda- 


tion for a plea of bad drafting and there is no - 


vagueness or ambiguity. 

We are, therefore, compelled to set aside 
the decrees made by the lower Courts and to 
direct that the suit of the plaintiff be decreed 
with costs in all the Courts in terms 
of the prayers contained in the plaint, 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
First Civ Arrear No. 1417 or 1904, 
March 19, 1907. 
Present :—Mr. Justice Mookerjec. 
SHYAMA SUNDARI DASYA—Pyainsire 


—APPELLANT 
versus 


MAHOMED ZARIP AND OTHERS DEFENDANTS 
— RESPONDENTS. 

Limitation Aet (KV ef 1877), Sch L, at 14- 
and Registration Act (VIL of 1876), e. 89—Reyiatiation 
f nams refused —Declaratory sutn—Tamitation—Natu:e 
ud object of suit—Registration of name nol evi- 
ence of title but of poosession—Defect of purtics—Ub- 
ection taken in second appeal. 

A sut under section 89 of the Land Registration 
ict is a guit for declaration of title 

Where an application for Registration of one’s 
amo under the Land Registration Act is refused 
nd consequently a suit for declaration of title is 
rought by suok person, tho suit is of the natnro 
ontemplated by section 89 of the Act, and not of 
he nature contemplated by article 14 of tho Limit- 
tion Act, although the ultimate object of tho suit, 
fit succeeds, is to apply again to the Collector for 
agistration of the plaintaff’s name. In such a snit 
iis not necessary for tho plaintiff to sct asido 
ne order of the Collector. Omi unissa Bibce y, Dilawar 
iy Khan, 10 ©. 850; Luchman Sahai Chowdhury v. 
‘anchun Gyhain, 10 C. 625 ; followed, 


INDIAN CASES. 


69; 


Purbutly Nath Dutt v, Roj Mohun Dult, 29 C. 307 
distinguishod. 

The registration of name ander the Land Registra 
tion Act is evidence of possession but not of title o) 
the person whose name is registered. Saraswati 
Dase: v. Dhaupat Singh, O C. 431, 120. L.R 12 
Ram Bushan Mahto v Jebli Mahto. BO, 853, referred 
to. 


An objection for want of partics cannot be u) 
lowed to bo taken in second appoal, if it was de- 
cided against the objector by tho first Court und 
was not taken again before the lower appollate 


Court. 

Appeal against the decree of Babu 
Ananda Nath Majumdar. Subordinate 
Judge, Ist Court of, Zilah Mymensingh, 
dated tho Yth of March, 1904, afirm- 
ing that of Babu Satis Chandra Basu. Offi- 
ciabing Munsif, 2nd Court of Mymensingh, 
dated the 27th of February, 1903. 

Babu Harendra Narain Mitter, for the Ap- 
pellant. 


Babn Biraj Mohan Mojumdar (with him 
Babu Dwarka Nath Chuckerbutty). for the 
Respondents. 


Judgment.—the plauintiffs-respond- 
ents sued for declaration of their title to 
certain specified shares in five villages, 
mentioned in the plaint, alleged by them to 
be included in samindary of Mir Abdullah, 
forming Tanlk No. 87 of the Collectorate of 
Mymensing. The Courts below hare made a 
decred in favour of the plaintiffs. The second 
defendant has appealed to this Court and 
on her behalf the decision of the Subordinate 
Judge has been challenged substantially on 
two grounds, namely, first that the suit is 
barred undor article 14 of Schedule II of the 
Inmitation Act, and secondly, that the 
Subordinate Judge has erred in relying upon 
an entry made under the Land Registration 
Act as affording any evidence upon the 
question of title. 

In support of lus frst contention, the 
learned Wakil for the appellant has pointer 
out that the order under the Land Regis- 
tration Act by which the application of the 
plaintiffs to have their names registered wan 
refused, was made on tho YOth February 
1900, but the present suit was not instituted 
till the 17th March 1902. Upon these facts, 
it has been argued that the suit is barred 
under article 14 of Schedule II of the 
Limitation Act. That article provides that a 
suit to set aside any act or order of an officer 
of Government in his official capacity not 
otherwise expressly provided for, must be 
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instituted within one year from the date of 
the act or order. To determine whether the 
present suit is barred under article 14, it 
has to be considered whether it can be 
treated as a suit to set, aside an order of an 
officer of Government in his official capacity. 
In my opinion it is nota suit of the nature 
contemplated by article 14, It is not 
necessary for the plaintiffs to set aside 
the order of the Collector nor do they seek 
to do so. The suit is of the nature contem- 
plated by section 89 of the Land Regis- 
tration Act, which provides that nothing 
contained in that Act ‘and nothing done in 
accordance with that Act shall be deemed 
to preclude any person from bringing a 
regular suit for possession of or for 
declaration of right to any immovable pro- 
perty to which he may deem himself entitled. 
The plaintiffs seek for declaration of their 
title to the shares in dispute. No 
their ultimate object is. if they succeed in 
this litigation, to apply before the Collector 
for registration of their names on the basis 
of their title; but that doesnot make this 
suit one to set aside an act of an officer of 
Government. This view is in accordance 
with that taken by this Court in the cases 
of Omruntssa Bibee v. Dilawar Ally Khan (1) 
and Luchmon Sahat Ohowdhry v. Kanchun 
Ojhain (2). In thesecond of the two cases 
ito which I have just referred, it was ruled 
that the Civil Court has no power to set 
aside an order passed under the Land Regis- 
tration Act and when a prayer for such relief 
is contained in a plaint which also seeks for 
a declaration of right and title to and 
confirmation of possesion in a property, 
such prayer may be treated ag mere 
surplusage. The suit is in substance one for 
the declaration of the plaintiffs’ title in 
respect of the property in dispute and to 
such a suit article 14 has no possible applica- 
tion. Reference was made by the learned 
Vakil for the appellant to the caso of Parbutty 
Nath Dutt v. Raj Mohun Dutt (3), to show 
that article 14 may apply toa case of this 
description. In my opinion the case relied 
upon is clearly distinguishable and does not 
lend any support to the contention of the 
appellant. In that case it was held that a 
suit under section 150 of the Bengal Estates 


Partition Act of 1876 is governed by the one 
(1) 10 0. 850. 


(2) 10 ©. 525. (3) 20 C 867. 


doubt - 
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year's rule of limifation provided in 
14 of the second Schedule of the Lin 
Act. Á reference, however, to secti 
of the Estates Partition Act shows t 
suit contemplated by that section is 
to modify or set aside an order of a I 
Officer. A suit under section 89 
Land Registration Act on the other 
a suit of an entirely different desc 
It is,as I have already stated, a 

declaration of the title claimed 1 
plaintiffs. I express no opinion ur 
question whether the case of Parbait 
Dutt v. Rajmohun Dutt (8), is or is no 
to criticism, even with reference 

provisions of the Estates Partition Ac 
sufficient for the purposes of the prese 
to hold that the decision hag no bearin 
the question of limitation raised before 
first point taken on behalf of the ap 
consequently fails. 

In support of the second contentio: 
argned that the judgment of the 
Subordinate Judge is vitiated by the | 
stance that he has relied upon Hx} 
(which is an extract from an entr 
under the Land Registration Act) in 
of the title of the plaintiffs. To : 
this position, it is contended, on the au 
of the decision of this Court in Ram 
Mahto v. Jeblé Mahto (4), that regis 
of name under Bengal Act VII of 
not only not conclusive proof but 
evidence at all, upon the queation of 
a proprietor so registered, and such re 
tion does not relieve a plaintiff from + 
of proving his title to the land clair 
him. In my opinion, there is no rc 
any application of this principle to ti 
of the present case. In the first plac 
shall presently explain, the learned 
dinate Judge has notin reality reliec 
Exhibit 18 as proof of the title 
plaintiffs, and in the second’ ple 
principle laid down in the case upon 
reliance is placed has no application 
facts of the present litigation. It ¢ 
that the plaintiffs as well as the deft 
claimed title from a gentleman name 
Wise. He was admittedly the original 
of a 125 emas in the samindary 
which the villages now in disput 
situated, It does not, however, follo 


(4) 8 C. 853. 
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this circumstance that Wise was entitled toa 
12% annas share in every village comprised 
in the zamindary. The plaintiffs asserted 
that by arrangement with his co-sharers, 
‘Wise was in possession of the entirety of 
four of these villages and of a share of the 
fifth village. The substantial question in 
controversy ‘betweon the parties, therefore, 
was whether their common predecessor was 


in proprietary possession of a share only of_ 


the five villages corresponding to his share 
in the zamindary, or, whether he was in 
proprietary possession of the entirety of 
some villages and of a share in another 
village. The plaintiffa contended that Wise 
was in exclusive possession of the whole of 
the firat four villages and of a shave of the 
fifth village. In proof of this circumstance 
Exhibit 13 was received in evidence and it 
showed possession as alleged by the plaintiffs. 
The learned Subordinate Judge has not 
treated their Exhibit as evidence upon the 
question of title, but he has received it as 
evidence of the manner in which possession 
was held. For this purpose it 1s, undoubtedly, 
good evidence, as appears from the decision 
of this Court in the case of Saraswati Dassi 
v. Dhanpat Singh (5), in which Sir Richard 
Garth explained the effect of his earlier 
decision in Ram Bushan Mahto v. Jeblé Mahto 
(4). It may further be pointed out that 
the circumstances of the litigation in the last 
mentioned case were entirely different from 
those of the present case. In that case, the 
plaintiffs sought to havo their title established 
to certain rent, and as appears from the 
Report, the only evidence which they 
adduced, was that their names were recorded 
as share-holders' in the estate under the 
Land Registration Act. The learned Judges 
held that this circumstance slone was no 
evidence at all upon the question of the title 
of the plaintiffs to the share which they 
claimed and that the registration of their 
names did not relieve them from the burden 
of proving their alleged title of those shares. 
It is clear, however, from the two cases to 
which I have referred that the fact of registra- 
tion is evidence upon the question of posses- 
sion and the learned Subordinate Judge was 
quite correct in relying upon Exhibit 13 
for the purpose of deciding the question 
whether the common predecessor of the 
plaintiffs and the defendants was in pos- 


(5) 9 ©. 431; 12 C. L. R. 12. 
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session ofashare only of all the villages 
corresponding to. his share in the zamin- 
dary, or, whether by mutual arrangement 
with lis co-sharers in the camindary, he was 
in possession exclusively of somo of the 
villages and his co-sharers were in exclusive 
possession of other villages. I may further 
point ont that the decision of the Subor- 
dinate Judge is not based upon this docu- 
ment alone. There is considerable force in 
the contention of the learned Vakil for the 
respondents that the decision of the Subor- 
dinate Judge was arrived at independently 
of this evidence, because he expressly says 
that there is sufficient evidence to show that 
Mohini who derived title from Wise, and 
from whom the respondents as well as the 
appellant and the other defendants acquired 
title to the property in controversy, diced 
possessed of certain specifiod shares in the 
different villages. He conld not have been 
in possession of these shares unless Wise 
himself or his predecessor had been in pos- 
session of the entirety of the four villages 
Under these circumstances I must hold 
that the second point taken oi behalf of 
the appellant cannot be sustained. 

The learned Vakil for the appellant faint- 
Ty suggested that the suit was defective 
for want’ of parties. The question was 
raised in the first issue before the Munsif 
and was decided in favour of the plaintiffs. 
The defendant does not appear to hare 
challenged the decision of the Munsif upon 
this point before the Subordinate Judge. 
who states expressly in his jadgment that 
only two points were argued bofore him 
It appears to me that the appellant is not 
entitled to re-open this point at the present 
stage of the proceedings. I am further 
satisfied upon an examination of the judg- 
ment of the Munsif that this point was 
correctly decided by him, and his view 
cannot be successfully assailed. It was also 
suggested by the learned Vakil for the appel- 
lant that the decision of tho Subordinate 
Judge upon the question of shares is open 
to criticism. I am unable to find, however, 
that his decision on this part of the case 
involves any error of law. In my opinion 
his conclusion upon the question of shares 
cannot be successfully challenged in second 
appel. 

It may finally be pointed out that ihr 
defendant has made parties respondents to this 
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appeal, the plaimtiffs alone. 1t appears from the 
judgment of the Subordinate Judge that the 
plaintiffs got a decree under which the 
shares of defendants Nos. 2 to 7 were to be pro- 
portionately’ reduced in order that the plain- 
tiffs might have the share to which they 
are legitimately “entitled. It is obvious that 
the decree made by the Subordinate Judge 
cannot be modified (even if there were any 
substantial grounds upon which that decree 
can be assailed), in the absence of defendadnts 
Nos. 3 to 7. It is not necessary, however, to deal 
with this point further because in my opinion 
there is no substance in the appeal, and it 
must fail on the merits. The appeal is 
consequently dismissed with costs. 
Appeal dismissed, 





(s o 90. L.J. 96; 18 C.W.N. 226.) 
‘CALCUTTA HIGH COURT. 
Iuerters Parent CivIL APPBAL No. 79 or 1907. 
August 26, 1902. 

Present :—Sir Robert Rampini, Acting 
. Chief Judge and Mr. Justice Doss. 
MATI LAL PAL—PrLawtirr— 
APPELLANT. 
versus 


PREO NATH MITRA AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Lis pendens—Spectfic performance, suit for — Contract 
of sale—Compromive decree—Purchaser at execution 
sale—Priority—Amicuble partial satisfuction of decree. 

The piaintiff got a compromiso decree for speci- 
filo performance of a contract of sale, against two 
persons who wero directed by tho docree to exe- 
cute a conveyance within a fixed time. Ono of 
them executed out of Court a conveyance to the 
plaintiff, for his share Meanwhile in execution of 
a money decree, defendant No 2 purchased the right, 
title and intorest of the defendants. 

Held, that as the defeudant No. 2’s purchase took 
placo at a tıme when tho proporty was the sub- 
ject of a lis pendens, plaintiff's conveyance is entitled 
to priority 

Per Dost, J.—Tho doctrine of lis pentone applios to 
a suit for spocific performance. 

Turner v. Wht, (1841) 4 Bony. 40, Hadley v 
London Bank, (1885). 3 De G.J.& 5 68 and Fytte, 
v. Gaff, (1875) 91 U. S. 521 (atp 524), followed. 

Tho purchasor pendente lite ig bound by a compro- 
mise decree, provided the compromise 1s not tainted 
by fraud or collusion. 

Annanalai y. Malayandi, 29 M. 426; 1 M. L. T. 145; 
16 M. L. J. 872 and Partridge v. Shepard, 12 Pacific 
Reporter 480, foUowed, 

A purchaser at an execution salo is bound by the 
doctrine of lis pendens, 

Radha Madhub v. Manohay, 15 I.A 97; 16 0. 
756; Motilul v. Karrabuldin, 24 [. A. 170; 25 
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C. 179 and Faryaz Hussain v. Munshi Pray Naram, 
34 1. A 102, 110. W. N. 561; 4 A. L. J 8334; 5 C.LJ. 
568, 17 M. L. J. 268,9 Bom L. R. 666, 2 M. L. T. 191; 
29 A. 339; 100. O. 314, followed 

Appeal under section 15 of Letters Patent 
against the decision of Mr. Justice 
Woodroffee. 

Mr. S. P. Sinha, Advocate-General and 
Babu Narendra Ohandra Bose, for the Ap- 
pellant. ` 

Mr. B. O. Milter, Babus Provash Ohandra 
Matter and Bipin Chandra Mallick, for the 
Respondents. 


J udgment. 


Rampini, A. C, J.—This is a Letters Patent 
appeal against the decision of Mr. Justice 
Woodroffe. 

The suit out of which the appeal arises 
is one for the possession of certain land 
with wasilat, The facts as found by the 
lower Court are as follows :— “The defendants 
Nos. 3 and 4 contracted to sell their aforesaid 
share along with other properties to the 
plaintiff for the sum of Rs.. 8,501. They 
failed to exeeute a conveyance in favour 
of the plaintiff and he bronght his suit 
(No. 2 of 1902) for a specific performance of 
contract. The suit was decreed upon a 
compromise which the parties entered into 
aud the decree that was passed gave, in 
terms of the petition of compromise, three 
months’ time to the defendants Nos. 3 and 
4to execute the conveyance. They failed 
to execute it, and the plaintiff executed 
his decree on Sth May 1903. On 14th 
Aghran 1310, (30th November 1903) the 
defendant No. 4 only executed out of Court 
a conveyance in plaintiffs favour for his 
one-third share. The defendant No. 3 took 
objections to the execution and an appeal in 
reference: to his objections is pending in the 
Hon’ble High Court. 

The defendant No. 2, who is a co sharer 
of the defendants Nos. 3, 4 and 5, was 
obliged to pay Rs. 817 for Road-cess arrears 
in respect of lot No. 14 and sued the 
defendants Nos. 3,4 and 5 for contribution, 
His suit was No. 49 of 1902. It was decreed 
ex parte, on the 2nd July 1902. It was 
executed and at auction, the defendant No. 
2 purchased the right, title and interest 
of the defendants Nos. 38,4 and 5 on the 
16th September 1903 and is in possession 
of the property which the plaintiff seeks to 
recover possession of,” 
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Now the question for decision in this 
appeal is whether tho defendant No. 4’s 
conveyance in favour of the plaintiff, dated 
30th November 1903, or the defendant No. 
2's auction purchase, dated the 16th 
September 1903, is to have priority. 


The Munsif held that the plaintiff's deed 
of the 30th November 1903 was entitled to 
priority. The Subordinate Judge and Mr. 
Justice Woodroffe have come to a contrary 
decision and have held that the defendant 
No. 2’s purchase, being prior in time, is 
entitled to prevail over the plaintiff's deed. 

The learned Advocate-General has. however, 
contended that the plaintiff's deed is 
entitled to preference, because, when the 
defendant No. 2 purchased, the plaintiff was 
prosecuting a suit which affected the pro- 
perty which thedefendant No. 2 purchased 
on the 16th September 1903. This suit was 
instituted on the 4th May 1902 to compel the 
defendants Nos. 3 and 4 to fulfiltheir contract 
which they had entered into to sell their 
shares to the plaintiff. The plaintiff obtained 
a decree based on a compromise and the 
conveyance which the defendant No. 4 
executed in favour of the plaintiff was 
executed in accordance with the terms of 
the compromise decree. Hence, it is argued 
and, I think rightly, that the defendant 
No. 2's purchase took place ab a time 
when the property was the subject ofa 
lis pendens. 


Mr. B. C. Mitter on the other hand 
admits that thedefendant No. 2's purchase 
would be subject to a lis pendens, if it were 
not for two facts:. (1) that the plaintiff's 
conveyance of the 30th November 1903 
conveys other properties besides the defen. 
dant No. 4’s share, and (2) that the plaintiff's 
decree has been split up, and that he has 
taken a conveyance from the defendant No. 
4in satisfaction of part of his decree and is 
executing his decreo for the remaining 
interest against defendant No. 3. Neither of 
these facts, in my opinion, affects the matter. 
The whole of the defendant No. 4’s share 
is conveyed by the deed in accordance 
with his previous compromise with the 
plaintiff. Then, a decree-holder is entitled 
to split up his decree and to enter up 
satisfaction against the judgment-debtor 
who satisfies him in respect of his lability 
under the decree, and to execute it as 
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against the judgment-debtor who does not 
do so, provided there is nothing to make 
this arrangement inequitable. Moreover, 
we are told that this argument has been 
put forward unsuccessfully in this Court in 


the execution case against the defendant 


No. 8, and that the plaintiff has been 
successful in his execution case against 
him, 

However this may be, | do not think 
that the facts relied on by Mr. Mitter 
disentitle the plaintiff’s conveyance to 
priority over the defendant No. 2’s purchase, 
and I would, therefore, decree this appeal 
with costs. 

Doss, J—The essential question involv- 
ed in this appeal under section 15 of tho 
Letters Patent is whether defendant No. 2, 
who is the principal respondent in thisappeal, 
is affected by the doctrine of lis pendene. 
The facts which raise this point are 
undisputed and may be briefly stated : On 
the 19th December 1898, defendants Nos. 
3 and 4 executed a bainapatra, t.e., a contract 
in favour of the plaintiff agreeing thereby 
to convey the property in dispute to the 
latter for a sum of Rs. 8,501. The defendants 
Nos. 3 and 4 having failed to execute a 
conveyance ofthe property, the plaintiff 
brought a suib for specific performance of 
the contract on the 4th January 1902, and 
on the 29th September of the same year 
obtained against them a decree in terms of a 
compromise entered info between them and 
the plaintiff. By that compromise decree it 
was ordered that in case the defendants Nos. 
3 and 4 repaid to the plaintiff within 3 
months from the date of the decree, the 
earnest-money received by them from the 
latter and also the costs of the suit, they 
would not be bound to execute the convey- 
ance in his favour. But if they failed to do 
so within that period, then the plaintiff would 
be at liberty to have a conveyance execuied 
either by the defendants or by the Court 
on their behalf, on payment to them amicably 
or on depositing in Court in their favour 
the balance of the consideration. The period 
of 3 months limited by the decree for 
repayment of the earynest-money and costs 
havingexpired and the defendantsNos. 3 and 4 
having failed to repay the amount, the plaintiff 
took out execution of the decree on the 4th 
February 1903, andasked for execution of 
a conveyance under section 261 of the Civil 
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Procedure Code and renewed his application 
again on the 6th May ofthe same year. On 
the 30th November 1903, defendant No. 4 
alore executed a kobula in respect of his 
half share of the property in favour of the 
plaintiff; the defendant No. 8, however, 
preferred objections to the execution and 
those objections being overruled, the latter 
preferred an appeal to this Court which was 
pending at-the time the present suit was 
brought. Meanwhile on the 16th September 
1903, which was nearly a year after the 
date of the compromise decree, defendant 
No. 2 purchased the rights and interests of 
defendants Nos. 3, 4 and 5 (defendants Nos. 3 
and 4 being owners of a two-third share and 
defendant No. 5being owner of the remaining 
third share) inthe property in suit ata sale 
held in execution of a money-decree which 
he had obtained against them ina suit for 
contribution in respect of a certain sum paid 
by him in satisfaction of arrears of Road-cess 
due from the property of which the defendants 
Nos. 2, 3, 4 and 5 were co-owners. The 
defendant No. 2 having taken possession of 
the property under his purchase, the 
plaintiff instituted the present suit on the 
4th May 1904 to recover possession of the 
property and for mesne profits and for 
partition. The plaintiff in his plaint impugn- 
ed the bona-fides of defendant No. 2's decree 
and charged the sale under it as collusive 
and fraudulent. Both the Courts below 
have decided against the plaintiff on those 
points, so itis unnecessary to notice them 
any further. The Courts below have also 
negatived the allegation of the plaintiff that 
defendant No. 2 was benamidar for the 
plaintiff in all these transactions. The main 
defence of the contesting defendant was 
that the batnapatra, the solenama, the 
compromise decree and the conveyance or 
kobala executed by defendant No. 4 were all 
collusive and fraudulent and that no 
consideration passed under the conveyance. 
The Mursif held that the plaintiff had fully 
established the bona fides of those transac- 
tions and this finding was not controverted 
before the Subordinate Judge. The Munsif 
farther held that the kobala had been 
executed by defendant No. 4 in pursuance 
of the compromise decree, and that satisfac- 
tion of the decree in respect of the share of 
defendant No. 4 had been entered by the 
Oourt. Upon these findings, he gave a deeree 


to the plaintiff for possession of the half” 
share of defendant No. 4. On appeal by the 
defendant No. 2 the learned Subordinate 
Judge reversed that judgment and dismissed 
the suit on the ground that the compromise 
decree neither created a charge on the 
property, nor transferred the rights and 
interests of defendants Nos. 8 and 4 there- 
in, and that such rights and interests could 
not pass until after the execution of the 
conveyance either by them or by the Court 
and the payment by the plaintiff of the 
balance of the consideration. 

On second appeal by the plaintiff to this 
Court the learned Judge who heard it 
has agreed generally in the conclusion arrived 
at by the Subordinate Judge and has dis- 
missed the appeal and the suit, resting his 
judgment chiefly on the ground that the 
balance of the purchase-money was not 
paid by the plaintiff until after purchase 
by defendant No. 2 at the execution sale, 
and that, therefore, the plaintifi’s kobala did 
not take precedence over the purchase by 
defendant No. 2. 

Against this judgment the plaintiff has 
preferred this appeal under section 15 of 
the Letters Patent. With every respect 
to tho learned Judge, I regret, I am un. 
able to assent to the view entertained by him, 
and but for his opinion I should have 
thought the point was a perfectly cloar one. 
To hold that until the payment of the pur- 
chase-money by the vendee and the exe- 
eution of the conveyance by the vendor in 
his favour, he acquires no sort of right as 
against the vendor or a mesne purchaser 
from him during the pendency of a suit 
for specific performance is, in my opinion, 
to hold that the doctrine of lis pendens has 
uo application to a suit for specific perform- 
ance. This is clearly opposed to well-estab- 
lished rules deducible from the very nature 
and object of that doctrine. In Turner v, 
Wight (1) an application by the plaintiff, 
vendee, in a suit for specific performance, 
for an injuction to restrain the vendor from 
selling or letting tho estate pending the 
hearing of the suit, was refused by the 
Court solely on the ground that the lessee 
or the purchaser pendente lita would take 
subject to the plaintiff’s rights. In Hadley 
v. London Bank of Scotland Limited (2), the 


C1) (1841) 4 Benv. 40. 
(2) (1865) 3 Do G. J. and 8, 63. 
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Court refused a similar application for an 
injunction on the ground that in that case 
it seemed to it doubtful whether there was a 
clear undisputed contract for sale, but it 
distinctly affirmed the general principle that 
in a suit for specific performance the pur- 
chaser pendente lite is bound by the result 
of the suit. Turner, L. J. thus observed in 
his judgment :— “I have always understood 
the rule of the Court to be that if there 
is a clear valid contract for sale, the Court 
will not permit the vendor afterwards 
to transfer the legal estate tò a third 
person although such third person would 
be affected by lis pendens. I think this 
rule well-founded in principle, for the 
property is in equity transferred to the 
purchasers by the contract, the vendor then 
becomes a trustee for him and cannot be 
permitted to deal with tho estate so as to 
“inconvenience them?” See also Fry on 
Specific Performance, fourth edition, section 
1159, page 498. In Eyster v. Gaf (8), Mr. 
Justice Miller in delivering the unanimous 
opinion of the Supreme Court of the United 
States observed as follows:—‘In a suit 
against the vendor of a real estate for 
specific performance, his conveyance of the 
legal title after suit was brought would 
not suspend the proceeding or defeat the 
title under the decree of the Court. The 
obvious, reason for this is, that if, when the 
jurisdiction of the Court has once attached, 
it could be ousted by the transfer of the 
defendant’s interests, there would be no end 
to litigation and justice-would be defeated. 
Another reason is that when such a suit isend- 
ed by a final decree transferring the title, that 
title relates back to the date of the instru- 
ment on which the suit is based or to the 
commencement of the suit, and the Court 
will not permit its judgment or decree to be 
rendered nugatory by intermediate convey- 
ances.” The essential object of the doctrine 
of lrs pendens being the preservation of the 
status quo of the res pending the determina- 
tion of the suit for the due and proper 
administration of justice, it follows that 
the doctrine ought to apply as much to a 
suit for specific performance, as to a suit for 
possession of immovable property or a suit 
ona mortgage, foreclosure or sale. In this 
case the purchase by defendant No. 2 at 


the execution sale was made long after the 
(3) (1875) 91 U. 8. 521 at p. 524. 
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compromise decree ; he is, therefore, un- 
questionably ‘bound by it. The question whe- 
ther the purchaser pendente lite 18 bound by a 
decree which is not founded on an adjudication 
by the Court but is made by consent of parties 
or is passed on compromise, does not, there- 
fore, arise in this case The case of Annamalai 
Chetitar v. Malayandt Appya (4), lays down 
that he would be so bound provided the 
compromise is not tainted by fraud or collu- 
sion. This was also distinctly held by the 
Supreme Court of California in Partridge 
v. Shepard (5), where Searls, Chancellor, 
in delivering the judgment of the Court in 
the case which was for specific performance 
of a contract of sale, and in which a decree 
had been passed by consent, said— “We know 
of no good reason why a judgment entered by 
consent of parties, in a cause in which the 
Court has jurisdiction of the subject-matter 
and of the parties, is less efficacious than 
if entered after a trial of the suit. It may 
be impeached like any other judicial record by 
evidence of a want of jurisdiction in the Court 
rendering it, by showing. collusion between 
the parties, or by proof of frand on the part 
ofthe party offering the record.” Seealso 
In ra South American and Mexican Oo., ex parte 
Bank of England (6), Praxal Anni v. Lakshmi 
Anni (7). The fact that defendant No. 2 
derives: his title under a purchase at an exe- 
cution sale and not ander a private transfer 
by the judgment-debtor makes no difference, 
Whatever doubts may have at one time been 
entertained as to whether a purchaser at an 
execution sale is bound by the doctrine of lis 
pendens, [See Chunder Nath Mullick v. Nilakant 
Banerjee(8) |, they have been completely set at 
rest by the repeated decisions of the Privy 
Council since that case affirming the proposition 
thathe is so bound. [See Radha Madhub Holder 
v. Monohur Mookerji (9), Moti Lal v. Karrab- 
ul-din (10), Fatyaz Husain Khan v, Munshi 
Prag Narain (11)]. Neither does the fact that 
the compromise decree was not absolute, but 
was conditional in its nature render it less 


binding. The fundamental policy upon which 

(4) 29 M. 426; 1 M. L T. 145; 16 M. L. J. 872. 

(5) 13 Pacifio Reporter 480. 

6) (1895) 1 Chan. 37. 

7) 96 I. A. 101; 22M. 508. 

8) 8 C. 690, 

9) 15 L A. 97;15 C. 756. 

(10) 24 I. A. 170 ; 25 O. 179 

(11) 34 I. A. 102; 29 A. 839; 11 C.W.N. 561; 4 A.L J. 
84,5 C.L.J. 563 ; 17 M.L.J. 263 ; 9 Bom.L.R: 656 ; 2 
M.L.T. 19; 10 O.C. 314. 
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the rale is based clearly demands the con- 
tinuance of the operation of the lis till the 
essential relief nppropriate to the nature of 
the suil has been obtained, for instance. in a 
suit for possession of immovable property or 
for foreclosure ofa mortgage, by delivery of 
possession (see section 338, Civil Procedure 
Code), in a suit upon a mortgage for sale, by 
sale nnd by confirmation thereof [see Prem 
Ohund Pal v. Purnima Dasi (12) and Bibijan 
Bibi v. Sachi Bewah (13) ] and part ratione in a 
suit for specific performance, by execution and 
delivery of the conveyance, [ Osenton v. Nichols 
(14)] and where possession is also claimed in 
the suit, as is sometimes done, (see for, ex- 
ample, Gregson v. Udayi Aditya Deb) 
(15), by delivery of posséssion [Jackson v. 
Warren (16)]. It does not, in my opinion, 
signify that the kobala in this case was exe- 
cuted not by the Court but by defendant No. 4 
himself. The compromise decree coald doubt- 
less be satisfied ont of Court by payment 
of the balance of the purchase money and 
execution and delivery of the kobala, and in 
this case satisfaction obtained in this mode 
was certified to and recorded by the Court. 
I am unable to agree with the view of the 
learned Judge of this Court that because the 
balance of the purchase-money was paid by 
plaintiff after the purchase by defendant No. 
2 at the execution sale, the kobala in favour 
of the plaintiff is not binding upon the former. 
The balance of the purchase-money could only 
have been paid at or upon the execution and 
delivery of the kobala. If the kobala had been 
executed by the Court, the plaintiff wonld 
have had to pay the balance of the considera- 
tion at or upon such execution of the kobala 
and delivery thereof. In that cise by virtue 
of the doctrine of lis pendens the kobala would 
have been binding upon defendant No.2 and 
plaintiff’s title would have prevailed over his. 
I fail to see why a different result should 
follow in the case where the kobaia is executed 
by the judgment-debtor himself. 


It was strenuously urged on behalf of the 
respondents that although the defendant No. 
2 might have been bound by the kobala if it 
had been in strict conformity with the terms 
of the compromise deoree, it is not binding 

(12) 15 O. 546. 

18) 81 C. 868 (F. B ) 

14) 12 South-Western Rop 278. 

16) 16 I. A. 291; 17 C. 223. 

16) (1863) 32 Illinois 381, 


upon him inasmuch as there is a material 
variance between the kebala and the compro- 
mise decree, in that the former conveys to the 
plaintiff, besides the property in dispute, 
arrears of rents due, from tenants, money 
decrees, instalment bonds and certain sums of 
money deposited in Court, and soforth. There 
is admittedly no variance between the com- 
promise decree and the kobala so faras the 
property in dispute is concerned. These ad- 
ditional items are in their nature personal 
claims and ate either connected with the 
property in suit or are independent of it. In 
the former case, if the plaintiff has, under the 
hobala, acquired a valid title to the property, 
he has acquired a title to these additional 
items too as incidental to the right-to the 
property itself. In the latter case, the defen- 
dant No.2 is not prejudiced by this transfer 
made by defendant No. 4 of such additional 
items to which he, the defendant No.2, has 
not by his purchase at the execution sale 
acquired any title. 

It was next contended that the kobala was 
not in pursuance of the compromise decree, 
in that it was cxecuted by defendant No. 4 
alone in respect of the half share of the pro- 
perties in suit, whereas under the compromise 
decree the kobala was to have been executed 
by defendants Nos. 3 and + in respect of the 
entire property. There is, however, nothing in 
the-law which prevents a decres-halder from: 
obtaining partial satisfaction of the decree out 
of Court from one or more of the judgment- 
debtors and obtaining satisfaction of the rest 
of the decree from the remaining judgment- 
debtors through the aid of the Court. ` 

Fo the foregoing reasons, I am of opinion 
that this appeal onght to be decreed and the 
judgments of the Courts of appeal below 
ought to be reversed and the judgment and 
decreo of the first Court restored with costs 
in all Courts. 

Appeal allowed. 
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(Not reported yet clsewhere.) 
MADRAS HIGH COURT. 
Crvit Apprats Nos, 158, 159 axp 160 or 1907. 
September 3, 1909. 
Present:—Mir. Justice Wallis and Mx. Justice 
Sankaran Nair. 
NATESAN CHETTY alias CHIDAM- 
BARAM CHETTY AND OTBERS— DEPENDANTS 
— APPELLANTS 
VETSUS 
In -Apreat No. 158 È 
VENGU NACHIAR | 
Ix Apprat No. 159 b 
SELLA NACHIAR 
Ix Apprat No. 160 | 


BOOTHAKKA NACHIAR 
iul Pioseduro Code (XIV af 1882), 8. 875—Com- 
promise decree— Relates to the suit, meaning of— 
Compromise relatingto immotable property —Regitra- 
tion— Registration Act (LIL of 1877), 83. 3 (1) and 17— 
Compromise relating to a lease of unmorable property 
—Transfer af Property Act (IV of 1882), £s. 107, 
108 (b)—Lessor’s duty to put lessee in possessreon— 
Nature of possession when what 13 leased consiata af rent 
payable’ by third parties—Res-judicata, mistake of 
law does not give risa to 

The words ‘relates to tho suit’ in section 375 of 
Act XLV of 1882 mean ‘relates to the matter of the 
claim in the case’ and there is nothing ın the sec- 
tion to restrict tho relief granted in the compro- 
mise to what is prayed in the plaint or less. 

Joti Kuruvetappas v. Izairi Sirxsappa, 30 M 478 at 
p. 480, partly equaltol6 M L. J. 364; Punt Chantra 
Sarkar v. Nil Madhub Nandi, 5 C. W.N. 485 and 
Gurdey Singh v. Chandrika S:ngh and Chandi tka Singk 
v. Rash Behan Singh, 36 C. 193 at p. 222;5C.LJ 611; 
1 Ind. Cas. 918, followed. 

Verkatappa Nayanım v. Thimma Nayar, 18 M. 410 
at p. 4l4and Muthu Vijaya Raghunatha Udayana Tecar 
v. Landacaraya’ Tambiran, 22 M. 214, referred to 

The wrong construction of n decree by a Court 
is a mistako of law which does not give riso to 
rea-judicata in a subscquent procoeding. 

Munglathammal v, Narainyaiomy Atyer, EO M. 461 
at p. 462; 17 M. L, J. 250, reforred to. 

In the absence of clear and unambignous words 
the legislature cannot be supposed to have intonded 
to make the proceedings of the Courts dependant 
for their efficacy and validity on registration by 
one of the parties Therefore, the provisions of 


LAINTIFFS— 
ESPONDENTS. 


— 
P 
R 


tho Registration Act do not apply to proper judicial | 


proceedings whether consisting of plendings filed by 
the parties on decrees or orders made by the Courts. 

An unregistered compromise is enforceable evon 
if it relates to lands not included in tho suit. Dec- 
reos and orders are outside tho scope of Registra- 
tion Act even when they relate to leases Smi- 
larly section 107 of the Transfer of Property Act 
docs not apply to auch decrees or orders. 

Bindesri Nuick v, Ganga Sarma Bahu, 20 A. 171; 
261.A.9;2 C. W. N. 129, referred to. 

Whero the proporty leased is rent payable by 
tenants the giving of notice to the tenants to 
nttorn in futuro to the lessee amounts to a delivery 
of possession of tho leased property to tho lessee. 
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Reghxbans Bune Singh v. Mahabir Singh 28 A. 73; 
A. W. N. (1905) 195,2 A. L J 564 Aah DPrasanun 
Khusuubish v. Mathura Nath Singh, 34 C. 191, and 
West Derby Umony Metropolitan Life Avurance to ; 
(1897), A. O. 6, 7, roferred to. 

Fleelis v. Blaw, 18 C. B. N. 8. 90 and the Zemin- 
dar of Vistaxagaram vy, Behara Suryanarayana Pat- 
rulu, 25 M, 587 at p 592, referred to. 

Appeals against the decrees of the Sab- 
ordinate Judge’s Court of Madura East, in Or- 
iginal uit Nos, 1, 2 and 3 of 1906 respec- 
tively. 

Messrs. P. R. Sundara Atyar, S. Srinivasa 
Atyangar and C. F. Anantakrishna Aiyar, for 


: the Appellants. 


The Hon. P. S. Sivaswamy Atyar(Advocate- 
General), Mr. K. N. Adyar and Mr. K. Yegna- 
narayana Adtya, for the Respondents. 


Judgment.—in these sunits the 
plaintiffs seek to recover rent alleged to be 
due to them respectively under a compro- 
mise entered into between themselves on 
the one hand and their sister and the de- 
fendant’s father on the other in Original 
Sait No. 18 of 1901, onthe file of the Sub- 
ordinate Court of Madura East. The plain- ` 
tiffs inthese suits and their sisters are the 
daughters of the late Rajah of Sivaganga. 
The Rajah granted a permanent lease of 
six villages to his wife, and his wife in turn 
leased 5 of the6 villages to the European 
lessees to whom the Rajah had leased the 
bulk of the zaminduri and who are com- 
monly known as the Sivaganga lessees. 

As stated in plaint, filed by the defendant's 
father in Original Snit No. 18, the Sivaganga 
lessees paid herthe rent for six faslie or 
Rs. 60,000 in advance in 1891. The plaintiff's 
mother died in 1892 and in 1900, her 
youngest daughter, the present plaintiff’ 
sister, claimed to succeed to the six villages 
as heiress to her mother and to the exelu- 
sion ofher sisters, the present plaintiffs, on 
the gronnd that she was the sole-unmarricd 
daughter at the time of her mother’s death. 
For the assertion of this claim she sought 
the assistance of the defendant's father, a 
lending Nattakotiai Chetti in the Madura 
District, and in December 1901 he advanced 
her Rs. 30,000 on a mortgage of her interest 
inthe villages, (Exhibit A), and took a lease 
of them trom her, (Exhibit B), and in ebruary 
1901, joined with her as 2nd plaintiff in 
Original SuitNo.18 of 1901 against her sisters, 
the present plaintiffs, for the purpose of 
asserting her rights and his rights as lessee 
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under her in the suit villages. The present 
plaintiffs in their written statement, (Exhibit 
O), set up that their mother took nothing 
under the permanent lease which they alleg- 
ed was executed by the late Rajah benami for 
his own benefit, but they alleged a subsequent 
family settlement by which they and their 
gister were entitled on his death to succeed 
each to one-fourth sharo in the villages. 
While the suit was pending the minor 
Rajah through the Court of Wards applied 
to be made a party for the purpose of 
asserting hisclaim to the six villages but 
his application was rejected on 5th August 
1901. (Exhibit P). Subsequently on 10th 
March 1902, the suit was compromised on the 
terms, speaking broadly, that the lst plaintiff 
wag to give up her exclusive claim to the 
six villages and that the three defendants, the 
present plaintiffs were to accept the lease, 
(Exhibit B), executed by her in favour of the 
Qnd plaintiff, the present defendant’s father, 
and each be entitled to one-fourth of the 
rent payable thereunder. One of the terms 


‘ofthe compromise was thatthe four sisters 


were to send yedasts or notices to the Siva- 
ganga lessees to pay the rent due under 
the lease of the 5 villages to the 2nd 
plaintiff and this admittedly was done. The 
Sivaganga lessees, however, failed to pay 
any rent to the 2nd plaintiff apparently in 
consequence of a notice (Exhibit I) dated 
23rd June 1902, from the Court of Wards 
demanding the rent on behalf of the minor 
geminder and threatening a suit if it was not 
paid. No such suit was instituted, but the 
Sivaganga lessees refused to pay their rent 
of the 5 villages to the defendants’ father 
and the defendants after him without in- 


_demnity, and they in their turn refused to 


pay the plaintiffs their share of the rent 
due to them, and after an unsuccessful 
attempt to recover their rent in execution 
of the decree in Original Suit No. 18 (Exhibit 
HI), the present suits were instituted 
by these plaintiffs for the purpose of re- 
covering their respective shares of the 
rent. 

The defendants contended that the plaintiffs 
were not entitled to sue because the com- 
promise had not been registered and also 
because of their failure to give possession of 
the rent payable by the Sivaganga lessees in 
respect of the 5 villages and also that by a 
subsequent agreement no rent was payable 


[1909 


to the plaintiffs until the defendanta had 
recovered the rent payable by the Sivaganga 
lessees. The Subordinate Judge overruled 
all these contentions and gave the plaintiffs 
decrees. These contentions were again 
raised before us on appeal. Before coming 
to the objection for want of registration it 
will be convenient to deal with cértain con- 
tentions which were raised as to the scope 
and effect of the decree. In the first 
place it was said that the compromise did 
not relate to the suit within the meaning of 
section 375, Civil Procedure Code, in so 
far as it constituted the 2nd plaintiff in the 
suit a lessee under the lst plaintiff and the 
defendants inthe suit (the present plaintiffs 
and their sister) and entitled the defend- 
ants in the suit to recover rent from the 
2nd plaintiff, as no such reliefs were sought 
in the plaint and that, therefore, this part 
of the compromise could not be covered by 
the decree. It is quite true that no such 
reliefs were sought and that this test was 
laid down as applicable to compromises in 
Venkatuppa Nayantm v. Thimma Nayanine 
(1) and applied in Muthu Bijaya Raghunatha 
Udayana Tevar v. Thandavaraya Tambiran 
(2), but ins later case Joti Kuruvetapya v. 
Izari Sirusepra (8), it was held that “relates - 
to the suit” in section 375 means “relates 
to the matter of claim in the case and 
that there is nothing in the section to re- 
strict the relief granted in the compromise 
to what is prayed in the plaint or less,” 
We entirely agree with this view which is 
also in accordance with the decisions of the 
Calcutta High Court in Purna Ohandra Sarkar 
v. Nil Madhub Nandi (4) and Gurdeo Singh 
v. Ohandrisha Singh and Chandrtkah Singh v. 
Rashbehary Singh (5). In Original Suit 
No. 18, the lst and the 2nd plaintiffs were 
litigating as lessor and lessee for the owner- 
ship and enjoyment of the six villages, and 
the compromise provided how the six villages 
were to be owned and enjoyed by the parties 
to the suit. Such a compromise, in our 
opinion, clearly relates to the suit and 
ought properly be covered by the decree. 
It is next objected that this part of the 
(1) 18 M. 410 at p 414. 
(2) 22 M. 214, 
ao 30 M. 478 at p. 480, partly equal to 16 M. L.J. 
(4) BO. W. N. 485. 


. (6) 36 C. 198 at p. 222; 5 C. L. J. 611; 1 Ind, Cas, 
13, 
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compromise was not in fact embodied in the 
compromise decree Exhibit—D. The duty of 
the Subordinate Judge under section 375 was 
to pass a decree in accordance with the com- 
promise in so far as it related to the suit, 
and to refuse to pass a decree in respect of 
such portions as did not relate to it. What 
the Subordinate Judge actually did was to 
pass an order on the petition Exhibit—D, 
“Decree in terms ofthe razinamah in so far 
asit is consistent with the plaint,” and the 
decree Exhibit Dsets out that the Court 
“resolves to make a decree in accordance with 
its (the razinamah’s) terms and so far as is 
consistent with the plaint and hereby directs 
that the plaintiffs and defendants do abide 
the same.” The terms of the razinamah 


re :— 

(1) “thatin accordance with the razi- 
namah presented into Courts on 
the fth instant the Ist plaintiff 
and defendants shall each enjoy 
in equal shares th share with all 
rights and privileges and with 
powers of alienation by way of gift, 
mortgage, exchange and sale &o., 
hereditarily ; 

(2) that defendants shall accept the 
lease deed executed by the lst to 
2nd plaintiff on 9th October 1900 
in respect of the undermention- 
ed villages described in schedules 
A and B. of the plaint, as also the 
terms of the said deed and the lease 
granted atthe rate of Rs. 12,500 
per Fasli from Fasli? 1310 to 
Fasl; 1334 according to the said deed 
and that the said defendants shall 
refrain from interfering with the 
said villages up to Fasli 1334 during 
the enjoyment of thesaid lease by 
2nd plaintiff ; 
that lst defendant shall deliver to 
the 2nd plaintiff possession of the 
village of Tirnvettiyur in schedule— 
A, together with thecrops of the 
current Fasli 1311 and in default 
of delivery of possession as afore- 
said, 2nd plaintiff shall obtain 
possession of the said village with 
the crops of Fasli 1311, through the 
Court’s precept ; 

(4) that in the matter of the lease 
granted inrespectof the B—schedule 

village at the rate of Rs. 10,000 


(3 


ad 


per Fasli to the lessees by the late 
Rakku Nachiar <Avergal, which 
lease amount was required to be 
collected in every Fasli from 
the June instalment of Fasli 1311, 
the 2nd plaintiff shall collect the 
same from the lessees in every 
Fasli according to the terms of 
the lease and executed by the lst to 
2nd plaintiff ; 


(5) that the lessees shall pay the leaso 


amounts to the 2nd plaintiff in 
every Fasli from June of Fasli 
1311 until the period of the lease 
granted to the said lessees; that 
the said lessees shall after the 
expiry of their lease, deliver 
possession of the B—schedule villages 
to the 2nd plaintiff and that Ist 
plaintiff and defendants shall send 
yadasts to the lessees ; 


(6) that in regard to the said lease 


(7) 


(8) 


that defendants shall 


as obtained from Fasli 1310, at 
the rate of Rs. 12,500 per Fasli, 
although the Ist defendant has 
enjoyed the income of the village of 
Tiruvettiyur comprised in schedule 
—A for Fasiz 1810, yet it has 
been settled that there were no 
mesne profits and, therefore, both 
parties have agreed to the enjoy- 
ment of the Ist defendant as afore- 
said and have given up the same 
in favour of the Ist defendant 
and that the security furnished 
by D. Sundraraja Aiyangar for 
the defendants shall, therefore, be 
cancelled ; 

draw the 
amount in Court deposit, that is, 
the sum of Rs. 10,000, being the 
total of Rs. 5,000, the amount of 
2nd instalment of Fasli 1810 and 
of Rs. 5,000, the amount of Ist 
instalment of Fasli 1811 for the 
B-schedule villages which had been 
collected from the lessees through 
the Receiver ; 

that the 2nd plaintiff shall accord- 
ing to the due date pay to Ist 
plaintiff and the defendants their 
respective shares equally in respect 
of Rs. 7,500 left after deducting 
the amount of Rs. 5,000 collected 


‘from the lessees for the lst instal. 
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ment as per para. 7 aforesaid out 
of Rs. 12,500 forming the lease 
amount of Fasli 13i1 in respect 
of the villages described in schedules 
Aand B of the plaint and ‘shall 
also pay during every Fasli at 
the rate of Rs. 12,500 per Fasli 
from Fasli 1312 to Fasli 1334 in 
accordance with the terms of the 
lease deed ; 


(9) Scored out by the parties ; 
(10) that the 2nd plaintiff shall cause 


the lease amounts appertaining to 
lst plaintiff's {th share and due 
by 2nd plaintiff to Ist plaintiff as 
shown in para. 8 hereof, to be 
eredited towards the full amounts 
of principal and interest due by 
lst plaintiff under the hypotheca- 
tion debt bond of Rs. 30,000, 
dated 9th October 1900 executed 
by Ist plaintiff to 2nd plaintiff 
and under the hypothecation debt 
bond of Rs. 21,000 executed in 1901 
to M. R. M. A. Subramanian Chet- 
tiar. ; 


(11) thet if in consideration of the 


balance of debt to be discharged 
after giving credit as per para. 10 
hereof to the hypothecation debt 
bond of Rs. 30,000 executed by 
lst to 2nd plaintiff as aforesaid 
„and to the hypothecation debt 
bond of Rs. 21,000 executed to 
M. R.M. A. Subramanian Chettiar 
as well as towards the sums of in- 
terest accruing thereon, the lst 
plaintiff's +th share is to be sold 
thus, that is to say, the two villages 
of Koothaloor and Pilar ata price 
of not less than Rs. 5,000, those 
amounts of sale, which the Ist 
plaintiff credits towards the debt 
of Rs. 30,000 due to 2nd plaintiff 
and towards the debt of Rs. 21,000 
due to M. R.M. A. Subramanian 
Chettiar, shall be received and1e- 
Jense deeds given by the respec- 
tive individuals; that 2nd plaintiff 
shall bind himself to pay to such 
vendees so much of the lease amount 
asis found due, by dividing the 
amounts of lease appertaining to Ist 
plaintiff's {th share in the aforesaid 
rates of sale amounts now proposed ; 


(12) that even if it happen that de- 
fendants’ share also should be sold 
as per para. 11 above, the 2nd 
plaintiff shall bind himself to pay 
to the vendees the amount of the 
defendant’s share ; 

(13) that ifthe Ist plaintiff should in 
any manner fail to pay within 
3 years’ time from this date the 
amounts of principal and interest 
of the hypothecation debt bond 
of Rs. 30,000, executed by the 1st 
plaintiff to 2nd plaintiff and of 
the hypothecation debt bond exe- 
cuted for Rs. 21,000 to M. R. M. A. 
Subramanian Chettiar, the said 2nd. 
plaintiff and the said M. R. M. A. 
Subramanian Chettiar shall after 
the expiry of the said period of 
3 years, take action against Ist 
plaintiff’s fth share through Court 
without any objection and recover 
the same ; 

(14) that with reference to the hypothe- 
cation of the village of Panangadi 
under the said hypothecation debt 
bond of Rs. 21,000 executed to 
M. R. M.A. Subramanian Chettiar 
jointly by Ist plaintiff and by her 
husband Vedayanasani Tever Aver- 
gal, the 2nd plaintiff shall see to 
the redemption and lease of the 
said hypothecation ; and 

(15) that each party shall bear his or her 
own costs.” 

Now itis not clear what the Subordinate 
Judge meant by ‘consistent with the plaint.’ 
Strictly speaking it may be contended that 
the whole compromise is consistent with the 
plaint as it rejects the exclusive-title of the 
first plaintiff to the six villages on the basis of 
which the Ist and the 2nd plaintiffs sued. Ob- 
vionsly, however, the Subordinate Judge did 
not take this view or he would not have passed 
the decree ab all. Although he has express- 
ed himself badly we do not think the Sub- 
ordinate Judge intended todo more than to 
comply with the provisions of section 375 
by passing a decree in accordance with the 
compromise insofar as it related to the 
suit, and that this must be taken to be tho 
effect of his decree. On any other view 
it would be necessary to consider how 
far the present defendants and their father, 
who got, possession of one of the suit villages 
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-on the strength of this compromise, are v Ganga Saran Sahu (7), in the Privy 


mow at liberty to raise an objection of this 
kind. It is then said to be res judicata 
that this portion of the compromise is not 
‘included in the decree by reason of the order 
of the succeeding Subordinate Judgein the 
execution petition H. Now it is clear 
that this Subordinate Judge treated the 
decree (Exhibit D) as decreeing the compro- 
mise in so far asit related to the suit and 
in this, we think, he was right. He also 
held that the decree (Exhibit D) did not 
award the remedy sought in the execution 
petition. Here again, we think, he was 
right for the decree (Exhibit D) can only be 
read as declaratory of the plaintiff's right to 
rent and not as directing payment of it by 
the decree as often as it fell due. The 
Subordinate Judge, however, went farther 
and held that this part of the compromise 
did not relate to the suit and, therefore, no 
decree could be considered to have been 
passed with regard toit. We think he was 
wrong in holding that this part of the 
compromise did not relate to the suit for 
the reasons already given in. an earlier 
part of the-judgment, and this was a mis- 
take of law which according to the decisions 
of this Court, collected in Mangaluthammal 
vy. Narayanaswgmi Atyer (6), does not give 
rise to res judicata in a subsequent, proceed- 
ing in which the operation of his order is not 
called in question. 

The contention that this part of the com- 
promise was not embodied in the decree 
appears to be material only in so far as it 
bears on the objections for want of re- 
gistration. Itis said thatthe effect of this 
part of the compromise is to create ‘a new 
lease from the plaintiffs and their sister 
in favour of the defendant’s father, and that 
such lease is bad for want of registration 
under section 17 of the Indian Registration 
Act. What thecompromise does is to provide 
that the registered lease (Exhibit B) shall be 
accepted by the present plaintiffs and that they 
shall be entitled each to ¢th of the rent under 
it. 

Now we are not clear that we are bound 
to construe tho compromise as creating a 
new lease soas to give an opportunity for 
the objection, but even if we are, we 
think the objection fuils, In Binders? Naik 


(6) 80 M. 461 at p. 462; 17 M L. J 260. 


visions of the Registration Act “ 


‘Council, Lord Watson delivering their Lord- 


ships’ judgment laid it down that the pro- 
do not apply 
to proper judicial proceedings whether con- 
sisting of pleadings filed by the parties or 
orders made by the Court.” Applying this 
test it would appear to be immaterial 
whether this part of the compromise was 
embodied in the decree or not, as the com- 
promise petition (Exhibit D) was a pleading 
properly filed by the parties, and that it 
may be sued on without registration. In 
a later case [Pran] Anni v. Lakshmi Anni 
(8)], in which the same learned Lord again 
delivered their Lordships’ judgment, tho 
parties entered into a razinamah about the suit 
lands which was submitted to the Court and 
a decree passed in terms thereof. They 
at the same, time entered into an agreement 
of union about certain lands excluded from the 
suit which was-not submitted to the Court. 
Appended to the raztnamah, however. 
was a note mentioning the agreement of 
union and a release which had been taken 
with regard toit. Their Lordships held 
that the terms of the agreement of union 
were related in the razinamah by way of re- 
mark’ and that the Subordinate Judge was 
not asked to consider and give effect to 
them and that they were not, like the ran- 
namah in so far as it was submitted 
to and acted upon judicially by the Judge, 
a step of judicial procedure not requiring 
registration. -If, their Lordships went on to 
observe, the parties had settled the suit upon 
the terms that they were to take half shares 
not only of the suit lands but also of the 
lands excluded from the suit, “had informed 
the learned Judge that those were the terms 
of the compromise and had invited him by 
reasons of such compromise to dispose of 
the conclusions of the suit, their Lordships 
see no reasonto doubt that the order of the 
learned Judge, if it had referred to or nar- 
rated these terms of the compromise, would 
have been judicial evidence, available to the 
appellant, that the respoudents had agreed 
to transfer to her the moiety of land 
now in dispute.” In owr opinion this pass- 
age clearly means that the compromise 
could have been enforced, although not 
registered, even about the lands not included 


in the suit. The learned Judges who decided 
(7) 20 A. 171; 251.4 9; 20 W.N 129, 
(8) 22 M. 508 at p. 614; 26 T. A. 101. 
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Raghubans Mani Singh v. Mahabir Singh (9), 
understood their Lordships’ judgment in the 
same way. In Birbhadra Nath v. Kalpatrau 
Panda (10) and Kali Prasanna Khasuavish v. 
Mathura Nath Singh (11), it was held that 
these decisions of their Lordships did not 
justify the view that petitions of compromise 
did not require registration in so far as they 
dealt with matters which were not the sub- 
ject of the snit but in the last mentioned 
ease it is expressly laid down that “a peti- 
tion of compromise in so far as it relates 
to properties in suit does not require re- 
gistration under section 17.” The petition of 
compromise, (Ex. D 1), undoubtedly relates to 
the properties in the suit and so in either 
view itdoes not require registration. Mr. 
Sundra Iyer, however, argues that in Binderst 
Naik v. GangaSaran Sahu(7)andMuthur Vijaya 
Ragunatha Udayana Tevur v. Thandavaraya 
Tambiran (2), their Lordships were not 
dealing with leases which are governed by 
clause (d) of sub-section 1 of section 17 but 
with instruments covered by clauses (b) and 
(e) as to which sub-section 2 creates various 
exemptions, amongst others “V1, any 
decree or order of a Court or any award.” 


We are not prepared to put any such 
restricted construction on the observations 
of their Lordships which mention pleadings 
as well as orders and decrees and appear to 
us to proceed rather upon the view that in 
the absence of clear and unambiguous words 
the legislature cannot be supposed to have 
intended to make the proceedings of the 
Courts dependent for their efficacy and validity 
on registration by one of the parties. Taking 
decrees and orders generally to be outside the 
scope of sub-section 1 of section 3 of the Regis- 
tration Act, we cannot infer that decrees and 
orders relating to leases are brought within 
it, simply because certain other decrees and 
orders ttz:—those relating to clauses (b) and 
(c) of sub-section 1 are expressly excepted by 
sub-section 2. Sub-section 2 isin the nature of 
a proviso and in West Derby Union v. Metropo- 
litan Life AssuranceCompany (12), Lords Watson 
and Herschell observe that provisoes are often 
inserted unnecessarily excepting cases which 
would not otherwise fall within the enact- 


(9) 28 A. 78; A.W.N. (1905) 195;2 A.L J. 564. 
Ki 1 0. L. J. 388. 

O. 191 at p. 222. 
) (1897) A. 0. 6 & 7, 


ment for the purpose of removing apprehen- 
sions, and that cases which are otherwise 
clearly outside the scope of an enactment 
cannot be brought within it by any inference 
founded on the terms of the proviso. Hav- 
ing regard to their Lordships’ decisions, we 
are of opinion that decrees and orders are 
clearly outside the scope of section 17 whether 
they relate to leases or not. 

We think that the objection for want of 
registration under section 107 of the Transfer 
of Property Act fails similarly as that 
section does not apply to decrees and orders. 

The next contention is that the defendants 
are not bound to pay because the plaintiffs 
and their sister have never put them in 
possession of the rents payable by the 
Sivaganga lessees in respect of the 5 villages 
which they are entitled to. 


Under the compromise the defendants as 
lessees are entitled to possession and profits 
on the one hand and bound to pay rent on the 
other, and under section 108 (b), Transfer of 
Property Act, a lessor is bound, in the 
absence of a contract to the contrary, at the 
lessee’s request to put him in possession 
of what is leased which in this case includes 
the rent payable by the Sivaganga lessees. 


What then is the sort of possession of 
these rents which the plaintiffs are bound 
to give the defendants P At Common Law 
for legal possession or seisin of rent, not 
only attornment by the tenant but also re- 
ceipt of rent was necessary. (Pollock and 
Wright on Possession, pages 36, 52.) We 
have not been referred to nor have we 
succeeded in finding ont any English case 
where the point is expressly decided. In 
Fleelisv. Blatr(13), it was held that a convey- 
ance operating under the Statute of Uses 
would ofitself without more give “actual 
possession ° of rent Pettis the meaning of 
section 26 of 2 Will. 4,0. 45 but that a con- 
veyance at commonlaw would not of itself 
give such possession. What is required in 
this country in addition to the conveyance 
has been considered by this Court with 
reference to leases or izaras of villages or 
other parts of permanently settled estates 
which are of common occurrence and it was 
held in the Zemindar of Vizianagaram v. 
Behara Suryanarayana Patrulu (14), that ac- 


(13) 18 O. B. N. 8. 90. 
(14) 25 M, 687 at p. 692, 


Vol. 111] 


BENI MADHO V. INDAR BAHAI 


cording to the common law of the land 
which especially prevails in semindart and 
similar estates, the delivery of possession 
when the owner transfers the estate ora 
portion thereof by sale, gift, lease or other- 
wise, is‘by the issue of orders or notices to 
the karnams or other village officers and 
also, though not usually, by a general pro- 
clamation addressed to the ryots or others in 
occupation giving notice of the transfer and 
requiring them to attorn and pay rents to 
the transferee, which, as will be seen, is very 
like what the defendants’ father stipulated 
for in this case. The effect of this is that 
in this country attornment by the tenants, 
liable to pay the rent, and receipt of rent 
from them are not necessary to give the 
transferee possession of the rent. This 
must, however, we think, be limited to 
cases where the transferor himself has 
possession to give, for a transfer by a claim- 
ant outof possession, even if followed by 
the usual notice, could not be said to amount 
to a delivery of possession. Here it is to be 
gathered from Exhibils A, B and C to which 
the defendants’ father was a party that the 
Sivaganga lessees took a lease of the 5 villages 
from the present plaintiffs’ mother and paid 
her rent in advance to the extent of Rs. 60,000. 
If so the mother was in possession of the 
rent and her possession would enure to the 
benefit of her heirs, the plaintiffs and their 
sister, Apart from the special contract, there- 
fore, it would appear that all thatthe plaintiffs 
and their sister could be called upon to do 
to give possession of the rent in question 
to the defendants’ father was to send 
notices to the Sivaganga lessees to pay 
it to him and this they have admittedly 
done. ` 


The Subordinate Judge has gone further 
and found that, by the terms of the compro- 
mise (Ex. D-1) read with Ex. B, all that the 
plaintiffs’ sister under Ex. B and all that she 
and the plaintiffsunderEx. D-1 were required to 
do was to send notices to the Sivaganga lessees 
and in this we fully agree with him. Exhibits 
À and B, show that the plaintiffs’ sister, a 
young goska lady, was not in a position to 
bring suit herself financially or otherwise 


and that the defendants’ father was to have- 


sole conduct of the suit to be instituted 
against her sisters. During the suit he was 
to have the rent due from the Sivaganga 
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lessees paid into Court, afterwards he was 
to get it collected and at the expiration of 
his lease, he was to recover the villages 
from them amicably or through Court. The 
defendants’ father must have known all 
about these six villages before he advanced 
Rs. 30,000 to the plaintiffs’ sister in Decem- 
ber 1900 and he certainly had full notice 
of what could be urged in favour of the 
zemindar- in the written statement of the 
present plaintiff in Original Suit No. 18 of 
1901 (BExhibit-N). and in connection with the 
unsuccessful attempt to make the minor 
semindar a party to that suit in August 1901 
(Exhibit C.) Yet in terms of the compromise 
Ex. D-1 he stipulates that the plaintiffs (here) 
shall refrain from interfering with the said 
villages during his lease, that he is to collect 
the rent .from the Sivaganga lessees accord- 
ing to the terms of the lease (Exbibit B) and 
that the plaintiffs and their sister are to 
send yadasts or notices to pay to the lessees. 
This, it appears to us, was all they were 
required to do to give possession and they 
have done it.‘ With regard to the further 
contention that the plaintiffs agreed to 
forego their rent until the defendant suc- 
ceeded in recovering it from the lessees we 
agree with the lower Court that no such 
agreement is proved and dismiss the ap- 
peals with costs. The memorandum of 
objection is dismissed but without costs. 
Appeals dismissed, 





(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Srcoxp Crvm Apprat No, 1104 or 1908. 
July 27, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 

BENI MADHO AND ANOTHER— DEFENDANTS 

— APPELLANTS 
versus 
Munshi INDAR SAHAI AND OTHERS — 
PLAINTIPES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, Kapa. 1, 
2—Res jndioata—Date of institution or date of drei- 
sion—Cumpetency of Court—Competency of first Cowt 
andn that of appeal determines rea judicata. 

-The date of decision and not that of commence. 
ment of the htigation has to be considered in deter- 
mining the question of res judicata. Balkishin v. 
Kistwn Lal, 11 A. 148 (F. B.), followed 

The fact thatan appeal Jay to the Civil Court 
from the decision of n Revenue Court in one of tho 
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suitsand tothe Commissioner in the other cannot 
affect the question of res judicata. It is the 
competency of the Court of first instance to 
entertain the two suits which regulates the ap- 
plication of the rule of res judicata. The application 
of the rule is irrespective of any provision as to 
the right of appeal from the decision of the Court of 
first instance. 

Second appeal from the decision of the Dis- 
trict Judge of Shahjahanpur, dated the 29th 
of July 1908. 

Mr. B. H. O'Conor (with him Mr. Hartbans 
Sahai), for the Appellants. 

Mr. Govind Prosad, for the Respondents. 

Judgment,.—tThe questioninthisappeal 
is whether the suit of the plaintiff-respondent 
is barred by the rule of res judicata. The facts 
are these:—On the 15th of November, 1899, a 
lease was granted by Indar Sahai, plaintiff, 
who is the samindar of the village, to 
Ajudhia Prasad and Muthra Prasad, the pre- 
decessors-in-title of the appellants. The 
lessees alleging that they had been disposses- 
sed brought a suit for recovery of posses- 
sion and compensation and obtained a decree 
on the 25th of March 1908. They obtain- 
ed formal possession on the 4th of Septem- 
ber 1908 but were again dispossessed and 
thereupon they brought another suit on the 
4th of March 1904 for recovery of possession 
and compensation. This suit was decreed by 
the Court of first instance on the 30th of 
September 1904 and the decree was affirmed 
in appeal. 

Possession was delivered on the 19th of 
November 1905. Qn the 4th of December 
1905, the lessor brought the suit which has 
given rise to this appeal against the lessees 
for arrears of rent for the period from the 
5th of March 1904 to the 19th of November 
1905. On the 3rd of January 1906, the 
lessees brought another suit for compensation 
for the same period that is, for the periodsub- 
sequent to the date of the institution of the 
suit brought by them onthe 4th of March 
1904, to the date of delivery of possession, 
namely the 19th of November 1905. This 
suit was decreed by the Court of first in- 
stance on the 5th of June 1906. Indar 
Sahai appealed against this decree to the 
Commissioner but his appeal was finally 
dismissed. The Court of first instance dis- 
missed the suit for arrears of rent brought 
by the lessor, holding that during the period 
for which rent was claimed the lessees were 
out of possession. This finding was in ac- 


cordance with the result of the litigation 
which ended in the decree of the 30th of 
September 1904. From the decree passed 
in the suit brought by the lessor an appeal 
was preferred to the District Judge. The 
appeal prevailed and the suit of the plaintiff 
lessor was decreed. Upon second appeal to 
this Court the decision of the lower appellate 
Court was set aside and the case was re- 
manded to that Conrt. After remand the 
learned Judge adhered to his original deci- 
sion and decreed the claim of the lessor. 
From this decree the present appeal has been 
preferred. 

It is contended that as before the decision 
of the appeal to the lower appellate Court in 
this case the decree inthe suit brought by the 
lessees had become final, the matter in issue 
in this case has become res judicata in conse- 
quence of that decree. This contention is 
in our judgment well founded. The learned 
Judge overruled the pica of res judicata 
on the ground that the prercnt suit had 
been instituted before the institution of the 
suit of the lessees in which they obtained a 
decree from the Court of first instance on 
the 5th of June 1906 and that, there- 
fore, the finding in that suit cannot be 
deemed to be a finding in a former suit 
and the rule of res judicata does not apply. 

With this view we are unable to agree. . 
It was held by a Full Bench of this Court, 
in Balkishan v. Kishan Lal (1), that the 
rule of res judicata, so far as it relates to 
the re-trial of an issue, “refers not to the 
date of the commencement of the litigation 
but to the date when the Judge is called 
upon to decide the issue.” The legislature 
has given effect to this ruling by adding 
to section 11 of Act No. V of 1908, expla- 
nation (1) which is as follows:—‘ The ex- 
pression ‘former suit’? shall denote & suit 
which has been decided prior to the suit 
in question whether or not it was institut- 
ed prior thereto.” The date of the institu- 
tion of a suit is, therefore, immaterial for 
the operation of the rule of res judicata 
Mr. Govind Prasad, who appears on behalf 
of the respondent, however, contends that 
the decision of the Rent Court in the snit 
of the lessees cannot be res judicata in the 
present suit because in the present snit an 
appeal lay to the District Judge whereas 
an appeal in the other suit lay to the Com- 

(1) 11 A, 148. 
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missioner. He has cited no authority 
in support of his contention. In our judg- 
ment the fact that an appeal lay to the 
Civil Court from the decision of the Re- 
venue Court in one of the suits and to 
the Commissioner in the other cannot affect 
the question of res judicata. Itis the com- 
petency of the Court of first instance to 
entertain the two suits which regulates the 
application of the rule of res judicata. The 
Court of firat instance which was the Re- 
venue Court was competent to entertain 
both the suits which were tried by it and 
to adjudicate on the issues which arose in 
those suits. It held in one suit on the 
issue whether the lessees, present appellants, 
were or were not in possession during the 
‘period for which compensation was claimed 
that they were not in possession. That de- 
cision having become final the same issue 
could not be re-opened in the other suit 
which the same Court was also competent 
to try. That the application of the rule of 
res judicata is irrespective of any provisions 
as to the right of appeal from the decision 
of the Court which decided the issue is 
manifest from the second explanation to 
section 11 of the new Code of Civil Pro- 
cedare, which settles conflicting authorities 
on the point. Weare, therefore, of opinion 
that as the issne which arises in this suit 
as to the possession of the appellants during 
the period for which arrears of rent are 
claimed was determined by a Court of com- 
petent jurisdiction and was decided against 
the plaintiff, the matter has become res judt- 
cata and the same question could not ‘be 
raised and re-considered in the present suit. 
The learned Judge was, therefore, wrong 
in overruling the plea of res judicata. We 
allow the appeal and setting aside the decree 
of the lower appellate Court restore that of 
the Court of first instance with costs in all 
Courts including in this Court fees on the 
higher scale. i 
Appeal allowed. 
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(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Ssconp Cryin Arrear No. 703 or 1908, 
August 2, 1909. 

Present :— Mr. Justice Richards and 
Mr Justice Alston. 
MEHARBAN SINGH AND OTHERS— 
PLAINTIFFS —APPELLANTS 
versus 
UMRAI SINGH. AND OTAERS— 

DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (IT of 1901, Local), 8. 201—“Shkall 
presumo” —Recorded co-sharera—Revenue Court bound 
to presums proprietary title 

The Revenue Court before which a suit comes 
under the provisions of Chapter XI of the Tenancy 
Act, where the plaintiff is recorded as having the 
proprietary right, is bound to presume that the 

laintiff has such proprietary title and that the 
yenue Oourt is not entitled in that sut to go 
into any evidence to contradict the record. Bechan 
Singh v. Karan Singh, 30 A. 447; A.W. N. (1908), 188; 
5 A. L. J. 495, followed. 

Second Appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
7th of May 1908. 

Mr. Muhammad Ishaq, for the Appellants. 
Mr. J. N, Mukerjee, for the Respondents. 
Judgment. 

Richards, J.—This appeal arises out of a 
suit under section 164 of the Tenancy Act. 
The plaintiffs are admittedly recorded as 


having the proprietary right entitling them 


to institute the suit. The Court below, how- 
ever, was of opinion that they were not in 
possession of the property of which they were 
racorded as the proprietors and dismissed the 
suit. Section 201 of the Tenancy Act pro- 
vides (1) for the case of a plaintiff who 
is not recorded and (2) for the case of a plain- 
tiff who is recorded. In the case of a plain- 
tiff who is recorded the section provides that 


“the Court “shall presume” that he has pro- 


prietary title according to the record. The 
effect of this provision has been before this 
Court for consideration on several occasions. 


The views which I hold will be found 


fully set forth in the ruling, Bechan Singh 
v. Karan Singh (1). I am quite satisfied that 
the Revenue Court before whom a suit 
comes under the provisions of Chapter 
XI of the Tenancy Act, where the plaintiff 
js recorded as having the proprietary right 
js bound to presume that the plaintiff has 
such proprietary title and that the Revenne 
Court is not entitled in that suit to go 


into any evidence to contradict the record. 
(1) 80 A. 447; A. W. N. (1908), 186;5 A. L. J. 405, 
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Under the proviso to the section the de- 
fendant has a right to goto the Civil Court 
for a declaration of his title. He has, of 
course, also a right to apply to the Revenue 
Court in a proper way to have the record 
corrected. I wish to poirt out that in the 
present xppeal I am not deciding that the 
plaintiff has any proprietary title. I only 
decide--that the Revenue Court was bound 
to give the plaintiffs a decree when it 


‘found that they were duly recorded as having 


a proprietary right which would entitle them 
to maintain the suit. It may be open to u 


‘Revenue Court in a proper case to ad- 
journ the hearing of the suit or application 


1 


in order to give a party an opportunity of 
making an application to have the record 
corrected. I would allow the appeal and 
setting aside the decree of the lower ap- 
pellate Court restore the decree of the first 


- Court. 


‘Alston, J.T agree with the order which 
my learned colleague proposes to pass in 
this case. I do so because in my opinion 
the correct interpretation to be put upon 
section 201 is the interpretation which was 
put on that section in the case of Bechun 


‘Singh v. Karan Singh (1). The whole phrase- 


ology of section 201 points to the decision in 
that case being correct. 1 can, moreover, see no- 


‘thing strange in the view that the legis- 
‘lature intended that an entry in a Revenue 


“Court. 


record should be binding on a Revenue 
If, in a case where the plaintiff is 


‘recorded as having a proprietary right, the 


‘and questioned the plaintiffs’ 


Revenue Court went behind the record 
title, its deci- 


“sion would not be binding upon the defen- 
‘dant who would still have the right to go 
“to the Civil Court under the latter para- 


“graph of clause (3). 


The result might be 


‘contradictory decisions by different Courts 


‘both entitled to try the question—a state 

of things which I believe the legislature in- 

tended to avoid in enacting section 201. 
"ORDER of THE CounT.—We allow the appeal, 


Bot aside the decree of the lower appellate 


Court and restore the decree of the Court of 
first instance with costs in all Courts. 
Appeal allowed, 
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LOWER BURMA CHIHF COURT. 
CRIMINAL Appeat No. 101 or 1909. 
March 28, 1909. 

Present :—Sir Charles Fox, Chief Judge and 
Mr. Justice Moore. 

PO SIN alias PO SIN GY1—Accusen— 
APPELLANT 

VETEUS 


EMPEROR—-RESPONDENT. 

Penal Cade (Act XLF of 1860), 38. 299, 800, 304— 
Burder—Cxlpable himicide —Intentum to cause injury 
svficient sa ordinary course of nature to cause death 
—Antention to cause angury likely to cause death, 

Tho distinction between the intention to causo 
injury sufficiont in the ordinary courso of nature 
to cause death, and the intention to cause injury 
hkely to cause death, depends upon the degree of 
probability of death resulting from the act com- 
mitted. Apart from cases falling within the second 
clause of section 300. of the Penal Code, if from 
the intentional act of injury committed, the prob- 
ability of death is high, the finding should be that 
the accused intended to cause death or injury sufti- 
cient in the ordinary course of nature to cause 
death, and the conviction should be of murder un- 
less one of the exceptions applies; if there was 
probability, in a less degree, of death ensuing from 
the act committed, the finding should be that the 
accused intended to cause injury likely to cause 
death and the conviction should be of culpable homi- 
cide not amounting to murder. 

Shwe Ein yv. King- Emperor, B L B. R. 122, 3 Cr. L.J. 


355 referred to 
Mr. Agabeg, for the Appellant. 
Judgment. 

Fox, C. J.—On the 26th September 1908 
the accused—a youth of 19 years of age—in 
anger owing to believing that the deceased 
had stolen his jacket which had money in 
it, attacked him with a knife of some sort, 
ind inflicted two stabs on him. One of the 
wounds caused was slight;the other was 
between the right shoulder blade and the 
spine, and was of triangular shape: it was 
1} inches long by 4 inch broad on one side, 
and 1 inch long by 4 inch broad on the other, 
but the depth of it was not ascertainable 
during life owing to it being dangerous to 
probe it. There was a large swelling below 
the severe wound indicative of there being 
a collection of blood there. Under treatment 
this swelling subsided, and by the 4th 
October had disappeared. ‘To all appearances 
the wounded man was making recovery, but 
on the 6th October he developed symptoms 
of injury to the pleura and lung. He died 
on the 13th October, the immediate cause of 
death being septic pneumonia set up by a 
septic discharge from the wound. Both the 


a? 


‘clasp-knife. 
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pleura and the lung had been affected by the 
poisonous matter which set up inflammation. 
The knife used by the accused had apparently 
not penetrated to either the pleura or the 
lung, but the position of the wound was 
such that any septic matter in the tissues 
tended to drain, towards those parts, and 
eventually some septic matter reached them. 
The septic matter in the tissues may have 
been introduced by the knife which the ac- 
cused used, being dirty at the time. 

The learned counsel for the appellant has 
argued that under the above circumstances the 
accused cannot be held to have caused the; 
death of the deceased, bul this argument can- 
not be acceded to. 

As Mr. Mayne says in paragraph 429 of 
his work on the Criminal Law of India, 
any one who puts the life of another in 
danger is responsible for the result. If a 
man receives a wound, which is not in itself 
mortal, but it turns to a gangrene ora fever, 
and that gangrene orfever be the immediate 
cause of death, this is murder or man- 
slaughter in him that gave the stroke or 
wound, because the wound was the causa 
oausans of the death. 

The question remains whether the accus- 
ed’s act constituted murder. The learned 
Judge held that he must be presumed to 
have intended to cause the deceased injury 
which he knew to be likely to cause death. 
On this finding the learned Judge should 
have convicted. the accused of culpable 
homicide not amounting to murder. To 
justify a conviction of murder when inten- 
tional injury is caused, the Judge must hold 
that the accused intended to cause death, or 
injury sufficient in the ordinary course of 
nature to canse death, unless the case bo 
one of the description covered by the second 
clause of section 300—see Shwe Ein v. King- 
Emperor (1). 

In the present case there is no evidence 
as to the size of the knife used. The Medical 
Officer gaid that the serious wound might 
have been caused by a sharp knife witha 
not very broad blade, like apen-knife ora 
There is also no evidence as to 
the depth of the wound. Under the circum- 
stances I think the ateused must be given the 
benefit of the more favourable view as to the 
intention to be imputed to him when he caused 
the injury to the deceased. : 

(1) 3 L. B. R. 122; 8 Or, L. J. 355. 
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The distinction between the intention to 
cause injury sufficient in the ordinary course 
of nature to cause death, and the intention to 
cause injury likely tocause death, depends upon 
the degree of probability of death resulting 
from the act committed. Apart from cascs 
falling within the second clause of section 300, 
if from the intentional act ofinjury committed, 
the probability of death resulting is high, 
the finding should be that the accused intend- 
ed to cause death or injury sufficient in the 
ordinary course of nature to cause death, and 
the conviction should be of murder unless one 
of the exceptions applies; if there was pro- 
bability in a less degree of death ensuing 
from the act committed, the finding should 
be that the accused intended to cause injury 
likely to cause death, and the conviction 
should be of culpable homicide not amounting 
to murder. 

In the present case i would alter the convic- 
tion to one of the last mentioned offence and 
for such offence I would sentence the accused 
under the first part of section 304 of the 
Indian Penal Code to transportation for ten 
years. : 


Moore, J,—I concur. ` 
Conmetion altered. 





(s. c. 5 L. B. R. 82.) 


LOWER BURMA. CHIEF COURT. 
Seconp Crvin Apeean No. 116 or 1908. 
March 25, 1909. 

Present :—Mr, Justice Irwin. 

PO MYA AND ANOTHER—DEFLNDANTS—- 
APPELLANTS 
versus 
MA LE-—PLAINTIFP— RESPONDENT, 

Pleadings—Appeal, secont—Plea of limitation by 
adverse possession raised fer the first time in second ap- 
pul cannot be allowrd. 

Plaintiff sued to eject defendants fiom a house 
Defendants pleaded that they had acquired the house 
by gift from plaintiff’s husband, since deceased. 
Both Courts found that there was no gift and that 
defendants occupied the house by bare license. 
In second appeal, the defendants urged that they 
had been in adverse possession for more than 12 years 
and the suit was consequently time-barred. This 
plea was never raised in the lower Courts. 

Held, that the question of limitation by adverse 
possession could not be raised for the first time in 
second appeal. Ma Yin v. Ma Pu, 4 L. B. R. 238, dis- 
tinguished. 

Mr. Ba Hla Aung, for the Appellants, 

Mr. Higinbotham, for the Respondent. 
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. Sudgment.—Plaintiff-respondent sued 
to eject appellants from a house. 

They pleaded that they had acquired the 
house by gift from plaintiff's husband, since 
deceased. Both Courts have found that 
there was no gift and that defendants occu- 
pied the house under a bare license. 

The ground of the second appeal is that 
the lower Courts ought to have come to a 
finding on the question cf limitation by 12 
years’ adverse possession, and the case of Ma 
Yiu v. Ma Pu (1), is relied on. In that case 
limitation was expressly pleaded, and was 
urged again in the first appeal. In the 
present case limitation was not pleaded, 
nor mentioned at all at the first appeal. 
In the written statement the defendants 
said they have been in possession 
for about 20 years and there had never 
been any objection or disturbance before. 
In the first appeal they said: “ The pre- 
sumption of ownership arising from long 
possession is unrebutted by any evidence 
produced by the respondent.” Neither of 
these statements contains any distinct alle- 
gation that the defendants’ possession was 
adverse to the plaintiff, and limitation was 
never mentioned until the case came into 
this Court. 

Limitation in this case would depend 
on the question of fact whether the pos- 
session was adverse for over 12 years. The 
finding that the defendants occupied the 
house under a bare license would be almost 
sufficient in itself to dispose of the plea 
of limitation if there were such a plea. 
When the defendants neglected to say 
anything about adverse possession in either 
of the lower Courts, they cannot be allowed 
to raise the point here 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 4 L.B.B. 238. 





(s.c.5L.BR 83) 

LOWER BURMA CHIEF COURT. 
Criurat Raviston No. 44 B or 1909, 
April 6, 1909. 

Present :—Mr. Justice Moore. 
ADAMS—- PETITIONER 
versus 


EMPEROR. | 
Arms Act (XI of 1878), 4. 22—‘ Deliory into pos 
session,’ explained—Learing rijle ized up as atrap and 
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@ servant to watch it does not constitute des. 
livery into posession. 

The petitioner, when out shooting with his servant, 
came across a deer recently Killed by'the tiger and 
fixed up his rifle over the kill so as to form a 
trap for the tiger. He then went home leaving 
his servant to watch the trap from a neighbouring 
tree. The petitioner was convicted under section 
22 of the Arms. Act for delivering his rifle into the 
possession of his servant, who was not legally 
authorized to posses a rifle: 

Held, that the conviction was illegal. ` 

The delivery into possession contemplated by sec- 
tion 22 of tho Arms Act is such a delivery as gives 
the person into whose possession the arm 
is delivered control over the arm and authority to, 
use it. There was no such delivery in the present 
Case. 

Queen-Empress v. Nga Myat Aung, 1 U. B.R. 
(1897-01), 1; Queen-Empress v. Bhure, 15 A. 27; Em- 
peran y Harpal Rai, 24 A. 454. 

Mr. P. D. Patel, for the Petitioner. 

Mr. Rutledge, Government Advocate, for 
the Crown. 

Judgment. —Petitioner G, Admashas 
been convicted under section 22, Arms Act, 
for delivering arms, namely, a .303 rifle, 
into the possession of Nga Kaw, with- 
out previously ascertaining thatNga Kaw 
was legally authorised to possess the same. 
The conviction was confirmed on appeal by 
the Sessions Judge of Hanthawaddy, who, 
however, reduced the original sentence of 
Rs. 51 fine toa fine of Rs. 10. There is no 


dispute about the facts of the case. Peti- ’ 


tioner was out shooting with his servant 
Nea Kaw. They came across a deer 
recently killed by a tiger. Petitionor fixed 
op his rifle over the kill so as to form a 
trap fora tiger, and went home leaving 
Naga Kaw to watch the trap from a 
neighbouring tree. A police officer came 
that day to petitioner’s house and asked to 
see petitioner's gun. Petitioner volunteered 
the information that he held left one rifle 
in the jungle as described. The police officer 
sent another servant of petitioner’s to fetch 
this gun, and this man and Nga Kaw appear 
to have returned together with the rifle. 

The question for decision is whether 
upon these facts petitioner was rightly con- 
victed under section 22 of the Arms Act; 
in other words, whether he delivered this rifle 
into the possessicn of Nga Kaw within the 
meaning of that section. It is admitted that 
Nga Kaw was not legally authorised to 
possess a rifle. In the case of Queen-Em- 
press v Naga Myat Aung (1), it was held 


(1) 1 U.B. R. (1897-1901) 1. 
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hat a servant who was 
in that case a shot gun and six cartridges 
for a master who was legally entitled to 
possess arms and to go armed did not go armed 
within the meaning of section 17 of the Arms 
Act. Reference was made in that case to the 
case of Queen-Empress v. Bhure (2). In a later 
case in the Allahabad High Court, Emperor 
v. Harpal Ras (8), it was held that the person 
carrying œ pistol to a gunsmith for the pur- 
pose of getting it repaired, committed no 
offence under the Arms Act although such 
person was not entitled legally to possess 
arms orto go armed. It was held that the 
mere temporary possession without a license 
of arms for purposes other than their use 
as such ig not an offence under section 19 
of the Arms Act. In the present case the 
petitioner left Nga Kaw to watch the rifle. 
He did not give Nga Kaw any authority 
to use. the rifle, or even to take it away 
from the place in which he had left it. 
Tf petitioner had left his rifle in his house 
and had left a servant in charge of it, it 
could hardly be argued that he would have 
committed any offence under the Arms Act. 
He would equally have committed no offence 
had. he left the rifle set in the trap 
without taking the precaution of leaving a ser- 
yant to watch it. 

1 think that the delivery into possession 
contemplated by section 22 of the Arms Act 
is such a delivery as gives the person into 
whose possession the arms is delivered con- 
trol over the arm and authority to use it 
as an arm. I hold that there was no such 
delivery proved in the present case and I, 
therefore, reverse the conviction and aaritence: 
and acquitting accused I directthat the fine 
paid be refunded. 

I have been asked to order the restora- 
tion to petitioner of all his arms. Under 
section 24 of the Arms Act the Magistrate 
who convicted petitioner might have order- 
ed the confiscation of the rifle in question, 
but he did not do so, nor have I now be- 
fore me any order confiscating all or any 
of petitioner’s arms. 

Application allowed. 


(2) 15 A. 27. (8) 24 A. 434. 
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(s.c. 5L. B. B 85) 
LOWER BURMA CHIEF COURT. 
MiISORLLANEOUS Civic APPEAL No. 93 or 1908. 
March 8, 1909. 
Present :—Mr. Justice Hartnoll. 
MAHOMED HASSIM AND ANOTIHER-— 
APPELLANTS 
N versus 
MA SEIN BWIN AND OTHERS—RESPONDENTS. 
Curl Procedure Code (Act XIV of 1882), 9 244 (0) 
—" Reprasentatice”—Salz in evecution of a simple 
monry-detree— Auction-purchaser ts not gudysment- 
debtor's reprasentatire. 
An auction-purchaser at a salo, in execution of a 
simple money-decree, is not “ representative” of tho 
judgment-debtor within the meaning of.gection 244 
(0), Civil Procedure Code, 
Ishan Chunder Sirkar v. Beni Aludhob Sirkar, 24 C. 
62,10. W. N. 86, relied upon, 
Prosunno Kumar Sanyal v, Kali Das Sanyal, 19 C. 
688, referred to. 
Sardirmal Jaganath v., Arana) ayal, 21 B. 205 
tp 209, Imtian Bogun v, Dhuman Beguine, 29 A. 275; 
A. W. N. (1907) 64, 4A. L. J. 185; Gulzar 
Lily. Madho Ram, 28 A. 447; Phul Chand Ram v. 
Nursingh Prasad Alisser, 28 C., 73 ; Kirpa Nath Pal v. 
Ram Laksmi Dasya, 1 C. W. N. 708, distinguished. 
Mr. Connel, for the Appellants. 
Mr. Sealy, for the Respondents. 
Judgment.—this is an application 
for review of judgment in Civil Revision No. 
118 of 1907 under thefollowing circumstances. 
In Civil Regular Suit No. 12 of 1907 of the 
District Court of Hanthawaddy Maung Po 
Sin obtained a money-decree for Rs. 12,397 
with interest thereon and costs against Maung 
Po Ka and others. In execution thereof 
certain properties were sold on the 4th May 
1907, and Ma Sein Bwin, one of the dofen- 
dants, applied under section 310A of the Civil 
Procedure Code toset aside the sale with 
respect to certain of the lands sold and pur- 
chased by the respondents. On the 25th May 
the sale wasset aside. The respondents then 
applied fora review of this order, and the 
District Judge granted it, and onthe 8th July 
rescinded his order setting aside the sale, and 
ordered that the sale be confirmed. Against 
this order an application in revision was 
made to this Court, and on the 7th April 
2908 my learned colleague Mr. Justice 
‘Ormond ordered that the order of the District 
Judge of the 8th July be set aside and that 


‘his order of the 25th May setting aside the 


sale of the properties was to stand good. 
Now a further application is made by the 
auction-purchasers to set aside the order 
passed by mylearned colleague on the ground 
that there was an appeal against the order of 


into the 
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the District Judge, and so an application 
for revision under section 622 of the Code 
did not lie. It is, therefore, argued that the 
order of this Court was without jurisdiction 
and so is bad, 

The point turns on the meaning to ba 
attached to the word “ representatives’ in 
section 244 (c) of the Code. Is an suction- 
purchaser at an auction sale in execution of 
a simple money-decree a representative of the 
judgment-debtor within the meaning of sec- 
tion 244 (c) P Three cases are cited in the 
application for review in support of the 
applicant’s contention. The Bombay one, 
Sardarmal Jaganath v. Aranvayal Sabhapath 
Moodliar (1), does not seem to apply. The 
Allahabad one, Imtiaz? Begam vy. Dhuman 
Begam (2) applies. In that case it was held 
that an order refusing to accept a deposit ten- 
dered under the provisions of section 310A 
was an order falling within the purview of 
section 244 (c) and was appealable as such. The 
‘decision was based on the decision in Gulzart 
Lal v. Madho Ram (3), in which it was held 
that an auction-purchaser at a sale held in 
execution of asimple money-decree against 
the judgment-debtor whose property has been 
ordered to be sold at the suit of mortgagees 
in a mortgage suit is a representative of the 


judgment-debtor within the meaning of section 


244 (c), and the learned Judges did not go 
distinction between an auction- 
purchaser who is bound by, or affected by, 
the decree, and an auction-purchaser who is 
not so affected. Moreover, the decree-holder 
seems to have been a party to the suit. The 
second case quoted was that of Phul Chand 
Ram v. Nursingh Pershad Misser (4). In that 
case the parties were the decree-holder and 
judgment-debtor, as also they were in the 
case quotedin the judgment—that of Kripa 
Nath Pal v. Ram Laksmi Dasya (5). The 
Calcutta cases referred to, therefore, are not 
to the point. The question at issue was 
considered by a Full Bench of the Calcutta 
High Court in the case of Ishan Ohunder 
Sirkar v. Bent Madhub Sirkar (8), in which 
it was held that the term ‘representative ° 
as used in section 244 of the Code, when 
taken with reference to the judgment-debtor 
does not mean only his legal representative, 


o 21 B. 205 at p. 209 RI 28 ©. 73 
(2) 29 A. ‘275 1 C. W. N. 703. 
(8) 26 A. 447 (6) 240.82 ; 1 0. W. N. 36, 


that is his heir, executor or administrator? 


but it means his representative in interest 
and includes a purchaser of his interest, 
who, so far as such interest is concerned, is 
bound by the decree. In the course. of the 
judgment, at page 71, it is said:— 

“A purchaser of the interest of a party to a 
suit who is not affected by the decree cannot 
in any sense be regarded as a representative 
of that party within the meaning of section 
244, Upon this point the authorities are all 
at one.” 

In the Allahabad case, Guleari Lal v. Madho 
Bam (2), Banerji, J., said :— 

“In my judgment the word representative" 
in section 244 means a person against whom: 
the decree can be enforced either as the legal 
representative of the judgment-debtor or his. 
representative in interest.” 

In the Privy Council case of Prosunno 
Kumar Sanyal v. Kali Das Sanyal (7), their 
Lordships said:— |, 


“Their Lordships are glad to find that the 
Courts in India have not placed any narrow 
construction on the language of section 244 
and that when a question has arisen asto the 
execution, discharge or satisfaction of a decree 
between the parties to the suit in which the 
decree was passed the fact that the purchaser 
who is no party to the suit is interested in 
the result has never been held a bar to the 
application of the section.” 


It will be seen that their Lordships did not 
hold that the auction-purchaser was always 
a " representative.” In that case the 
conduct of the judgmoent-creditor and 
other judgment-debtors was also in question. 
In the Calcutta case cited by the applicant 
the point was not in issue, and the Full 
Bench Calcutta case is against applicant’s 
contention. The Allahabad case cited does 
not go into the point, and the case on which 
the Allahabad case cited was based is not 
conclusive in view of the words of Banerji, J., 
which I have quoted. My own opinion is 
that an suction-qurchaser at a sale in execu- 
tion of a simple money-decree is not a 

“representative” within tho meaning of 
section 244 (c). He is not bound by, nor 
affected by, the decree. There is also no 
privity between him and the judgment- 
debtor, and he may be a purchaser against 
the wish of the judement-debtor. He is the 


(7) 19 ©. 688 ; 19 I. A. 166. 
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MA EIN 0 TE NAUNG. 
guccessor' in interest, 
but bfail to see how he is his representa- 
tive. 

On -this finding the contention of the 
applicants cannot prevail, and so I reject the 
application with costs. 
: i Appeal rejected 





(s c. 5 L.B.R. 87.) 
LOWER BURMA. CHIEF COURT. 
REGULAR Crvin Surr No. 290 or 1906. 
i First Crvin APPEAL No. 10 or 1908. 
: May 11, 1909. 
: Present :—Sir Charles Fox, Chief Judge and 
Mr. Justice Parlett. 
MA EIN—PLAINTIFF—ÀÅPPELLANT 
versus 

TH NAUNG—Derenpant-——REsPoNDENT. 

Buddhist Lave—Divorce—Grounds for obtaining 
dirorco—Adullery alone insufficvent—Adultery must be 
accompanied by cruelly. 

According to Burmese Buddhist Law the mere 
fact of the husband committing adultery or tak- 
ing a lesser wife does not of itself entitle the wife 
to claim a divorce, the adultery, or the taking of 


‘ a lesser wife, must be accompanied by cruelty. 


Nga Nwe v, Mi Su da, (1886) 8. J., L. B. 391, re- 
ferred to. 

Ma Ka Uy. Po Saw, (1908) 4 L B. R. 340 and 
Aa In Than y. Maung San Hla, (1881) S. J., L B. 108, 


distinguished. 
‘ Mr. J R. Dass, for the Appellant. 

Mr. Vella, for the Respondent. 

This was an appeal from a judgment of the 
Chief Court onits Original Side. The follow- 
ing judgment on the Original Side was 
delivered on the llth December 1907 
by 

Moore, J.—Ma Ein sues Te Naung for a 
divorce on the grounds of adultery and ill- 
usage. There is no proof other than plain- 
tiff’s own statement of any actual ill-usage. 
Upon defendant’s own admission it is clear 
that he repeatedly committed adultery with 
various women. Shortly before the suit was 
filed he was keeping a woman named Ma Tin. 
He admits that this woman sometimes came to 
the house where he and plaintiff lived together, 
and that he had connection with her under the 
conjugal roof. Since the petition was filed he 
has parted with this woman, butadmits visiting 
another woman. 

The passages inthe Dhammathats which deal 
with the right of a wife to claim divorce from 
her husband are very conflicting. It is, 
however, generally accepted that the mere 
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fact of the husband committing adultery 
or taking a lesser wife does not of itself 
entitle the wife to claim a divorce. The 
adultery, or the taking of a lesser wife, must 
be accompanied by cruelty. I can find no 


. authority for the contention that the commit- 


ting of adultery under the conjugal roof is 
such cruelty as is contemplated by the 
‘Dhammathats. 

In my opinion, therefore, plaintiff is not 
entitled to a divorce and her suit is dismissed. 
Under the circumstances, I make no order for 
costs. 


Judgment. 


The judgment on tho Appellate 
was delivered on the llth May 1909. 


Parlett, J—Appellant urges that under 
Burmese Buddhist law adultery alone is 
sufficient to entitle her to a divorce. 

This argument is based on a passage in the 
case of Nga Nwe v. Mi Su Ma (1), in which 
it is pointed out that the Dhammathats 
allow either party to a marriage to claim a 
divorce against the willof the other “ when 
there is no fault on either side, but their 
destinies are not cast together.” Among the 
deeds which are then enumerated as justify- 
ing a Buddhist in severing his destiny from 
that of his or her partner, is included adultery. 
Tho authority whereby this list of crimes is 
laid down is not indicated. Inasmuch as 
another crime on the list is stealing, on mere 
proof of which it is, in my opinion, doubtful 
if the Courts would now grant a divorce, 
Ido not consider that this passage of the 
Dhanmathat alone is sufficient authority 
for the contention advanced. 

Section 256 (Digest, Volume II, page 175) 
lays down that if the husband takes a second 
wife a divorce may be granted, but according 
to certain of the texts, ill treatment of the 
chief wife and disturbance of domestic peace 
must ensue before a divorce can be claimed. 
Section’ 308 expressly lays down that though 
the husband has the right of putting away 
a wife guilty of misconduct, the wife has no 
such right against the guilty husband. Sec- 
tion 280, however, allows a wife to refuse 
to co-habit with a husband guilty of 
adultery. 

Section 303, moreover, enjoins that a 
divorce should not be granted to a woman for 
a single act of cruelty from her husband, but 

(1) (1886) S. J. L. B. 391. 
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only if repeated after he has given promise 
of amendment. Thus it appears from the 
Dhammathats that adultery on the part of 
the husband does not alone, or even accom- 
panied bya single act of cruelty, entitle the 
ife to a divorce. 

Appellant alleges only one act of physical 
ill-treatment after respondent took Ma Tin; 

“it is not proved that the latter lived in the 
house, nor is any authority cited for holding 
that her doing so would amount to cruelty 
under Burmese Buddhist law. 

Appellant speaks of Ma Tin as respondent's 
lesser wife: if she is hislesser wife intercourse 
with her is not adultery. Respondent denies 
‘that she ishis wife, nor does the evidence bear 
it ont. 

“ “Reference is then made to the case of Ma 
Ka U v. Po Saw (2), in which it was roled 
that refusal onthe part of the chief wife to 
Jive with, her husband, if he has taken a 
Jesser wife without her consent, does not 
deprive her of her right to maintenance. 
But not only is this ruling under the criminal, 
i.e. British law, which is quite distinct 
‘from tho Burmese Buddhist law, but the 
` learned Judges expressly refrained from giv- 
ing any opinion as to whether, under the 
‘circumstances, the chief wife would be entitl- 

-ed to a divorce. Thecase of Ma In Than vy. 
Maung Saw Hla (3), which lays down that 
she is not so entitled, is, therefore, not over- 
ruled. 

I would dismiss this appeal with costs. 

Fox, C. J.—T concur. 

Appeal dismissed. 

2) 4 

(i 


B. R. 310. 
(3) B.J 


L. 
881) . L. B. 103. 





(s c. 5 L. B. R. 89.) 
LOWER BURMA CHIEF COURT. 
REGULAR Crvm Suir No. 295 or 1906. 
` MISOELLANGOUS Ct ArpnaL No. 22 or 1908. 
` May 11, 1909. 
Present: :—Sir Charles Fox, Chief Judge and 
Mr. Justice Parlett. 
_ MA THAW—Derenpant—APPELLANtT 
t versus 
MA SEIN—Ptaintirr—ResponDent. 
> Buddhist Law—Inheritance—Right of an adopted 
-ohild to sucveed to collaterals of adoptive parents. 
,, According to Burmese Buddhist law the rights of- 
inheritance of an adopted child are not limited to 
inheritance from his or her adoptive “parents but 
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extend to inheritance from the collaterals of thee 
adoptive parents. 

a Gyan v, Maung Kywin, 1 Chan. Toon’s L.O. 279, 
followed. 


, Mr. R. M. Das, for the Appellant. 
Mr Giles, for the Respondent. 


This was an appeal from the Chief Court 
on its Original Side. The following judg- 
ment on the Original Side was delivered on 
the 21st January 1908 by 

Moore, J.—Ma Sein applies. for letters of 
administration to the estate of Ma Thein 
Yin, deceased, and caveats have been entered 
by Maung Myat San, Ma Bonand Ma Thaw. 
The parties are Burman Buddhists. Ma 
Thein Yin died before marriage and her 
parents and grandparents predeceased her. 
Ma Sein claims by virtue of a double adop- 
tion. She alleges that she was adopted first 
by Ma Dun, who was sister of Ma Thein Yin’s 
mother Ma Nyo Nyo, and that on Ma Dun’s 
death she was again adopted by Ma Thein 
“Yin’s mother Ma Nyo Nyo. Her adoption 
by Ma Dun is admitted by the caveators. 
The adoption by Ma Nyo Nyo is denied. Ma 
-Thaw is grand-daughter of Ma Ma, sister of 
Ma Nyo Nyo. She is, therefore, first cousin 
once removed to Ma Thein Yin. Maung 
‘Myat San is grandson of Ma Pule, a 
sister of Ma Thein Yin’s grandmother 
Ma Thu, He is, therefore, second 
cousin of Ma Thein Yin. Ma Son is daughter 
-of Ma Bwin, a sister of deceased Ma Thein 
Yin’s paternal grandmother Ma Min Thr. 
‘She is, therefore, first cousin once removed 
to Ma Thin Yin. It hasbeen found unneces- 
sary to decide whether Ma Sein was or was 
not adopted by Ma Nyo Nyo as alleged by 
her. It is admitted that if either adoption 
gives Ma Sein the sameright of inheritance 
from Ma Thein Yin as a natural child of 
either Ma Dun or Ma Nyo Nyo would have 
had, she would be entitled to obtain letters 
of administration. The question for decision 
is in effect whether adoption carries with it 
the right of inheritance from the adoptive 
parents only or whether the person adopted 
has the same rights of inheritance in the 
adoptive family as those of a natural child. 
No reported case in which this question has 
been directly in issue has been quoted to me, 
and I have been unable to find any direct 
authority upon the point. Cases of inherit- 
ance by collaterals are very rare, and the total 
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number of reported oases dealing with the 
Buddhist law in inheritance is not large. It 
is, therefore, not strange that there should be 
no authority upon the point in issue. In the 
Dhammathats, moreover, the rules governing 
inheritance by collaterals are extremely 
meagre, and the question of adoption is not 
touched upon at all as affecting the rights 
of collaterals. Itis argued against Ma Sein’s 
right to inherit that adoption is an inter- 
ference with the natural order of succession 
and that such interferencë should not be 
extended further than the Dhammathats 
expressly provide. A man may, it is urged, 
adopt heirs to himself, but cannot be allowed 
to adopt heirs to other people. Adoption is, I 
think, rather regarded by the Buddhist law 
as one means by which a man may obtain 
children, and I can see no strong reason why 
children by adoption should be regarded on 
a separate footing in any respect from natural 
children. 3 

An adopted child loses all right of inherit- 
ance in its natural family, and it seems 
inequitable that it should obtain in return 
only a limited right~of inheritance in the 
family into which it is adopted. In the 
case of Ma Gyan v. Maugn Kywin (1), 
it is stated that it has been the practice 
ef the Courts, both in Upper and Lower 
Burma, to treat the adopted child generally 
as filling the same position as the natural- 
born child. Inthe case of Mi San Hlu Me 
v. Kya Tun (2), it was ruled that the 
mother ofan adopted child succeeds to his 
property to the exclusion of his brothers and 
sisters by adoption. In that case it was not 
contended that the brothers and sisters 
by adoption had no rights of inheritance 
from their adoptive brother. They were 
excluded merely because by Buddhist law 
a parent inherits before brothers and sisters. 

In the written statements and in the 
issues framed by my predecessor Ma Sein is 
spoken of as the adoptive sister or adoptive 
cousin of deceased, and it is contended that 
no such relationship is known to Baddhist 
Jaw. In my opinion this is not the way 
in which the position should be regarded. 

The usual, I think universal, rale of 

- Buddhist law as regards heirs more than one 

degree remote is that they succeed by right 
of representation. Grandchildren or nephewg 


(1) 1 Chan. Toon’s L. C. 393. 
(2) 1 Chan. Toon’s L. C. 279, 
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and nieces accordingly sharé per stripes nnd 
not per capita. They are regarded’ as 
representing their parents and taking the 
shares which their parents, if alive, would 
have received. Ma Thein Yin left neither 
children, parents, grandchildren, grandparents 
nor brothers and sisters. Thenext set of heirs 
‘would have been her aunts Ma Ma and Ma 
Duan. Both of them are dead, and in my 
opinion Ma Sein as the admitted adopted 
daughter of Ma Dun is entitled to represent 
‘her mother. Ma Thaw as granddaughter of 
Ma Ma may have @ claim to a share in 
the estate, but I think that Ma Sein is 
-clearly entitled to administer in preference to 
her. 

I therefore, order that letters of administra- 
tion be granted to Ma Sein upon the usual 
security being furnished. Ma Sein’s costs to 
‘be paid out of the estate ; caveatora to 
pay their own costs. Advocate’s fee—5 
gold mohurs. 

-Appeals against this judgment “were 
preferred to the Appellate Sideof the Court by 
Ma Sein and Maung Myat San. They were 
heard together, and the following judgment 
was delivered on the llth May 1909. ` 
i Judgment. 

Parlett, J—The question for decision is 
‘whether the rights of inheritance of an 
adopted child are limited to inheritance 
from his or her adoptive parents. 

For the appellant it is argued thatthere 
are no passages in the Dhammathats 
indicating -a right of inheritance as between 
collaterals and an adopted child whereas 
certain passages do restrict the rights -of 
inheritance of an adopted child as compared 
with those of a natural-born child. L 
_ Thus section 194 (Kinwun Mingyi’s Digest, 
Volume I, page 254) lays down that where 
a co-heir dies after his parents but before 
partition, only half his share shall goto his 
adopted child, half going to the other 
co-heirs ; whereas a natural-born child would 
succeed to the whole share. 

Section 195 also lays down that if an 
adopted child does not live with his 
adoptive parents, he loses his right of 
inheritance. But the reason given for this 
loss is his ingratitude (Richardson’s Laws of 
Menoo, page 280) ; and even a natural-born 
child who is undutiful or disobedient may 
forfeit his inheritance. Moreover, section 195 
-shows that the disqualification is complete 
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only when there are natural-born children 
living ; when there‘are none, -the adopted 


child, though living apart from the adoptive’ 


parents, may still share the inheritance with 
the relatives of the adoptive parents. 

Sections 190, 191 and 192, though not 
quoted for the appellant, appear to further 
restrict the rights of the adopted son by 
giving him & considerably smaller share than 
the orasa son. They appear - to conflict 
with section 189, and in Ma Gyan v. 
Maung Kywin (1), the view was expessed 
that their provisions had undergone 
qualification with a tendency to equality,” 
their most authoritative form appearing in 
thé Manugye Dhammathat, which is embo- 
died in section 189. 

Tt isargued that these restrictions disclose 
the principle that, the adopted child has not 
in all cases the full rights of inheritance 
of a natural-born child; and that as the 
relatives are not consulted before the adop- 
tion, and derive no benefit from it, it cannot 
be held that the adopted child acquires a 
right to inherit from them, when that right 
is not expressly declared to exist, To this 
ib is replied that if the adopted child ac- 
quires no right to inherit from collaterals 
in the family of his adoption, he cannot 
lose his right to inherit from collaterals by 
blood. The Dhammathats appear to contain 
no indication that the latter right is retained, 
or that the adopted child does not pass com- 
pletely out of the family of his birth into 
that of his adoption. 

The adopted son isone of the six classes 
of sons entitled to inherit. Several sections 
tend to show that he stands in the same 
position as regards inheritance as the 
natural-born child. ‘Section 189 declares his 
right to a share in his adoptive parents’ 
estate according to the place he occupies 
among the natural-born children with refer- 
ence to age. Section 193 declares his right 
_when the deceased leaves no direct descen- 
dants, to inherit the whole estate to the ex- 
clusion of the co-heir (2.e,, collaterals) of the 
deceased. In both these sections the for- 
feiture by the adopted child of the right to 
inherit from his natural parents is referred 
to. Section 196 gives the adopted son an 
equal portion with the natural-born sons in 
the parents’ share of an undivided estate. 

In the case of Ma Gyan v. Maung Kywin 
(1), referred to above, the learned Jadicial 
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Commissioner of Woe Burma held that it had 

“been the practice of the Courts, both in Upper 
and Lower Burma, to treat the kiltima adopted 
child generally as filling the same position as 
the natural-born child, and equitable princi- 
ples seem to be in favour of this view. The 
completely adopted child comes into the 


doptive family with the just and reason- 


able expectation of being placed on the same 
footing as natural child.” 


The Dhammathats are not exhaustive. They 

include adopted children among the classes 
of persons to whom the rules of inherit- 
ance apply. Then follow a few special rules 
regulating their shares in particular cases, 
in some instances placing them in a less 
favourable position than natural-born mem- 
bers of the family. But, in my opinion, it 
cannot be held that adopted children enjoy 
no rights other those expressly conferred by 
the Dhammathats. On the contrary, it ap- 
pears both more reasonable ~and more 
equitable to hold that they enjoy the 
rights of natural-born children except wherg 
those rights are expressly restricted or taken 
away. 
+ The argument that it is a hastein to 
the relatives of the adopting parents that 
the adopted child should share with -them 
is of little weight, since they are in no 
respect worse off than if a natural child had 
been born; and it has not been contended 
that the view of the learned Judge on the 
Original Side is incorrect, that heirs more 
than one degree remote succeed by right of 
representation. 

In my opinion Ma Sein is entitled to a 
share in the estate of Ma Thein Yin, and 
the order that letters of administration 
should be granted to her should not be 
disturbed. , I would dismiss these appeals 
with costa, 

Fox, C. J.—I concur. 

Appeals dismissed. 


[1909 £ 
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OHRISTENSEN v. SUTHI. 
(s. c. 6 L. B. R. 76) 
LOWER BURMA CHIEF COURT. 
First Cry Appear No. 15 or 1903. 
; March 15, 1909. 
Present :—Sir Charles Fox, Chief Judge and 
Mr. Justice Irwin. 
P. T. CHRISTENSEN—Drenpant— 
APPFLLANT 
versus 
K. SUTHI—PLAINTIFF—RASPONDENT. 

Fleadiınga—Decwion of Court must be based on case 
Yound tn pleadings or incalved therein, 

It is absolutely necessary that the determination 
in ® cause should be founded upon a case either 
to be found m the pleadings or involved in, or con- 
sistent with, the case thereby made. Esharchunder 
v. Shama Churn, 11 MJ. A.7;2 Ind. Jur. N. 8 87;6 
W, R. (P. C.) 57 ; Mylapore Iyasaiomy v. Yoo Kay, 14 
0. 801; 14 I. A. 168, followed. 

Mr. Lentaigne, for the Appellant. 

Mr. Agabeg, for the Respondent. 

Judgment. 

Fox, C. J.—In his plaint the plaintiff alleg- 
ed that on the 24th January 1907 the first 
defendant, who is the appellant in this appeal, 
requested him to supply him with boata, and 
that a contract was then made between them 
for the supply of boats at the rate of Rs, 100 
per day for each boat supplied. By tLe 
evidence he gave and produced, the plaintiff 
tried to prove that he had made a direct con- 
tract with the first defendant as alleged in 
the plaint. The learned Judge held that he 
had not proved this contract, but instead of 
dismissing the suit he came to the conclusion, 
upon his deductions from the evidence, that a 
contract had been made between the plaintiff 
and the first defendant, through theagency 
of the second and third defendants, for the 
supply of boats at a reasonable rate, and he 
gave the plaintiff a decree for the amount 
he claimed. This method of dealing with 
a case is directly contrary to the rule laid 
down by thew Lordships of the Privy Council 
in Eshan Ohunder Singh v. Shamachurn Bhutto 
(1) which was reiterated in Mylapore Iyasawmy 
Vyapoory Moodliar v. Yeo Kay (2), That 
rule is that it is absolutely necessary that the 
determination in a cause should be founded 
upon a case eitherto be found inthe pleadings 
or invovledin, or cunsistent with, the case 
thereby made. 

Counsel for the plaintiff-respondent has not 
argued that the plaintiff proved the direct 


Pe tae Jur, N S. 87;6 W. R. (P. 0.) 87 511 M 
ED 14 C. 801; 14 I, A, 168, | 
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contract he alleged, but has urged that he 
raised the question of a contract made through 
the agency of the second and third de- 


fendants by the statement in the 7th 
paragraph of the plaint submitting 
that whether the boats were supplied 


direct or through the second defendant, the 
first defendant was liable to pay for the use 
uf them. This submission was made in con- 
nection with previous statements that the 
plaintiff had learnt that a.bill for the hire of 
the boats had been submitted to the first 
defendant, in the name of the third defendant, 
that the first defendant had assured him that, 
notwithstanding this, payment would be made 
to him, and that he had subsequently learnt 
that the first defendant had treated the second 
and third defendants as the suppliers of the 
boats, and that he had paid them a consider- 
able sum for their hire. 

What the learned Judge held to be the 
case, and what the learned counsel for the 
respondent supports as being proved by the 
admitted facts, is nowhere disclosed in the 
plaint. 

The contract alleged in that not having 
been proved, the only course open to the learn- 
ed Judge was to dismiss the suit. 

I think the appeal must be allowed 
and that the suit must now bo dismissed with 
costs. 

The plaintiff must also pay the first defen- 
dant’s costs of this appeal. 

Irwin, J.—I concur. 

Appeal allowed. 





(s. c. 5. L. B. R. 78.) 

LOWER BURMA CHIEF COURT. 
MiISOERLLANEOUS Orvie APPRAL No. 105 or 1907. 
March 15, 1909. 

Present :—Sir Charles Fox, Chief Judge, 

and Mr. Justice Irwin. 

MA TOK—APPELLANT 
versus 

MA THI— RESPONDENT. 

Probate and Administration Act (V of 1881), 
x, 22 -- Lette: s of Administration, appricatwn fir—Ques- 
tions to be considered tn such proceedsxgs—Res judi- 
cata—Firxdings of fact amred at in auch proceed. 
ing? du not operae at rea jadicata in subsequent snit 
Jor possession af property. 

When an application for letters of administra. 
tion is made by a person who is by admitted natura 
relationship entitled, under the terths of section 2 
of the Probate and Administration Act, tomake it, an 
whom the Court considers to be otherwise a 
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proper person to administer the estate, the Oourt 
ought not to allow proceedings to become protracted 
and costly by entering mbo disputed pomts such as 
questions of adoption of other persons by the ‘de- 
ceased, which questions could be fought over again 
in suits for administration or for possession of the 
estate. 

Obver dictum, 

The findings of fact which aro arrived at in pro- 
ceedings taken on an application for letters of ad- 
ministration would not operateas res judicata ine 
subsequent suit for possession of the deceased’s pro- 


erty. A 
¥ Adrunmoyi Dasi v. Mohendra Math Wudada”, 20 C. 
883; Ma Chein v. Maung Tho Gyi, (1900) P. J.L B. 
653; Vanngopal v. Krishnusawmy Mudalair, 10 Bur. 
L. R. 127, followed. 

Mr. J. R. Dass, for the Appellant. 
Mr. Giles, for the Respondent. 


- Judgment. —Ma Ket had been 
twice married, first to Po Saing and after- 
wards to Po Min. Po Min died on 12th June 
1899, and Ma Ketdied on 22nd April 1906, 
leaving no issue. 

Ma Ket was the second wife of Po Min. 

Po Min left, by a fromer wife, one “daughter, 
Ma Thi. : 
_ On Ma Ket’s death Ma Thi promptly appli- 
ed for letters of administration to her estate, 
claiming to be entitled to the whole estate 
as dtep-daughter of the deceased Her appli- 
catitn was opposed by Ma Tok, who appears 
to be a second cousin, but claimed as an 
adopted daughter of Ma Ket by Yan Lin, 
whô claimed to be an adopted son; by several 
first cousins and other relatives of Ma Ket ; and 
by some brothers, nieced and a nephew of Ma 
Ket’s first husband Po Saing. Ma Thi’s 
application became Civil Regular No. 180 of 
1906. i 

Of the caveators in that case, the only one 
who applied for letters of administration is 
Maung Yan Lin. His application became 
Civil Regular No. 372 of 1906. 

Ma Thi’s application was opposed, not only 
by Ma Tok and Yan Lin severally on the 
ground that they were adopted children, bat 
also by all the defendants on the ground that 
Ma Thi had been adopted by a lady called Ma 
Hlaing, with whom she lived, and that she, 
therefore, could not succeed to any part of Ma 
Ket’s estate. 

Ma Thi in her petition alleged that Ma 
Ket had left considerable property jointly 
acquired by Ma Ket and Po Min. This was 
denied, and it was alleged that all the pro- 
perty left by Ma Ket was her own and Po 


‘Min had no interest in it, 


* 


Tsanes were fixed as to the adoptions and as 
to whether there was any joint property 
of Po Min and Ma Ket, and other questions. 
Evidence was recorded at great length. The 
ddoption of Yan Lin was found not proved. 
The adoption of Ma Tok was found not proved. 
The adoption of Ma Thi by Ma Hlaing was 
found not proved. Letters of Administration 
were, therefore, granted to Ma Thi as the step- 
daughter of Ma Ket. 

Yan Lin has not appealed. Ma Tok has 
appealed (No. 105). Ma Mya and Po Nu, 
niece and nephew of Po Saing, have appealed 
(No. 114). Ma Nyun and other first cousins 
of Ma Ket have appealed jointly with 
some other relatives of Po Saing (No. 125). 

When these appeals came on for hearing, 
we drew the attention of the learned advo- 
cates to the fact that as the authorities stand 
at present the findings of fact which have 
been arrived at in these cases would not 
operate as res judicuta in subsequent suits for 
possession of the property, or a share of the 
property, comprised in the estate of Ma 
Ket. This was held in Arunmoyt Dast v. 
Mohendra Nath Wadadar (1), and by the 
Court of the Judicial Commissioner of Lower 
Burma in Ma Chein v. Maung Tha Gyi (2), 
and by this Court in W. R. Vanugopaul v. R. 
Krishnasawmy Mudaltar (8). We were notre- 
ferred to any decision to the contrary. 

It appears to us, therefore, that when an 
application for letters of adiministration is ` 
made by a person who is by admitted natural 
relationship entitled under the terms of 
section 23 of the Probate and Administration 
Act to make it, and whom the Court considers 
to be otherwise a proper person to administer 
the estate, the Court ought not to allow 
the proceedings to become protracted and 
costly by entering into disputed points such 
as questions ofadoption of other persons by 
the deceased, which questions could be fought 
over again in suits for administration or for 
possession of the estate. 

We, therefore, declined to hear arguments 
on the question whether the fact of Ma Tok’s 
adoption is proved by the evidence on the 
record. 

Without establishing her adoption Ma 
Tok cannot succeed. Her appeal is dismissed 
with costs. 

Appeal dismissed. 


(1) 201 C. 888. (2) (1900) P. J. L. B. 653- 


(3) 10 Bur, L, R. 127, 
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MI PU V. EMPEROR. 
.(8.c.5 L. BR. 79) 
LOWER BURMA CHIBF COURT. 
ORIMINAL Appeat No. 79 or 1909. 
March 15, 1909. 
Present .—Sir Charles Fox, Chief Judge and 
Mr. Justice Irwin 
MI PU—Accusep—APPELLANT 


versus 


EMPEROR—ResponDenr. 

Penal Code (Act XLV of 1860), sx. 807, 828, 611— 
„Altempt to adusarstsr porson—Quaintity of pason 
we karowk—N? ciidenta to prove probable effects of 
povnn—Tatertir to cause huil. 

Where the accused was proved to put some powdor 
in the food, which was found by the Chemical Ex- 
aminer to contaim poison, but there was no statemont 


in the food, or of the probable effects on any one 
who might have eaten it. 

Held, that the accused could uot be held, under 
the circumstances, to have intended to causo any- 
thing more than hurt and could only be convicted 
of attempt to commit an offenco punishable under 
section 328 of the Penal Code . 


Mr. Palit, for the Appellant. 

Mr. Dawson, Government Advocate, for the 
.Orown. > : 
Judgment. 

Fox, C.J.—It appears to me to be unneces- 
sary to discuss the legal difficulties which 
the learned Judge raised for himself in this 
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The appellant is provedto have put into 
-the food which was being cooked for the pro- 
-secutor’s family something which looked 
like powder to the witness who saw her do 
it. The food was submitted to the Chemical 
Examiner, who found in it vegetable 
-matter similar in appearance to fragments of 
datura seeds, and if gave physiological .re- 
actions similar to those produced by atropine. 
There was, however, no statement or evidence 


of the quantity of poison found in the food, 


‘or of the probeble effects on any one who 
might have eaten it. 

Without such evidence it is not possible 
to say that the accused must have intended 
to cause more than hurt. She alone can 
have put the poison into the food, and having 
put it in Ina secretive manner the conclu- 
sion must be that she intended to canse hurt 
at least. ` 

I would alter the convittion to one of 
attempting to cause poison to be taken by 
others with intention to cause hurt, an 
offence punishable under section 328 and 
section 511 of the Indian Renal Code, and 
for such offence I would sentence the accused 


found , 
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to rigorous imprisonment for three years. 
Irwin, J.—I concur. 
| Conviction altered. 





(Not roported yet elsewhere ) 
ALLAHABAD HIGH COURT. 
Stconp Crvin Arrrarn No. 163 or 1909. 
` August 11, 1909. 

Presout :—Mr. Justice Richards. 
Lala CHANDRABHAN LALL— 
DEFENDANT—-ÅPPELLANT 
versus 
MANIK PANDEY AND OTHERS—-PLAINTIPEN 
— RESPONDENTS. 

Pre-emption—Wajib-nl-arz—“ Intiqual ” whether in. 
cludes a usulructuary mortgage. 

The word “mtqual” is sufficiently wido to 
include a transfer by way of usufractuary mort- 
gage. Lum Naran v, Ganga Ram, A W.N (1908) 
10,4 A. L. J. 814, 106ferrod to. 

Second appeal from the decision of tho 
District Judge of Ghazipur, dated the lst of 
December, 1908. 

Mr Gokul Prashad (with him Mr. Satish 
Chandra Banerji), for the Appellant. 

Mr. Parbati Charan Ohatterjee, for the Re- 


“ spondents. 


Judgment.—tThis appeal arises out 
of asuit for pre-emption. The right of pre- 
emption is sought to be exercised in res- 
pect of a usufructuary mortgage. The Court 
of first instance dismissed the suit. The lower 
appellate Court has decreed it. The evidence 
of the custom was an extract from the 
wajtb-ul-arz of 1881, although the village is 
permanently settled, the old eajib-ul-arz was 
not givenin evidence. The extract from the 
wajib-ul-arz- of 1881 is to the following 
effect: “The custom of pre-emptiom exists 
when any co-sharer desires to transfer 
his share etc.’ Then follows the usual 
statement as to the persons who have u 
pre-emptive right. In the present case the 
plaintiff has a right as against the defendant 
provided that there is a custom of pre- 
emption extending to usufructuary mortgages. 
It must be noted that the wajib-ul-arz does 
not in express terms refer to mortgagors, 
Witnesses were examined and amongst others 
the plaintiff and the transferees. Further 
all the witnesses seem to have admitted that 
they have heard of pre-emption in the 
village in the case ofa mortgage. The Court 
of first instance says: “ The plaintiff himself 


* ducing 
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is an old man and so is the father of the 
transferee. Both these and the witnesses 
admit that within their recollection there 
has not been a single case of pre-emption 
ofa mortgage. The plaintiff certainly gave 
no evidence of pre-emption in the case of 
mortgages.” I was for some time under the 
impression that the present case was a case 
of a simple mortgage and had that been 
the true state of affairs, I should have been 
prepared to hold that “the plaintiff had not 
proved a custom of pre-emption in the village 
extending to the case of simple mortgagor. 
In pre-emption cases it is specially necessary 
for the: plaintiff to prove his case by pro- 
evidence of the existence of the 
castom or contract by virtue of which he seeks 
to pre-empt. I find, however, that the mortgage 
is not a simple mortgage but a usufructuary 
mortgage. A usufructualy mortgage means 
the introduction of a stranger into the 
co-parcenary body. A usufructuary mortgage 
may and in many cases does last-for a very 
Jong period of time. After fully considering 
the matter I see no sufficient reason for 
interfering with the decree of the Court 
below. The word “intiqual” is quite suffi- 


ciently wide to include a transfer by way 


of usufructuary mortgage and in the case of 
Ram Narain v. Ganga Ram (1), I held in 
a case very like the presènt that the custom 
would extend to a morgage by conditional 
sale. I dismiss the appgal with costs includ- 
ing in this Court fees on#the higher scale. 
Appeal dismissed. 
(1) A. W. N. (1908) 19;4 A L. J. 814. 





(Not reported yet elsewhere ) 
ALLAHABAD HIGH COURT. 
Sgeconp Crvip APPEAL No. 199 or 1909. 
August 3, 1909. 

Present: —Mr. Justice Banerji. 

TELU RAM AND OTH888—PLAINTIFES— 
APPELLANTS 
versus 
RAJA RAM AND anoTHER—DEFaNDANTS 

RESPONDENTS. | 

Pre-emptwr—W ajib-ul-arz— Consiruction—O tis t om 
or contiact—Presumptrion of custom., 

Where a document is headed “ twajib-ul.arz” or 
“dustor dehi” and in the body of it ıs mentioned 
the custom relating to skamtlat lands in patti and 
thok, and in the clause relatmg to pre-emption, 
it is stated that “at the time of a transfer the 
custom mentioned above should be observed:” Held, 


` 
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that tho document was the record not merely of 
contract but also of custom, and that the pre- 
amble to the wajrb-ul-arz that “the co-sharers would 
be bound by the conditions mentioned in the docu- 
ment during the term of the settlement” doos not 
affect the document being a record of custom. 
Held, also, that unless from the terms of the 
wajib-ul-arg it is clear that if records a contract 
the entry in it must bo deemed td be the record 
of a custom. Majidan Bibi v. Shetkh Hayatan, A. 


‘W. N. (1897) 8, referred to. 


Second appeal from the decision of the Sub- 
ordinate Judge of Saharanpur, dated the 7th 
of December, 1908. 

Mr. M. M. Malviya (with him Mr. Puru- 
shottam Das Tandan), for the Appellants. 

Mr. Girdhari Lall Agarwaia, for the Re- 
spondents. 

Judgment.—tThis appeal arises ont 
of a suit for pre-emption bronght on the 
basis of an alleged custom recorded in the 
wajib-ul-arz. It was urged by the defendants 
that the entry in the wajrb-ul-arz was the 
record of a contract and not ofa custom. 
The Court of first instance held that it 
evidenced a custom and decreed the claim., 
The decree of that Court was reversed by 
the lower appellate Court on the finding 
that the toajib-ul-arz recorded a contract and 
not a custom. ' 

The question to be determined in this 
appeal is whether the wajib-ul-arz records a 
contract oracnstom. It has been repeated- 
ly held that as regards claims for pre-emp- 
tion each case mut be decided on the terms 
of the particular” wajib-ul-ars andon the 
circumstances of the case Clause (6) of 
the wajib-ul-arz of 1867, which is the wajib- 
ul-arz relied upon, lays down that if a 
co-sharer wishes to transfer his share he 
should do so first to a share-holder in the 
khewat and on his refusal toa share-holder 
in the village. It was held by a Full 
Bench of this Court in the well-known 
case of Majtdan Bibi v. Sheikh Hayatan (1), 
that unless from the terms of the wajib-ul-arz 
it is clear that it records a contract the 
entry in it must be deemed to be the 
record of a custom. There is nothing in 
the wajib-ul-ara of 1867 to indicate that what 
was recorded in it was the record of a con- 
tract. On the contrary the terms of that 
document read as a whole clearly show that 
not only were contracts recorded in it but 
also customs existing in the village. It is 
headed “wajib-ul-ras”, or “dustordeht”, (customs - 


> (1) A. W. N. (1897), 8. 
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in the village). The fourth clause af the do- 
cument clearly mentions customs’ volating to 
shamtlat lands in patti and thok.” In the 
sixth clause which relates to pre-emption 
and other matters, it is stated that “at the 
time of a transfer the customs mentioned 
above should be observed (aur hangam 
tntakal riwaj sadar par amal daramed hoga.)” 
From theso words it is manifest that the 
document does not merely contain the re- 
cord of contracts but also of customs. The 
learned Subordinate Judge wishes to limit 
the clause mentioned above to what imme- 
diately precedes it but when the whole 
paragraph is read it is clear that the 
aforesaid clause applies to everything in the 
paragraph that precedes it and that what 
was required to be done in regard to 
transfers was required ander the custom 
prevailing in the village. The sixth para- 


graph is headed “mention of transfers of. 


property by means of sale, mortgage and 
gift.” The words I have quoted above 
clearly relate to all these classes of trans- 
fer and leave no room for doubt that so 
far as pre-emption is concerned the rules 
regulating it are rules enjoined by prevail- 
ing custom. It is true that in the pre- 
amble to the wagrb-ul-arz it is said that the 
co-sharers would be bound by the condi- 
tions mentioned in the document during 
the term of the settlement; but that clause 
is equally consistent with those conditions 
being the terms of a contract, or the rules 
of a custom then prevailing in the village. 
Under these circumstances having regard 
to the provisions contained in the particular 
wajib-ul-arz in this case, it cannot be held that 
it does not record a custom but only records 
a contract. This is the only point in the 
case. The result is that I allow the appeal 
and setting aside the decree of the Court 
below vyestore' that of the Court of first 
instance with costs in all Courts. I ex- 
„tend the time for payment of the purchase 
money for a period of two months from 
this date. 
Appeal allowed. 
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(Not reportod yot elsow here ) 
MADRAS HIGH COURT. 
APPEAL AGAINST OrpER No 170 or 1908 
August 25, 1909. 

Present —Mr. Justice Munro and 
Mr. Justice Abdur Rabim. 
B. P. NARAYAN SASTRULU— 
APPELLANT 
versus 
KANAKAMUNA—Rusponvext. 

Criminal Procedure Code (Act V af 1898), 3. 195— 
Panal Cile (Act XLV of 1860), s 191—False evidence 
— Written statement filed ma suit—Denu of plant 
allega’ions —Sunctior to prosecnte—Pleadings, con. 
sts uction of. 

Where the defendant in œ suit stated in his 
written statement that he denied the plaint allega- 
tions, except such as wore contained in a certain 
para. therein, aud sanction was asked for and grantad 


for his prosecution under section 191, Indian Penal 
Code: 

Held, that having regard to the whole of de- 
fendant’s written statement he only meant to 
say that he did not admit the plamt allegations 
and wanted plaintiff to prove them and that sunc- 
tion should not have been granted on the basis of 
such loose expressions of language 

Pleadings in the mofjusatl, where no great exacti- 
tude of expresmon is found, should not be taken 
too literally. 


Appeal against the order of the District 
Court of Bellary, dated 10th June 1908, in 
O. P. No. 247 of 1907, presented against the 
order of the District Munsif of Penukonda, 
dated 6th April 1907, in O. P. No. 1524 of 
1906. 

Dr. S. Swamenadhan, for the Appellant. 

Mr. T V. Muthukrishna Atyar, for the 
Respondent. 


Judgment.—Having gone through 
ihe papers carefully since the matter was 
argued at the Bar, we are of opinion that tho 
sanction granted by the lower appellate 
Court to prosecute the appellant before us 
under section 191, Indian Penal Code, ought 
to be set aside. As we understand the 
order of the District Judge he founds the 
sanction on paragraph 6 of the writton 
statement filed by the present appellant in 
a suit instituted against him by the res- 
pondent who is his daughter-in-law for 
the recovery of certain jewels. 

Paragraph 6 of the written statement is 
in these words that the defendant denies 
all the allegations inthe plaint except those 
contained in paragiaph 2. Having regard 
to the allegation in the plaint and the 


| answer given thereto in the rest of the 


written statoment wo are clearly of opinion 
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that this paragraph only means that the de- 
fendant does not admit the allegations of 
the plaint except those made in its second 
paragraph he having inthe 8rd, 4th and 
Sth paragraphs of the written statement 
given his version'of what happened. : No 
doubt denial is something stronger than 
not admitting but it must be remembered 
that in the moffussil pleadings one does 
not expect any great exactitude of ex- 
pression. 

The only safe guide in such cases is to 
look to the entire pleadings and the conduct 
of the suit in order to find out what is 
meant by a certain plea. That even the 
respondent hersslf or her legal advisers 
in the mofussil understood that by paragraph 
6 the defendant meant only to guard him- 
self from being taken to admit, what 
he does not expressly admit, so that 
the plaintiff may not be relieved of the 
burden of proving her allegationis shown 
by the fact that though in the petition 
for sanction no less than. four statements 
in the written statements, including even 
the plea in paragraph 7 that the plain- 
tiffs claim is collusive and vexatious and a 
number of stateménts made by the defendant 
in the witness-box, are alleged to be false 
and sanction is asked for with respect to 
them, no such sanction is asked for with 
respect to paragraph 6 of the-written state- 
ment. This to our minds is conclusive to show 
that by paragraph 6 of the written state- 
ment the defendant only intended to ask 
the plaintiff to prove her allegations ex- 
cept those contained in paragraph 2 of the 
plaintiff which he admits. A 

Then a glance at paragraphs 3, 4,5, 6 
and 7 of the plaint shows that they con- 
tain charges of fraud and misrepresenta- 
tion ‘and can it be said thata defendant 
is to be prosecuted for denying such charges? 


‘Farther in those paragraphs there are-~ 


certain statements of fact apparently of a 
neutral character and in respect of which 


‘it would not be in the interest of the 


defendant to say that the events alluded 
to never happened but which are mixed 
up with other facts and inferences and im- 
putations which the defendant may not be 
prepared to admit. And we find that the 
defendant in his examination-in-chief ad- 
mitted some of the facts mentioned in para- 
graphs 3 to7 of the plaint to be true but 


rar ` 


OASES, ~ “a{t908 
4 


‘this case was that his son and not he 
was in possession of the jewels that his 
son stole the only jewels which he receiv- 
ed from the plaintiff’s father for melting 
them and making new jewels. If these 
statements were found to be false and if 
sanction were granted by the lower ap- 
‘pellate Court in respect of them, whether 
made in his deposition or sworn to in the 
written statement as asked for in the 
petition, we do not think such a sanction 
would be open to objection. But as the 
sanction has been granted with respect to 
paragraph 6 of’the written statement, we 
think it ought to be set aside. The sanction 
is set aside accordingly. 
A Sanction set aside. 





(Not roported yet elsewhere.) 
MADRAS HIGH COURT. 
Cık Revision Permios No. 551 or 1908. 
August 20, 1909. 
Fresent — Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
VENURI VENKATASUBBIAH AND OTHERS 
— PETITIONERS 
versus 
GAGGAYA, MINOR BY NEXT FRIEND, 
MAHALAXMI AMMAL AND oTHERS— 
: RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 588, 
622—Orders passed on uppeal under s. 588—High 
Conit—Pevrsion. s - 

Tho High Court has power under section 622, 
Civil Procedure Code, (XIV of 1882), to interfere with 
orders passed in appeal under section 688. 

Petition, under section 622, Civil Procedure 
Code (XIV of 1882), fo revise the order of 
the District Court of Guntur, dated 27th 
January 1908, in C. M.A. No. 8 of 1907, 
presented against the order of the District 
Mansif of Tenali, dated 8th August 1907 in 
O. 5. No. 153 of 1907. 

Mr. O. Rama Chandra Rao Saheb, for the 
Petitioner. : 

Mr. J. Prakasam, for the Respondents. 

Judgment.—a preliminary objection 
is taken that the order sought to be revised 
is an order passed in an appeal under section 
588, Civil Procedure Code, that such an order 
is final under the last clause of that section, 
and that this revision petition does not lie. 
We think the terms of section 622 of the 
Civil Procedure Code under which this 
petition is brought are a sufficient answer 
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kJ 
to this objection. It lays down that the 
High Court may call for the record of any 
case in which no appeal lies to the High 
Court and interfere on a question of juris- 
diction. Thisias wide enough to cover orders 
passed on appeal under section 58%, Civil 
Procedure Code. In this case there is no 
question of jurisdiction. The petition is dis- 
missed with costs, 
_ Petition dismissed. 





(Not reported yet elsewhere ) 
MADRAS HIGH COURT. 
Crvm Revision Perrrion No. 740 or 1908. 
July 22, 1909. 
Present-—-Mr. Justice Abdur Rahim. 
KARUMBAR PANDRAPANDARAM 
AND ANOTHER— PETITIONERS 
versus ` 


AUDIMULA PONNAPANDARAM 


AND OTHERS— RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), se. 53, 54, 57, 
— Plant returnd for presentation to the proper Court 
for want of jurisdiction—Pliumt re-presented to the 
sime Court after striking out cer‘atn prayers to bring 
it roithin its puridiction—Porer of Court to recetve the 
plant as amended —Amendment. 

Where a plaint was returned by Court for 
presentation to the proper Court on ths ground 
that the subject-matter of the suit exceeded the 
pecuniary limits ofita jurisdiction. and the plaintiff 
re-presented it to the same Court gfter striking 
out some of the prayers which had the effect of 
bringing it within the jurisdiction of -th.t Court. 
Held, that the Court had power to receive the plaint 
as amended, 

When an amendment is mado by a plaintiff and 
it is sanctioned by the Court, ib cannot be said that 
the Court had no power to allow or accopt the 
amendment. 


- Civil Revision Petition, under section 622 


of Act XIV of 1882, presented against the 


order of the District Munsif of Valangiman, 
dated 23rd July 1908, in Original Suit No. 
337 of 1907. 

Judgment.—iIn this case the Munsif 


having found on the trial of an issne to the’ 


effect that the subject-matter of the suit was 
uadervalued and that if properly valued it 
would exceed the pecuniary jurisdiction of 
his Court returned the plaint for presentation 
to the proper Court after the valuation had 
baen corrected in accordance with this finding. 
The plaintiff amended the plaint by correcting 
the valuation and also struck off some of the 
properties from the plaint so as to bring the 
yest of the claim within the jurisdiction of 


the Munsif. He then re-presented the plaint 
so amended in the same Courts and put ina 
petition stating that he relingnished his claim 
to the properties which he had struck out. 


. The Munsif thereupon admitted the plaint, 


and the question is, had he the power to do 
so? The Vakil for neither party has been 
able to refer me to any authomty, which 
covers the exact point, nor does the Civil 
Procedure Code afford a clear answer. But, 
I think, in dealing with a question of this 
nature, I ought to act upon the principle that 
unless there is anything in the nature of n 
definite enactment which curtails its powers 
a Court has inherent power to adopt a course 
of procedure which obviously tends to 
facilitate justicein preference to one, which, 
though it may have the appearance of being 
more technically correct, is hkely to result im 
many cases to unmerited hardship and even 
to denial of justice to a litigant. Besides I 
do not see why the action of the Munsif 
should not be held to fall within the letter 
of section 57, Civil Procedure Code, read with 
section 5-4, Civil Procedure Code. And since 
under gection 53, Civil Procedure Code, clause 
(c), the Court itself may at any time before 
judgment amend the plaint, I do not think 
that when_ an amendment is made by the 
plaintiff and is sanctioned by the Court, it 
can be said that the Court had no power to 
allow or accept the amendment. 

I hold, therefore, thatthe order of the 
Mnunsif is right and dismiss the petition with 
costs. 


Petition dismissed. 





(Not reported yet elsewhere ) 
ALLAHABAD HIGH COURT. 
SEGOND CIL APPrAL No. 685 or 1908 
August 7, 1909. 

Present -—Mr. Justice Banerji and 

Mr. Justice Tudball. 

SHIB SHANKAR LAL AND ANOTHER-— 
DerexDants—A PPELLANTS 
versus 
Lala SONI RAM— PLAINTIF — 
RESPONDENT. 

Iimitatimn Act (XV of 1877), 88 2, 19—Acknowledg- 
ment by widow doe: not bird rererstonr—Rrer-. 
seroners do mot derne titls frum widow—Achn“e'edg- 
ment estends time but does n't confer t fle—Lnw of 
lamrtation m force at the tine if instifution applies 
to suit or proceeding —Otvil Procedure Code (Act XIV 
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of 1882), s. 48—Relinquishment of a portion of claim 
bars subsequent suit, but defendant can raise the plea 
ix defence—J’leadings. 

A reversioner under the Hindu Law does not de- 
rive his title from the widow of the last male 
owner, hence an acknowledgment made by the widow 
does not extend the period of limitation as against 
the reversioner under section 19 of the Limitation 
Act, 1877. Bhigwanta v. Suhhs, 22 A. 383; Chhiddu 
v. Durga Dyi, 22 A. 382, followed. Katuma Natuchtar 
v. The Raja of Shivagunga, 9 M.I. A. 889; 2 W. R. 
31, (P. O ), distinguished. 

An acknowledgment was made when tho Limit- 
ation Act, XIV of 1859, was in force, and the suit 
was instituted when the Act of 1877, came into 
force: Held, that the law of limitation applicable 


to the suit or proceedings was the law in force. 


vat the dato of the institution of the suit or ,pro- 
coedings unless there was a distinct provision to 
the contrary. Henco Act XV of 1877 was appli- 
cable to the suit. Gurupadapa Basapa v. Virbhad- 
rapa Irsavgapa, 7 B. 469, followed 

An acknowledgment of liability only extends tho 
period of limitation for tho institution of a suit 
and does not confer a title to the property. Zulfkar 
Husain v, Munna Lal, 3 A. 148, followed. 

The relinquishment ofa relief at the institution of 
a suit would, under section 43 of the Code of 
Civil Procedure, 1882, bar a subsequent suit for 
that relief, but cannot preclude a defendant from 
putting Bae forward as a defence to a suit brought 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 24th of 
March, 1908. | 

Mr. Sundar Lal (with him Mr. Moti Lal 
Nehru and Mr. Gulzart Lal), forthe Appellants. 

Mr. B. E. O’Conor (with him Mr. J. N. 
Chaudhri), for the Respondent. 


Judgment.—tThis appeal arises out 
of a suit for the redemption of a usufructuary 
mortgage dated the 2nd of January 1842 and 
the only qnestion we have to determine 
is whether the claim is time jarred or 
not. 

The mortgage was made by Dalip Singh 
and others in favour of one Khushwakt 
Rai and related to the whole of the village 
Khera Buzurg. Khushwakt Rai died leaving 
a widow, Musammat Jamna, and a daughter, 
Musammat Janki, both of whom are now 
dead. The defendants Shib Shankar Lal and 
Charan Bihari Lal are the sons of Musanumat 
Janki. 

On 12th November 1865 Musammat 
Jamna made a sub-mortgage of her mort- 
gagee rights in favour of Akbay Ram and 
Daya Ram. 

On the 3lst of May 1866 she sold one 
half of her morigagee rights to Debi Prasad 
and Gulab Rai and mortgaged to them the 
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other half which after her death was sold 
to those persons by her daughter Janki 
on 29th April1867. So that Debi Prasad 
and Gulab Rai acquired the whole of the 
mortgagee rights. 

Between the years 1880 and 1883 the mort- 
gagors’ rights in respect of 13- biswas 2% 
biswanistg were acquired by the mortgagees. 
Under various transfers and other transac- 
tions, to which we need not refer, these 
rights as well as the rights of the mortgagee 
passed to Munnu Lal, the father of the 
pleintiff and he thus became the owner of 
the whole of the mortgagee rights and of the 
rights of the mortgagors in respect of 12 
biswas 2% biswansis. The remainder of 
the mortgaged property has been redeemed 
by the original mortgagors and as to 
this there is no controversy in this 
appeal. 

Musammat Janki died on the 30th of 
May 1898 and on the 15th of May 1904 
her sons the defendants Shib Shankar Lal 
and Charan Bihari Lal brought a suit against 
the present plaintiff to have the transfers 
of the mortgagee rights made by the two 
ladies, mentioned above, set aside and for 
possession .of those rights. They obtained 
a decree on the 12th of August 1904 and the 
decree was affirmed by this Court on the 4th 
of February 1907. 

On the 4th of March 1907, the suit which 
has given rise to this appeal was brought 
by the plaintiff for redemption of the 13 
biswas 23 biswanasis share referred to above. 
As.the suit was instituted after the expiry 
of 60 years from the date of the mortgage, 
the plaintiff invoked in aid the acknowledg- 
ment of the mortgage contained in the docu- 
ments executed by the two ladies in the 
years 1865, 1866 and 1867, The Court 
below held them to be valid acknowledgments 
and decreed the claim. 

The first contention raised on behalf of 
the appellants is that those documents do 
not contain an acknowledgment of liability 
and that they do not amount in law to 
an acknowledgment of the mortgage inas- 


much as they were not signed by the ladics, 


There cannot be any doubt that the mort- 
gage in suit was interms admitted by the 
ladies who executed those documents. In '’ 
fact they purported to sub-mortgage and 
sell the rights which they possessed as 
holders of the -mortgage of the 2nd of 


` 
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January 1842. The documents of 1865 and 1866 
purported to have been executed by Musammat 
Jamna; as she was illiterate her signature was 
written on them by other persons. Similarly 
the sale-deed by Musammat Janki which pur- 
ported to have been executed by her was 
signed for her by ‘her husband. There can 
be no doubt that their signatures were 
affixed on the documents under their author- 
ity. They themselves admitted execution 
before the officer who registered the docu- 
ments. The acknowledgments were, there- 
fore, made and signed by them and not 
by their agents aud in this respect 
we fully agree with the Courts below. 

It is next urged that the acknowledgments 
made by the two ladies do not save the opera- 
tion of limitation. Relianceis placed on the 
terms of section 19 of the Indian Limitation 
Act (No. XV of 1877) and itis contended that 
as the acknowledgments were not made by 
the defendants themselves and as they do 
not derive title from the ladies who made 
them, & new period of limitation cannot be 
| computed from the dates of the acknow- 
ledgments. Tho provisions of section 19 
differ in this respect from those of clause 15, 
section 1 of Act No. XIV of 1859 which was 
the Act in fore: at the time when the ac- 
knowledgments were made and signed. Under 
that clause anew period of limitation could be 
reckoned in a anit for redemption of a mort- 
gage, from the date of an acknowledgment of 
the title of the mortgagor or of his right of 
redemption “ given in writing signed by the 
mortgagee or some person claiming under him.” 
Section 19 provides that an acknowledgment 
which would give a new start for the computa- 
tion of limitation must bs an acknowledgment 
by the defendant against whom the right of 
redemption isclaimed “or by some person 
through whom he derives title or liability”. 
Whilst, therefore, under Act No. XLV of 1859 
an acknowledgment by the mortgagee or 
his successor in title would have saved limit- 
ation, ib would have no effect under Act 
No. XV of 1877 unless it was made by the de- 
fendant or his predecessor-in-title. Had Act 
No. XIV of 1859 applied to the present 
case the acknowledgments by the two ladies 
would have been operative as they were 
persons claiming under the original mort- 
gageo. Itis clear that under the later Act 
the agknowledgments would be of no avail. 
They were not made by the defendants and 
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the persons who made them were not persons 
from whom the defendants derive title. Tho 
defendants succeeded to the mortgagee rights 
as the grandsons of the original mortgagee, 
Khushwakt Rai, and not as the sons of their 
mother Janki, and acquired those rights by 
virtue of inheritance to their maternal grand- 
father who was the last fall owner. It is 
settled law that one reversioner does not 
derive title from another but from the last full 
owner [ Bhagtoanta v. Sukhi (1), Chheddu Singh 
v. Durga Dyi (2) and the rulings of the Privy 
Council cited in those cases]. The learned 
counsel for the plaintiff-respondent contends 
that as the widow and the daughter of the 
mortgagee fully represented the estate they 
must be regarded as the persons from whom 
the titleofthe defendants was derived and 
he relies on the analogy of the casesin which 
it was held that a decree obtained against a 
Hindu widow is binding on the reversioner if 
there was a fair trial of the suit in which 
the decree was passed. We are of opinion 
that the analogy does not apply. In the case 
of Katama Nutchtur v. The Raja of Shiva- 
gungah (3) in which the above rule was laid 
down, their Lordships of the Privy Conncil 
said : “Their Lordships are of opinion that 
unless it could be shown that there bad not 
been a fair trial of the right in that snit or, 
in other words, unless that decree could have 
been successfully impeached on some special 
ground it would have been an effectual bar to 
any new suit in the Zilla Court by any person 
claiming in succession to Anga Motoo 
Natchiar. For assuming her to be entitled to 
the zemtndary at all, the whole estate would 
for the time be vested in her absolutely for 
some purposes, though in some respects, for 
a qualified interest ; and until her death it 
could not be ascertained who would be entitl- 
ed to succeed. The same principle which has 
prevailed in the Courts of this country as to 
tenants in tail representing the inheritance, 
would seem to apply to the case of a Hindu 
widow, and it is obvious that there would be 
the greatest possible inconvenience in holding 
that the succeeding- heirs were not bound by 
a decree fairly and properly obtained against 
the widow” (p. 604). Their Lordships held 
the decree to be binding on the veversioner, 
not on the ground that “ho derived his title 
(1) 22 A. 83. (2) 22 A 382. 
(3) 9M. I. A 639; 2 W. R.31, (PO), 
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from and was claiming under the widow but 
on the ground that she fully represented the 
estate for the time and that ‘the greatest 
possible inconvenience’ would arise if the 
decree were not binding on the succeeding 
heirs”. If the litigation was fairly and pro- 
perly conducted the widow was seeking to 
protect the estate and was acting for its 
benefit. The decree passed in the litigation 
would, therefore, bind the estate in the hands 
of the person or persons who succeeded to it 
after her. A widow acknowledging the right 
of redemption of the mortgagor in respect of 
a mortgaged estate cannot be deemed to have 
acted for the benefit of the estate. It would 
be unreasonable to hold that her act would 
bind the estate and to apply toa case like 
this the analogy of the rule of res gudicata re- 
ferred to above. Further more, their Lord- 
ships did not holdin the Shiva Gunga case 
(3) or in other subsequent cases that a re- 
versioner derived his title from the widow or 
other female heir holding a limited in- 
terest. 

. Mr. Agarwala next urges that as the: ac- 
knowledgmenta made in his case were valid 
acknowledgments under Act No. XIV of 1859 
and art, 148, Sch. II of Act No. IX of 1871, 
being acknowledgments by persons claiming 
under the mortgagee, the subsequent altera- 
tion of the law of limitation cannot affect the 
right of redemption of’ the plaintiff. It is 
said that the plaintiff acquired a title by 
virtue of the acknowledgments and that 
title cannot be taken away by subsequent 
legislation. In support of this contention 
we are referred to section 2 of Act No. XV 
of 1877 which provides that nothing con- 
tained in the Act “shall be deemed to affect 
any title acquired” under any enactment re- 
nealed by the Act. 

With reference to this provision it was 
held by a Full Bench of this Court in 
Zulfikar Husain v. Munna Lal (4) that the 
term “title acquired ” denotes a title to pro- 
perty as contradistinguished from a right 
to sue. An acknowledgment of liability 
only extends the period of limitation for 
the institution of a suit and does not confer 
a title tothe property. Therefore, accord- 
ing to this ruling, section 2 does not help 
the plaintiff and cannot save.the application 
of the Act of 1877. The learned counsel 
referring to section 6 of the General Clauses 


(4) 8 A, 148, 
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Act, 1868, contends that in the above riling 


` the provisions of that section were not con- 


sidered. The ruling being one of a Full 
Bench is binding on us and must be fol- 
lowed. Besides, we do not think that sec- _ 
tion 6 applies inasmuch as an acknowledg- 
ment isnot a ‘thing done” in pursuance of 
any Act of the legislature. The law of 
limitation applicable to a suit or proceeding 
is the law in force at the date of the institu- 
tion ofthe suit or proceeding unless there 
is a distinct provision to the contrary [see 
oro. Basapa v. Virbhadrapa Ireangapa 
5). i 
As Act No. XV of 1877 was in force when 
this suit was brought and there is no pro- ` 
vision init limiting or postponing its ap- 
plicalion, -section 19 of that Act applies to 
this case. And under that section the ac- 
knowledgments relied on cannot give to the 
plaintif a new start for the computation of 
limitation as they were not made by the 
defendants or by persons from whom they 


derive their title. 


_ Itis next urged that even if the acknow- 
ledgments are of no avail to the plaintiff 
the claim is not’ time barred because there 
was a fusion of the interests of the mortgagor 
and the mortgagee in the same person be- 
tween the years 1883 and 1898, that no 
mortgage was in existance during that period 
and that art. 148 of the second schedule to 
Act No. XV of 1877 does not consequently 
apply. Ii is contended that the suit is 
goverened by art. 120 and- that the plaintiff’s 
cange of action arose when there was\a 
bifurcation of interest upon the death \ E 
Musammat Janki in 1898. In support of th 
contention a number of , English anthorities 
have been cited. We do not deem it necess- 
ary to rofer to those cases as they do not 
appear to us to bein point. If it be assumed 
that art. 120 applies to the case, the 
plaintiff’s right to sue admittedly arose on 
the death of Janki in 1898. And the six: 
years’ limitation prescribed by the article 
expired in 1904. This suit which was not 
instituted until the 4th of March 1907 was, 
therefore, beyond time. Further, a complete , 
fusion of interests did not take place aa 
Janki had only a limited interest in the 
mortgagee rights and it was this limited 
interest which the plaintiff purchased from 
her. : 
. (5) 7 B, 459, ag 
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The last contention 'on behalf of the 
plaintiff-respondent ig that the’ matter is 
res judicata ; under section 13, Exp. II of 
Act No. XIV of 1882 inasmuch asin the. 
suit brought by the defendants in 1904-they 
could have claimed the whole estate the 

< equity of redemption having become extinct, 
but did not do so. We do not agree with 
“the contention. Inthe suit referred to, the 
defendants, claimed only the rights of the 
mortgagee on tho ground that Ifusammat 
Janki and her mother had only life-estates 
and there was no legal necessity for the 
transfers made by them. 
they were bound to put forward all matters 
whieh might have been made ground of 
_ attack. The extinction of the equity of re- 


demption could not have been any ground | 


for claiming the rights of the mortgagee 
bnt would have been inconsistent with 
such aclaim. - It may be said that they re- 
linguished a part of the relief which they 
were entitled to ask for. Such relinquish- 
ment would under section 43 have barred a 
subsequent suit for that relief but cannot 
preclude & defendant from putting it for- 
ward as a defence to a.suit brought against . 
him. 

` For the refsons stated above we are of. 
opinion that the claim is barred by limitation 
and that the acknowledgments relied unon 
by the plaintiff cannot take the case ont of 
the operation of limitation. We, accordingly, 
allow the appeal, discharge the decrees of 
the Courts below and dismiss the suit with 
costs in all Courts including fees on the higher 
scale. i 


Appeal allowed, 





(Not reported yet elsewhere.) 
; MADRAS HIGH COURT. 
‘City Cryin Court APPEAL No. 26 or 1907. 
July 13, 1909. 
- Present :—-Sir Ralph Benson, Offg. Chief 
- Justice and Mr. Justice Sankaran Nair. 
P. VELAYUDA NAICKER AND OTHERS— 
DEFENDANTS-- APPELLANTS 
j versus 
HAIDER HUSSAIN KHAN SAHEB 


AND ANOTHER— PLAINTIFFS — RESPONDENTS. 

Transfer if Property Act (IV of 1882), s B4— 
Tender of mortyage muney—Re/usal to seceive by 
morigtgee—Intcrest from date of tender—Whether mort- , 


For that claim . 


gajor should keep money ready for payment even after 
refusal, 

When a mortgagee refuses to receive the mort- 
gage amonns validly tendered to him, interest on 
the principal money ceases to run from the dato 
of the tendor. 

The word ‘tonder’ does npt imply that tho 
mortgagor mnst always be ready to pay the money 
ovon aftor refusal by the mortgagee. 

Whero tho amount tendered was borrowed from 
a third person to whom it was returned after the 
mortgngee refused to receive it: Held, that this would 
not affect tho application of the rule as to cessa- 
tion of interest fiom the date of valid tender. 

Appeal against. the decree of the City 
Civil Judge in O.S. No. 73 of 1907. 

Judgment.—tThe Judge has found, 
and his finding is not disputed before us, 
that there was a genuine and unconditional 
offer by the agent of the mortgagor to pay 
the mortgagee the amonnt dueto him. The 
agent had the money with him. The mort- 
gagee refused to receive the amount that 
was so tendered. Under section 84 of the 
Indian Transfer of Property Act interest on 
the principal money shall cease to run from 
the date of the tender, andthe Judge has 
disallowed interest from such date It is 
contended before us that itis proved in this 
case that the money tendered to the mort- 
gagee was received from a person who had 
agreed to purchase the property from the 
mortgagor after redemption and as he received 


.back his money after the mortgagee refused 


to accept the tender, it cannot be said that 
the plaintiff. mortgagor, from the date always 
kept the money ready for payment and that, 
therefore, the interest must run on, and the 
cases of Gyles v. Hall (1), Satyabadi Behara 
v. Musammat Harabati (2) and Jagat Tasini 
Dasi v. Naba Gopal Chuki (3), are relied upon. 

We are bound by the terms of section 84 
of the Transfer of Property Act, and, as 
already pointed out, under that section, 
“ interest shail cease from the date of tender". 
The word tender does not in itself imply 
that he must have been always ready to pay 
the money. It is notalleged in this case that 
there was a subsequent demand by the mori- 
gagee for the amount and that the mortgagor 
failed to pay. We, therefore, think the Judge 
is right in disallowing interest and we dis- 
miss the appeal with costa. 

Appeal dismissed. 


(1)2P W 378 
(2) 84.0, 229; 5 C. L. J 192. 
. L. J 270. 


(3) 34 0. 305; 5 O 
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MADRAS HIGH COURT. 
Sxconp Civit Appear No. 896 or ADE 
September 3, 1909. 
Prisent :—Mr. Justice Munro and Mr. J EN 


Abdur Rahim. 
ASHA BLBI—-AND DEFENDANT — APPELUANT, 
Versus 
KADIR IBRAHIM ROWTHER— PLAINTIFF 
RESPONDENT. 


Muhammadan Law—Hanafi sohovl—Divorce Pro- 
nouncement of talak by hurband whether should Le 
direstly addressed to the wife—Marriage tie, incidents 
of~~Sureeh and Kinayah Jorms of divorce. 

Marriage, according to Muhammadan Law, is a 
contract which hay certain incidents attached to it, 
auch as the right of the husband to connubial 
services of his wife andof the wife to the conjugal 
society of her husband, the duty of the husband 
to maintain his wife and children, to control her 
liberty of movement and to inflict corporal chastise- 
ment on her in cases of flagrant misbehaviour, 
&c,, & Besides these ordinary incidents, it is open 
to a man and a woman, entering upon marriage, 
to define their future marital rights and habilites 
inter sge so as to considerably modify the rights and 
obligations that flow ordinarily from a valid marriage. 

The most important privilege of the husband is 
to dissolve the marriage at his discretion. 

Divorce may be effected either by the use of 
words, which are regarded in law as Suresh or 
explicit, such as, ‘I have divorced thee’ &, or by 
words of equivocal meaning technicall 
yah, The distinction between surerk and kinayah 
is thia: when 6" person expresses his legal act, 
whether 16 be a contract, release of rights or 
dissolution of legal relations, in spoken words, the 
meaning of which is unmistakexble, either becanse 
the expressions used have acquired a particular sig- 
nificance by long usage or otherwise, the law will 
take him to mean what his words convey and will 
neither permit him to say that he meant some- 
thing else nor entertain such a question at all. 
When, on the other hand, the language used is 
‘ambiguous, 16 is open to the person using it to say 
what he meant and the circumstances may be taken 
into account,to ascertain his meaning. The Mu- 
hammadan law does not, in this matter, pay any 
regard to the fact of the speech being in tho direct 
or in the indirect form. 

_According to the principles of the Hanafi Law, 
thé hneband has an absolute right to dissolve the 
marriage and the only condition for the valid exer- 
cisa of auch a right is that he must be major 
and of sound mind at the time. The wife’s con- 
sent or absence of consent to the action of her 
husband is immaterial, and it isnot necessary that 
the, words of repudiation should be uttered to or 
in the presence of the wife to effectuate a valid 
divorce. 

Fursurd Hussein v. Janu 
sented from. 

Barabary. Rahmah; 3Q B. 687 and Ful Chand v. 
Nasab dhi Chowdhury, 86 O. 184,13 O. W. N. 184; 
QC. L. J 105;1 Ind. Cas. 740, approved. 


Second appeal against the decree of the 


Biber, 4 O. 688, dis- 
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District Court of Trichinopoly in A. §. 
No. 154 of 1907, presented against the decree 
of the District Munsif of Srirangam in O. 5. 
No. 199 of 1906. 

Messrs. S. Sreenivasa Atyangar and K. V. 


. Krishnasawmt Atyar, for the Appellant. 


Hon. P. 3. Stvaswami Atyar (Advocate- 
General), for the Respondent. 
Judgment.—oOne of the defences of the 
appellant as defendant in a suit for restitution 
of conjugal rights was that she had been divore- 
ed in the irrevocable form by the respondent 
(plaintiff in the suit) by pronouncement of ' 
talak three times on the 9th January’ 1906, 
that is sometime before the institution of the 
suit. The District Munsif believed the evidence 
adduced on behalf of the defendant on the: 
point but the District Judge in appeal did 
not come toa finding on the question whe- 
ther talak was in fact, pronounced as-alleged 
but being of opinion that the words of 
repudiation mast be addréssed to the wife 
held that as in the present case talak is 
not shewn to have been addressed to the 
defendant it would not be effective to 
dissolve the marriage. We have considered 
the evidence as to repudiation for ourselves 
and we think that the Munsif’s conclusion, 
that the respondent pronounced falak three 
times is supported by evidence and the pro- 
babilities of the case. The words which the 
respondent actually used were “Oh, Naina 
Mahamad Rowther! It is 4 or 43 years since 
I married your daughter. You have now 
bronght her away. This is the taluku for 
your daughter. This is the talaku for your 
daughter. This is the alaku for your danghter, 
talaku oncé, talaku twice, talaku thrice, mutt- 
aluku. Hereafter you may marry your daughter 
yourself or marry her to a Pallan. She has 
become my mother.” 

We have no doubt that the District Judge 
in holding that these words did not effectnate 
a divorce bécause they were addressed to 
the defendant’s father, although they 
undoubtedly referred to the defendant, took 
an erroneous view of the Hanafi Law which 
is the law of both the parties on the subject. 
According to the principles of that Law the 
husband, as we shall see, has an absolute 
right to dissolve the marriage, and the only 
condition for a valid exercise of such a 
right is that he must be major and of sound 
mind atthe time. ‘The wife’s consent or 
absence of consent to the action of her bus- 
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‘band is immaterial and there is nothing, 
therefore, in the reason of the law why in 
order that a divorce pronounced by a husband 
should be valid the words of repudiation 
should be addressed to or uttered in presence 
of the wife. All that the law requires is 
that the words should refer to the wife 
though if they be not communicated to her 
at the time a question may possibly arise as 
to whether she is not entitled until she comes 
to know of the divorce to bind her husband 
by certain acts such as pledging his credit 
for obtaining the means of subsistence. That 
the law on the point is as we have stated 
will be easily intelligible if we bear in mind 
the theory and the principles which constitute 
the Muhammadan conception of marriage as 
a legal institution. In Tawzib (Cal. Ed. 
page 71), marriage is described as “a contract 

< which has been legalised for manifold objects 
such as preservation of the species, the 
fixing of descent, restraining men from 
debauchery and the encouragement of 
chastity, promotion of love and union between 
the husband and the wife and of mutual 
help in earning livelihood.” Marriage is 
regarded as a contract (agd), for no such 
relations as those connoted by marriage can 
be established between two members of the 
opposite sexes except by their voluntary 
action. In the case of minors, persons recog- 
nised by the law as guardians or curators 


for this purpose are authorised, subject to` 


certain important conditions and restriction, 
to entér into the contract on the minors’ be- 
half. Marriage differs, however, from .other 
contracts in one important respect ; it cannot 
according to the Sunni law ba expressed to 
be limited for a period of time. 

As incident to a valid marriage, the law 
imports certain rights and obligations tnter 
se between the parties. The theory on which 
such marital rights and obligations are 
based is that the wife upon marriage sur- 
renders her further marital freedom and the 
husband acquires a right to her connubial 
services (mutat) in consideration of certain 
obligations mostly of a pecuniary character 
incurred by him. Hence the husband is 
spoken of in the books as the owner, as it 
were, of her conjugal services, to secure 
which he is entitled to exercise over the 
wife a certain amount of personal authority 
and control. The wife has also a right to 


the conjugal society of the husband during. 
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the oontinuance of the marriage, but it 
cannot be said to Le of the same absolute 
character as the corresponding right of the 
husband. The husband does not by marriage 
lose his further marital liberty thongh the 
law for reasons of policy has restricted that 
liberty to his having four wives at one and 
the same time. Neither of the parties to 
a mairiage acquires a right to or power over 
the property of the other but on the death 
of oné partner the survivor takes a specified 
share of the inheritance as an heir. The 
obligation of the husband consists mainly in 
his being made responsible for the mainten- 
ance of the wife and of the children born of 
the marriage according to his status in life 
and he is farther bound to make a certain 
settlement of money or property called mahr 
or dower on the wife. In case he has more 
than one wife his dealings with them all 
must be on a strictly jast and impartial 
basis., 

The authority with which the husband is 
armed over the wife is of a disciplinary 
nature and gives him the power to control 
her liberty of movement and in cases of 
flagrant misbehaviour and disobedience even 
to inflict corporal chastisement on her provid- 
ed the exercise of his authority does not 
in any case infringe her right to the safety 
of life, limb or health nor amounts to cruelty 
such as by depriving her of social relations 
with her own people. The right to domestic 
authority is conceded tothe husband rather 
than to the wife in consideration, as hinted 
above, of the pecuniary burden imposed upon 
the husband and also because of the presum- 
ed superiority of the male sex in judgment and 
discretion. For the same reasons the husband 
is recognised as having an absolute right to 
putan endtothe marriage by his private 
act. No doubt an arbitrary or unreasonable 
exercise of the right to dissolve the marriage 
is strongly condemned in the Koran and in 
the reported sayings of the Prophet (Hadith) 
and is treated as a spiritual offence. But 
the impropriety of the husband’s conduct 
would, in no-way, affect the legal validity of 
a divorce duly effected by the husband. 
Upon divorce being pronounced the wife 
becomes at once entitled to be paid her 
dower ; unless it has been paid before and 
after a certain period of probation she is 
free to marry again. In addition to the 


chusband’s right to dissolve the marriage 
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whenever he chooses, in certain-cases such as 
that of the physicalincapanty of the husband 
or the wife and of improper marriages 
contracted by the guardian of a minor the 
aggrieved party may ask the Court to annul 
of set aside the marriage. 
These are the ordinary 
Muhammadan marriage; but ag marriage 
among the Muhammadans is in its constitution 
-® contract, itis open to aman and a woman 
entering upon marriage to define their future 
marital rights and liabilities inter se so as to 
considerably modify the rights and obliga- 
tions that ordinarily flow from a valid 
marriage. For instance the wife may protect 
herself if she so chooses by stipulation 
made either before or after marriage to the 
effect—it is not necessary to consider here 
the exact form in which such stipulations 
may be matie—that the husband shall not 
exercise guch control over her liberty of 
movement as the law otherwise vests in him 
or that he shall not take to himself another 
wife. The husband may. onthe other hand 
by especial stipulation, free himself from 
liability to maintain the wife who may also 
release her right to the dower or they 
may agree that non-payment of the dower 
shall not be a bar to the exercise of his marital 
rights. In some parts of India stipulations 
for the protection of the wifesuch as have been 
mentioned are of common occurrence at the 
time of marriage but almost allover India 
generally protection of the wife against an 
improper exercise by the husband not only 
of this marital anthority but also of his power 
to dissolve the marriage is for all practical 
purposes secured by fixing the dower pay- 
able to the wife at an amount qnite out of 
proportion to the means of the husband. 
However that may be, the husband always 
has aright to dissolve the marriage at his 
discretion whatever be the consequences he 
may have to face , 
The learned District Judge has cited 
Baillie’s Digest and a decision of the Calcutta 
High Court, Furzund Hossein v. Janu Bibee 
(1), as authority for his proposition that the 
words of talak in order to be effective in 
law must be addressed to the wife He does 
not, however, mention the passage he relies on 
in Baille’s Digest but presumably he relies on 
the passage cited in Furzund Hossein v. Janu 
Bibee (1) and other passages of a similar 
(1) 4 O. 588 atp. 691. - 
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significance. It has been urged by the learned 
Vakil for the appellant that this decision isnot 
an authority for the view propounded by the 
District Judge. It is not quite easy to ascertain 
the exact nature of the proposition intended to 
be laid down there by Mitter and Mclean, 
JJ., but their decision -having regard to 
the facts of that case seems to involve two 
propositions, that the Muhammadan law has 
prescribed certain formulas for divorce which 
must be strictly observed if the divorce is in 
the sureeh or express form and that the 
direct form of speech is of the essence of 
those formulas. We are unahle to assent to 
either of those propositions. The learned 
Judges quote from Hamilton’s Hedaya the 
passage “talak sureeh or express divorce is 
where a husband delivers the sentence in 
direct or simple terms as if he were to say 
‘I have divorced you’ or ‘you are divorced’ 
which effects a talak rijat or divorce rever- 
sible” as an authority for this view of the law, 
Hedaya itself is undoubtedly a book of 
supreme authority on Hanafi law and if it 
has laid down that a sureeh or express divorce 
to be effective must be couched in the direct 
form of speech as Hamilton is.understood to 
suggest, one would feel the greatest hesita- 
tion in holding the law to be otherwise. 
But Hedaya lays down no such proposition 
which, as we have pointed ont, would be 
inconsistent with the principles governing -. 
the Mahomadan law of divorce. At the 
beginning of the- Chapter in which the 
question as to how divorce may be effected 


- is considered the passage in the original. 


literally . translated would run thus :— 
‘divorce is of two kinds, sureeh (usually 
translated as express) and kinayah (usually 
translated as ambiguous). Surreh or express 
divorce is his words (t e., is constituted by words 
of the husband.) “Thou art taliqun.’ (or 
divorced) and mutallagatun (another combi- 
nation of the root letters t, land q also 
meaning divorced) and ‘I have divorced thee’. 
With these a reversiblé divorce is effected.. 
Because these words are usedin divorce (t.e. 
in pronouncing divorce) and are not used 
in others (r.e, other connections) and are, 
therefore, sureeh and eversibility is attached 
on the authority of the text (meaning a . 
passage in the Koran). “And it does not - 
require kiyat (t.e., proof of intention to use 
the word in the sense of divorce.) Because it 
is express in that connection by reason 
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-of preponderance of usage.” In plain English 


what is meant is that divorce may be effected 
either by use of words which are regarded 
in law as suresh or explicit such as ‘I have 
divorced thee’ ete, or by words of equivocal 
meaning technically called -kinayah. If the 
words which the law regards as clearly and 
explicitly meaning dissolution of the marriage 
tie by the husband have by usage acquired 
that meaning such as the different forms of 
the word falak, then it is not necessary to 
prove thatthe husband by using such an 
expression meant to convey divorce. In 
Muhammadan jurisprudence the distinction 
between sureeh and kinayal is this. when 
& person expresses his legal act, whether it be 
a contract, release of rights or dissolution 
of legal relations in spoken words, the mean- 


< ing of which is unmistakable either because 
. the expressions used have acquired a particular 


significance by long usage or otherwise, the law 
will take him to mean what his words convey 
and will neither permit him to say that he 
meant something elsenor entertain such a ques- 
tion at all. When on the other hand the langu- 
age used is ambiguons ib is open to the person 
using it to say what he meant and the circums- 
tances may be taken into account to ascertain 
his meaning (See Tawzib, Cal. Ed. p. 110 and 
Talwit, Constantinople Ed. pp. 187—9 and 
Fatawa Alamgiri, Bulaq Ed. Vol. I p. 374). 
This rule, it may be observed, is not without 


a parallel in the rules of the English law - 


regarding the , interpretation. of deeds. The 
word talak, or rather the different forma- 
tions of the root letterst, land ag, has ac- 
quired a clear and definite meaning as 


denoting dissolution of the marriage tie by 


declaration of the husband. It is not only 
used in that sense in the Koran and the 
sayings of the Prophet but habitually by 
the people as a matter of usage although its 
root meaning is “Setting free” or “letting 
loose.” Hence in law the word talak und its 
variations are regarded as having the force 
of a sureeh expression so that when a man 


. uses the expression with reference to his 


wife he cannot afterwards be allowed to say 
that he meant not divorce but something 
else. On the other hand, if a man were, for 
instance, to say to his wife: “Thou art not 
my wife” or “Iam not thy husband” or on 
being asked by a third person “hast thon a 
wife” answers “no” there vould be no 
divorce unless he meant it (See Fatawa 
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Alamgiri, Bulag Ed. 1 p. 375). This is all 
that is meant by the express (sureeh) or 
ambiguous (kinayah) forms of divorce and 
nothing turns upon the direct or indirect 
form of speech. If, therefore, when Mr. Hamil- 
ton speaks of direct and simple words he 


< means thereby that the words of divorce in 


order to be sureeh or express must be 
addressed to the wife, then he is laying 
down a proposition for which there is really 
no warrant in-the Hedaya or any other 
authoritative writing on Muhammadan Law or 
in the principles of the Muhammadan Liaw of 
divorce. Mr. Hamilton’s Hedaya, as is well- 
known, 18 nota translation of the original 
Hedaya in Arabic, but of a certain com- 
mentary of ib prepared in Persian especially 
for the use of Mr. Hamilton, who apparently 
was unfamiliar with Arabic, by certain 
Moulvies of Calentta. This Persian Com- 
mentary is not ordinarily available and is 
seldom, if ever, used among the Muhammadans, 
nor evor referred toas an authovity. Mr. 
Hamilton’s translation of it has, however, 
found vogue in the Courts and is constantly 
relied on as authority on questions of Hdnafi 
Law, though often under the wrong impres- 
sion that itis a translation of the Hedaya 
itself. But no statement in Mr. Hamilton’s 
book which is not to be fonnd in tho 
original Hedaya can be actepted as an 
authoritative exposition of the Muhammadan 
law on & particular point unless it agrees 
with the principles of that law or with what 
is laid down by well-known Mubamadan 
Jurists of authority on the subject. 

The next question to be considered with 
reference to the ruling in Furzand Hossein 


` v. Janu Bibes (1) is whether the expressions 


mentioned in the Hedaya as constituting 
express divorce are exhaustive of the forms 
of such divorce or are mere illustrations 
of the ways in which the different com- 
binations of the root-word t, 1 and q may 
be used. On reading the passage from Hedaya 
cited above, one would prima facie be led 
to think that the phrases iu question were 
meant to be exhaustive of the forms of such 
divorce, but that is not so, as pointed ont in 
Fathul Kadar, Vol. 3, page 350 (printed at 
Maimania Press, Cairo), a most authoritative 


-commentary on Hedaya. The prima fucte 


meaning of the passage would be that there 
were no suresh forms of divorce except those 
mentioned but that is not what is meant and 
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later on the author (t.e., of Hedaya) mentions 
tailig the infinitive form of t,1,qas among 
the express terms of divorce although not men- 
tioned before. And the language of the Kauz 
(a treaties of great authority on the Hanafi 
Law) which is to the effect “for instance, 
‘thou art taliqun (divorced) and mutallagatun 
(divorced)’ and ‘I have divorced thee 
{tallugtoke), is better. ...... ” That this is 
go can admit of no doubt if once we remember 
that the only questionin connection with 
a word or phrase being either sureeh or 
kinayah is whether the law does or does not 
regard it as clearly and unmistakably ex- 
pressive of the meaning of the man, the legal 
significance of whose act is in dispute. And 
we are not aware that the Muhammadan law 
in this connection pays any regard to the 
fact of the speech being in the direct or 
indirect form. Similarly by the definition of 
talak given in Fatawa Alamgiri quoting from 
Bohmr Raiq and cited in Furzund Hossein v. 
Janu Bibee(1), from Baillie’s Digest at p. 205, 
what is meant by the passage “Repudiation or 
talak as the term is defined in law, is a release 
from the marriage tie either immediately or 
eventually by the use of especial words’ is 
not that the law gives effect to a divorce 
only if some special.or particular words are 
used, but that talak denotes dissolution of the 


marriage tie when it is effected by words of . 


the husband ‘conveying that meaning as 
distinguished from the setting aside by the 
Court of a marriage on grounds like those 
mentioned above (see Bahmr Raig, Egyptian 
Ed. Vol. IL p. 252). 

The learned Judges also rely upon another 
passage in Baillie’s Digest viz, ‘Its pillar is 
the expression.’ “Thou art repudiated’ or 
the like. But with great respect itis difficult 
to see how that passage affords any authority 
for the proposition that the words of repu- 
diation must be directly addressed to the 
wife, since the expression within inverted 
commas is cited as a mere illustration. We 
may mention that the ruling in Furzand Hos- 
sein v. Janu Bibee (1) has been considered in 
two recent cases of Sarabat v. Rahtabat (2) 
Ful Ohand v. Nazab Ali Ohowdhry (8). In 
Barabas v. Rahtabat (2) Batcholor, J. ubserves 
that if Fureand Hossein v. Janu Bibee (1) be 
understood to lay down that a pronounce- 


ment of divorce in order to be valid must 
(2) 80 B. 537. 
(3) 86 C. 184; 9 C. L. J. 105; 18 G. W. N. 134 1 Ind. 
Cas. 740, 
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be made directly to the wife he is not prepared 
to follow the ruling because the Mahomadan 
law nowhere lays down such a condition. We 
quite agree in that view. In Ful Ohand v. Nazab 
Ali Chowdhry (8) Stephen and Doss, JJ. also 
held that the absence of the wife makes no- 
difference to the validity of a divorce other- 
wise duly effected but they think that in 
Fursand Hassein v. Janu Bibee (1). there is no 
express decision to the contrary. i; 

The result is that the defendant having 
been, in our opinion, validlydiv orced by the 
plaintiff the latter’s suit for restitution of 
conjugalrights fails. The appeal will, therefore, 
be allowed and the judgment of lower Appel- 
late Court set aside and that of the Munsif 
regtored The appellant will have her costs 
throughout. We may mention that in the view 
we have taken it becomes unnecessary to 
consider the other questions raised by the 
appellant viz., whether the plaintiff has been 
guilty of such cruelty as would disentitle him 
to restitution. 

Appeal allowed. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Criminar Reviston Case No. 370 or 1909. 
(CrimixaL Reviston Petition No. 276 
or 1909.) 

September 23, 1909. : 
~ Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. ` 


Inre M. ATCHUTHA MENON— PETITIONER. 

Madras Plague Regulations 14 (8)— Local Plague 
Authorities, meaning of. 

Tho words ‘Local Plague authorities’ in Regu- 
lation 14 (3) of the Madras Plague Regulations refer 
i the plague authorities of the port of disombark- 
ation, i 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Head 
Assistant Magistrate of Palghat in Criminal - 
Appeal No. 82 of 1909, confirming the con- 
viction and sentence passed on the peti- 
tioner in Calendar Case No. 197 of 1909 by 
the Stationary Second Class Magistrate of 
Palghat. ; 

Mr. T. R. Ramachendrier, for the Peti- 
tioner. 

The Publio Prosecutor (Mr. 0. F. Napier), 
Contra. | 


Judgment.—We are of opinion that 
the words “Local Plague Authorities” in 
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“Regulation 14 (3) of the Madras Plague 
Regulations refer to the plague authorities 
of the port of disembarkation. The Port 
Health Officer had no power to exempt the 
petitioner save as provided in Regulation 14 
(8), and the petitioner must be supposed 
to have known the law. He was rightly con- 
victed and the petition is dismissed. 
Petition dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Sscono Crvic Appeat No. 663 or 1909. 

August 5, 1909. E 
Present :—Mr. Justice Banerji and 
Mr. Justice Alston. 
HARBANS TIWARI—Ptamntivy— 
APPELLANT 
versus 
TOTA SAHU AND EE A DANA 
RESPONDENTS. 

Civil Procedure Ode (Act XIF of 1882), 68, 44, 45— 
Misjoinder of parties and rauses of action—Pre-emption 
suit—Different sales by different persons to vre vendee— 
One suit for all sales—All vendors made parlies—Sxit 
not bad—Vendors not necessary parties to a pre- 
empliwn suit—Court’s duty not to dismiss but to 
amend, 

Claims for are emption in respect of moro gales 
than one can be joined together against the same 
vendep in one sut. This would not offend against 
tho povisions of section 44and 19 permissible under 
sectigh 45 of the Code of Civil Procedure, 1882. 
Bhafftati Prasad Gir v. Bindeshri Gir, 6 A. 106, not 
followed. Kalan Singh v. Gur Dayal, 4 A. 163, fol- 
lowed. 


In a suit for pre-emption the joinder of the vendors 
as defendants is unnocossary, therefore, it ought not to 
have the offect of rendering the suit liable to dis- 
missal on tho ground of misjoinder—Lok Singh v. 
Baltvan Singh, A. W. N. (1903), 239; Mira Lal y. Ram 
Jas, 6 A. 57 ; Ram Sarup v. Sital Prasad, 26 A. 549, 
followed ; Kallan v. Gur Dayal, noticed. 

Obiter dictum :—If there is a misjoineder of parties 
and causes of action, the suit ought not to bo 
dismissed but the Comt should amend tho plaint 
and allow the plaintiff to proceed with tho claim 
in respect of one of the causos of action. 

Second appeal from the decision of the 
District Judge of Gorakhpore, dated 11th 
of April, 1908. 

Mr. Iswar Saran, for the Appellant. 

Mr. M. Maleyia (with him Mr. 
Behary) for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption which has been 
dismissed on the ground of misjoinder of 
parties and causes of action. The facts are 
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“pre-emption in respect of the two sales. 
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these:—On the 12th of April 1904, four 
persons tis.—Rajman Tiwari, Rajmangal 
Tiwari, Musammat Gajra and Bechan Tiwari 
executed a sale-deed in favour of the defen- 
dant Mohar Ali Khan. When the sale-deed 
was presented for registration, doubts arose 
as to whether Bechan was of full.age and, 
therefore, it was registered at the instance 
of Rajman Tiwari, Rajmangal Tiwari and 
Musammat Gajra only. Tt was thus a valid 
sale of the jths share of the property owned 
by thethree persons, mentioned above. On 
the 13th September, 1906, Bechan Tiwari 
sold to the same vendee the remaining }th 
share. In respect of both these sales the 
plaintiff Harbans Tiwari brought the pre- 
sent suit for pre-emption on the basis of 
custom alleging that he was entitled to pre- 
empt the property. The defendants to the 
suit were the four vendors, the vendee and 
one Tota who had brought rival claims for 
The 
vendors did not contest the claim. The vendee 
denied the existence of the custom alleged 
by the plaintiff but at the hearing withdrew 
that objection and admitted that the custom 
alleged by the plaintiff prevailed. Tota 
alone seriously contested the claim and he 
did so on two grounds (1) that the plain- 
tiffhad no preferential right of pre-emption, 
and (2) that there was a misjoinder of 
parties and causes ofaction. # he first plea 
he abandoned in the Court of first instunce 
and admitted that the plaintiff’s right was 
superior to his. It was also admitted that 
the amount of consideration mentioned in 
the sale-deeds was the true consideration for 
the sales. He thus disputed the plaintiff's 
claim solely on the ground of misjoinder. 
This plea prevalied in both the Courts 
below; hence this appeal. We may ob- 
serve in the first place that if there was 
& ‘misjoinder of parties and causes of 
action, the suit ought not to have been dismissed 
but the Court should have amended the 
plaint and allowed the plaintiff to proceed 
with the claim in respect of one of the 
sales. We are, however, of opinion that 
there was no misjoinder such as would 
be fatal to the hearing of the suit. Under 
section 45 of the Code of Civil Procedure 
1882 separate causes of action might pro- 
perly be joined together against the same 
defendants provided that the provisions of 
section 44 were not contravened. There is 
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no question of the application of section 44 
in this case. Hach sale was‘a distinch causa 
of action as against the vende, and as the 
vendee in regard to each sale was the same 
individual the plaintiff was competent to 
unite different causes of action in one suit 
against the same vendee. The Court below 
in holding the contrary has relied upon 
the decision of this Court in Bhagwati Prasad 
Gir v. Bindeshri Gir (1). This case, no doubt, 
supports the view of the Court below, but 
we may observe that Mr. Justice Oldfield, 
who was one of ths learned Judges who 
' decided that case, held the contrary “sitting 
with Mr. Justice Brodhurst in Kalian Singh 
v. Gur Dayal (2) and expressed -the opinion 
that one guit could be brought in respect of 
several sales against the same vendee and 
that this procedure would be justified by 
the provisions of section 45. _In our opinion 
claims for pre-emption-in respect of more 
sales than one can be joined together against 
the same vendee in one suit. This would 
not offend against the provisions of section 44 
and is permissible under section 45. Such 
a procedure would prevent multiplicity of 
actions. It is true that in Kalian Singh v. 
Gur Dayal (2) it was held that where there 
“were different vendors, the result of their 
being joined together in the same soit 
would be a ‘misjoinder of defendants, but 
in that case it was not considered whether 
the vendors: were necessary parties to the 
suit. If the vendors were not -neces- 
sary parties, their being joined with the 
vendee was superfluous. Ib was held in Lok 
Singh v. Balwan Singh (3), following Hira 
Lal v. Ramjas (4), that in a suit for-pre- 
-emption the vendor was not a necessary 
party. The same view was held in Ram 
Sarup v. Sital Parsad (5), Having regard to 
these authorities the joinder of the vendors 
was an unnecessary act on the part of the 
plaintiff and ought not to have the effect of 
rendering the suit liable to dismissal on the 
ground of misjoinder. However, this defect 
if any, could have been easily cured by 
striking ont from the array of parties the 
‘names of the vendors. There was, as we 
. have stated above, no substantial defence 
-to the claim; the -plaintiff’s right was ad- 


. mitted and there was no dispnte as to 
(1) 6 A. 108. (2) 4 A. 163. 
(8) A W. N (1908) 239 
(4) 6 A. 67, (5) 26 A, 640. 
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the amount of the purchase-money. It was 
only on the ground ofthe alleged defect in 
the-frame of the suit that the claim of the 
plaintiff was thrown out. In our judgment 
there is no ‘pretence that the adding of 
the vendors caused any prejudice to any of 


-tho parties or any inconvenience to them. 


The vendors did not appear and object 
to the plaintiff's claim, It is they alone 
who could have pleaded inconvenience but 
they did not do so. In our judgment the 
Courts below were wrong in holding that 
the claim was bad for misjoinder of causes 
of action and of parties. There is no other 
question in the case and it is clear that 
if there is no fatal defect in the frame 
of the suit the plaintiff is entitled te the 
In our opinion 
there is no such defect. We, according- 
ly, allow the appeal, set aside the decrees 
of the Courts below, direct that the names 
of the vendors, defendants, be removed from 
the array of parties and decree the plain- 
tiff’s claim, with costs in all Courts includ- 
ing in this Court fees on the higher 
scale. We allow the plaintiff three months 
from this date to pay the purchase-money. 
In the event of his failing to pay the pur- - 
chase-money within the time fixed, the 
suit will stand dismissed with costs in all 
Cotrts. ‘ 


Appeal allowed. 





(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
CRIMINAL Appgats Nos. 34 AND 35 or 1909, 
5 July 29, 1909. 

Present -—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Sankaran Nair, 
In Appran No. 34 
In re P. A.SOMASUNDRAM PILLAY AND 

"OTH ERS—-P BISONERS 
In AePrAL No. 85 
KANDASAWMY PILLAY AND OTHERS— 
PRISONERS. 

Penal Code(Act XLV of 1860)—Fo gery —Fabrication 
of false document to confirm an alleged title—Furgery 
Jor the purpose of establishing an already emwting 
title—Offence. š 

The accused wore charged with and convicted 
of the offence of having fabricated a document 


purporting tohavo been executed by one Min their - 


favour whilc, as a fact, M had not executed it. Tha 
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* acoused pleaded ‘that the property comprised in the 
document already belonged to them by virtuo of 
some documents executed iu the name of M benains 
for them, and that the document in question was 
only intended to confirm their already existing 
title to the property: 

Held, that the accused were rightly convicted 
of forgery and thatit made: no difference that the 
fabricated document was intended to confirm an 
already existing title 

Kailas Chandra Das v. The Crown, 60. W. N. 882, 
not followed. 


Appeals under section 410, Oriminal Pro- 
cedure Code, against the sentence of the 
Sessions Court‘of Chingleput in Case No. 23 
of the Calendar for 1909. : 

Messis. J. Richmond, N. Rajagopalachartar 
and J. Ananthachariar, for the Appellants. 

The Public Prosecutor (Mr. O. F. Napier), 
for the Crown. 

Judgment.—lIt is not urged before 
us that Exhibit-A, was executed by Manickam 
Pillai who purports to have executed it. , The 
conduct of the 3rd accused when summoned 
by the Sub-Registrar to produce Exhibit-A, 
his promise to produce it and the discovery 
of the document in his house in the locked 
safe of which he and his brother, the 4th 
accused, had the key, leave no room for doubt 
that the document was made for the benefit 
of the 3rd and 4th accused and that they had 
possession of it until it was taken by the 
police on search of their house. In these 
circumstances there is no reason to disbelieve 
the oral evidence of the witnesses, who speak 
to the execution of the document in the 
presence of the 3rd and 4th accused. The 
circumstances show that it must have been 
executed in order to support their claim to 
the property ond was, therefore, frandulent. 
Mr. Richmond for the 3rd and 4th accused 
contended that the property comprised in 
Exhibit-A, belonged to them by virtue of 
certain documents which he contended were 
executed in the name of -Manickam benami 
for them, and that the execution of Exhibit- 
A, was, therefore, intended only to confirm 
their title to property which already 
belonged to them and was, therefore, mot dis- 
honest or fraudulent. He relied on the case 
of Kailas Ohandra Das v. The Orown (1). 
We are not prepared to follow that case. 
In our opinion the intention of the 3rd and 
‘4th accused iv- getting Exhibit-A executed 
and registered was to confirm their alleged 
title to the property and enable them to deal 


with it, and that would certainly be to the 
(3) 6 ©. W. N. 382. 


` fendant’s hands. 
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detriment of any person dealing with them 
in regard to the property. The document 
was, in our opinion, clearly fraudulent and 
a forgery. We do not think that the 
sentence on the 8rd accused who was the 
Manager of the family and who appears to 
have been the prime mover in the forgery 
is too severe—but in the case of the 4th 
accused who washis younger brother, and 
no doubt under his influence, we think the 
sentence may be reduced to two years’ rigo- 
rons imprisonment. In other respects we 
dismiss their appeal. As tothe Ist and 2nd 
accused the oral evidence to which we have 
already referred establishes their guilt. It 
is pleaded that they were only the servants 
of the 8rd accused. The Sessions Judge has 
taken this into consideration in awarding 
their sentence. We further observe that 
they did not plead that they acted under 
their master’s orders but they supported the 
false defence of their master that the docu- 
mént was written under the directiors of 
his enemy, the 15th prosecution witness 
We must dismiss their appeal. The 5th 
accused having died, his appeal abates. 


Appeal dismissed. 





(Not reported yet elsew here ) 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 18 
or 1908. 

August 25, 1909. 
Present.—My. Justice Munro and Mr. Justice 
Abdur Rahim. 

KALIAPPAN SERVAI KARAN— 
PLAINTIFE— APPELLANT 
VETENS 
VARDARAJULU, NINOR, BY HIS NEXT FRIEND. 
SINGARAVELU TEVAR AND anoturr— 


DEFENDANTS- RESPONDENTS 
Ciril Procedure Code (Act XIV of 1882), « 252— 
Es ecutivn—Decrea against assets in the handy oj a 


, repreaentatire—Subsequent judicial adjudication that « 


third party was extitled tu deceased’: aayets— Whether 
that party car be made defendant's reprenentatir 
in execution, 

M, deceased, having executed a pro-note to plain- 


. tiff, plaintiff filed a suit against M's widow, and 


got a decrec against the assets of M in the de- 
Prior to this suit V, a daughter's 
gon of M, sucd M’s widow for M’s properties on the 
basis of a will and eventually succeeded ın appeal 
After the death of M’s widow plaintiff applied to 
make V second defendant in execution : 

Held, that execution should only procced against 
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tho legal representative who was made defendant 
in the suit or his or her representatives. 

When a person is sued as the legal representa- 
tive of 8 deceased person for the recovery of a 
debt due by the deceased, aud a decree is given 
for money to be paid out of tho asseta of the 
deceased inthe hands of the legal representative, 
the decree is nonetheless a decree against the legal 
representative. 

Subbummav. Venkatukrishrauma, 11 M. 408, follow- 
cd; Sundra v, Budan, 9 M. 80, referred to. 

‘Appeal against the order of the District 
Court of Tanjore, dated the 25th day of 
November 1907, in Appeal Suit No. 798 of 
1907 presented against the order of the 
Court of the District Munsif of Mannargudy, 
dated the 12th day of September 1907, in 
E. P. No. II, Execution Petition Register 
No. 354 of 1907 in Original Suit No. 47 of 
1906. 

Judgment.—tThe appellant sued in 
Oviginal Suit No. 47 of 1906 to recover the 
amount due on a pro-note executed by one 
Muthuchella, the deceased. He made the 
widow of Muthnchella defendant in the suit 
and on the %8rd March 1906, got an ee 
parte decree empowering him to recover 
the amount due under the note “from the 
estate of the defendant’s deceased husband 
in her hand’. The decree also directed 
the defendant to pay the appellant a certain 
sum for his costs. The deceased Muthuchella 
left daughters but no son. Prior to institution 
of Original Suit No.47 of 1996, above referred 
to, Varadarajulu, son of one of the daughters, 
brought a suit, Original Suit No. 14 of 1904, 
against the widow of the deceased and others to 
establish a will execated by the deceased in his 
favour and to recover the property bequeath- 
ed to him thereunder. The suit was dismissed 
on the 27th September 1905, and it was 
while an appeal was pending in the District 
Court that the decree in Original Suit, No. 47 
of 1906, was obtained. The District Court 
upheld the will and gave the plaintiff, 
Varadarajulu, a decree on the &7th August 
1906. Varadarajulu took delivery through 
the Court of the properties decreed to him. 
The appellant then put in Execution Petition 
No. 354 of 1907 in Original Suit No. 47 of 
1906, and prayed that Varadarajulu might 
be added as 2nd defendant as representa- 
tive of the widow, the original sole defen- 
dant, and thatexecution might proceed against 
the properties of the deceased Muthuchella. 
The District Munsif ordered Varadarajulu 
to be brought on record as representative 
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of the deceased Muthuchella’s estate ana” 
allowed execution to proceed. On appeal 
the District Munsif’s order was set aside. 
The argument before us is that the decree 
in Original Suit No. 47 of 1906, was a decree 
against the estate of the deceased Muthu- 
chella, that at the time that suit was brought 
the widow was the proper person to repre- 
sent the estate, Varadarajulu’s suit having 
been dismissed inthe first suit, and that 
as Varadarajolu was subsequently found to 
be the proper person to represent the estate 
he cannot object to being brought on record 
in execution, and to execution proceeding. 
This argument is based upon 8 misconcep- 
tion. When a person is sued as the legal 
representative of a deceased person for the 
recovery of a debt due by the deceased,’ and 
a decree is given for money to be paid out 
of the assets of the deceased in the hands 
of the legal representative, the decree is none- 
the-less a decree against the legal repre- 
sentative: section 252, Civil Procedure Code, 
makes this clear. It refers to the legal 
representative as the judgment-debtor and it 
makes him personally liable under certain 
circumstances. It follows that such a 
deeree can only be execnted against the legal 
representative who was made defendant in 
the suit or his or her representatives. Vara- 
darajulu is not a representative of the widow, 
and the decree obtained against her cannot 
be executed against him. This view is sup- 
ported by Subbamma v. Venkatakrishnauma 
(1), in which the cases bearing on the point 
are considered. There the plaintiff got a 
decree against the mother of one Subburayan 
as his legal representative on a bond exe- 
cuted by him being unaware that Subburayan 
had left an adopted son. It was held that 
the plaintiff was not entitled to execute 
the decree as against the estate of Subbura- 
yan in the hands of the adopted son. There 
is a material distinction between the facts 
of that case and the facts of the present 
case. In that case the plaintiff believed 
that the mother was the heir of the deceased. 
In the present case all that the plaintiff 
can say is that he believed the widow was 
the heir of the deceased. The fact that his 
belief may have been basedon the circum- 
stance that Varadarajulu’s suit failed in the 
first suit can make no difference in principle. 


Sundra v. Budam (2), has no application to 
(1) 11 M. 408, (2) 9 M. 80. 
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the present case. There the_ decree was 
against a muth, and not against the person 
on the record representing the muth. As 
was pointed out in Rabayeron Gambir- 
singh v. Lavimandas Qura Ragnathdas (8), 
a muth, like an idol, is in Hindu Law a 
juridical person capable of acquiring, hold- 
ing and vindicating legal rights, though of 
necessity it can only act in relation to those 
rights through the medium of some human 
agency. When the property is vested in the 
muth, then litigation in respect of it has 
ordinarily to be couducted by and in the 
name of the manager, not because the legal 
property is in the manager, but because it 
is the established practice that the suit 
would be brought in that form. See 
Maharani Shibessohree Debia v. Methoranath 
Acharj (4), Jaggedumba Dossee v. Paddomoney 
Dassee (5), Rupa Jagset v. Krtshnajce Govind 
(6), Monahar v. Lakshimiram (7) and Kondo 
v. Babaji (8). But » person in whose name 
a suit is thus brought has in relation to 
that ‘suit a distinct capacity “he is therein 
a stranger to himself in his personal and 
private capacity in a Court oflaw.” As has 
already been shown the decree in the present 
case is not against the estate but against the 
legal representative. _ 

This appeal fails and is dismissed with 
costs. ; 


Appeal dismissed. 


. 21 p. 223. 


at 
. L A. 270 at p. 274; 13 W. R. 18 (P. C.) 
5 B. L. R. 318 at`p. 330. 
(6) 9 B. 169 
247, : 


(8) (1881) P. J. P. 387, 


ie 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Crry O1vin Court APPrAL No. 2 or 1908. 
September 21, 1909. 
Présent :—Sir Ralph Benson, Offg. Chief 
Justice, and Mr. Justice Sankaran Nair. 
GODA COOPURAMIER—Ptaintirr— 
_ APPELLANT 
/ versus 
M. SUNDARAMMAL—DEFENDANT— 


RESPONDENT. 

Civil Pr ocedure Code (Act XIV of 1882), 45. 202, 205 
—Orvil Procedure Code (Act V of 1908), Order XXII, 
rule 6—Death of plaintiff before delivery of jadqment in 
his favoxr—Jwiqment paset in ignorance of plaintiff's 
death—Fresh suit by plaintiff's representatice ‘on the 
eama cause af action— Whether maintainable, 

Plaintif ina suit diod on the morning of acor- 
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tain day. On tho same day, after lis death ihe 
suit was takon up, heard and disposed of in lus 
favour. Long after the date of the judgmont ihe 
plaintiff's legal representative brought tho present 
suit against the defendant’s legal representative 
on the somo causo of action, alleging that tho pre- 
vious decreo was anullity and was not a bar to 
hig suit: 

Held, following tho American decisions in pre- 
forenge to tho English ones, that the suit was not 
maintainable, and that the only remedy open to the 
plaintiff was by application to the Courtin which 
the suit was pending. 


A. decree passed in favour of a deceased plaintiff 
is only voidable at the mstanco of his represen- 
tative and uot void at any rate when tho record does 
not show tbe fact and time of (death, 


Imdad Aly v. Jagan Lal, 17 A. 478 and Janarda® 
vy. Ramachandraya, 24 B. 317, diatinguished. 

Wright v. Mills, 4 H. & N. 488, Narna v Avant, 19 
B. 807; Ramacharya v. Anuntachar ya, 21 B 314, 16- 
ferred to. 

Appeal against the decree of the City Civil 
Court, Madras, in Original Suit No. 132 of 
1907. 

Mr. T. Hthiraja Mudeliar, for the Appellant. 

Mr. T. Rargachariar and Mr. T. Vardappa 
Naicker, for the Respondent. 


Judgment.—A decree. was passed 
by the High Court on the 8th Septem- 
ber 1891, in favour of the plaintiff in Civil 
Suit No. 186 of 1891, one Ramakkammall, 
against Appukuttichetty, the defendant in 
that suit. The present plaintiff, the repre- 
sentative of. Ramakkammall now sues the 
defendant, the widow of Appukuttichetty, on 
the same cause of action, for the same relief 
that was therein granted. The plaintiff 
alleged and provedin the lower Court that 
Rameakkammall, the plaintiff, died in the 
morning of the ath September, lé£1, and the 
suit was taken up, heard and disposed of 
the same day after her death. He alleges 
that the decree is, therefore, a nullity and 
not a bar to this suit. 

The finding that the plaintiff in the prior 
suit died before the heaving is not contested 
before us. The question for decision is, 
whether the suit is maintainable or not. 
Under the English Common Law the death 
of a plaintiff ora defendant causes an ac- 
tion to abate. After the death of either of 
them therefore, no judgment can be passcd 
and no execution can issue, Where, how- 
ever, the death of the party occarred 
in the 
Courts of Common Law- the judgment was 
entered as on the date when the judgment 
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was reserved on the principle that the party 
ought not to be prejudiced by the delay 
arising from the actof the Court. Similarly 
where a judgment was signed at 11 a. ar., the 
usual hour, and the defendant died at 9-30 
the same morning the judgment was held 
regular on the principle; that judicial pro- 
ceedings are to be considered as taking 
place at the earliest period of the day on 
which they are held Wright v. Mills (1). 

In Bombay it has been held that this pro- 
cedure ought to be followed and that a 
decree speaks from the day the judgment 
was reserved and binds* all parties then 
before the Court and the representatives of 
those dying in the interim; see Narna v. 
Anant (2) and Ramacharya v. Anantacharya 
(3) and the entry of the date of delivery was 
only treated as an irregularity. Sections 202 
and 205 of the Code of Civil Procedure (Act 
XIV of 1882) seem to be, opposed to this 
view. But Act V of 1908 properly enacts 
that the judgment is to bear the date of 
delivery but effect is to be given to it as if 
it had been pronounced before the death took 
place (Order XXII, rule 6). 

The Code of Civil Procedure provides that 
“the death of a plaintiff or defendant 
shall not cause the suit to abate if the 
right to sue survives,” and it is only 
when the representative of a deceased plain- 
tiff fails to apply within the time allowed 
by law that the suit abates under order XXIT 
rule 2 of Act V of 1508 or that the 
Court has passed an order under section 
3866 of Act XIV of 1882 that tho suit shall 
abate. The decisions of the English Courts 
which proceed on the ground that the suit 
has abated do not, therefore, apply in all 
cases in India. 


In America the great preponderance of 
authority is to the effect that, “where the 
Court has acquired jurisdiction of the sub- 
ject-matter and the persons, during the 
life-time of a party, a judgment rendered 
against him after his death is, although 
erroneous and liable to be set aside, not 
void nor open to collateral attack”; Black 
on Judgments, section 200 page 294, and the 
case of & judgment for a deceased plaintiff, 
it ig said, “cannot be distinguished in 
principle from that of a defendant dying 


(1) 4 H, and N, 488. 


(2) 19 B. 807, (3) 21 B. 314, 
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while the action is pending, where, as 
already showr (section 200) the great pre- 
ponderance of authority sustains the rule 
that the judgment is at least impervious 
to collateral attack and must be vacated or 
reserved by proper proceedings.” Section 204, 
page 300. To hold that the representative 
of a party is bound by the decision passed 
after the death of the party would pro- 
bably lead to fraud. It would also be 
opposed to the well-established principle 
that a judgment should not be passed 
against a person without hearing him or giving 
him an opportunity to be heard. In the cases 
Imdad Ali v. Jagan Lal (4) and Janardhan 
Krishna Padhye v. Ramachandravithal Ranade 
(5), reliedupon by theappellant, decrees were 


` passed against a person after his death. But 


the case of the representative of a plaintiff 
suing on the same cause of action after having 
obtained a decree stands on a different footing. 
After the abatement of a suit, it is not open 
to his representative to bring a fresh suit on 
Section 371 of 
Act XIV of 1882 and Order XXII, rule 9 of 
Act V of 1908. His only remedy under 
the same provision of law is to apply 
for an order to seb aside the abatement 
and the abatement shall be set aside only 
if it is proved that he was prevented by 
any sufficient cause from continuing the suit. 
The intention of the legislature is clear 
that no fresh suit on'the same cause of 
action is to be permitted, and that any 
remedy which the representative-of a deceas- 
ed plaintiff may have is by application to 
the Court in which the suit was pending. 
This is consistent with the American author- 
ities holding that the validity of such a decree 
is impervious to collateral attack. We are 
also of opinion that a decree passed in favor 
of a deceased plaintiff is only voidable at 
his instance and not void at any rate when 
the record does not show the fact and time of 
death. A reviver at the instance of the 
plaintiff's representative would ordinarily 
result only in a needless repetition of the 
proceedings with the same result. It 
might be harassing to the defendant. This 
conclusion is consistent with the princi- 
ple that a party should not be allowed to 
contend thata solemn judgment passed by a 
competent Court to which his predecessor-in- 


_ (DITA. 475, (5) 26 B.-317. 
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title was a party is a nullity and does 
not bind his estate. Any other view may 
lead to injustice as it would enable a plaintiff 
long after the date of the decree. and after it 
was barred by limitation—in the case before 
us the suit was filed about 16 yeurs 
after the first decree—to come to Court 
and give evidence about an event which, 
in practice, it would be difficult for the. 
defendant in many cases to meet. We are, 
therefore, inclined to adopt the view stated 
to be generally adopted in the United States 
of America. 
_ The provisions of the Indian Codes seem 
to be in harmony: with it and we are not 
deterred from adopting it by considerations 
arising from the theory of the abatement of 
suit by death of a party which influenced the 
English decisions and we have seen that the 
English Judges attempted to mitigate the 
severity of this rule in various ways. 

The suit “is, therefore, not maintainable 
and we dismiss the appeal with costs. 

Appeal dismissed, 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Apprat No. 194 or 1907. 
September 14, 1909. 
Present :—Mr. Justice” Wallis and 
Mr. Justice Miller. 
SAMUDRALA VARAHA NARASIMHA- 
CHARLU AND orHers—APPELLANTS 
versus 
SAMUDRALA VENCATA SINGA- 
RAMMA AND otHERS—RASPONDENTS. 
Hindu Law —Mitakshara—Re-union—Succesion to 
the son of a re-united m*mber—Son not himself re- 
unwed—Surrivorsh ip. k 
Under the Mitukshara School of Hindu Law, guc- 
cession to the son of a re-united member of a Hindu 
family, the son not having himself actually re- 
united, is by survivorship. In such case the son 
of a re-united member is deemed to have re- 
united. 
Appeal No. 170 of 1901, followed. 
Ramaswamy v. Tencatrsum 16 M. 440, distingnished. 
» Prankighan Puul Chowdhry v. Mathoora Mohan Paul 
Choudhry, 10 M. I. A. 408 at p. 406; 1 Ind Jur. N. 8. 
78; 5 W. R. (P. C.), 11, Jasooda Koer v. Sheo 
Pershad Singh, 17 C. 88 at p. 35, reforred to. 
. Appeal against the decree and judgment 
of the Temporary Subordinate Judge of 
Vizagapatam, in Original Suit No. 15 of 
1906. 4 4: 
The Hon. V. Krishnaswamt diyar, for. the 


Appellants, 


Messrs. R. B. Sundaru Atyar, 
Ramesam, for the Respondents. 

Judgment.—In Appeal Suit No. 170 
of 1901, three learned Judges ofthis Court 
Subramania Iyer, Benson and Bhashiam 
Iyengar JJ., decided that succession in a 
re-united family governed by Mitakshara 
Law is by survivorship, and that the son of 
a re-united member of the familyis “Re-unit- 
ed”. They say that the contrary contention 
is not supported by any text of Hindu Law 
and is not in accord with the principles of the 
Mitakshara Law. 

This decision, if we follow it, is sufficient 
to dispose of the present case. We have here 
a contest as to the succession to the son of 
re-united member of a family, the widow 
claiming on the one hand and on the other 
the brothers of her husband’s father, re-union 
having been effected -between the brothers 
before the birth of the deceased. 

If the decision, in Appeal Suit No. 170 of 
1901, is to be followed, the widow’s claim 
cannot be supported and the appeal must be 
allowed, and we are asked to decline to 
follow that decision andto hold that in a 
re-united family there is no survivorship and 
that no one can be “re-united” who was not 
one of those who actually divided and ngain 
joined together. 5 

The able argument which we have heard 
on behalf of the respondent has shown ina 
clear light the difficulties surrounding the 
question of succession inare-united family, 
but has not convinced us that we ought to 
decline to follow a decision of three Judges 
of the Court, two of them Hindus and 
Brahmics. ` 

It was argued that in ‘the case of Rama- 
swamy v. Venkatesan (1), thelearned Judges 
declined to apply the law of survivorship, 
but we do not think that that isso. The 
principle which they applied is not very 
clear from the report, but as we under- 
stand the decision, they regarded the succes- 
sion ofthe uterine brother not re-united as 
an exception engrafted on the ordinary rule 
that a surviving re-united parcener takes the 
property of one deceased while in re-union 
with him :—and for this view authority may 
be found in the Mirtakshara, Chapter II, Sec. 
1X, 5, Stokes’ Hindu Law Books, vide also 
Sarvadikari’s Hindu Law (Edition of 1882) 


nt page 953. 
(i) 16 M. 440, 


and F. 
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There is no reported decision of any of 
the High Courts in India or of the Privy 
Council which takes the view for whioh 
Mr. Sundra Iyer contends, while there are 
dicta in some cases which may be said to 
support the opposite conclusion [wide Pran- 
kishan Paul Ohowdry v. Mothoora Mohan Paul 


Ohowdry (2) and Josoda Koer v. Sheo 
Pershad Singh (8)]. 
We are, accordingly, not prepared to 


dissent from the decision in Appeal Suit 
No. 170 of 1901 and we allow the ap- 
peal and dismiss the suit with costs 
throughout, 


Appeal allowed. 
(2) 1 Ind. Jur. N, S. 78; 6 W. B, (P.O), 11; 
10 M. I. A. 403, 
(8) 17 O. 83 ntp; 25, 





(s, œ 1! Bom, L. R. 633). 
BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 98 or 1909. 
April 6, 1909. 

Present :—Mr. Justice Chandavarkar _ 

- and Mr. Justice Heaton. 
SANTA BANDU—ApprLtant 
versus 
EMPEROR—Oprosire Parry. 

Evidenve Act (I +f 1872), 2. 80—Construction— 
Confesston—Admisaion. 

The Indian Evidence Act makes a clear distinction 
between an ‘admission’ and a ‘confession’. It is only 
under section 30 of the Act that the confession of 
two ormore persons, jointly tried, for the same 
offence, can be taken into consideration as against 
the rest. It must bo a confession to be so admissi- 
ble, that is, it must affect both the person confessing 
and the other accused. 

The word ‘confession’ must not be construed as in- 
clading à meres inculpatory admission which falls 
short of being an admission of gmlt. 2 

Section 80 must be construed strictly. Its terms 
do not countenance the construction of a statoment 
intoa confcssion by a process of inferential reason- 
ing. It isone thing to make statements giving rise 
to an inference of gnilt and another thing to confess 
a crime. 

Appeal from conviction and sentence pass- 
ed by O. Fawcett, Esquire, District Magis- 
trate, Ahmednagar. 

. Mr. P. B. Shéngne, for the Appellant. 

Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 

Judgment. 

Chandavarkar, J.—In this case the prisoner, 
Santya walad Bandu, a Mabar Christian, 
has been convicted of the offence of murder 

and sentenced to death by the Sessoiñs Judge 
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of Ahmednagar. ' The case has come up tô 
this Court for confirmation of the: sentence 
of death and the prisoner has appealed 
against both the conviotion and sentence. 

The evidence against the prisoner, may be 
shortly summarised. He was jointly tried 
with another prisoner, Yeshwada kom Babul, 
wife of the deceased Babul, whom the ap- 
pellant has been found by the Sessions Judge 
to have murdered. Yeshwada had made a 
statement before Mr. Mirikar, Special Magis- 
trate, First Class, a few days after her 
arrest (See Ext. 31). In that statement she 
implicated the present appellant in the mur- 
der ‘of her husband in her presence and 
she ther averred that a few days before 
the murder the appellant had informed her 
of his intention to kill her husband. So 
far as her own part in the murder goes, 
she made no confession of her own com- 
plicity in the crime. The Sessions Judge 
has regarded this statement as a confession 


. by Yeshwada and used it as evidence against 


the appellant under section 80 of the Indian 
Evidence Act. The Sessions Judge remarks:— 
“that confession implicates accused No, 2 sub- 
stantially to the same extent as it implicated 
acoused No.1,since onthe admissions contained 
therein, thoughaccused No. 2 took no actual part 
in the murder, she must be held to have inten- 
tionally aided it by omitting to give informa- 
tion of accused No. 1’s design as she was bound 
to do under section44 of the Criminal Procedure 
Code, and by giving accused No. 1 access to 
the house and doing nothing to prevent 
him carrying out the murder and so to be 
guilty as an abettor who was present under 
sections 107 and 114 of Penal Code’. 
Whether and how far the admissions con- 
tained in Yeshwada’s statement are evidence 
against her and prove her to have been an 
abetting party to the murder is a ques- 
tion which I am not called upon to consider 
now, because her case is not before us at 
present. The Indian Evidence Act makes a 
clear distinction between an admission and 
a confession. It is only under section 80 of the 
Act that the confession of one of two or more 
accused persons, jointly tried for the same 
offence, can be taken into consideration as 
against the rest. It must be a confession to be 
so admissible, that is, ib must affect’ both 
the person confessing and the other accused. 
Here the statements of Yeshwada taken by 
themselves do not fell within that category. As 
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«held by the Allahabad High Court in Queen- 
Empress v. Jagrup (1), the word “confession” 
as used in the sections of the Evidence Act 
relating to confessions must not be construed 
as including a mere inculpatory admission 
which falls short of being an admission of 
guilt. Section 30 must be strictly con- 

` straed. The learned Sessions Judge has 

construed the statement into a con- 
fession by a process of inferential reason- 
ing which is not what the terms of 
section 30 countenance. In the statement 
Yeshwada has tried to exculpate herself and 
to inculpate the appellant. It may be that 
by not giving information of the intention 
to murder,.asoribed by her to the appellant 
and standing as a passive spectator of the 
murder she has furnished evidence of con- 
duct against herself. But that does -not 
make it a confession, because it is one thing to 
make statements giving rise to an inference of 
guilt and another thing to confess a crime. 
Exhibit 31 must, therefore, be excluded 

from consideration as against the appellant. 
What remains, then, as proof of the appellant’s 
guilt is of a very inconclusive character. 
Three witnesses (Exhibits 5,6 &15) depose 
to having seen the appellant come ont of 
the deveased's house at 3 or 4 in the 
morning. The learned Sessions Judge has 
declined to treat these as reliable witnesses 
and there I agree with him. The noxt 
piece of evidence is that of foot- 
prints on the flat roof of the honse of one 
Tukarama. These are said .to have been 
compared with those of the appellant and to 
have tallied. But the evidence on that 
point is not conyincing. The panchnama 
made as to the footprint mentions two, 
whereas Raji, the officiating Kulkarni, has 
given evidence which is conflicting. He first 
said:— There were 4 or 5 footprints”, but 
on further questioning he said:—,,There were 
only 2 footprints and these were in opposite 
directions. In all there were 6 footprints.” 

| If, as held by the Sessions Judge, the 

appellant had entered into a previous plot 

with Yeshwada to kill her husband 
andthe latter had agreed to allow him 
access to the house, it is difficult to under- 
atand why the appellant should have climbed 
up the roof of Tukaram’s house and thence 
descended into the compound of the deceased. 
. The rest of the evidence is of o very 
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shadowy character. A rag said to be 
stained with blood is alleged to have been 
found on the roof of the deceased's house, 
but there is no evidence connecting the 
rag with the appellant. ft is alleged 
that the appellant’s shirt and dhutar 
were stained with blood but the Chemical 
-Analyser’s examination shows that no mam- 
malian blood could be detected on them. 
The fact that two knives and razors were 
found in the appellant’s house proves nothing. 

I am of opinion that on the ground that 
there is no conclusive evidence against the 
apppellant, the conviction and sentence must 
be reversed and he must beacquitted and 
discharged. , 

Heaton, J—I do not think Ext. 31 is a 
confession within the meaning of section 
30 of the Indian Evidence Act. If that 
statement be assumed to- be true then the 
woman Yeshwada neither took part in nor 
abetted the murder. According to that state- 
ment she was present when Santya inflict- 
‘ed on her husband the injuries from 
which the latter died. But she did not 
assist Santya or incite him to attack her 
husband or necessarily know at the time 
that Santya was killing her husband. She 
did not even admit Santya to the house. 
According to her statement Santya opened 
the door and came in. She did know 
that Santya had previously said he was 
determined to kill her husband, but I do 
not think that in her statement she meant, 
or that from the other circumstances in the 
case it can be assumed that she believed, 
that Santya would really carry out 
his threat; or believed that by encouraging 
his coming to see her, she was placing her 
husband’s life in danger. Therefore, I think, 
that if the statement be true it is entirely 
consistent with the assumption that the 
woman did not take part in or abet the 
murder: in other words, it is not a con- 
fession, but an exculpatory statement. If 
it be only partially true, if it be a statement 
minimising her share in the affair it is still an 
éxculpatory statement and nota confession. 

Therefore, in my opinion, it cannot be taken 
into consideration against Santya. Omitting 
it, the evidente, as the Sessions Judge points 
out, does not show conclusively that Santya 
was concerned in the murder and, therefore, he 
must be acquitted. 

Appeal accepted, 
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VIRJT BHAGWAN V. BAI AMBA. 
(5. c. 11 Bom. L. R, 688.) 
_ BOMBAY HIGH COURT. 
Criminar Revistox No. 96 or 1909, 
7 June 8, 1909. 
Present :—-Mr. Justico Chandavakar and 
Mr. Justice Beaman. 
VIRJI BHAGWAN—Aocosep— 
PETITIONER 
versus 
BAI AMBA—COMPLAINANT—OPPOSITH 
PARTY. 

Penal Code (Act XLV of 1860), 9. 499, Exc. (9)— 
Defamation—k r-communication from caste—Good Faith 
—Teat—Publication of resolution of ex-communication 
tn discharge of duty. 

There isa dividing line between tho passing of a 
resolution ata caste meeting and its communication 
by the authorities of the caste to its members in 
the discharge of their social duty If any member 
of a caste publish to all its members a caste resolu- 
tion in such discharge, the law will hold the occa- 
sion of the publication to be privileged. The mem- 
ber who published it was bound to publish it and the 
members of the caste hadan interest in hearing it. 
But then there must be good faith onthe part of 
the member who published. that is, it must be prov- 
ed that the publication was made with due 
care and attention. That is a question of fact. 

Ono test of good faith is whether the circumstances 
of the case show that the accused made the imputa- 
tion having reasonable grounds to believe it to be 
true. 

Revision from conviction and sentences 
passed by A. H. S. Aston, Esquire, Chief Pre- 
sidency Magistrate, Bombay. 

Mr. B. J. Desai with Mr. B. T. Desai, for 
the Accused. 

Mr. T. A. Gandhi, for the Complainant. 

Judgment.—this is an application 
for revision of the judgment ofthe Chief 
Presidency Magistrate, convicting the peti- 
tioners of the offence of defamation. The 
complainant in the case is a woman belong- 
ing to the same caste as the petitioners. At 
a meeting of the caste an accusation was 
brought and a sentence of ex-communication 
pronounced against her. The complainant 
prosecuted the petitioners for defamation, 
alleging that the accusation against her 
was false,that the sentence had been passed 
behind her back and that the slander had 
been published by the petitioners without 
any justification or good faith. 

The learned Magistrate has found upon 
the evidence that the sentence of ex-commnuni- 
cation was communicated to the members of 
the casteonly ; but he holds that the peti- 
tioners cannot claim privilege and bring 
their act within any of the exceptions to section 
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499 of the Indian Penal Code, because’ 
the meeting of the caste at which 
the accusation against the woman was 
considered and at which the sentence 
of ex-communication was passed had been 
called for a totally different purpose and 
the woman was condemned unheard. 

It is urged for the petitioners, by their 
counsel Mr. Bhulabhai Desai, that there is 
no evidence whatever to support the learned 
Magistrate’s finding that the petitioners 
published to the caste the sentence of 
ex-communication after it had been pronounced 
at the caste meeting. What appears upon 
the oral evidence recorded is that as a rule 
every resolutionof the caste passed at any 
of its meetings is communicated to its 
members by a servant duly appointed for 
the purpose. That was done inthe present 
case. The petitioners must be presumed to 
have known when the sentence was passed 
that inthe usual course of business the ser- 
vant would publish it; and that the sentence 
was pronounced for such publication. Having 
regard to these surrounding circumstances the 
Magistrate was right in holding that the 
publication to the caste was made by the 
servant with the knowledge and consent of 
the petitioners. 

But the question is whether the pub- 
lication was a privileged communication 
within the meaning of the ninth excep- 
tion to section 499 of Indian Penal Code, 
which says that: “It is not defamation to 
make an imputation on the character of 
another, provided that the imputation be 
made in good faith for the protection of 
the interests of the person making it or of 
any other person, or for the public good.” 
Here the caste had jurisdiction over the 
complainant as one of its members for 
caste purposes. An accusation had been 
levelled against her and the case, at one of 
its meetings, dealt with it and resolved to 
ex-communicate her. The procedure adopt- 
ed was indeed improper inasmuch as the 
woman herself was not heard and the pro- 
ceedings were all without notice to her and 
behind her back. But whether the sentence of 
ex-communication was passed properly or 
not by the caste, is a question which would 
have no relevancy except on the question of 
good faith, if the duty of the petitioners as 
headmen of the caste was to publish every 
resolution passed at a caste meeting to the 
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members of the caste and they published it. 
There is a dividing line between the 
passing of a resolution at a caste meeting 
and its communication by the anthorities of 
the caste to its members in the discharge of 
their social duty. If any member of a caste 
publish to all its members a caste resolution 
in such discharge, the law will hold the 
occasion of the publication to be privileged. 
The member who published it was bound 
to publish it and the members of the caste 
had an interest in hearing it. But then 
there must be good faith on the part 
of the member who published, that is, it 
must be proved that the publication was 
made with due care and attention. That is 
a question of fact. Here the facts are 
practically undisputed. One test of good 
faith is whether the circumstances of the 
case show that the accused made theimpu- 
tation having reasonable grounds to believe 
it to be true. In the mutiler of the petition 
of Shibo Prosad Pandah (1). The facts in 
the present case on this point are undisputed. 
That the complainant was ex-communicated 
at a caste meeting is a fact. The publication 
was of that fact only and it was made only 
to the members of the caste. The petitioners 
are more or less illiterate men and do not 
appear to have known that the sentence of 
ex-communication pronounced at the caste 
meeting was improper because the complain- 
ant had not been heard in defence. In 
publishing it they appear to have acted 
from what they honestly but wrongly be- 
lieved to be a sense of duty to the caste. 
Further'the Magistrate finds that there was 
no malice on their part. Upon these facts, 
which are not challenged, good faith must be 
held proved. The convictions and sentences are 
set aside. The fines, if paid, must be refunded. 
Application accepted. 
(1) 40.124. 
~ (R c. 88 B, 404; 11 Bom. L. R. 641.) 
BOMBAY HIGH COURT. 
Seconp Crvim Apprar No. 800 or 1907. 
March 18, 1909. 
Present :—Mr. Justice Chandavarkar 
and Mr. Justice Heaton. 
ANANDI RAM PAI—Ptaintire— 
APPELLANT 
versus 

HARI SUBA PAI AXD OTHERS— DEFENDANTS 


— RESPONDENTS. 
Handx Lanv— Mitakshara— Succession—Adopiwe 
mother is preferred to adoptive Jather—Adnption, 
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the ry of-—Leg il 
—KEuception. 

Under tho Alitakshara Law the adoptive mother 
succeeds ns heir to tho adoptivo son in proferonce to 
the adoptive fathor. 


fiction—Ounatruction—General Rule 


Obir dicta,—It is now more or less an exploded 
theory that a Hindu who has no son born to him 
adopts merely for his spiritual benofit and that 
secular objects either do not enter into the act or 
that they onter incidentally. Whatover tho 
spiritual theory which originally gave riso to ndop- 
tion in Hindn society, its motives and effects are 
at least as socular as they are spiritual, and an 
adoption 18 made as mnch for the purpose of having 
an heir and continumg the family as for spmual 
ends. 

The legal fiction, ou which tho thoory of adoption 
is founded, invests an adopted son with tho etatus 
of a natural born son except in cases excluded from 
tho operation of the fiction cither expressly or hy 
necessary and clear implication. 

It is a rule of construction (Mimansa) according 
to Hindu law, that where an eaception exists to n 
general rule, the exception should be confined 
within the strictest limite so as not to unduly en- 
croach upon the general rule. 


Appeal from the decision of C. C. Boyd, 
Esquire, District Judge of Kanara. 


Mr. S. S. Patkar, for the Appellant. 
Mr. S. V. Palekar, for the Respondents. 


Judgment.—the sole question argued 
in this second appeal is whether, under 
the Hindu Law, governed by the Mitak- 
shara School, the adoptive father or the 
adoptive mother is the preferential heir to 
an adopted son. According tothe Mitak- 
shara, when a son dies, leaving his parents 
as his heirs. the mother succeeds to 
son’s estate before the father. Both tho 
Courts below have, however, held in the 
‘present case that the pule in question 
applies only to the estate of a natural- 
bron but not to that of an adopted son dying. 


The learned Subordinate Judge says:— 
“The reasons which give a preference 
to a mother by birth over a father by 


birth do not, I think, apply in the case of 
an adoptive mother. By many commentators, 
a mother by birth is preferred to the father 
by birth upon considerations derived from 
a comparison of the respective degrees 
in which mother and father share in the 
composition of the son, while the Mztak- 
shara prefers her on the ground of pro- 
pinquity.” 

Vijnaneshwara puts the preference 
of the mother to the father on two grounds, 
which, as West, J., has rightly observed in his 
judgment in Lailubhat Bapubhat v. Munkurar 
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bhai (1), are of an artificial character. They 
aré(1) that the word pitarau (parents), which 
occurs in Yajnoyavalkya’s text specifying 
the heirs ix the case of obstructed succession 
is ‘the abbreviation of two words forming 
a conjunctive compound, matapitarau(parents), 
in which the word mata (mother) comes 
“before the word pitru (father;) and (2) 
that the mother’s propinquity is greater 
than the father’s. (The Mittukshara, 
Section III, ss. 2 and 3, Stokes’s Hindu Law 
Books pp. 441 & 442), 

No doubt propinquity does enter into the 
reasoning of Vijnaneshwara but it does 
not on that account follow that he intend- 
ed to deny the same propingnity to 
an adopted son which te allows to 
the natural born son. The fallacy of the 
Subordinate Judge’s reasoning lies in the 
fact that he gives the go-bye altogether to 


the legal fiction on which the whole 
doctrine of adoption in Hindu law is | 
founded. Asobserved in West and Buhler, 


“the effect of adoption is to sever the boy 
adopted entirely from his family of birth. 
His proper residence is with his adoptive 
- parents, He exchanges the gotra of his 
real father for that of the adoptive father 
as a woman enters her husband’s gotra 
by marriage. He learns the sacred invo- 
cations in his family of adoption and in 
the’ absence of a son by birth completely 


takes his place.” (West and Buhler’s Digest 
~ of Hindu Law, 3rd Edition, pp. 984 
and 935). The fiction has the effect of 


bringing about the ties of blood-relation- 
ship between the boy and his adoptive. 
parents. If that is so the remark of the 
Mitakshara (Stokes’s Hindu Law Books, 
pp. #42 and 443) that “the father is a 
common parent to other sons, but the 
mother is not so, and, since her propin- 
quity is consequently grentest, it is fit 
that she should take the estate in the first 
instance conformably with the text. ‘To. 
„the nearest Sapinda the inheritance next 
belongs, ” must apply in virtue of the 
legal aud Shastric fiction as much to an 
adopted as to a natural-born son. 

The text of Yajnyavalkys, in which the 
heirs in the case of an obstructed succes- 
sion are specified, applies to succession to 
an adopted son as much as to succes- 
sion to a natural-born son. Besides, Vij- 

(1) 2 B. 888 at p. 439, 
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naneshwara points out in another connec- s 
tion that there is a blood tie between an 
adopted son and the family and collateral 
kinsmen of his adoptive father. Dealing 
with the twelve kinds of sons recognised 
by the old but now obsolete Hindu law, 
he refers to atextof Manu, according to 
which, the first six, among whom are the 
natural-born and the adopted son, .are heirs 
and kinsmen, and the other six are not 
heirs, but only kinsmen. Vijnaneshwara 
then explains the text as followa:—‘That 
must be expounded as signifying that the 
first six may take the heritage. of their 
father’s collateral- kinsmen, (Sapindas and 
Samanodakas), if there. be no nearer heir, 
but notso the last six. However, consanguinity 
and the performance of the duty of offering 
libations of water and so forth on account of 
relationship near and remote, belong to both 
slike.” (The Mitakshara, Chapter 1, Section 
X1, placitum 31, Stokes’s Hindu Law Books, 
page 422). This explanation he supports 
by another text of Manurelating to an adopted 
son: “A given son must never claim thefamily 
and estate of his natural father. The funeral 
oblation follows thé family and estate ; but 
of him, who has given away his son, the 
obsequies fail.” (Stokes’s Hindu Law Books, 
page 422, placitum 32). It is trne that in 
these citations from the Mttakashura the 
reference is only to the father, not to the 
mother. But that does not mean that the 
mother is excluded. Vijananeshwara is one 
of those who held strongly to the principle 
of the Shastras that the husband and wife 
form one body. He refers to the principle 
and its limitations in the Chapter on Debts 
(2). In the Chapter on Penance he says 
that the husband and wife form one body by 
reason of their joint rights-in matters of 
religious merit (3), secular. affairs, and 
pleasures. : 

As West, J., points ont in Lallubhai 
Bapubhai v. Mankuvarbhai- (1), Vijnanesh- 
wara “really accepted the proposition ‘that 
of him whose wife subsists . one-half the body 
survives’ as & basis for actual practice.” 

The learned District Judge, in accepting 
the view of the Subordinate Judge, has 
refused to follow what he calls “the letter 


of the law” of the Mitakshara on the ground 
(2). The Mitakshara: Moghe’s 3rd Edition, pages 142 
and 143, 
(3). The Mitakshara: Moghe’s 8rd Edition page 
373, of the Mitakshara, . 
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* that “the fiction of the physical réality of an 
adoption is not always maintained.’ Bat the 
cases in which it is not maintained are 
specified and not left to conjecture or 
inferencé. Those, again, are cases which form 
exceptions to the general rule which is the 
rosuli of the legal fiction. Andit is a rule 
of construction (Mimansa) according to 
Hinda law, that where an exception 
exists to a general rule, the exception should 
be confined within the strictest limits so as 
not tounduly encroach upon the general 
rule. See this rule of construction explained 
in Gangu v. Chandrabhagabat (+). The 
legal fiction, on which the theory of 
adoption is founded, invests an adopted son 
with the status of a natural-born son except 
in cases excluded from the operation of the 
fiction either-expressly or by necessary and 
clear ‘implication. The District Judge 
further observes :— ‘The mother appears to 
be preferred on account of the merit which 
she possesses in reference to her son, from 
having conceived and nurtured him in her 
womb. Clearly this ground is absent in the 
case of an adoptive mother.” This last 
sectence bega the whole question. The 
ground is absent only if we drop the whole 
theory of adoption, based on a legal fiction 
according to Hindu Jaw. The same remark 
-applies to the reasoning that because the 
adoption was made by the adoptive father 
only and the adoptive mother had nothing 
to do with it, therefore, the adoption was 
for the benefit of the former and the latter 
was “no more than the wife of the man 
who~made the adoption.” Itis now more or 
less an exploded theory that a Hindu who 
has tio son born to him adopts merely for 
his spiritual benefit and that secular objects 
éither do not enter into the act or- that they 
enter incidentally. Whatever the spiritual 
theory which originally gave rise to adoption 
in Hindu society, its motives and effects are 
at least as secular as they are spiritual ; 
and an adoption is made as much for the 
purpose of having an heir and continuing 
the family as for spiritual ends. These latter 
can, according to the Hindu Shastras, be 
attained by other means than those of 


adoption (5). But thero is no secular way 
(4) 32 B. 275 at p 283; 10 Bom. L R149. 

„ (5) As Manu gays. “many thousands of Brahmins 

having avoided sensuality from their early youth 

and having left no issue in their families, have 

gacended neverthelees to heaven” (Manu Y, 159-— 





of continuing a family except by adoption 
where there is no son born. Assuming that a 
Hindu adopts a son for his spiritual benefit, 
what warrant is therein either Hindu law 
or Shastras for the inference that the 
spiritual benefit secured to the Hindu by 
his act of adoption does not enure for tho 
benefit of his wife also P As we have point- 
ed ont above, for religious purposes and 
merit, the wife is identified completely with 
the husband and they form “one body.” - 
And this is in accordance with the Dattaka 
Mimansa:— In consequence of the superiority 
of the husband by his mere act of adoption, 
the filiation of the adopted as son of the 
wife is complete in the same manneras her 
property in any other thing accepted by 
the husband.” Dattaka Mimansa, Section 
I. s. 22. Stokes’s Hindu Law Books page 
536). Accordingly, a Full Bench of the Allah- 
abad High Court has held in Sham Kuar 
v. Gaya Din (6), that under the Dattaka 
Mimansa and the Mitekshara, an adopted son 
succeeds to property to which his adoptivo 
mother succeeded as heiress to her father. 

For these reasons the decree appealed 
from must be reversed and the point on 
which the District Court bas decided the 
appeal being substantially of a preliminary 
character the case must be remanded to that 
Court for disposal according to law. Costs of 
this second appeal- must be paid by the 
respondents. Other costs to abide the restlt. 

Decree reversed. 
— (6) 1 A. 255. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Seconp Civic AppraL No. 1016 or 1906. 
September 17, 1909. 

Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
SRIMAN MADABHUSI ACHAMMA 
AND OTHEES—PLAINTIEFS—APPRLLANTS 
rersus 
GOPISETTI NARAYANASAWAMY 
NAIDU AND OTHERS—DEFENDANTS— 


RESPONDENTS. 
Limitation Act (XV af 1877), Sch. II, arts, 120, 181— 
Landlord and Tenant---Lery of enhanced argesament bi 





161, Bhattacharye’s Hindu law, 2nd Edition page 16. 
See also West and Bulher’s Hinda Law, 8rd Edition 
page 805, Note (a) Menn’s text is cited with ap- 
proval by Vijnaneshwara in the Mitakshara: Moghe’s 
3rd Edition page 194]. 
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landlurd—Suit by tenant for declaration that the levy 
was illegal— Limitation, 


A suit by a tenant for a declaration that tho- 


levying by tho landlord of enhanced rent is illegal is 
not a suit to establish a poriodically recurring right 
to which art 181 of Soh. IT of the Limitation Act 


applies. , 
The suit is governed by art. 120, as cach exaction 
of cnbanced ront is separate injury and gives 
riso to a new cause of action. 
Gopilidus Garu v. Penaju, 12 M. L.J. 126, ro- 


forred to. 

Second appeal against the decree of the 
District Court of Kistna in A. S. No. 451 of 
1905, presented against the decree of 
the Additional Subordinate Judge at Rajah- 
mundry in Original Snit No. 56 of 1901. 

The Hon. P. S. Sivaswamy Atyar (Advo- 
cate-CGeneral), for the Appellants. $ 

Mr. P. R. Sundara Aiyar and Mr. 0. B. 
Tiruvenkatachariar, for the Respondents. 


Judgment.—tThe plaintifis stated in 


their plaint that their cause of action arose 
on the 3rd October, 1898, when the lst de- 
fondant illegally ` levied Rs. 165-14-0 and 
they brought their suit in December, 1901, 
for a declaration that the zamindar of 
Nivadavolu had no right to levy from them 
any sum in excesaof the sum of Rs. 549 per 
annum by way of quit rent. Weare clearly 
of opinion that article 131 of the Schedule IT 
tothe Indian Limitation Act does not apply 
to a suit like the present. The suit cannot 
be said to bea suit to establish a periodi- 
cally recurring right. The article applic- 
. able is. article 120. Under that article 
limitation rans from the time when the 
right to sue accrues. As was held in 
Gopiladas Garu v. Perraju(1), the plaintiff's 
right to sue fora declaration arises on each 
occasion when the zamindar collects or de- 
mands the enhanced rent. Hach exaction 
js, if illegal, a separate injury and-gives rise 
to anew cause of action, This suit was 
brought within 6 years of the 3rd October, 
1898, and is not barred. We, therefore, re- 
verse the decree of the District Judge and 
remand the appeal for disposal according to 
law. Costs will abide the result. 
Appeal allowed. 
(1) 12 M. L. J. 126. 


(s. c. 88 B 411; 11 Bom. L. R. 649.) 

/ BOMBAY HIGH COURT. 

Seconr Cryin APPEAL No. 258 or 1908, 
March 23, 1909. 

Present :—Sir Basil Scott, Chief Justice, 
and Mr. Justice Batchelor 
GULABCHAND PARAMCHAND— 
DEFENDENT No. 1—APPELTANT 

| versus 
FULBAI HARICHAND—Ptatntor 
—RESPONEENT. 

Contract Act (IX of 1872), 8s. 28, 65—Murriage 
brocage agreement— Marriage not effected—Money paid 
under the agreement is recove:able—dAgreement— 
Contract—Void ab initio—Discovered to be void— Trusts 
Act (IT of 1882). 2. 84, 

By an agreement the respondent promised to pay 
the sum of Rs. 1,800 to the appellant as considera. 
tion for the appellant’s promise to marry his niece 
to respondent’s son. But before the marriage could 
take place the respondent’s: son died of plague. 
Under the agreement, however, the’ respondent 
had, before herson’s death, paid to the appellant 
Rs. 750 out of the promised sum of Rs. 1,800. The 
respondent sued to recover Rs. 750: 

Held, that the agreement in question was void 
as opposed to public policy under section 28 of the 
Contract Act. l 

Section 65 of the Contract Act provides for the 
restitution of any advantage received under a con- 
tract or agreement in two cases, of which the first’ 
isthe case where “an agreement is discovered to 
be void’. The section applies not only to agree- 
ments discovered to be void but alsoto agreements 
void ab initio. The word ‘agreement, used in sharp 
antithesis to tho word ‘contract’ in the second branch 
of the sentence, clearly denotes an agreement which, 
being void ab mitio, never reaches the stage of 
contract. In this respect section 65 merely preserves 
the distinction between agreement and contract 
which ig maintained throughout the Act. The section 
speaks generally of an agreement discovered tobe 
void without express reference to the cause or 
origin of the void character, so thainn agreement, 
as in this case, void by reason of a principle of law, 
would not on that account fall outside the scope of 
the section. 

The use ofthe word “discovered” introduces cer- 
tain difficulties in the application of section 65 to 
an agreement which is void under section 23 by 
reason ofan unlawful consideration orobject, What 
the section provides foris a suit to recover any 
advantage received by the defendant under tho . 
agreement or to obtain compensation therefor. 

Where no material part of the illegal purpose 
has been carried into effect in pursuance of an illegal 
agreement the payment, ifany, made by a party to 
the agreement is recoverable. Therefore, where a 
marriage has not taken place under a marriage broker- 
ngo agreement, the money paid under the agreement 
is recoverable, as it is manifest justice that the 
defendant should not be allowed to retain the 
money. : 

Appeal from the decision of R. D. Nagarkar, 
Esquire, Joint lst class Subordinate Judge, 


Baramati. 


Vor 1111 7 
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The Hon. Mr. D. A. Khare, for the Appel- 
lant. 

Mr. M. V. Bhat, for the Respondents. 

Judgment.—By an agreement be- 
tween the parties to this suit the plaintiff 
promised to pay the sum of Rs. 1,800 to 
the first defendant as consideration for the 
first defendant’s promiseto marry his niece 
to plaintiff’s son. But before the marriage 
could take place the plaintiff’s son died of 
plague. Under the agreement, however, the 
plaintiff had, before her son's death, paid to 
the first defendant a sum which the lower 
Courts have ascertained to be Rs. 750. The 
question is whether, having regard to the cha- 
racter of the agreement between the parties, 
the plaintiff is entitled to recover this sum 
from the first defendant. Both the Courts be- 
low have decreed the claim, and the first 
defendant now appeals from that decree. 

The only ground upon which the decree is 
attacked has reference to the character of the 
agreement between the parties. It is con- 
tended that that agreement, being an agree- 
ment by way of marriage-brokerage, is void 
as opposed. to public policy and, therefore, 
under section 65 of the Indian Contract Act, 
no sum paid under it can, be recovered. 

In Dholidas Ishvar v. Fulchand Ohhagan (1), 
it was held by a Division Bench of this Court 
that such an agreement as that now in ques- 
tion is void as opposed to public policy under 
section 23 of the Contract Act; and this deci- 
sion is binding upon us.- That being so, it is 
urged by the Honourable Mr. Khare that the 
‘only principle of law on which in India 
money paid under a void agreement can be 
recovered is contained in section 65 of the 
Contract Act; and that the language of this 
section shuts out such a claim as this. 

" The section provides for the restitution 
of any advantage received under a contract 
or agreement in two cases, of which the first 
is the case where “ an agreement is discovered 
to be void.” It is urged that the agreement 
before us was never discovered to be void, but 
was void ab initio. That, however, is, we 
think, precisely the case contemplated by the 
section, where the word “agreement,” used 
in sharp antithesis to the word “contract” 
in the second branch of the sentence, clearly 
denotes un agreement which, being void ab 
tnsivo, never reached the stage of contract. 


In this respect section 65 merely preserves tho 
(1) 22 B. dos. 


distinction between agreement and contract 
which is maintained throughout the Act—e. g. 
sections 10 and 20 to 830—in compliance with 
the interpretation clauses(g)and(k) of section 
2. It will be observed, moreover, that tho 
section speaks generally of an agreement 
discovered to be void without express referenco 
to the cause or origin of the void character, 
so that such an agreement as this, void 
by reason of a principle of law, would not on 
that account fall outside the scope of the sec- 
tion. It is true also that there seems the less 
justification for any attempt to circamserile 
the wide language of the Act seeing that tho 
section purportson its face to substitute onc 
bread general principle for the numerous and 
somewhat technical rules, with their qualifica- 
tions, which obtain in English law on the 
subject. So far, then, the matter seems to be 
free from complexity. : 

But apart from the observations in Dayabhai 
Tribhovandas v. Lakhmichand Dharmehand (2), 
which scarcely seems to have been necessary 
to the decision arrived at, the use of the word 
“discovered” introduces certain difficulties 
in the application of the section to an agree- 
ment which is void under section 23 by reason 
of an unlawful consideration or object; and we 
are, therefore, of opinion that this appeal 
should be decided on a somewhat different 
ground. j 

It will be observed-that what section 65 pro- 
vides for is-a suit to recover any advantage 
received by the defendant under the agrec- 
ment or to obtain’ compensation therefor, 
But what the plaintiff in this suit seeks is the 
recovery of a definite sum of money paid to 
the defendants. In the recent case of P. R. 
§ Co. v. Bhagwandas (8), we have held that 
a suit for a debt or liquidated money demanil 
can still be maintained, as it could formerly 
have been maintained, under the zendebitalus 
counts, and we think that the present sutt 
should be regarded as a suit for money had 
and received. Such suits were held to lio 
wherever the defendant was “obliged by 
the ties of natural justice and equity to refund 
the money”: per Lord Mansfield in Moses v. 
Macfarlan (4). The rule was, no doubt, 
subsequently restricted in its operation, but 
in sach a case as this, where no material 
part of the illegal purpose has been carried 

(2) 9 B. 358. r 


3) 11 Bom, L. R. 335;(1909) 2 Ind. Cas. 475, 
4) (1760) 2 Burr. 1012, 
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into effect, the payment has always been held 
to be recoverable: see Kearley v. Thomson (5), 
Herman v. Jeuchner (6); Wilson v. Strugnell, 
(7) and Taylor v. Bowers (8). 

The principle of law applied in this view of 
the case isrecognised and illustrated in section 
84 of the Trusts Act, and has been adopted 
by the Courts in India in numerous cases. 
Reference may, for instance, be made to 
Muljt Thakersey v. Gomti (9), where not 
only the ornaments and clothes but also the 
Rs. 700, upariyaman paid to the father of the 
intended bride, were held to be recover- 
able; and to Dholides’s case(1) where Tyabji, J., 
expressed the opinion that payments under 
such an agreement as this may be recovered 
if the marriage has not taken place. This 
was also the view followed by a Division 
Bench in Calcutta in Jageswar Chakrabatti v. 
Panch Kauri Ohakrabatti (10), which was ap- 
proved in Ram Chand Sen v, Audiato Sen (11), 
where Garth, ©. J. says that in such a case 
“itis manifest justice that the defendants 
should not be allowed to retain the money”. 
We concur in this opinion and on the above 
grounds we afficm the decree of the lower 
appellate Court and dismiss this appeal with 
costs. The cross-objections are also dismiss- 
ed with costs. 

Decree confirmed. 
(6) (1890) 24 Q. B.D. 142. $ 

(8) (1885) 15 Q; B. D. 5 

fm (1881) 7Q. B.D 6 

8) (1876) 1 = B. D. 
(9) 11 B. 412. 

(10) 5 B. L. R. 395 
(11) 10 0. 1054. 


201. 
14 W, R. 164. 





(pc. 33 B 452; 11 Bow. L. R. 654.) ` 
BOMBAY HIGH COURT. 
Second CIvIL APPRAL No. 569 or 1908. 
April 14, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
BHIMACHARYA VENKATACHARYA 
—PLAINTIFRF—APPELLANT 
versus 

RAMACHARYA BHIMACHARYA AND 


OTHERS—DEFENDANTS— RESPONDENTS. 

Hindu Law—Mitakehura—Mayukha—Stridhan— 
Husband succeeds in preference to stepson—COonstruc- 
tion. 

Under tho Mitakshara and tho Mayukha law, 
when a married woman dies, leaving her husband 
and a son by a rival wife, the latter is entitled 
to inherit her stridkan only after and in .default of 
tho former. 


Ohiter—In the sane passage a word occurring-once 
cannot be taken in its primary and its secoudary 
senso. 


Appeal from the decision of ‘Vishwanath 
V. Wagh, Esquire, Ist class Subordinate 
Judge, Bijapur. É 

Mr. K. H. Kelkar, for the Appellant. 

Mr. V. G. Ajinkya, for the Respondents. 

Judgment.—tThe question of Hindu 
law, in this Second Appealis, when a.married 
Hindu woman dies, leaving no issue, and the 
competition for heirship to her stridhan is 


` between her husband and a son by another 
‘wife of the latter, who is entitled to the pro- 


perty-—-the husband or the step-son of the 
woman ? 


The case is governed by the Mitakshara law, 

Both the Courts below have decided the 
question in favour of the husband; and the 
step-son of the deceased woman has preferred 
this Second Appeal. : 

Yajnyavalkya’s text regarding succession 
to the property of a woman, who dies leaving 
no issue, says :— “ Her kinsmen take it, if 
she die without issue”. [The Mit., Chap. Ir 
section XI, pl. 8, page 460, Stokes’s Hindu 
Law. Books]. 

Vijnaneshwara’s gloss -on the text is, as 
follows : — 

‘Ifa woman die ‘without issue’ that is, 
leaving no progeny ; in other worda, haying 
no daughter, nor daughter's daughter, nor - 
daughter's son, nor son, nor son’s son: the 
woman 8 property as above described, shall 
be taken by her kinsmen, namely, her hus- 
band and the rest as will be forthwith ex- 
plained”. [Do. pl. 9, page 460]. 

Further on, that is, in his gloss on the 
next text of Yajnyavalkya, Vijnaneswara 
says: in all forms of marriage, if the woman 
‘leave progeny’, that i is, if she have i isspe, her 
property devolves on her daughters”, [Do. 
pl. 12, page 461]. 

The original for “have issue” is prasuéa, 
i. e., œ woman who has children born. ` 

“In default of daughters, or their 'daugh- 
ters, or their sons, the sons, if any, of the 
woman deceased, take her siridhan”, says 
Vijnaneshwara on the authority of the text, 

‘the (male) issue succeeds in their default. 
[Pl. 19, page 462]. 

He fur ther suppcrts the right of the 
male issue bya text- of Manu which runs 
as follows :— 

“When the mother is dead, let all the 
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“uterine brothers and the uterine sisters 
equally divide the maternal estate’. [Pl. 19]. 
He explains this text to mean, not that 
the uterine brothers and sisters, that is, the 
daughters and sons born of. the woman, take 
the estate as joint heirs, but that the 
daughters inherit first, and, in default of 
them, the sons. 
The original for 
text is janant, which means, the woman 
who has given birth to children and left 
them surviving her. That word and the 


word “uterine emphasise the rule that on ' 


her death it is her own daughters, and in 
default of them, her own sons who are her 
heirs. Hence Vijnaneshwara adds the 
explanation that step-children are excluded 
me this category of heirs. [P]. 21, page 
462). - 

It 18 urged for the appellant that this 
exclusion means no more than that step-sons 
cannot inherit so long as the woman has 
left sons of her own to inheirt her property ; 
but that there is nothing in either Manu’s 
text or Vijnaneshwara’s gloss to prevent 
the step-sons coming in as heirs before her 
husband as her “sons” in the secondary 
sense of the word. 

But the right of the step-son so to come 
in, after he has once been expressly exclud- 
ed. from “the - primary sense of the word 
“sons” by Manu’s text and Vijnaneshwara’s 
explanation, must be founded on some 
authority discoverable in the Mztakehara. 
It is impossible to argue that Vijnaneshwara 
uses the word “ sons ” in his gloss in placitum 
19 or fhe word “male issue” as including 
step-sons. Had he intended to include them, 
he would not have cited Manu’s text in 
support of his meaning and added his gloss 
that it excludes step-children. 

The argument for the appellant just stated 
comes in effect to this that Vijnaneshwara 
intends to use the word “sons” in its 
primary sense, that is, inthe sense of sons 
born of the woman, where such sons are 
living at her death; but that he uses the 
same word in its secondary sense, meaning 
sons of a rival wife, if shê has left no sons of 
her own. But we cannot ascribe to 
Vijnaneshwara this double interpretation of 
the word without charging him with the 
violation of a well-known rule of mimansa or 
construction that “in the same passage a 
word occurring once cannot be taken in its 


56 . 
mother” in Manu's, 


primary and its secondary sense.” (1). Such 
construction of one and the same word 
occurring in a text or a rule, involving two 
interpretations at the same time, is con- 
demned by the commentators on Hindu law 
as “illogical,” as may be seen from the 
remarks of Nilakantha in the Vyavuhara 
Mayukha in the chapter on “ Determination 
of Heritage”. (2). 

No doubt “the more comprehensive 
interpretation may be adopted where it is 
supported by authority.” (3). 

But for our present purposes the authority 
must be found either in the Mitakshara 
itself or, where it is silent, in the Vyavahara 
Mayukha. None can be found in either. 

On the other hand, both what Vijnanesh- 
wara has omitted to say and what he has 
gone on to point out after explaining Manu’s 
text as excluding step-sons from the category 
of “sons” show plainly that he did not 
intend step-sons to come in as heirs of the 
woman before her husband. 

After having given his explanation of 
Manu’s text, he studiously omits to say that 
in default of sons born of the woman, her 
step-sons (sons of a rival wife) come in. This 
omission is significant, because, in dealing 
with the compact series of heirs, in a case of 
what is called “obstructed succession,” 
wherever he is in favour of the admission 
of the half-blood immediately after the full- 
blood into the class of enumerated heirs, he 
says so and does not leave the matter to 
mere inference or conjecture. [See the Mit., 
Ch. II. Sec. IVY., plac. 6, Stokes’s Hindu Law 
Books, page 445]. 

The omission becomes all the more sigui- 
ficant when we have regard to what 
Vijnaneshwara goes on to say after having 
given his explanation of Manu’s text. On 
the authority of another text of Manu he 
declares the right of a step-daughter of the 
woman to inherit before the latter’s husband, 
provided that the step-daughter is of a 
caste superior to that of the woman. [The 
Mit. Ch. II, Sec. XI, plac. 22: Stokes's 
Hindu Law Books]. 

The express inclusion of this particular 
class of step-children in the class of heirs 


taking before the husband implies the 
(1) See Bhattacharya’s Hindu law, second Edi, page 


64. . 
i F Mandlik’s Hindu law, page 38, lines 11 to 18 
8) Bhattacharya’s Hiudu law, 2nd Edn., page 65, 
citing Daynbhaga XI, V. 9. ; 
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exclusion from that class of all other 
step-children. 

It is true that this rule as to the right of 
a step-daughter of a superior caste is 
supposed by some commentators to apply 
also where the step-daughter and the woman 
happen to be of the same, that is, “equal” 
caste. But Vijananeshwara’s remarks. and 
the illustrations he gives are clearly opposed 
to the suppostion; and Nilakantha in the 
Vyavahara Maynkha plainly says that the 
authority for the supposition is “ question- 
able”, [See Mandlik’s Hindu Law: Vyav- 
Mayu., page 96, lines 25 and 26]. 

Tt follows then from all these considerations 
that, under the Mttakshara and the 
Mayukha law, where a married woman dies, 
leaving her husband and a sou by a rival 
wife, the latter is entitled to inherit her 
property only after and in default of the 
former. The interpretation of the Mitkashara 
is confirmed by Kamalakara, the author of 
the Nirnaya Sindhu and the Vivada Tandava, 
quoted at page 580 of Bhattacharya’s Hindu 
Law, 2nd Edition. Kamalakara says :— 
~ “Ty default of the husband, the daughter's 
gon, and daughter’s sons of the rival wife; 
and, in their default, the’ mother-in-law, the 
father-in-law, the husband’s brother, his 
sons, and other next-of-kin of the husband 
(succeed), according -to the text: The wife 
ynd the daughtér also etc. This is the opinion 
of Vijnaneshwara and Apararka”’. 

But the learned pleader for the appellant 
relies in support of his argument on certain 
remarks of Mitra Misra in the Viramitrodaya, 
which occuron page 243, plac. 14, of Mr. 
Golap Chandra Sarcar’s Edition of that 
work. 

The remarks in question, it will be noticed, 
refer at the very outset “to certain heirs “to 
a childless woman's property” enumerated 
in a text of Bribaspati, and Mitra Misra 
begins by pointing out that those heirs come 
in “ when there is a failure of the above 
mentioned heirs”, that is, the heirs mentioned 
in the preceding placita. Among these latter 
is the woman’s husband, as placitum 13 
shows. 

No doubt in his gloss on SBrihaspati’s 
text, Mitra Misra says that by the term 

son” used in that text is “intended the 
son of a co-wife” and he cites the following 
ext of- Manu in support of that :— 

“Tf among all the wives of the same 


` sapindas such as the father-in-law”. 


t 
person, one be a mother of a son, then 


all of them by that son become mothers 
of male issue; this. is ordained by Manu.” 

But it does not follow from this that 
Mitra Misra intended the son of a co-wife 
to be heir to the woman's property in 
prefernce to her husband. It is true that 
he says in the placitum in question that in 
default of the aurasa (born) sons of the woman, 
their sons, and grandsons, “ the son ofa rival 
wife, his son, and grandson, (become heirs in 
their order); by reason of their being, 
under the circumstances, the giver “of the 
pinda, and the liquidator of debts, and by 
reason of the text of Manu cited above.” 
But he cannot have meant by that to 


bring in the son of a “rival wife before 
the husband. For, he goes on to say, 
that “on failure of these,’ that is, the 


son of arival wife, his sonand grandson, 
“the sisters son and the rest alone,” that 
is, the secondary sons specifed in Brihaspati's 
text, take the property “in spite of the 
Does 
that mean that if there is no son of a rival 
wife, or his- son, or grandson, the secondary 
sons enumerated in Brihaspati’s text come 
in as heirs, ignoring the huaband of the 
woman P Mitra Misra could not have meant 
that, because he begins his citation of 
Brikaspati’s text by saying that the heirs 
mentioned therein come in after the husband. 

Mitra Misra’s remarks, therefore. must be 
understood as merely pointing out in a general 
way the heirs who fall under the category of 
the word ‘ son” in its more comprehensive 
sense, not as’ laying down the order of 
their succession so as to postpone the 
husband's right of heirship to that of a 
son of a rival wife. Had he intended to 
postpone the right in that way, and to 
bring in a step-son immediately on failure 
of a son born of the woman, his son, or 
grandson, he would have said so where 
be has discussed Manu’s text in which the 
word uterine’ occurs. He deals with that 
text much in the same way that Vijnaneshwara 
has déalt with it. 


As to the text of Manu which Mitra Misra ` 


bas cited in construing the word ‘son’ occur- 
ring in Brihaspati’s text, and which is relied 
upon for the appellant as showing that 
a son of a co-wife of a woman becomes 
the latter’s son also, itis to be remarked 
that the object of the text in question ig 


~ 
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explained by the more important of the 
commentators on Manu in such a way as 
to imply that its application is of a limited 
character, having no necessary reference 
to questions of inheritance. [See 
- Mandlik’s Manava Dharma Shastra, page 
208]. For instance, Sarvajna Narayana 
explains the text as meaning that the 
wife who has no son shall not resort to 
niyoga (levirate), if her co-wife has a son 
born of her, Culluca Bhatta and Raghavananda 
explain that the text is intended to 
prohibit adoption by the wife who has no 
son born of her. And the context in 
which this text of Manu finds its place 
in his Smriti supports that view. It is 
immediately preceded by another text which 
declares: “If among brothers, sprung from 
one (father), one have a son, Manu has de- 
clared them all to have male offspring through 
that son,” [Sacred Books of the Kast: Vol. 
XXY, Ch. IX, 183]. Vijnaneshwara in the 
Afiiakshara quotes this text and explains 
that it “is intended to forbid the adop- 
tion of others ifa brother's son can possi- 
bly be adopted. It is not intended to 
declare him son of his uncle.” [The Mit. 
Ch. I, Sec. XI, plac. 36, Stokes’s Hindu 
Law Books, page 424]. If this text has 
this limited meauing and scope, the other text, 
relating to the son of a co-wife, must have 
its'scope similarly narrowed, having regard 
to the fact that it occurs immediately after 
the former. And that is the view which 
has commended itself to their Lordships 
of the Privy Council as to the scope of 
both these texts of Manu. See Annapurni 
Nachiar v. Forbes (4). where their Lordships 
gay-:— Reference has been made to a 
text of Manu (Book IX, Sloka 183), 
which he declares that if of several ee 
one brings forth a male child, all shall 
by means of that child be. mothers of 
_ male issue. In the preceding Sloka he 
declares that if among several brothers of 
the whole blood one have» son born, they 
are all made fathers of a male child by 
means of that son. We must suppose that 
all take the spiritual benefits of male issue; 
but the law is clear: for the purposes of 
inheritance the natural mothers and fathers 
respectively are preferred.” 

Certain commentaries such as the Madana 
Parijata and the Vivadarnava Seta no 

(4) 26 I. A. 166 ; 23 M. I; 3 C.W.N. 730. 


doubt, assert the right of the son of a 
rival wife of a woman to inherit the 
stredhan of the latter before her husband 
but for the reasons we have given in this 
judgment, their view must be held to find 
no support from either the Mutakshara or 
the Vyavahara Mayzkha or the author of 
the Smriti Chandrika. The last says 
“The issue of a rival wife takes the 
property of the step-mother, where the latter 
leaves no progeny, husband, or the lke.” 
[Smriti Chandrika, Krishnaswamy Iyet’s Ed., 
2nd, Page 135, Section 35]. 

That the husband of a childless woman 
is entitled to inherit her séridhan before a 
son by another wife of his seems to us 
to follow as a necessary corollary to certain 
decisions of this Court. In Kesserbar v. 
Valub Raoji (5), it was held that a 
step-mother could not inherit her step- 
gon’s property under the term “ mother ” 
but that she could come in only as a 
gotraja sapinda on the aathority of the 
decisions in Lakshmibat v. Jayram Hari (6) 
and Lallubhai Bapubhai v. Mankuvarbat(7). TE 
a step-mother cannot comein as “mother” 
in the line of heirs to her step-son but 
can only come in as a gotraja sapinda, it 
follows, from the same reasoning, that the 
step-son cannot come in as “son,” bub can 
inherit only as a gotraja sapinda, of huis 
step-mother. . 

For these veasous the decres apperled 
from must be confirmed with costs. 


Decree confirmed, 
(5)4 RB 188 ab p 298 
630 B.H C R. 152 
t7) 2 B. 388. 
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Ignorance of law isno excuse. Every man must 
be taken tobe cognisunt of tho law; otherwise 
there is no saying to what extent the excnse of 
ignorance might not be carried. Bibie v. Lumloy 
(1802) 2 East 460, referred to. 

Where a certain act roques tho concurrence of 
an official person, there isa presumption in favour 
of its duo execution on the ground of the legal 
maxim: Omnia proeoumuntar rile ct solemmicr esse 
acta mec probetur im cimbarum, “In such cases 
everything is presumed to be rightly and duly per- 
formed until the contrary is shown. That presump- 
tion can indeed be rebutted by proof that certain 
forms required by law were not tomplied with. 

Ifa person, holding a certain office, is empowered 
by law, in virtue of that office, to give previous 
consent in writing to certain proceedings or acts 
as a condition precedent to their legality or 
validity and the person as a matter of fact gives 
such consent, it cannot be the less a consent pre- 
viously given mm writing, merely because at the time 
of giving it ho happened tobe unaware of the law, 
empowering him te consent, or, bemg aware of it, 
he thought he was consenting in virtue of another 
office which he held. His ignorance of the iaw, 
giving him the power, cannot make the consent not 
a consent and is no legal ground or excuse for 
. Withdrawing it after he has once givenit. > 

Consent is an act of reason, accompanied with 
deliberation, the mind weighing, as in a balance, tho 
good and evil on each side, that is, it must not be due 
to fraud or undue influence. 

The powers under section 323 of the Code of Civil 
Procedure, conferred on the Collector and those 
conferred on the Talukdari Settloment Officer by 
seotion 31 of the Talukdari Act are both enabling 
or discretionary and are not necessarily of a 
mutually contradictory character. Where the two 
offices are combined in one and the same person on 
grounds of public convenience ‘or expediency, his 
actibn must bo referred to the exerciso of his dis- 
cretionany powers under both sections, 1f 16 can be 
so referred. It is dot that in respect of one offico 
the action was without, and in respect of the other, it 
was with, jurisdiction. 

Section 31 of the Talukdari Act. prescribes no parti- 
cular form for the congent. All ib requires is that 
there must bo (1) consent, (2) that it must bo pro- 
vious, and (3) that it must bo in writing. 

First appealfrom the decision of Chimanlal 
L. Esquire, First Class Sub-Judge, Ahmed- 
abad. 

Mr. T. R. Desai, for the Appellant. 

blr. L. A. Shah, for the Respondent No. 1. 

Judgment. 

Chandavarkar, J.—The appellant, having 
obtained a money decree against a talukdar, 


who is now deceased and is represented by 


the respondents, presented a darkhast for its . 


execution. Several villages, belonging to the 
talukday, were attached and the Court sent 
the darkhast to the Collector to be dealt 
with under sections 320 to 325 of the Code 
of Civil Procedure of 1882, then in force. 
The Collector in his turn transferred the 


darkhast tothe Talukdari Settlement Officer, 
the reason for that being that the latter 
combined in himself, according to a rule 
having the force of law, the functions of 
Collector and Tulukdart Settlement Officer 
for the purpose of execution of decrees against 
or in respect of taluhdari lands. That 
‘Officer, acting under the sections in question, 
framed a scheme, whereby it was arranged 
that the appellant should be put in posses, 
sion of one of the attached villages and 
allowed to enjoy the income of that village 
for seven years in satisfaction of the decree 
and that the other villages should be released 
from attachment. The appellant assented to 
the scheme and the Talukdari Settlement 
Officer, acting upon it, wrote to the Deputy, 
Manager a letter (Exhibit 54), informing, 
him of the scheme and asking him to put’ 
the appellant in possession of the village. At 
the same time the Talukdarz Settlement 
Officer recorded an-orler and sent it to the 
Court which had passed the mone-ydecree. 
That order (see Exhibit 22) is as follows :-— 

“The gubulayat, given by the plaintiff to 
accept in Pulachut the income of Karsan- 
pura, for seven years in satisfaction of his 
darkhast No. 614 of 1899 and 552 of 1899, is 
put in the case ; order is given to the Deputy. 
Manager to carry it out accordingly. This 
darkhast is to be entered in the list of Japti 
Vahivat- (management of attached estates): 
under section 323, Civil Procedure Code and 
order is given to send its account every year 
and, therefore, this darkhast.ig taken out of the 
list of cases under inquiry and entered in the 
list of attached estates,” 

The scheme was made, the order was pass- 
ed, and delivery of possession of the village 
was given . to the appellant after the 
judgment-debtor had died and after the 
amendment of section 31 of the Talukdari Act 
had come into force. That section runs as 
follows — 

“No incumbrance on a ‘talul:dar’s estate, or 
on any portion thereof, made by the taluk- 
dar after this Act comes into force, shall 
be valid as to any time beyond such talukdar's 
natural life, unless such incambrance is 
made with the previous written consent of _ 
the Talukdart Settlement Officer, or of some 
other officer appointed by the Governor-in- 
Council in this behalf (and after the death 
of a talukdar no proceeding for the attach- 
ment, sale ordelivery of, or any other pro- 
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CesS affecting the possession or ownership 
of, a talukdart estate, or any portion thereof, 
in execution ofany decree obtained against 
such talukdar or his legal representative, ex- 
cept adecree obtained in respect of an in- 
cimbrance made with such consent as afore- 
said, or made before this Act comes into force, 
shall be instituted or continued . except with 
the like consent.) 


— It appears that the Talukdari Settlement: 
Officer was not aware of the latter portion . 


of section 31 when he settled the scheme, 
passed his order, and put the appellant in 
possession of the village. Accordingly, the 
Court was requested to dispose of the 
darkhast' by holding that the appellant could 
not retain possession of the village under 
the scheme. 

"The lower Court has allowed the Talukdari 
, Settlement Officer's objection to the darkhast 
on the ground that there was no previous 
consent in writing of lis such as is required 
T the last part of section 31 of the Talukdari 

ct. 

The Tulukdari Settlement Officer's conten- 
tion in the Court below was that he had 
never given any such consent as the section 
reqpired, becanse all he had said and done 
had been not under that section but under 
section 323 of the Code of Civil Procedure. 

I am unable to accept this contention. 
All that section 31 required was his previ- 
ous consent in writing. That there was 
such consent is clear from Exhibit 5 and 
the Officer’s order, quoted above. It may 
be that the Talukdari Settlement Officer 
was not aware.of the amendment of section 
31 and so had not the remotest consciousness 
that he was acting in conformity with it when 
he settled the scheme and allowed the appel- 
lant to be put in possession of the village. But 
if a person, holding alcertain office, is empowered 
by law in virtue of that office to give previous 
consent in writing to certain proceedings or 
acts as a condition precedent to their legality 
or validity, and thé person as a matter of 
fact gives such consent, it cannot be the 
less a consent previously given in writing, 
merely because at the time of giving it he 
happened to be unaware of the law empower- 
ing him to consent, or, being aware of it, 
he thought he was consenting in yirtue of 
another office which he held. His ignorance 
of the law giving him the power cannot 
make the consent not a consent and is no 


` in contrarium. 


legal ground or excuse for withdrawing it 


` after he has once given it, As was said by 


Lord Ellenborongh ©. J. in Bilbie v. 
Lumley (1): “Every man must be taken to be 
cognisant of the law ; otherwise there is no 
saying to what extent the excuse of ignorance 
might not be carried. It would bo urged in 
almost every case.” As for the plea that tho 
consent was given by the Talukdasi 
Settlement Officer, not under section 31 of the 
Talukdari Act butunder section 328 of the 
Code, it is answered by the rule of law that 
where a certain act requires the concurrence 
of an official person, there is a presumption 
in favour of its due execution on the 
ground of the legal maxim omnia præesum- 
unlur rite et solemniter esse acta donec probetur 
In such cases, “everything 
is presumed to berightly and duly performed 
until the contrary is shown.” That presump- 
tion can indeed be rebutted by proof that 
certain forms required by law were not 
complied with. Here no form is prescribed 
by law. All that is urged is that the Taluk- 
dart Settlement Officer did not know of the 
law embodied in section 31 of the Talukdari 
Act when he gave his consent tothe scheme. 
We are, therefore, brought back to the plen 
of ignorance of law, which, us i have said, 
is no excuse. : 

It is to be remarked that, the powers under 


section 323 of the Code of Civil Procedure, ' 


conferred on the Collector and those conferred 


on the Talukdari Settlement Officer by section . 


31 of the Talukdari Act are both enabling or 
discretionary and are not necessarily of a 
mutually contradictory character. Wheru 
the two offices are combined in one and 
the same person on grounds of public 
convenience or expediency, his action must 
be referred to the exercise of his discretiona: + 


powers under both sections, if it chun be so ` 


referred. It is not that in respect of one 
office the action was without, andin respect 
of the other it was with jurisdiction. 


If he had the discretionary jurisdiction as | 


to the action in both capacities, the law will 
refer it to both of them and then the question is 
reduced simply to this—had he given previous 
consent in writing as required by section 31 of 


the Talnkdari Act? That section prescribes no ` 


particular form for the consent. All it requires 

is that there must be (1) consent, (2) that 

it must bo previous, and (3) that it must be 
(1) (1802) 2 Kast. 469. 
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in writing. It is not disputed before us that 
these three condjtions are satisfied by 
Exhibit 54 and Exhibit 22. As to the first 
of these conditions, all we have to see is that 
the person who gave the consent occupied 
at the time the office of Talukdari Settlement 
Officer and that he aoted deliberately in the 
matter of the scheme and gave his sanction 
to it freely, because “consent is an act of 
reason, accompanied with deliberation, the 
mind weighing, as in a balance, the good 
and evil on each side,” that is, it must not be 
due to fraud or undue influence. (Story's 
Equity Jurisprudence, 2nd Edn., section 22). 
The Talukdari Settlement Officer is shown by 
the evidence to have given his sanction to the 
scheme after fully considering the circum- 
stances of the case. The argument that such 
consideration was bestowed by him on the 
scheme in his capacity as Collector ignores 
the fact that though he held two offices it was 
one mind which considered the scheme before 
consenting to it. And that consent was em- 
bodied in writing in Exhibit 54, the letter he 
wrote to his Deputy, asking him to give de- 
livery of possession to the decree-holder; and 
in the order, forming part of Exhibit 22, sent 
to the Court with the darkhast. Both these 
were put in writing before delivery of posses- 
sion to the decree-holder. 

On these grounds, in my opinion, the 
edecree appealed from must be reversed 
and the darkhast should be allowed to con- 
tinne. The appellant must have the costs 
both in this Court and the Court below 
from the respondents who are to bear their 
own. 

Heaton, J.—By Bombay Act II of 1905, 
section 31 of Bombay Act VI of 1888 was so 
amended that thereafter “no proceeding for 
the attachment, suleéor delivery of, or any‘other 
process affecting, the possession or ownership 
of a tulukdart estate or any portion thereof 
in execution of a decree” could be instituted 
or continued without the previous written 
consent of the Talukdari Settlement Officer. 

The decree-holder in these proceedings 
had several unexecuted decrees against a 
Talukdar of which applications for execution 
were pending. In the proceedings on one of 


. these applications an order was made for 


selling the estate of the Talukdar or a portion 
thereof and the proceedings were sent to the 
Collector under section 820, Civil Procedure 
Code. It fell to the Talukdari Settlement 


Officer, who in certain cases is the Collector 
for execution purposes, to deal with the 
matter. He entered into an arrangement 
with the decree-holder by whicha scheme 
was made as permitted by section 828, Civil 
Procedure Code, under which the decree- 
holder was to have possession of one 
Talukdar: village for seven years in discharge 
of his decrees. Meantime two out of four 
applications for execution were to be with- 
drawn, and the remaining two, kept pending. 
The negotiations had begun before the 
amendment of section 31 came into force; but 
the scheme was finally arranged, accepted and 
given effect to after the amendment. The 
question is whether the execution proceed- 
ings were continued with the previdus 
written consent of the Talukdari Settlement. 
Officer as required by section 31 of tha Act. I 
think they were. The Talukdart Settlement 
Officer, undoubtedly. did consent to the 
continuance ; thatis plain from the letters he 
sent to the Court. It is equally plain that 
the consent was in writing and that it was 
previous to the delivery of possession to the 
decree-holder. The only argument of any 
importance against holding the previous 
written consent to be of the kindcontemplated 
by section 31, is that it was not given for the 
purpose of section 31 and was given in igno- 
rance of or without regard to the provisions of 
that section and merely in pursuance of 
execution proceedings which the Talutdart 
Settlement Officer was bound to conduct. 
I do not think that after the amendment of 
section 31 he was bound to conduct them. It 
was open to him to refuse to consent to 
their continuance and to refer them back to 
the Court. I also do not think the evideuce 
establishes the contention of ignorance or 
that the consent was not given for the pur- 
pose of section 31. The Talukdart Settlement 
Officer of the time was not examined as a 
witness and there is no direct evidence on 
the matter. We are left to conjecture and I 
do not think the circumstances justify the 
conjecture urged by the respondent. Therefore, 
I concur in the order proposed. 
Decree reversed. 
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- Land Acqumitim Act (Iof 1894), ss, 28, 29, 30— 
Oty. of Bombay Improvement Act (IF of 1898, Tara), 
84,49 (2), 50—Market-value af land—Tiro methods if 
computing, 

The whole plot of the land taken up was b7 ita 
natural formation a quarry. But its owner had 
. divided it into nine small parcels, which he had 
leased to tenants on permanent building leaser, 
without reserving to himself the right of re-entry. 
Thus on the date of the notification as wellas at 
the time of the Collector's award, the above-men- 
tioned leases stood between him and his ability to 
quarry immediately. But after the Collector’s award 
“and before the hearing of the case by the Tribunal 
of Appeal he bought out all, the tenants and 
claimed compensation ona quarrying basis : 

Held, that compensation should be awarded on 
the basia of that character of the land in which 
its owner had the power of using it. The most that 
he can fairly claim is the market value of tho 
land in that character plus a special allowance 
for ita adaptability as a quarry at some futuro date. 

The determining factor in computing the market 
‘value isthe value of the land to the owner at the 
date of the acquisition not the vrlino to the ac- 
quirer after acquirement. 

Per Batchelor, J. 

For the purpose of ascertaining the market value 
of land, under gection 23 of the Land Acquisition Act, 
the Court must proceed upon the assumption that 
it is the particular piece of land in question that has 
to be valued including all interestsin it. Collector 
of Belgaum v. Bhimrao, 10 Bom. L. R. 657, followed. 

The method contemplated by the Land Acquisition 
Act is that of ascertaining firet the market value 
of the land asif all separate interests combined 
and then of apportioning that value among the persons 
interested Therois a marked distinction between 
‘the “land” and “nn interest in land.” “Land”, 
thfoughout the Act is used to denoto the physical 
object, which is the thing that has to be acquired ; 
while the appportionment of the claims of the per- 
sons interested, under sections 29, and 80, comes in 
only after the Conrt has determined the market value 
under section 23 (1). 

. The ‘market value of the land? means the price 
which would be obtainable in the market for a 
concrete parcel of land with its particular advant- 
ages and its particular drawbacks both advantages 
and drawbacks being estimated rather with re- 
ference to commercial valne than with reference to any 
abstract legal rights. 

_ The word ‘compensation’ is occasionally nsed to 
mean the particular sum awarded for the acquisition 
of a particular interest, 
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Per Mentor, J. 

The two .methods (1) valuing separately each 
interest in tho land acquired and (2) valuing the 
land as a whole and then apportioning to each 
person interested the share to which he is entitled, 
arenot exclusive of each other. The Collector and 
the Court may, at their discretion, apply cither 
method to arrivo at a fair and’ reasonable estimate 
of the compensation to bo awarded 


Appeal from the decision of the Tribunal 
of Appeal. 

Mr. Lowndes and Mr. Jardine (instracted 
by Messrs. Crawford Brown & Co.,) for the 
Appellants. 

The Hon'ble Mr. Strongman, Advocate- 
General, and Mr. Inverarity (instructed hy 
, Messrs. Pestonjt, Rustom and Kola), for the 
“Respondent. 

Judgment. 

Betchelor, J—This is an appeal from 
a decision of the “Tribunal of Appeal 
appointed under section 48 of the City of 
Bombay Improvement Act, 1898, and has re- 
ference to the amount of compensation to 
be awarded to the claimant, Jalbhai Ar- 
desir Sett, in respect of nine parcels of land 
which have been acquired by Government 
for the Improvement Trustees under the 
Improvement Act, 1898. The compensation 
awarded by ihe Special Collector was 
Rs. 11,803 and on appeal to the Tribunal this 
sum was increased to Ra. 42,364 with interest 
at six percent. on Rs. 30,560. Against this 


award the Improvement Trustees bring the 


present appeal, contending that the Tribu- 
nal has applied wrong principles in nssess- 
ing the compensation and that an excessive 
sum has consequently been allowed. 

The facts are not in dispute, and for 
present purposes may be shortly stated as 
follows:—In December 1898 the nino par- 


„cels were notified in connection with a scheme 


under section 27 of the Improvement Act, and 
at that time Jalbhai was in unencumbered 
ownership of only one of the parcels, No. 505, 
the others being let on leases. The land 
is such that the whole plot, consisting of 
the nine parcels, torma in itself a valuable 
quarry, but it is not profitable to quairy 
any small area such as a single parcel. 
Between the notification and the acquisition 
Jalbliai bonght out the interest of the ten- 
ant of parcel No. 510. In acquiring the 
land the Special Collector dealt separately with 
parcels Nos. 505 and 510, to which apparently 
a part of No. 512 was also added, and 
refused Jalbhai’s claim to receive compen- 
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sation on a quarrying basis. Jalbhai appealed 
to the Tribunal, his general claim for quarry- 
ing value being included in the reference. 
As tothe remaining parcels, the Collector 
made separate awards, valning the honse- 
holders’ interests on a rental basis, and 
assessing the interest of Jalbhai as Fazan- 
dar at 25 years’ purchase of the rents. 
None of the tenants claimed a compensa- 
tion reference to the Tribunal, but Jalbhai 
did claim this reference in each case, and 
in each case he made it without prejudice 
to his general claim for quarrying value 
as embodied in his appeal regarding parcels 
Nos. 505, 510 and 512. After the Collector 
had made his award, and before the re- 
ferences to the Tribunal came on for hear- 
ing Jalbhai bought out all the remaining 
tenants. When the references were taken 
up by the Tribunal, Jalbhai applied that 
they should he consolidated and that his 
claim for compensation on @ quarrying basis 
should be allowed. | 

Mr. Lowndes’s first objection to the de- 
cision under appeal is that the Tribunal 
was wrong in allowing the references to be 
consolidated with the result that Jalbhai 
was thus permitted to advance a claim— 


namely the claim to the quarrying value—- 


which otherwise he would not have’ been 
able to make. But, in my opinion, the consoli- 
dation had not this effect, and was rightly 
allowed. Mr. Lowndes concedes that Jal- 


Bhai could not be prejudiced by any par- 


celling out of the land which the Collec- 
tor might chose to make, and, that being 
so, the objection seems to me to fail. For 
ib was not by reason of the consolidation 
of references that Jalbhai was enabled to put 
foward what may be called the quarrying 
claim: that claim was already before the Col- 
lector and the Tribunal, and, whether good 
or bad, had to ‘be’ decided on quite other 
grounds than the arbitrary division of the 
land made by the Collector. Moreover, it 
must be remembered tkat Jalbhai as Faz- 
andar owner of some of the plots and as 
lessor of the others with the prior right of 
buying out the lessee had an interest in 
the whole area acquired. 

To pass now to the main argument -which 
has been adressed to us: it turns upon 
the meaning of the words “the market value 
of the land” in section 23 of the Land Acquisi- 
tion Act. The Advocate-General has con- 


see no room for the appellant’s 
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tended that the compensation to be awarded 
must be ascertained by reference to the 
value of the land itself considered, as he 
put it, as unencumbered freehold; that is, 
on the assumption that all interests com- 
bine to sell; Mr. Lowndes, on the other 
hand, has urged that the true meaning of 
the Act is that compensation shonld be 
awarded by the valuation of the separate 
interests existing in the land. It appears 
to have been assumed at the bar that the 


‘choice between these alternative construc- 


tions must determine the result, but for 
my own part Lam not clear that such an 
assumption is well founded. However that 
may be, I think that the point in controversy 
is, so far as this Court is concerned, con- 
cluded by the case of Collector of Belgaum v. 
Bhimrao (1). While that case stands, I can 
present 
contention, and I did not understand Mr. 
Lowndes to suggest that the contention could 
be allowed under the Land -\cquisition Act 
so long as the case retains, its anthority. 
The decision, to which I was a party, is 
a decision of this Appéal Court and has 
the high authority of Jenkins, C. J., who, 
in delivering the judgment, laid down that 
for the purposes of ascertaining the market 
value of land under section 23 of the Land 
Acquisition Act “the Court must proceed 
upon the assumption that it is the parti- 
cular piece of land in question that has ‘to 
be valued including all interests in it.” 
That, as I understand it, was said in 
general terms upon the construction of the 
Act, and formed the ratio decidendi. So far 
as the Land Acquisition Act is concerned, 
I think the ruling is decisive, and it is, 
of course, binding upon us now, The only 
ground upon which Mr. Lowndes sought to 
avoid this decision was, if I followed his 
argument correctly, that here the land was 
acqnired not under the Land Acquisition 


` Act, but under the Bombay City Improve- 


ment Act. The distinction certainly exists, 
but in my opinion itis not material. For 
the Improvement Act incorporates the re- 
levant provisions of the Land Acquisition 
Act, including section 23, and I can find no 
good “reason for supposing that the Improve- 
ment Act intends, or operates, to effect a 
fundamental change-in the methods of the 
Land Acquisition Act. No such far reaching 
(1) 10 Bom. L. B. 657, 
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effect ought, I think, to be given to section 
49 (2) of the Improvement Act, which 
merely reproduces section 21 (5) of theEnglish 
Statute, the Housing of the Working Classes 
Act 1890, and which may receive ample 
meaning without recourse to the unlikely 
hypothesis ihat so important a change in 
the Acquisition Act was intended to be 
made by way of indirect and somewhat 
far-fetched inference. In my opinion, there- 
fore, it would ba enough to say that the 


‘decision in the Collector of Belgaum’s case (1).. 


is fatal to the contention that the land 
here should be valued on the footing of 
assessing the separate interests. 

: Bat as Tam anxious to avoid any appear- 
ance of treating unceremoniously tke care- 
fol and elaborate “argument we have had 
from Mr. Lowndes, I will notice briefly the 
main points which he has discussed. His 
chief reliance was placed upon certain parti- 
cular sections of the Land Acquisition Act, 
such as sections 3 (g) (iv), 9 (3) and 
31 (1) (2) (3) and (4) as showing that 
the word “land” was used in the Actas 
equivalent tò “interest in land.” The 
Advocate-General, on the other hand, has 
pointed to a number of other sections whera 
the word “land” appears to denote the physi- 
cal object. It wonld be tedious to analyse 
all these sections individually, nor do I 
think it necessary to do so. Theracan be 
no doubt that the word “compensation” is 
occasionally nsed to mean the particular 
sum awarded for the acqaisition of a parti- 
cular interest, but that is quite consistent 
with the position taken by the Advocate- 
General. Reading the Act as a whole, I can 
come to no other conclusion than that it 
contemplates the award of conpensation in 
this way: first you ascertain the market 
value of. the lind on the footing that all 
separate interests combine to sell; and then 
you apportion or distribute that gum among 
the various persons found-to be interested: 
sections 3, 11, 18, 19, 20 and especially sec- 
tions 29 and 30 areto my mind decisive upon 
the point. Section 31 (3), which Mr. Lowndes 
claims in his favour, appears to me’ to tell the 
other way, for, though the sub-section is not 
perhaps worded with perfect accuracy, we 
have the antithesis marked between land and 
aù interest inland. That distinction is, as I 
understand it, preserved throughout the 
Act, where “land ” is always used to denote 
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the physical object, which is after all the 
thing that has to be acquired. Provision is 
made for compensation to all persons 
interested, bat claims on this head are, I think, 
to be adjusted in the apportionment prescribed 
under sections 29 and 30 and do not fall to 
be considered till after the Court has deter- 
mined the market value of the land under 
section 23 (1). 

Then Mr. Lowndes urged that the theory 
which I am endeavouring to justify would 
lead to unwelcome results in its practical 
application, and he gave us two or three 
instances of such difficulty. I have consider- 
ed those instances to the best of my ability, 
bat am not prepared to concede that the 
difficulties suggested are inevitable under 
my view of the Act, and in any case, if that 
view is right, the argument is no more than 
an argument ub inconvenienti, and the answer 
would be that our Act is less convenient 
than wonld be an Act prescribing valuation 
by separate interest. I must not, of course, 
be taker toexpressan opinion that an Act 
drawn s> as to impose as a first step the 
valuation of separate interests would in fact 
be a better or more convenient statute than 
that which we have. my opinion goes no 
further than that that is not the meaning of 
the Land Acquistion Act. 

As to the argument that under the English 
Acts dealing with similar subjects it is the 
established practice to valne separate inter- 
ests, I can only say that the English Acts in 
their scheme and structure differ so materially 
from the Land Acquisition Act that, in my 
opinion, it would be unsafe to make any 
inference from the practice prevailing in 
England. I repeat that I by no means 
assert that the difference in procedure must 
necessarily lead to any substantial difference 
in the result; I limit myself to saying that in 
my judgment the method contemplated by 
the Land Acquisition Act is that of ascertain- 
ing firat the maket value of the land as if all 
separate interests combined and then of 
apportioning that value among the persons 
It is said that that method 
may on occasion prove downright impracti- 
eable or unfair, but it will be time to consider 
such a case when it actually arises. 

Then comes the question ; does this view 


of the methods of the Act decide the 
appeal in the respondents favour P In 
my opinion it does not, For, though 
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the market value of the land has to be as- 
certained on the assumption that all separate 
interests combine, that, I think, only means 
that the separate interests are taken to 
combine so as to give a complete title to 
the assumed purchaser and the acquiring 
body, not so as to impress upon the land 
a character which ib did not bear, or to give 
to ita value which it never had in the 
marked; for it is still the “ market value of the 
land” which has to be determined ; and by 
that is méant, I think, the price which would 
be obtainable-in the market for that concrete 
parcel of land with its particular advantages 
and its particular drawbacks, both advantages 
and drawbacks being estimated rather with 
reference to commercial value thaa with 
reference to any abstract legal rights. If 
that is correct, it furnishes an answer to the 
contention that the full quarriable value 
must be allowed because this land is in fact 
by natural formation a quarry. That may be 
so; but it was never a marketable quarry 
~at the material time, and did not become 
so till after the Collector had made his award. 
At the material time the claimant could not 
have obtained a quarry price for the land 
in the market because admittedly the 
permanent building leases, containing no 
provision for re-entry, stood between him 
and any immediate ability to quarry; and the 
determining factor is the value to the owner, 
not the value to the acquiring body after 
acquirement. The case, therefore, seems to 
ime to fall within the principles which have 
been applied in English cases to owners of 
land adaptable for use in reservoir sites, and, 
to use the language of Vaughan Williams 
L. J., in a recent case of that sort, In re 
Incas v. Ohesterfield Gas and Water Board, 
(2), I would say that the land here had an 
adaptability value on the footing of its 
possibility as a quarry, but that it was not a 
realised possibility, nor was it competent to 
the claimant to convert it into a realised 
possibility by the expedient of buying out the 
permanent tenants after the Collector's award 
had becn made: see sections 49 (2) and 50 of 
the Improvement Act. 


If I am right in thinking ihat that is the | 


law, there is an end of the matter, but, since 


the point was taken, I mayadd that in my - 


is really no particular 


judgment there 
For it was the 


hardship in this view. 
(2) (1609) 1 K. B. 16, 
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claimant himself who, in pursuance of his 
own financial interests, sacrificed and aban- , 
doned the quarry user of the land for the_ 
consideration of the rents obtainable from 
the permanent tenants; in other words, he 
himself put it ont of his power to use 
the land as a quarry and he did so with his 
eyes open and for what he regarded as suffi- 
cient consideration. Ido not think that he 
has any fair grievance if when the land 
comes to be acquired, it is acquired in the 
character in which alone he had the power of 
using it. i 

The most that he can fairly claim, in my 
opinion, is the.market value of the landin 
that character plus a special allowanoe for its 
adaptability as a quarry at some future date; 
and to that I think he is entitled. There 
is no evidence as to the amount at which this 
special allowance should be calculated. The 
Tribunal recognising that ihe full quarriable 
value might not be sustained in appeal, give 
us an alternative finding that as allowance 
for the special adaptability value the number 
of years’ purchase adopted by the Collector 
should be increased from 14 2/7 to 18.18. 
The correctness of this method was at first 
challenged by Mr. Lowndes and defended by 
the Advocate-General, but subsequently Mr. 
Lowndes informed us that he would not dis- 
pute it, as his clients were more interested in 
getting this Court's decision on the questions 
of principle than incutting down the allowance 
suggested by the Tribunal. 


The result is that if I am right as to way 
in which this land should be valued, there is 
now no dispute as to the quantum of compen- 
sation. In these circumstances and having 
regard to the special knowledge and experience 
possessed by the Tribunal on such points, 
we must adopt the alternative finding, that 
is to say, the market value of the land will 
be determined on the valuation made by the 
Collector subject to this modification that the 
number of years’ purchase will be increased 
from 14 2/7 to 18. 18 years as allowance for 
the special adaptability value. 

In thecircumstances of the case we make no 
order as to costs. 


Heaton, J.—I agree in the order proposed. 

The Tribunal have given two valuations’: 
That which they prefer is arrived at by 
computing the market-valne of the land as a 
whole, But the computation is vitiated 
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because they have taken the quarrying value 
of the land as realized and nòt as latent. 
They have, in short, given to the owners what 
they consider the land is worth to the acquirer 
after acquisition, not what they estimate it 
would have fetched in the market at the date 
of the acquisition. Because there is this 
defect in the computation, I agree with my 
learned colleague, that the valuation cannot 
be accepted. 

The second and alternative valuation was 
arrived at by taking each plot separately and 
allowing some extra value-in considera- 
tion. of the chance of acquiring the adjoining 
plots so as in the end to get a large quarri- 
able arca. How precisely this was done 
is not explained in detail. The Honourable 
the Advocate-General on behalf of the claim- 
ants did not attack that valuation in parti- 
cular: his argument was that the other 
valuation must be accepted. Mr. Lowndes 
for the Improvement Trust withdrew the 
objections to the alternative valuation which at 
one time he argued. That being so it seems to 
me we must accept the alternative valu- 
ation. : 

On the general question, which was 
most atrenuously argued, it is necessary to 
say a few words. 4 

Mr. Lowndes for the appellantargned that 
the correct method of ascertaining compensa- 
tion for land taken up is to value separate- 
ly each interest in it. The Honourable 
the Advocate-General for the respondent 
argucd thai the correct method is to value the 
land as a whole and then to apportion to 
each person interested the share to which 
he is entitled. Both appealed to the provisions 
of the Land Acquisition Act: in support of 
their arguments; and we have had those 
provisions carefully read ond commented 
on. Taking the scope of the Land Acquisi- 
tion Act and its words and giving them the 
best consideration I can, it seems to me that 
neither method ia excluded and that what 
is intended is a fairand reasonable estimate of 
the compensation to be awarded and that this 
is to be arrived at by taking into consideration 
certain specified matters and excluding from 
consideration others. The Act seems to me to 
leave a great deal to the discretion of the 
Collector and the Court, and amongst other 
matters, to leave it to their discretion to 
ascertain the market-value of the land either 
by the method advocated by Mr. Lowndes or 
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by that which receives the support of the 
Honourable the Advocate-General. I do not 
think this opinion conflicts with what was 
decided in Bhimrao’s case (1); for in that case 
it was not held that valuation by computing 
different interests separately was universally 
wrong, but that it was correct to follow the 
other method in that case. But Mr. Lowndes 
argues that even if the Land Acquisition Act 
leaves the question open yet section 49 ol. (2) 
of the Bombay Improvement Act, which Act 
incorporates certain -portions of the Land 
Acquisition Act, absolutely requires that the 
compensation must be ascertained by valuing 
separately the separate interests. The argu- 
‘ment does not convince me. I think the 
Bombay Improvement Act leaves the choice of 
method open, just as the Land Acquisition Act 
does.” The latter part of clause 2 of section 
49, no doubt, does contemplate the valuation of 
a separate interest and when a case such as 
is contemplated there actually arises—it has 
not arisen before us—no doubt such valuation 
as is required will be made. 


(8.c 11 Bom. L. R. 698.) 
BOMBAY HIGH COURT. 
Seconp Civin APPEAL No. 357 or 1908. 
March 9, 1909. 


Present :-Sir Basil Scott, Kr., Chief Justice, - 


and Mr. Justice Batchelor. 
JIJIBHAI LALDAS—Derenxpixt— 
APPELLANT 
versus 


NAGJI GULAB—Ptatntirr—ResronpDent. 

Bhazdari tet (V of 1862, Local), +. 3—Contract Act 
(IX of 1872), 8. 65—DLease of land mohibited by 
atatute—Covrnunt to refund money personally on failure 
of consideration, N ° 

The plamtiff leased some land to the defendant 
for 199 yearsin consideration of a lamp sum of 
Rs. 209, and agreed that shonld any obstruction 
or hindrance be caused to the defendant’s enjoyment 
of the land or should the samo be taken away 
from his possession, ho may recover his money 
from the plaintiff personally. Tho leaso was un- 
lawful masmuch as it was prohidited by the terms 
of section 8 of the Bhagdari Act. The defendant in 
pursuance of the agreement ontered into possession 
of the land, but after two years the plaintiff changed 
his mind‘and sued the defendant for possession 
on the ground that the lease was unlawful - 

Held, that the fact that the agreement by which 
the alienation was attempted was unlawful under 
tho terms of the Bhagdari Act, does not render the 
agreement for restitution also unlawful, 


762 INDIAN CASES, 


JIJIBIAL LALDAS t. NAGJI GULAB. 


Section 65 of the Contract Act deals with two 
cases . fiot, an agreement which is discovered to 
be void, and secondly a contract which becomes void. 
Thero is a distinction between the agreement in tbe 
first case and the contract in the second case. Tho first 
deals with agreements void ab initio, the second 
with contracts which become void after they have 
become contracts. 

When an agreement is void ab initio, a person, 
who has paid any money under such agreement, can 
yecover it back in pursnanco of covenant, if any to 
refund, a8 in the present caso, or under section 65 of 
the Contract Act on the principle that compensation 
should be mado by the person who has received 
any advantage under an unlawful agreement. 


Appeal from the decision of G. D. Mad- 
gaonkar, Esquire, District Judge, Broach. 

Mr. G. N. Thakore, for the Appellant. 

Mr. D. A. Shah, for the Respondent. 

Judgment.—oOn the 23rd of May 
1904, the plaintiff who was in possession 
of certain Bhagdari land entered into an 
agreement with the defendant that the 
defendant should hold the land for 199 
years on lease in consideration of a lump 
sum of Rs. 299 paid in advance and agreed 
that should any obstruction or hindrance 
be caused to the defendant’s enjoyment of 
the land or should the same be taken 
away from his - possession, then he had 
authority to recover his money from the 
plaintiff personally. 

The defendant in puranance of the 
agreement entered into possession of the 

„land. After two years the plaintiff 

changed his mind and coming to the 
conclusion that he would like to take his 
land back again, sued the defendant for 
pagsession on the ground that the so-called 
lease was an unlawful alienation prohibited 
by the terms of section 3 of the Bhagdari Act 
(Bombay Act) V of 1862. 

It has been held by the lower appellate 
Court that the lease is an unlawful 
alienation prohibited by the Act, and in 
that conclusion we agree. 

The question, however, is whether the 
defendant should be ordered to give up 
the land without receiving his money back 
in terms of the agreement in that behalf 
which we have referred to or according to 
the terms of section 65 of the Contract 
Act, 

The fact that the agreement by which 
the alienation was attempted was unlawful 
under the terms of the Act does not, we 
thik, render the agreement for restitution 
also unlawful. Jt is an agreement which 
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provides for what shall be done in the 
event of the consideration for the payment 
failing; and it is an agreement based upon 
the same principle which underlies section 
65 of the Contract Act. It is to be 
observed that section 65 deals with 
two cases: First, an agreement which 
is discovered to he void, and, secondly, a 
coniract which becomes void. There is 
clearly a distinction between the agreement 
in the first case and the contract in the 
second case. The first deals with agree- 
ments void ab initio, thesecond with con- 
tracts which become void after they have 
become contracts. Among agreements void 
ab initio are agreements based upon an 
unlawful consideration, see section 24; and 
under that section would fall the agreement 
which we have under consideration in the 
present case which is unlawful by reason 
of the provisions of the Bhagdari Act. 
Yet as provided by the legislature in section 
65 there is nothing improper in the person, 
who has paid the money in pursuance of 
such agreement, recovering it back on the 
discovery of the failure of the consideration. 

Section 65 provides that compensation 
should be made by the person who has 
received any advantage under such an 
agreement and we think that it is on the 
basis of fair compensation that the defendant 
is entitled to be paid money by the 
plaintiff, whether we treat the case as 
falling under the collateral agreement 
contained in the document of the 23rd of 
May, 1904, or under section 65 of the 
Contract Act. 

Fortunately we have the material ready 
at hand for assessing that compensation 
in the judgment of the first Court; for, 
the Subordinate Judge who first tried the 
case treated the lease as not void under 
the Bhagdari Act, but as being in effect 
a mortgage which the plaintiff was entitled 
to redeem on the footing of its being 
one to which the Dekkhan Agriculturits’ 
Relief Act was applicable; and he has 
taken the accounts between the parties 
pa the equitable basis provided by that 

ot. 

The accounts so taken show that a sum 
of Rs. 261-4-0, was due by the plaintiff 
to the defendant if the plaintiff obtained 
possession on Ist of April 1907. It was 
decreed that he should obtain possession 
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on that. day, and we assume that he did. 
Upon that footing - 


obtain such possession. 
we affirm the decision of the lower 
Court awarding possession to the plaintiff 
with this variation .that the plaintiff do pay 
to the defendant Rs. 261-4-0. 

Hach party must bear his 
throughout. 


own costs 


Decree varied. 


(3. c. 11 Bom, L. R. 699). 
BOMBAY HIGH COURT. 
secoxp Civit Arrear No. 528 or 1907. 
March 2, 1909. < 
Present :—Mr. Instice Chanduvarkar and 

i Mr. Justice Heaton. 
‘KASHINATH MORESHWAR VAIDYA— 

Prarytigr—APPELULANT 

VeTsUs 


BAJI PANDURANG VAIDYA— 


DEFENDANT—RESPONDENT. : 

Ciril Procedure Code (Act XIV of 1882), 2. 214 
Hindu Lato—Sutd for debt against Hindu father— 
Father dying during the pendency of the suit—Sons 
made,.defendants—Decree agatnst son3—Property sold 
tn avecition, of decree-——Property sold to decier-hloder 
by execution-priichuser—Same property assigned by 
‘sons as iher se f-aacquintion—Sutt by asoignes lo re- 
cover possession from decreesholder barred. 

In,a suit for a money decree against a Hindu 
father the defondont having, died during the pen- 
“dency ‘of the suit,’ sons were brought on the 
record as his legal GN raseh lai and a decreo 

was passed. The property in‘ dispnto in the prosent 
case was sold and purchased, in execution. of the 
said monoy decree by respondent No. 2 and suh- 
sequently sold to respondent No. |, the, decrec-holder 
in the previous case. Tho sons of ‘the deceareil 
defendant in the first «cago! having: assigned‘ the 
suit property to the, appellants, -tho latter sned-to 
recover its possession , from respondent No. lon th 
ground that ic was a self-acquisition of thoir nd 
signors. The defence was thatthe decree m tho 
previa suit and the purchase’ ‘consequent upon it 

d tha ,appellants’ aasignors, and section 24, 

Ciril Procedure Code, 1882, harred the suit for 

sosscesion: 

Heid, that (1) the decree im ‘tho provions suit 
having been against tho appollants’ agsignors, as sons 
of their deceased father the onginal defendant in 
the suit, it was adecrec against them in respect 
' of a debt of their father. Under the Hindu Law, 
it was‘their pious duty to pay 1, unless it had been 
contracted for an illegal or immoral purpose 

(2) , When the sons wore brought on tho record 
as their father’s representatives they were in 
their own as much as in their representative 

capacity. 

(3) Where a Hindu father dies after a money 
decreo has been obtained against him only, the 
decree may be executed against his rons asif they 


were parties tothe decroes, and section 244, Civil 
Procedure Code, applies to such a case, This principle 
applies with greater force to a case hke the present 
whero tho father dying during the pendency of the 
suit his sons were brought on the record as his 
legal representatives. Umed v. Gomun, 20 B 385 
applied. 

(4) The circumstance that the anction-purchaser 
was not a party to the previous decree does not 
prevent the bar of section 244 to the subsequent 
suit Prosunno Kumar v, Kali Das, 19 ©. 668; 
19 T. A -166, followed. 

(5) Whether tho property was ancestral or sclf- 
acqnirod, Hable or not. m tho hands of the sons 
to satisfy their fnthor’s debt ander the Hinda law, 
is a question relating. to tho execution of the 
decree and cannot be raised in a separate suit. 


Appeal from the decision of Gulabdas Lal- 
das, Esquire, Ist Class Subordinate Judge, 
“Thana. 

Mr. P. P. khare. for the Appellant. 

Mr. N. V. Gokhate, for the Respondent. 


Judgment. 

Chandavarkar, J.—‘the facts which have 
been found by the Courts below and as to 
which there has been no dispute are shortly 
these. Defendant No.1, brought a suit for 
a money decree against one Vinayak. Vinayak 
having died during the pendency of the suit, 
“these sons (under whom the present appellants 
claim) were brought on the record as his 
legal representatives and the suit passed 
into a decree in favour of respondent No. 1. 
In execution thereof the property now in 
dispute having been attached by the said 
respondent was purchased by respondent’No. 
2 ata Court sale. Subsequently respondent 
No. 2, sold the property to respondent No. 1. 
The present suit was brought by the ap- 
pellants to recover possession of the property 
on the ground that it was the self-acquisi- 
tion of their assignors, the sons of Vinayak. 
The defence _was that the decree in the 
-previous suit and the purchase consequent 
arpon it bouud the appellants’ assignors, and 
section 244 of the Code of Civil Proceduro 
of 1882, which was in force when the smt 
was brought, barred it. Both the Conrts 
below have allowed this defence. Beforo 
us it has been urged that section 2t4 has 
no application to the facts, because (it is said) 
the appellants’ assignors were parties tothe 
decree in their representative, not in their 
own personal capacity, and as such were 
not bound to plead that the property was 
theirs, not their father’s; and that the ques- 
tion arising in this suit is not one between 
parties to the decree, because the auction- 
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purohaser was not a party thereto. 

The decree in the previous suit having 
been against the appellants’ assignors, as 
sons of deceased father Vinayak the original 
defendant in the suit, ib was a decree 
against them in respect of a debt of their 
father. Under the Hindu law it was their 
pious duty to pay it, unless it had been 
contracted for an illegal or immoral purpose. 
When the assignors were brought on the 
record as their father’s representatives they 
wae in their ownas much ag in their re- 
presentative capacity. It has been held in 
Umed Hathising v. Goman Bhaiji (1), that 
where a Hindu father dies after a money 
decree has been obtained against him only, 
the decree may be executed against his sons 
as if they were parties to the decree and 
that section 244 applies to such a case. That 
principle ought to apply with greater force 
to a case like the present where the father 
dying during the pendency of the suit the 
sons were brought on the record as his 
legil representatives. The appellants’ as- 
signors must, therefore, be held to have been 
parties to the decree. 

But it is said that section 244 is no bar to 
the present suit becanse the anction-purchaser 
was not a party to the decfee. That cir- 
cumstance, however, does not prevent the bar 
as has been well established by the decision 
of the Jndicial Committee of the Privy 
Gofincil in Prosunno Kumar Sanyal v. Kali 
Das Sanyal (2), approving of the decision of 
this Court in Sakharam Govind Kale v. 
Damodar Akharam Gujar (3). That decision 
of the Privy Council has been followed in 
several cases: see Bhubon Mohun Pal v. 
Nunda Lal Dey (4), Dhani Ham v. Ohaturbhuj 
(5); Amir Baksha Sahib v. Venkatachala 
Mudali (6). In all these, the suits were to 
set aside Court sales and both the decree- 
holders and auction-purchasers were parties. 
That is the case here too. Once we arrive 
at the conclusion that the appellants’ 
assignors, a8 the sons of Vinayak, were on 
the record of the previous suit in their 
personal capacity as such sons, liable to 
satisfy his debt under the Hindu law, and 
that they were parties to the decree in 


(1) 20 B. 385. 
(2) 19 0. 683 ; 191. A. 166. 
(3) 9 B. 468. 


which that suit resulted, the suit now 
brought becomes virtually one in which the 
appellants, claiming under those parties, 
are seeking to set aside the sale held in 
execution of that decree and the question 
relating to that execution falls within the 
provisions of section 244, s 

What I have so far said disposés of the 
further contention that the decree in the 
previous suit having simply directed that its 
debt should be satisfied ont of the property 
of the deceased Vinayak in the hands of his 
sons, it is open to the appellants to show in 
a separate suit that the property sold in 
execution of the decree was not Vinayak’s. 
Whether the property was ancestral or self- 
acquired, liable or not, in the hands of the 
sons to satisfy their father’s debt under the 
Hindu Jaw is a question relating to the 
execution of the decree and cannot be raised 
in a separate suit. 

This conclusion is in accordance with the 
decision of the Privy Council in Chowdhry 
Wahed Ali v. Musammat Jumaee (7). The 
learned pleader for the appellants ‘before us 
cited this last decision as an authority, which 
it is not, in support of his contention. The 
judgment of their Lordships states clearly 
the facts. There Musammat Jumaee had 
been brought upon the record of what their 
Lordships call suit A, as a legal represen- 
tative of the deceased defendant in that suit, 
but by the decree she was released from the 
suit altogether. In execution the decree- 
holder attached and obtained an order for the 
sale of certain property belonging to her. 
She objected, but the executing Court over- 
ruled the objection and held that the pro- 
perty was liable to attachment and sale, 
because as an heir of the deceased defendant 
in the suit, Musammat Jumaee was liable to 
it in her representative character. This 
order for sale, however, was not acted upon. 
Under those circumstances their Lordships 
held that had there been a decree in the 
suit against Musammat Jumnaee in her 
representative capacity she would have been 
a party to the suit and the provisions of 
section 11 of Act XXIII of 1861 (the same 
as those of section 244 of Act XIV of 1682) 
would have applied to her case. Bat their 
Lordships held that those provisions could not 
apply to her and bar her subsequent suit to 
set aside the sale because there had been no 

(7) 18 W. R. 185 ; 11 B. L. R (P. C.) 149, 
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decree against her whether in her private or 
her representative capacity and because 
even if the order in execution had against 
her property were assumed to have amended 
that decree, yet that order had not been 
acted upon by the party who relied upon the 
sale. i 

‘Lastly, Mr. Khare asks us to treat this 
suit as a proceeding in the execution of the 
decree in the previous suit because (he repre- 
sents) the property had been attached and 
sold behind the back of the appellants’ 
assignors in violation of the procedure pre- 
scribed by section 248 of Act XIV of 1882. 
Under the circumstances of the case there are 
no grounds for allowing the suit to be 
converted into an execution proceeding. The 
decree must be confirmed with costs. 

Heaton, J—It seems to me that the 
case falls exactly within the terms of section 
244. The defendant in this suit obtained a 
money decree against the sons of one Vinayak 
which could according to its terms be execut- 
ed against such property of Vinayak as his 
sons had. They sold to the plaintiffs in this 
suit the property to which the suit relates. 
But prior to this sale that identical property 
was sold in execution of the original decree 
above-mentioned to a purchaser who after- 
wards sold it to the defendant that is to the 
detree-holder who brought about the sale in 
execution. The plaintiffs claim the property 
alleging that it was never Vinayak’s property 
and, therefore, could not be sold under the 
decree. The defendants allege that the suit 
will not lie because the matter in dispute is 
one which must be determined in execution as 
provided by section 244 of the Code of Civil 
Procedure then in force. 

The facts recited demonstrate that the 
matter in dispute is one relating to the 
execution, discharge or satisfaction of the 
decree. The matter is also, it seems to me, 
a question “arising between the parties to 
the suitin which the decree was passed or 
their representatives,’ because the plaintiffs 
are assignees of the property in suit from 
the defendants in the original suit and as 
such are their representatives. The defendant 
in this suit was the plaintiff in the original 
suit. Itis true he is sued because he has 
bought from the anction-purchaser and as 
such represents that person who was not a 
party to the original suit. But he also repre- 
sents himself and he himself as decrec-holder 
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in the original suit is interested in the result 
of this suit because the matter in dispute 
relates to the execution, diszharge or satisfac- 
tion of the decree in the former suit. 
Therefore, Lam of opinion that the decrees 
of the lower Courts are correct. 
` Decree confirmed. 





(s. c. 83 B. 433; 11 Bom. D.R. 708.) 
BOMBAY HIGH COURT. 
Sseconp Crvi APPEALS Nos. 252 and 392 or 
1908. 
April 5, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
CHUNILAL PRANSHANKAR—Prarmtirr 

—APPELLANT 
versus 
SURAJRAM HARIBHAI—Derexpaxrt— 
RESPONDENT 
AND 
BHOGILAL VALABHRAM—PLANTIFF 
—APPELLANT 
VETEUS 


SURAJRAM HARIBHAI—DEFENDANT— 


RESPONDENT. 

Plaint—dA mendment—One construction of a will may 
be abandonet and another substituted for it—Hindu 
Latw—Varriagé—Diatixction between Asura and 
Brahma forme—HMarriage 18 tainted whether the biule- 
prie” ia received by the paternal or mitarnd relativno 
of the brude—Conflict n mriki auriter8—Dreigtion 
of Coxit. 

Whore a claim is basod on the strength of a will it 
is competent to the plaintiff to abandon one con- 
gtruction of the will and to substitute for it another 
as the basis of his title. Therefore, the plaint, in 
a possessory suit by the reversionary hors, which 
alleged, as originally framed, that tho intervening 
female had only a life-interest, could be so amended 
as to allege that the said female had an absolute 
interest in the proporty and that the plaintiffs, 
instead of claiming title as reversionary heirs to the 
father of the female, were entitled to claim directly 
as her heirs. 
< The prama facie presumption is that every marri- 
age under tho Hindu Lew is according to tho 
Brahma form but it can be rebutted by evi- 
dence. 

Whero a person, who gives u girl in marriage, 
receives money consideration for, it the substance 
of the transaction makes it according tu 
Hindu law, not a gift but a saleof the girl The money 
thus received is called bride-price, which is tht 
ossetitial element of the Asura form. 

The fact that the rites prescribed for the Brahma 
form are gone through cannot take the marriage 
out of the category of the marriages of tho Asura 
form, if there was pecuniary bonefit tothe giver of 
tho girl. Whoro, thorefore, it is proved the Courls 
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must hold the marriage to have been in the dnia 
form howover much it might be disguised by the 
adoption of the xites of the Brahma form. 

What distinguishes the one form from the other 


is that, ina Srahma marriago itisa gift of the - 


girl pure and simple; in tho Asura, it is the sale 
ofthe bride for pecuniary consideration. If the 
sale exists, its effocts cannot bo undone by the form 
ofa gift being gone through. 

Where all Smmtis arc -of cquul importance aud 
whero there is a conflict between two or more 
Smriti writers, the Judges aro free to choose any 
they lke. 

The taintof tho Asura form docs not attach only 

when tho bride-price is received by the father of 
the girl or by any of her paternal kindred, but 
also when it 1s received by her matornal relations 
competent to give her in marriage. Besides, the 
taint lies m tho gratuity paid tothe giver of the 
bride for his bonefit, not in anything paid to the 
bride herself. 

Appeals from the decisions of Mr. Dayaram 
Gidumal. 

The Hon'ble. 
the Appellant. 

Mr. Lallubhai A. Shah, for the Respondent. 

Judgment.—tThe facts, upon which 
the questions of law in the two second appeals 
turn, are shortly these :— 

The property in dispute originally belonged 
to one Dowlatrai Becharlal. He made ù 


Mr. Gokaldas K. Parekh, for 


_ will on the 9th of October 1889, and died ten 


days later, leaving him surviving two 
daughtors, Ladkore and Mani. Mani being a 
minor, the District Court of Ahmedabad 


appointed her maternal grandmother Raliata . 


and her maternal uncle Chunilal guardians of 
her person, and the Nazir of the Court guar- 
dian of her property, under the Guardians 
and Wards Act. By the order of appointment 
the guardians of the person of the minor 
Were enjoined not to give the girl in marriage 
without the Court’s permission. Subse- 
quently Chunilal applied to the Court for 
permission to betrothe the girl to one 
Harprasad. The permission was granted, 
but some disagreement having arisen between 
Chunilal and Harprasad’s grandfather, the 
former applied to the Court for revocation 
of the order granting the permission. The 
Court declined to revoke the order; never- 
theless Chunilal gave the girl in marriage to 
another boy. This was in violation of the 
Court’s order. Some time after that, Mani 
lost her husband, and she herself died 
childless on the 22nd of November 1905. 
The respondents Nos. land 2in Second 
Appeal No. 252 brought the suit claiming in 
their plaint the property in dispute, which 
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Mani had left at her death, as reversionary : 
heirs of her father Dowlatrai. They alleged 


-that under Dowlatrai’s will the property had. 


come to Mani but with only a life-interest 
in it, and that on her death it descended 
to them: as Dowlatrai’s heirs. ` 

At the trial of the suit the said respondents « 
prayed for amendment of the plaint to the 
effect that Mani had taken an absolute estate 
in the property under her father’s wil and ° 
that on her death they were entitled to it 
as her heirs. The amendment was allowed 
‘and evidence led accordingly. 

Both the Courts below have found-upon 
the evidence that Chunilal gave the girl in 
marriage by receiving money consideration 
for the gift. Upon that fact they have held 
that the marriage was in the Aswa form.” 
The result of that finding being that on 
Mani’s death her sfridhan, in default of her ` 
issue must go to her nearest relations on her- 
father’s, not her husband’s side, the Courts 
have given the respondents a decree, holding 
that they are entitled to the property as ' 
Mani’s heirs. 


The first point of law urged in this Second 
Appeal (No. 252) from that decree is that 
the amendment of the plaint ought not to _ 
have been allowed, since it transformed the . 
nature of the suit into one of a charactêr- 
iúconsistent with that originally brought. 
At first the respondents claimed the property 
as Dowlatrai’s heirs; subsequently they 
abandoned that position and claimed as heirs 
to his daughter Mani. There is no incon- | 
sistency if we have regar | to the substance 
of the claim. The respondents claimed the 4 
property on the strenght of Dowlalrai's will. 
The Court was asked to constrne it and to 
give the respondents a decree for the pro- 
perty. It was competent for them to abandon , 
their first construction and substitute fer it 


, another asthe basis of their title. 


It is next contended that the finding of the 
Courts below that the marriage of Mani was 
in Asura form is erroneous in law, because. 
there is no evidence that her maternal uncle, 
who gave her in marriago as her guardian, 
The 
question is one of fact and its determination 
must depend on the-evidence of surrounding ; 
circumstances and probabilities,: if direct 
evidence of payment of money is. not . 
fortheoming. 
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* Thon it is urged that, assuming that money 
was received by Ohunilal as consideration 
for the gift of the girl in marriage, that fact 
will not give the marriage on Asura form 
under the Hindu law, if the marriage itself 
was solemnised according to the rites pre- 
scribed for the Brahma form; and that the 
Court must presume in the first instance 
in every case that the marriage was in the 
latter form. 

The primu facie presumption, no doubt, is 
that every marriage under the Hindu law is 
according to the Brahma form; but it can 
be rebutted by evidence. And here, accord- 


ing to the findings of the Conrts below, it 


has heen rebutted. 

Where the persen who gives a girl in 
marriage receives money consideration for 
it, the substance of the transaction makes 
it, according to Hindu law, not a gift but 
asale of the girl. The money received is 
what is called bride-price ; and that is the 
essential element of the Asura form. The 
fact that therites prescribed for the Brahma 
form are gone through cannot take it out of 
that category, if there was pecuniary benefit 
to the giver of the girl. The Hindu law- 
givers one and all condemn such benefit and 
the Shastras, regarding it as an ineradicable 
sin, prescribe no penance for the sale of a 
bride, (see the Agni Puran cited in Shudra 
Kamalakar, page 108). % 

Whenever, therefore, it is proved, the 
Courts must hold the marriage to have 
been inthe Asura form, however much it 
might be disguised by the adoption of the 
rites of the Brahma form. That adoption 
cannot take away the taint of the lower 
form, a 

Under the Hindu law, certain forms are 
common to both the Brahma and the Asura 
form of marriage. Unless those forms are 
gone through, the relationof husband and wife 
is not brought about in either case and there 
can be no marriage tie. Those forms consist 
in the invocation before the sacred fire and 
the seven steps (Saptapadi) taken before 
that fire by the bride-groom and the bride 
jointly. As said in the Madana Parijata, 
(page 157, Bibliotheca Indica Series), “it 
should not be doubted whether the relation 
of husband and wifo is produced in the 
Asura and other forms of marriage by reason 
of the absence of the saptapad: or seven steps 
ceremony therein. Even in those forms of 
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marriage the observance of that ceremony is 
prescribed by way of command after accept- 
ance’, Those steps taken, the marriage 
tie becomes indisoluble. (The Hindu Law 
of Marriage and Stridhan by Sir Gooroodas 
Banerji, 2nd Edition, page 89, Madhava- 
charya’s Parashara Samhita, Bombay Oriental 
Series, Vol. I, part II, pages 88 and 89.) 

But what distinguishes the one form from 

the other is that, ina Brahma marriage it is a 
gift ofthe girl pure and simple; in the 
Asura, it is the sale of the bridefor pecuniary 
consideration. If the sale exists, its effects 
cannot be undone by the form of a gift being 
gone through. 
“ It is contended by Mr. Gokuldas for the 
appellant that the true test of the Asura 
form of marriage is the taking of the bride- 
price by none but the fatherof the girl, or, in 
default of him, by any of her paternal kindred 
giving herin marriage. In support of this 
argument the following Smriti of Manu (1) is 
relied upon:— 

“When the bride-groom receives a maiden 
after having given as much wealth as he can 
afford to the kinsmen and to the bride 
herself according to his own will, that is 
called the Asura mbe”. 

The original in this text for “kinsmen” is 
jnati, which, Mr. Gokuldas argues, means 
“paternal kindred.” That no doubt is the 
meaning, according to certain scholiasts (2). 
So also in his gloss onthe third verse af 
Yajnyavalkya in the Chapter on “Impurity,” 
where the word jnati occurs, Vijananeshwara 
in the Mitakehara (8) explains the word as 
meaning samana gotraja sapindas and sam- 
anodakaa. 

But the question is whether this text of 
Manu uses the word jnati os exhaustive, 
confining the right to receive the bride-price 
to paternal relations in the absence of the 
father, or as illustrative, extending it to all 
who ‘have the right to give the girl in 
marriage. 

The answer to that question must depend 
upon whether the duty of giving a girl in 
marriage devolves in the first instance upon 
her father, and in default of him, on any of 
her paternal. relations only, or extends to 


all relations, paternal or maternal. 

(1) Sacred Books of the East Vol. XXV, Page 81, 
section 31, 

(2) Bee the St. Poterburgh Sanskrit Dictionary undor 
the word Jnati, 

(3) Moghe’s Third Hdition, Pago 274. 
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A text of Yajnyavalkya (4) mentions 
the paternal relations as being charged with 
the duty. But Narada (5) and Vishnu (6) 
include the maternal relations also. The 
former specifically mentions the girl's 
maternal uncle. Nilakantha in his Sanskara 
Mayukha quotes as authorities both the text 
of Yajnyavalkya and of Narada. Madhava- 
charya in his Commentary on Parashara 
Samhita quotes as authority the text of 
Narada. 

No doubt Vijuaneshwara in the Mitakshara 
quotes only Yajnyavalkya’s text and makes no 
reference either to Narade’s or Vishnu’s. But 
no importance attaches to that circumstance. 
The Mitakshara purports to be a commentary 
on Yajnyavalkya and Vijnaneshwara (7) him- 
self enunciates the principle that, were all 
Smritis are of equal importance, and where 
there is conflict between two or more Smriti 
writers, we are free to choose any we like. 
Nilakantha inthe Vyvahara Mayukha cites 
Yajnyavalkya’s text that where there is a 
conflict between two or more Smritis, that one 
should be accepted which is conformable to 
equity (8). 2 

- The rule of. the Hindu Shastras that a 
girl must be given in marriage as far as 
possible and that she cannot give herself 
unless there is no relation to give her, is 
founded upon the theory that women have no 
independence. Her father, or, in his absence 
dny relation who, as guardign standing in the 
father’s place, has supported and protected her 
during her virginhood, is charged with the duty. 
This is pointed out in the Mitakshara (9), 
where it is said: — The gift is enjoined only in 
the case of a virgin who has been protected by 
her father and others.” The word “others” 
being construed as ejusdem generis with the 
word ‘“father’—a construction of which 
several illustrations are to be found in the 
writings of the Nibandhakaras or commenta- 
tors on Hindu law—the passage means that 
where there is no father, the duty of giving 
a girl in marriage devolves on a relation of 
hers who stands in his place as her legal 


guardian and has as such protected her. 
(+) Mundlik’s Hindu Law, Page 169, sections 63 
ond 64. 
(5) Sacred Books of tho East, Vol. XXIII, Part 1, 
Page 169. , 
(8) Sacred Books of tke East, Vol. VII, Page 109. 
(7) * * Mogho’s Edition (8rd) of the Mitak- 
share, page 3. 
(8) Mandlik’s Hindu Law, page 5, lines 17 to 20.] 
(9) Pago 266 of tho sumo—* à * a 
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Tf, then, the Smritis of Narada and of 
Vishnu are as authoritative asthe Smriti 
of Yajnyavalkya, the maternal relations of 
a girl are among the kindred whose duty it 
is to give her in marriage. And the text of . 
Manu, on which Mr. Gokuldas strongly 
relies, must be construed as being descriptive, 
not enumerative, according to the canon of 
interpretation in Hindu law, known, as 
nyaya samyatwa or samana nyutwa, that a 
rule, which in terms applies to one individual 
who isa member of a class composed of 
many persons, all possessing the same 
property or attribute, must be held tọ apply 
not only that individual but also to all the 
other members of the same class in matters 
relating to that property, becanse all of them 
stand in respect of it on the same footing (10). 

An instance of the application of this rule 
of interpretation is to be found in the por- 
tions of the Mttakshara and of the Vyavahara 
Mayukha which deal with partition. There 
Vijnaveshawara and Nilakantha respectively 
refer toa text of Mann, which says that if 
at a partition ina joint family, consisting of 
two or more brothers, the elder or eldest 
deceive theyounger brother or brothers by con- 
cealing any part of the joint wealth, he (tlie 
elder or eldest) shall be punished by the king 
and deprived of his share. Vijnaneshawara 
explains that though Manu mentions only the 
elder brother, the text applies to the younger 
equally, if the latter be guilty of similar 
fraud, Nilakantha too says the same. 

If, then, the maternal relations of a girl, 
are like the paternal relations in the category 
of those charged with the duty of giving 
her in marriage, -what Manu says in the 
text relied upon by Mr. Gokuldas about the 
paternal relations must apply to the maternal 
relations also on the rule of interpretation just 
mentioned. The receipt of bride-price is, no 
doubt, condemned by Manu asa sin: but he 
does not prescribe it as unlawful. He allows 
a marriage in which such receipt enters as 
consideration for the sale ofthe girl; and it 
is dificult to understand why the marriage 
should be Asura if the girl happens to be 
given by one of her paternal relations by 
receiving a gratuity'and why it should cease 


( 10) x = « x w k # bal lad 

The Mitakshara, Moghe’s 8rd Edition Page 397. 
The rule is quoted there as Ushanas. In the Vira 
Mitrodaya it is quoted as Baudhyayana’s, P. 25, Shastri 
Golap O. Sarcur’s Edition. 
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éo be in that form merely because the party 
giving her and receiving the gratuity happens 
to be one of her maternal relations. 

In the present case Chunilal (defendant 
No. 2), who gave Mani in marriage, was her 
maternal uncle and a maternal uncle is men- 
tioned among -the guardians competent to 
give agirlin marriage. Besides, by reason 
of that relationship he was at the time of 
the marriage the legal guardian of her person 
duly appointed by a Court of law. He 
supplied to her the place of her father. It is 
true that his power to give her in marriage 
was subject to the condition of the Court’s 
consent ; aud he infringed it. But the cireum- 
stance cannot affect the question as to the 
form of marriage, if he was, according to 
law, her relation and guardian, and as such 
was competent to receive bride-price and give 
the marriage the Asura form. 

We are not to be understood as deciding 
that the conclusion above stated would apply 
to the marriage ofa girl who has been sold 
in marriage by a person who was neither 
her paternal nor maternal relation. Accord- 
ing to the Shastras, the-giving of a girl 
in marriage is a pious act, and even a person 
who is inno way related to her may so 
give her, if she has no relations, or if, there 
being relations, they are unwilling to dis- 
charge that duty. In Madan Ratna Skandha 
quoted in the Nirnaya Sindhu, (page. 245, 
Jnana Sagar Edition) itissaid that “it is 
proper (for a man) to give in marriage 
according to the (prescribed) religious rites 
the unmarried daughter of another person, 
eyen if she is not of the same gotra as 
himself, after making her his own (daughter) 
and by (presenting) her (with ornaments) 
of gold.” Such a case, when it arises, will 
have to be determined on its own merits. 

Lastly, it remains to notice Mr. Gokuldas’s 
argument that Manis marriage should not 
be held to have been in the Asura form, 
becaase thereis no evidence and no finding 
that Mani received any money for herself as 
bride from the bride-groom before marriage, 
whereas the text of Manu, which defines 
that form, requires that payment of money 
as consideration forthe gift of the girl in 
marriage shall be not only to her relations 
(mati) giving her bat. it must be also to 
the girl, But, as Nilkantha points ont in his 


Sanskara Mayukha (1) on the authority of 
1) * + * « Samskara Mayukha: Amarapur- 
waé Edition p 45. 


another text of Manu, the taint of the Asura 
form lies in the gratuity paid to the giver 
of the bride for his benefit, not anything 
paid to her ; and it is the taint which 
determines the form. 

On these grounds the decree of the Court 
below must be confirmed with costs. 

Decree confirmed. 





(s.c. 38 B. 504; 1) Bom. L R. 721) 
BOMBAY HIGH COURT. 
Seconp OIvIL APPRAT No. 894 or 1907. 
June 21. 1909. 

Present :—Mr. Justice Batchelor and 
Mr. Justice Beaman. 
MAHADEV NARAYAN LOKHANDE— 
PLAINTIFF—A PPELLANT 
versus 
VINAYAK GANGADHAR PURAN- 
DHARE— Derenpant— RESPONDENT. 

Dekkhin Agriculturist» Relief Act (XTII of 1879), 
e 2 cl, (b), sub-section (2)—‘Agriculturtet, meaning 
of —Mortgagor—Inability te pay debt—Futuie date of 
payment ficed—Time fiom which liability commence~ 

A mortgagor incurs a hability to re-pay the mort- 
gage debt when he borrows the money, it 18 not the 
less soif there 18 a stipulation not to pay the debt 
tall after a cortain number of years. 

Therefore, where a mortgage was executed m 1871 
and it was provided that the mortgagor shall not re- 
deem before 1886, the liability to repay in 1886 
was incurred in 1871 ; and the mortgagor, who was 
not an agriculturist in 1871, within the meaning of 
that word as then defined by law, isnot an agricule 
turist within the meaning of section 2 cl (4), sub-sec- 
tion (2) of Act XVII of 1879. 


Appeal from the decision of Rattanji 
Mancherji, Esquire, Ist Class Sub-Judge, 
Poona. 

Mr. V. G. Ajinkya, for the Appellant. 

Mr. P. P. Khare. for the Respondent. 


Judgment.—This appeal arises ont of 
a suit filed by the mortgagee to recover the 
mortgage debt, with costs and further interest 
by sale of the mortgaged property. The first 
defendant replied that he was an agriculturist 
and claimed the benefits of the Dekkhan Agri- 
culturists’ Relief Act. The lower Courts 
have allowed the first defendant the bene- 
fits of the Act, and the qaestion involved 
jn this appeal is whether he is entitled 
to them in this case. The particular shape 
which they haveassumed is the form of instal- 
ments which have been granted atthe rate 
of Rs. 150 a year. Whether the first de- 
fendant is an agriculturist or not turns 
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upon the construction of sub-section (2) of cl. 
(b) of section 2 of the Dekkhan Agriculturists’ 
Relief Act. It is there provided that “the term 
‘agriculturist’, when used with reference to 
any suit or proceeding, shall inculude a per- 
son who, when any part of the liability 
which forms the subject of that suit or pro- 
ceeding was incurred, was an agriculturist 
within the meaning of that word as then 
definded by law.” The mortgage bond in 
suit here was executed in 1871, and under 
the mortgage it was provided that the 
mortgagor should not redeem before 1886. 
It is contended before us that the first 
defendant's liability was not incumedtill 1886, 
inasmuch as it was not till then that re-pay- 
ment of the debt became obligatory, and 
that we understand is the view adopted by 
the learned Judge below. But it does 
not appear to be possible to put that con- 
struction fairly npon the words of the section. 
What was the liability incurred here ? The 
liability incurred was to pay back the money 
borrowed by the mortgagor, and it is clear 
that that liability was incurred when the 
money was borrowed in 1871. That is not 
the less so by reason of the stipulation 
that the payment was not due till 1886: 
the liability to re-pay in 1886 was incurred in 
1871. 

As to the other argument which was 
addressed to us, it is enough to say that since 
this liability was incurred in 1871, and 
since the Act of 1579 contained the first 
legal definition of the word “‘agriculturist” 
ib follows that, when he made this mortgage, 
the first defendant, whatever may have been 
his occupation in fact, could not bave been 
“an agriculturist within the meaning of that 
word as then defined by law,” for there was 
then no such legal definition existing. 

The result is that the first defendant is 
not entitled to the benefit of the Dekkhan 
Agriculturists’ Relief Act. This appeal must 
be allowed and there must be the ordinary 
decree for sale under section 88 of the Trans- 
fer of Property Actin the form prescribed by 
the Civil Procedure Code. 

The mortgagee will be entitled to add the 
costs of this appeal to his mortgage debt. 

Decree reversed. 


(s.c. 33 B. 499,11 Bom. L R. 726.) r 
BOMBAY HIGH COURT. 
Seconp Civit Aprea Nos: 121 AND 122 
or 1908. 
June 21, 1909. 
Present :—The Hon’ble Mr. Chandavarkar, 
Acting Chief Justice, and 
Mr. Justice Heaton. 
JIVANJI JAMSHEDJ1 LAKDAWALLA— 
DEFENDANT —ÅPPELLANT 
Cersus 
BURJORJI NASERWANJI VAKIL 
AND OTHERS—PLAINTIFF—RESPONDENT. 

Trespasser—Hjectment—Right to sue—Person in 
p sseovion of property can sue. 

Where it was found that the management au- 
thority and supervision of certain property had been 
vostod in certain persons, since 1846, with the 
knowledge, consent and acquiescence of the ad- 
mitted owners of the property. 

Held, that the persons in possession were entitled 
to sue to eject a trespasser from the property. 

Appeal from the decision of W. Baker, 
Equire, District Judge, Surat. 

Mr. L. A. Shah, for the Appellant. 

Mr. Robertson and Mx! H. O. Coyaji (with 
Mr. K. N. Koyajee), fcr the Respondents. 


Judgment. 

Chandavarkar, Ag. C, J.--The respondents 
brought this snit to recover possession of 
the lands in dispute from the appellant 
alleging that from time to time a Committee 
of Manngers had been appointed at Surat 
for the purpose of managing the pro- 
perties of the Parsi Anjuman of that 
place; that the respondents were the 
present Committee, the first respondent 
being Chairman thereof; that the lands in 
dispute belonged to the Parsi Anjuman 
and had been in the management and 
possession of the respondents. They sought 
to recover possession in the capacity of 
managers. They also alleged that the 
appellant was a mere trespasser and was, 
therefore, liable to be ejected. 

The first issue in the Court of first instance 
was:— Whether the plaintiffs are the man- 


_agers of the property of the Parsi Anjuman of 


Surat.” The appellant applied to the 
Subordinate Judge that that issue might 
be modified by adding to it the words 
“appointed by the Parsi Anjuman.” The 
Subordinate Judge thought it was un- 
necessary to allow the amendment, because, 
in his opinion, the words proposed to be 
added were mere surplusage. 
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Ib is common ground that the appoint- 
ment of the respondents as a Committee 
was: not by the Parsi Anjuman. Tho 
finding of the District Judge is also to 
that effect. He finds that they and before 
them their predecessors forming the Com- 
mittee, of which the resopondents are mem- 
bers, were appointed by the Parsi Panchayat 
in Bombay to administer certain trasts and 
the appointments had nothing to do with 
the Parsi Anjuman of Surat. Basing his 
argument on this finding of fact, Mr. Shah 
for the appellant contends that the respond- 
ents have no right to sue for recovery of 
the lands in dispute since these admittedly 
belong to the Anjumin and the respondents 
are not the Anjuman’s nominees. But the 
District Judge has also found on the 
evidence that with the acquiescence of 
the Parsi Anjuman of Surat the respondents 
have been managing certain properties 
including the property in dispute, having 
received them in the year 1846 from one 
Bhikhaijes who till then held them under 
and with the authority of the Parsi Anjuman. 

Now upon those facts found by the learned 
District Judge it isquite clearthat the respond- 
ents are entitled to succeed. Though they are 
not the 
they were not appointed Board of Managers 


for the purpose of holding this property by 


the Parsi Anjuman, yet, for sixty years, they 
have managed the property with the authority 
and acquiescence of the Parsi Anjuman. There- 
fore, the case falls within the principle 
enunciated by the late Chief Justice of 
this Court in Navroji Manekjz Wadia v. 
Dastur Kharsedji -“Mancherji (1). In that 
case a similar objection to the title of the 
plaintiff there was raised but it was 
disallowed on the following ground: “ Even 
if there be difficulty or doubt as to its 
ownership, it is obvious that there must be 
some one entitled to protect from improper 
invasion that, which for brevity, we will call 
the temple property, and it appears to us 
that those who can predicate of themselves 
that they have exercised the management, 
authority and supervision alleged in the plaint 
are so entitled.” In the present case the 
management, authority and supervision of the 
property have been vested inthe respondents 
since 1846 and that with the knowledge, con- 
sent and acquiescence of those who are admit- 
(1) 23 B. 20;5 Bom. L. R. 745. 


owners of the property and though - 
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ted to be the owners of this property, namely. 
the Parsi Anjuman. 

For these reasons the District Judge wus 
right in the conclusions at which he arrived 
and his decree must be confirmed with costs. 

Heaton, J.—TI also have no doubt that 
the District Judge who has written a very 
careful judgment is right in his conclusions 

The plaintiffs seek to recover possession 
from a trespasser. The trespasser seeks to 
retain possession on the ground that the 
plaintiffs are not entitled to sue for possession, 
because, they were not the owners. Bat itis 
established in the case that the plaintiffs have 
actually been in possession for a long period 
of years, I think, more than thirty years. with 
the tacit acquiescence of the true owners. If 
that is not a sufficient title on which to sne a 
trespasser for possession, it is very difficult 
to say what is; at least in the case of any 
claim to possession by any person nob an 
absolute owner. 

Decree confirmed, 





(sn. c. LL Bom. b. R. 729.) 

BOMBAY HIGH COURT. 
Exrcuriox Secoxp Arrear No, 42 or 1908. 
June 24, 1909. 

Present :—Mr. Justice Batchelor and 

: Mr Justice Beaman. 
` MOHAN LALDAS—APPELLANT 
LETSUS 
BAPUJI GHELABHAL JOSH[— ° 
RESPONDENT 

Tamitation Act (XV of 1877), Seh, Mart Ny 
Afiducit erilenciny reie of notue on yudymerut. 
debtor—Endorse nent by Court that the decree-holde, 
does not Wish to proceal with the ere ution —Ste pa toed 
of evecution, 

The decree in yuestion was passed on the Bid 
September 1901. On the 3lst July 1903, the judg- 
ment-creditor applicd for execution Notice, unter 


section 248, Civil Procedure Code, was issued but it 
was twice returned unserved Ultimately 1t was 
served and an affidavit of service was hlel by 
the creditor on tho 11th Novembor 1903 On the 


9th Decomber 1903, the Court endorsed on tho ap- 
plication that as a third person had undertaken to 
pay the sum ot Rs 8, the judgment-creditor did not 
wish to proceed with this execution : 

Held, that the afhdavit, dated the 11th November 
1903, certified only the servico of notice on tho 
judgment-debtor and cannot bo rogarded nə an 
application at all; and that the endorsement, dvtod 
the 9th December 1903, fur from constituting a step- 
in-aid, was a step in hindrance or in actual stop- 
page of execution. 

Appeal from an order of Dyaram Giduinal, 


Esquire, District Judge, Ahmedabad. 


ee 
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Mr. T. R. Desai, for the Appellant. 

Mr. Manubhai Nanabhai, for the Respond- 
ent. 

Judgment.—This is an appeal from 
order passed in execution proceedings. The 
decree in question was made on the 3rd 
September 1901. On the 31st July 1903, 
the judgment-creditor applied for execution 
and in that application the Court was request- 
ed to issue a warrant of attachment. Notice 
was issued under section 248 of the old 
Civil Procedure Code. The case was fixed 
forthe 5th August next following. Notice 
was twice returned unserved, but ultimately 
it was served and an affidavit of service was 
filed by the creditor on the lith November 
1908. Thereupon warrant issued on the 16th 
November. On the 9th December 1908, 
the Court endorsed on the application for 
execution a note thatas a third person had 
undertaken to pay the sum of Rs. 8, the 
judgment-creditor did not wish to proceed 
with this execution. On the 7th November 
1906, this present application was made. 
It is admittedly out of time, unless it can be 
saved by some steps taken in aid of execution 
after the 3lst July 1903. The two incidents 
relied upon as furnishing this evidence are 
the creditor's affidavit of the 1lth November 
1908, and the endorsement of the 9th 
December. The learned District Judge has, 
not without some hesitation, as we gather, 
allowed these matters to be regarded as 


steps-in-aid. But for our own part, we are 


not able to take that view. As regards the 
affidavit of the llth November that was on 
a printed form and referred merely to the 
service of the notice. It is true that upon 
this affidavit warrant was issued, but that, 
as we take it, was done in pursuance of the 
original application of July in which the 
issue of a warrant was expressly prayed for. 
We cannot regard this affidavit as an 
application at all. Nothing is applied for, 
only the service of the notice is certified. 
But it is said that the affidavit ought to be 
construed as compelling the Court to infer 
that it was accompanied by an oral applica- 
tion in aid of execution. As to that, however, 
this Court has held in Malukchand Ratachand v. 
Bechar Natha (1), that the payment of bhatta 
is not sufficient to compel an inference that 
an application must have been made. And 
we cannot see how the existence of such an 
(1) 25 B. 689. 


affidavit as this is in any better case than’ 
the payment of bhattéa. Upon this point we 
agree with what was said by the High Court 
of Calcutta in Rajkumar Banerjee v. Rajlakhi 
Dabi (2). Itappears to us that the only 
application of which this record contains 
any indication is the application on the 31st 
July. And apart from technicalities, we do 
seriously doubt whether with the affidavit 
any application of any kind was actually 
made to the Court. It seems to us more 
probable, as the learned Subordinate Judge 
took to be the case, that the warrant issued 
as of course upon the filing of the affidavit 
which was regarded merely as the satisfaction 
of a condition inherent in the application 
of the 81st July, the condition namely, that 
service must be certified before that applica- 
tion could be completely granted. We think, 
therefore, that this affidavit cannot fairly be 
construed as an application in aid of execu- 
tion. And itseems to us still more clear that 
that construction cannot be extended to the 
Court’s endorsement of the 9th’ December, 
for professedly that endorsement constituted 
not a step-in-aid of, but a step in hindrance 
or iu actual stoppage of execution, for its 
purport is that the creditor does not want 
to proceed to execute this warrant. It 
follows that, in our opinion, the order of the 
District Judge should be set aside and the 
order of the Subordinate Judge restored. 
The appellant should have his costs through- 
out. 
Order set aside. 
(2) 12 0. 441, 





(s. c. 11 Bom. ©. R. 785.) 
BOMBAY HIGH COURT. 
Stamp Rererence No. 3 or 1909. 
July 2, 1909. 
Present :—Hon’ble Mr. Chandavarkar, 
Acting Chief Justice, Mr. Justice 
Batchelor and Mr. Justice Heaton. 
KRISHNAJI NARAYAN HARDIKAR 
versus 
BALKRISHNA VENKATESH PHADKE. 
Stamp Act (LI of 1899), Sch. 1,art 55—Releass—Tte. 
linguishuent by reversioner is a release 
Adeed by which a reversioner relinquishes his 
claim is a “Release” and must be stamped ac- 
cordingly. 
Reference made by the Commissioner of 
Central Division, under section 57 of the 
Stamp Act. 
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SICHUBIEY MANSANGJI V. VELA DHANJI PATEL. 


Mr. G. S. Ruo, Acting Government Pleader, 
for the Government. 

Order.—The Court agrees with the 
Commissioner and holds that the relinquish- 
mentof his claim by the reversioner is a 
release and must be stamped accordingly. 


Order upheld, 





(s. c. 11 Bom. L R 788.) 
BOMBAY HIGH COURT. 
Sgconp Crvin Appear No. 245 or 1903. 
July 7, 1909. 

Present :—Hon'ble Mr. Chandavarkar, 
Acting Chief Justice, and Mr. Justice Heaton 
BICHUBHA MANSANGJI—Dersnpant— 

APPRLLANT 
versus 
VELA DHANJE PATEL AND OTHERS— 
PLAINTIFFS — RESPONDENTS, 

Gujrat Talukdare Act (VI if 1888, Bom), * 81— 
“Talukdars estate,’ meaning of—Estate held by 
talukdar on any other tenure than talukdari is not 
‘talukdar's es’ate” 

Tho expression, “ talutdo’s estate”, in section 31 
of tho Gujrat Talukdars Act, means only the ostate 
held by a talukdar on talukdasi tenure and not 
property held on any ordinary tonure which 18 
distinguishable from the former It docs not include 
the estate held by a/a/u’daron any other tenure than 
talukdarı. Khodabhai y Chaganlal, 9 Bom. L. R. 1122, 
followed. 

Appeal from the decision of Joint First 
Class Subordinate Judge, Ahmedabad, re- 
versing the decree of the Subordinate Judge, 
Dhandhuka. 

Mr. Jayakar and Mr. R. W. Desai, for the 
Appellant. 

Hon'ble Mr. Setalvad and Mr. L. A. Shah, 
for the Respondents. 

Judgment. 


Chandavarkar, Ag. C. J.—The question of 
law in this case is whether the expressions 
“ talukdar’s estate” and “talukdari estate” 
occurring in section 31 of the Talukdars 
(Gujrat) Act VI of 1888 include the estate 
held by a talukdar on any other tenure than 
taluhkdari. 

The question is really beset with difficulties 
of construction because the language of the 
section itself and in fact of the Act are rather 
obscure upon the point. Very careful argu- 
ments have been addressed to us on either 
side; and if the question were res txfegra, 
I should have taken time to consider it more 
carefully. But I think that in principle the 
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point arising in the present case is the same as 
that decided in Khodabhai Sartansing v 
Ohaganlal Kishordas (1). There it was held 
that the expression ‘talukdar’s estate’ meant 
only the estate held by aéulukdar on talukdaré 
tenure and not property held on any ordinary 
tenure which was distinguishable from the 
former. 

That is a decision ofa Division Bench of 
this Court. It was passed two years ago 
and unless I find that it is clearly erroneous, 
we mnst follow it. If I conid not agree with 
that decision, thecase would have to be refer- 
red to a Full Bench. I see no reason to 
disagree and I do not think that the circum- 
stances of this case call for any such reference 
The Act is obscurely worded and if the deci- 
sion in Khodabhai Sartansing v. Chaganlal 
Kishordas (1) is wrong, the legislature is at 
hand to correct that decision and amend the 
law. 

Accordingly the decree must be confirmed 

with costs. 
. Heaton, J.—As a party to the decision of 
Khodabhai v. Ohaganlal (1), there are a few 
words I should like ta say. Ihave heard a 
very elaborate argument and after hearing 
and considering it there is not one word in 
my judgment in the previous case which 
I should wish to alter. There wecame to 1 
decision on the ground that the property 
under consideration was not property held by 
a ¢talukdar as such and, therefore, was not prg- 
perty which was covered by the provisions of 
section 31. And that is precisely the reasoning 
which seems to me right in determining the 
present case. | 

It is found as a fact by both the lower 
Courts that the Iands which are now in 
dispute are not held under a talukdari 
tenure, that is to say, they are not held 
by a talukdar as such. That being so. it 
seems to me that they are not lands of a kind 
on which section 31 is intended to operate. 

It is perfectly true that Bombay Act VI 
of 1888 is a very difficult Act to understand, 
indeed, speaking for myself I can say, in 
some particulars, 16 is an Act which it is 
inipossible to understand. But giving it 
the best attention I can, I see no reason 
whatever for doubting that the decision 
arrived at two years ago was a correct 
one. 

Appeal dismissed, 

(1) 9 Bom. L. R. 1122, 
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BULEMAN ADAM U. EMPEROR. 
(s. c. 11 Bom. L. R. 740.) 


BOMBAY HIGH COURT. 
Criminat Revision No. 91 or 1909. 
July 7, 1909. 
Present :—-Hon’ble Mr. Chandavarkar, 
Acting Chief Justice, and Mr. Justice Heaton. 
SULEMAN ADAM-—Appricayt 
VETSUS 
EMPEROR—Oppositr Parry. 

Criminal Procedure Cade (Act V of 1898), ss. 107, 
112, 114, 402, 587—Seewrity for keeping peace— 
Piactice—Piocedure laid doun by legislature should 
be precisely followed—Omission to send copy of order 
with summons—Irregulariy—A ppeal—No appeal lies 
from order for’ security to keep peace—Joint trial of 
opposing factions, whether illegal 

Where the legislature has directed certain pro- 
cedure to be followed and certain forma to be 
adopted in a cmminal case, tho Magistrate ought 
to adhere to the law and sec that no prejudice is 
created so far as the accused ig’ concerned, 

The omission on the part of a Magistrate to send 
a copy of the order under section 112, Criminal 
Procedure Code, with the summons issued under 
section 114, does not invalidate the trial nnlese it 
has led to some prejudico to the acensed person. 
Such an omission is covered by section 537 of the Code. 
Abasu Begam v. Unda Ahanwm, 8 C. 724, relied upon. 

No appeal lies agninst an order for security to 
keep the peace The Code makes a cnrefnl distinc- 
tion between an order directing security to be given 
for keeping peace and an order directing security to 
be given for good behaviour. Section 406 gives the 
right of appeal only in cases where there is an order 
for security for good behaviour. 

Obiter ictum, (Per Chandavarkar, A, C.J) 

Where the cases of two opposing factions have been 
dealt jointly, the_triel is not ipso jacto illegal. 
Queen-Empresa vy. Abdul Kadir, 9 A. 452, refer- 
red to. 

Facts.—The Petitioner, Suleman Adam 
and three other persons were served with 
summonses (in Form, Criminal Procedure 
Code, 56 G.) in the Gujrati language, to 
appear and show cause why they should 
not be bound over under section 117, Cri- 
minal Procedure Code, to keep the peace. 
In the Gujrati form the words in parentheses 
that the persons summoned “may appear 
in person or by properly constituted mukh- 
tiyar” were deleted. Consequently, the 
petitioners appeared in person and conducted 
their own case, till at the close of the case 
they brought in a pleader to argue on the 
evidence tendered against them. Several 
other persons also were similarly summoned. 
Andoutof them the petitioners and fourothers 
—whowere alleged to belong to the opposite 
faction—were ordered to be bound over. 
The petitioners applied to the District Magis- 
trate against this order of the Sub-Divi- 
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sional Magistrate, but the former rejected 4 
the application, observing :, “I see no reason 
to interfere with the order of the Sub- 
Divisional Magistrate and reject the appeal.” 
Against this order of the District Magistrate 
the petitioners applied to the High Court 
under its Criminal Revisional Jurisdiction. 
The following cases were cited by counsel 
for the Applicants. 

In re Doulat Singh (1) ; fn re Jai Prakash 
Lal (2); Rawkissore Achurjee Ohowdhry v. 
Arip Khan (8); Queen-Empress v. Nathu 
(4) ; Srikanta Nath Shaha v. The Emperor 
(5); The Queen v. Powell (6); Tn re Noor- 
jehan Begam (7); Krishnaswamt Thathachari 
v. Vanamamalal Bhashiakar (8) ; In re Subba 
Naicken (9). 

Mr. Murzban and Mr. O. 4. Rele, for ihe 
Applicant. 

Mr. G S. Rao, 
Pleader, for the Crown. 
Judgment. 

Chandavarkar, Ag. C. J.—l.e first ground ' 
urged in this application is that the Magistrate 
who has bound the petitioners over to keep 
the peace has omitted to comply with the pro- 
visions of section 115 of the Code of Criminal 
Procedure. That section requires that 
the summons issued under section 11+ shall 
be accompanied by a copy of the order made 
under section 112. 

It is admitted by the Magistrate in the 
present case that that was not done. In other 
words, the summons was not accompanied 
by a copy of the order and the reason given 
by the Magistrate is that the Form, Cr. P. C., 
No. 56 G. in itself contains the substance of 
the order made under section 112 and that it 
is, therefore, the practice of his Court to con- 
sider this form of summons to be sufficient 
notice to the accused of the matter with 
which he is charged and, therefore, to be com- 
plied with underthe provisions of section 115. 
Then the Magistrate goes onto say: “ The 
order is made in English and copy of this 
accompanies the summons. As none of the 
accused understands English and the form 


(1) 14 A. 45 at p. 47. (2) 6 A. 26. 

(3) 21 W. R. 6 Cr., 8. c. Weir, Cr. Rel. 719, 720. 

(4) 6 A. 214 at p. 219 

(5)9C. W. N 898 at p 904,10 L.J.616;2Cr L. 
J. 397. 

(8) 3 N. W. P. H. C. R. 96 at p. 98. 

(7) 10 C. 429 at p. 481. 

(8) 30 M. 282 at p. 288, 2 M.L.T. 188; ö Cr.L.J. 397, 

(9) 17_M. L. J. 438, 6 Or. L. J. 382. 7 
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«of summons contains the substance of the 
order the making of the affidavits appears 
unduly to stress an imaginary failure to 
comply with legal provisions.” 

Where the legislature has directed certain 
procedure to be followed and certain forms 
to beadopted in a criminal oase, the Magis- 
trate ought to adhere to the law and see that 
no prejudice is created so far as the accused 
is concerned. 

The question which we have to determine 
in the present case is whether the omission 
on the parb of the Magistrate to send 
a copy of the order under section 112 with the 
summons invalidates the trial. To that section 
537 of the present Code is a complete answer. 
Tt must be observed that sections 111 and 115 
of the present Code correspond more or less to 
sections 491 and 492 of Act X of 1872, and 
it was held by the Calcutta High Court in 
Abasu Begum v. Umda Khanum (10°, that the 
provisions of sections 491 were not imperative 
but merely directory. And so it was held even 
thongb in Act X of 1872 there was no section 
eorraponding to section 537 of the presentCode. 
Under section 537 any omissionin any proceed- 
ing before a Magistrate does not render that 
proceeding illegi! unless the omission com- 
plained of hasled to some prejudice to the 
accused person. The explanation appended 
to the section provides that in considering 
whether there his baen prejudice or not, the 
Court must have regard tothe fact that the 
objection raised is one which ought and conld 
have been raised at the trial itself, 

Now there is nothing in the present case 
to show that any complaint was made 
of this omission before the Magistrate and it 
is also to be remarked that the objection 
was not made bafora the District Magistrate 
in the app3al which was presented to him. 
Therefore this first ground must fail. 

The second ground urged before us was that 
the District Magistrate had not complied with 
the provisions of the Code regarding appeals 
in writing his judgment, in other words, 
that the judgment of the District Magistrate 
was so short and summary that there was 
nothing in it to show that he had brought 
his mind carefully to bear upon the evidence 
in the case. It is unnecessary to decide 
whether the District Magistrate has complied 
with the provisions of the Code or not, 
because no appeal lay to him against the 

(10) 8 C. 724. 
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order of the First Class Magistrate. Section 
406 gives the right of appeal only in cases 
where there is an order for security for good 
behaviour. The Code makes a careful 
distinction between an order dirceting security 
to be given for keeping peace and an order 
directing security to be given for good he- 
haviour. Itallows an appeal in the latter 
case only. 


Then the third point urged before us was 
that there had been a joinder of trials in the 
present case. That was not so. The 
Magistrate’s judgment shows that the two 
cases, t.e., the two opposing factions, were 
tried separately. Even if the Magistrate 
had dealt with the cases jointly, the trial 
would not have been tpso facto illegal. See 
Queen-Empress v. Abdul Kadir (11). 


Then the last point urged is that no 
opportunity was given to the petitioners 
of producing witnesses in defence. There 
again the record of the Magistrate does not 
show that evidence which the petitioners 
desired to adduce was disallowed. It was 
not made a ground of complaint before the 
District Magistrate in appeal and further in 
the petition whichis filed in this Court 
it is not made a ground of complaint that any 
evidence which was tendered was disallowed 
by the Magistrate. This last objection must 
also fail. 

The result is that we must decline to inter- 
fere in this case and reject the application * 

Heaton, J.— The Magistrate’s proceedings 
in the care have been very severely criticised, 
but as aresult of all that has been said, I 
think, this comes to be perfectly clear that 
his proceedings have not in fact occasioned a 
failure of justice and on that ground I 
consider that it is sufficient for us to say that 
we will not interfere. At the same time I 
think it is very important that the Magistrate 
should follow precisely the procedure laid 
down in the Code of Criminal Procedure. 
As regards one portion of the Magistrate's 
proceedings itis certain that he did not follow 
the procedure contained in section 115, wz, he 
did not send with the notice a copy of the order 
which had been madeunder section 112 These 
omissions are matters which really ought not 
to take place in criminal proceedings. 

Chandavarkar, Ag. C. J.—T quite agree that 
the Magistrate ought to closely follow the 


(11) 9 A. 452. 
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procedure laid down in the Codeand strictly 
adhere to its provisions, because that would 
lessen the number of revisional applications to 
this Court, 

Application rejected. 





(a c 11 Bom. L. R. 748.) 


BOMBAY HIGH COURT. 
Criminal Revision No. 164 or 1909. 
July 9, 1902. 

Present :—Hon’ble Mr. Chandavarkar, 
Acting Chief Justice and Mr. Justice Heaton. 
VAMAN SAKHARAM KHARE— 
APPLICANT 
versus 


EMPEROR—-Opposite PARTY. 

‘Criminal Procedure Code (act of 1898), 8. 108-— 
Security for good behaviour from pertons dieseminat- 
tng seditious matter—Soops and object of Ch, VITI— 
Test under section 103— Questions to be determined— 
Practice—Accused offering undertaking to rejram from 
delivering political spesrhes—Whether  Mugistrate 
should accept such undertaking —Undertaking not one 
of penitence 

The provisions of Ch. VIII of the Criminal Pro- 
cedure Code, are preventive in their scope and object; 
and are aimed at parsons who are a danger to the 
public by reason of the commission by them of 
certain offences. 

The test under section 108 is whether the person 
proceeded against has been disseminating seditious 
matter and whether there is any fear of the re- 
petition of the offence In each case that is a question 
of fact which must be determiued with reference to 
the antecedents of the person and other surroundmg 
circumstances. 

Where before the commencement of the trial, the 
petitioner put in an application, protesting that he 
had never mado any speech for the purpose of 
dissemimating sedition, bat to remove all room for 
misunderstanding, expressing his readiness to give 
an undertaking that he would deliver no speeches 
on political subjects from public platforms for a period 
of one year , but the District Magistrate declined to 
accept any such undertaking 

Held, that the Magistrate was right in doing so. 
The case before the Magistrate was Criminal and 
he had to conform to the provisions of the law 
strictly before passing an order restricting the 
ordinary rights of a subject of the crown 

The undertaking offered was not one of penitence 
as no offence was admitted. 


Hon. Mr. D. A. Khare and Mr. R. R. Desai, 
for the Petitioner. 

Mr. G. 8. Rao, Acting Government Pleader, 
for the Crown. 

Judgment.—tThis is an application 
by Vaman Sakharam Khare, a pleader of 
the District Court at Nasik, to set aside 
the order of the District Magistrate of Nank, 
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1 
made under section 118 of the Code of ® 
Criminal Procedure, directing the petitioner 
to executea personal recognizance in Rs. 2,000 
to be of good behaviour for one year with 
two substantial and respectable sureties for 
Rs. 1,000 each. The order has been made 
as a result of proceedings taken against the 
petitioner under Chapter VIII of the Code on 
information that he had been disseminating 
seditious matter by means of speeches. The 
speeches charged against the petitioner as 
seditious are six in number and are found 
by the District Magistrate to have been 
delivered on different occasions between 
the 5th of February 1907 and the 5th 
of September 1903. The last speech 
was delivered on the latter date. The 
information was filed before the District 
Magistrate by the Police under section 108 
of the Code on the 10th of December 1908. 

Having regard to the date of the last 
speech and the date of the information, it is 
contended by the learned pleader for the 
petitioner that the case was clearly not one 
falling within the scope and object of section 
108. It is argued that the provisions of 
Chapter VIII in which that section occurs 
are ofa purely preventive character; and 
that the section itself is so worded as to 
make the intention of the legislature to have 
been that the person to be dealt with under 
the section must be one engaged in the 
dissemination of sedition at or about the 
time when the information is filed. Here, 
it is urged, the petitioner could not be 
regarded as falling within that category on 
the 10th of December 1908, when ihe 
information was filed, because the petitioner's 
last speech had been delivered on the 5th 
of September i908; after that there had 
been correspondence between him and the 
District Magistrate, in the course of which 
he (the petitioner) had assured the Magis- 
trate that he was not disloyal and even 
expressed his willingness to give an under- 
taking that he would for one year make no 
speeches on political subjects from public 
platforms. 

The provisions of Chapter VIII of the 
Code are, no doubt, preventive in their scope 
and object ; and are obviously aimed at persons 
who are a danger to the public by reason of 
the commission by them of certain offences. 
The test under section 108 is whether the 
person proceeded against has been dissemi- 
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matter and whether 
there is any fear of a repetition of 
the offence. In each case that is a question 
of fact which must be determined’ with 
reference to the antecedents of the person 
and other surrounding circumstances. In the 
present case within about eighteen months 
the petitioner before us had delivered six 
speeches ; the interval between the last speech 
and the date of the information was not 
long; it was only three months and the fact 
that there had been no repetition of the 
offence after the 5th of September 1908 
up to the date of the information is 
accounted for by the notice given by the 
District Collector in the meantime that the 
petitioner’s moxasa amul would be declared 
forfeited on the ground of his disloyalty. 

It appears from the record of the District 
Magistrate’s proceeding that before the 
commencement of the trial the petitioner 
put i in an application, protesting that he had 

‘never made any speeches for the purpose 
of disseminating sedition” but “to remove 
all room for misunderstanding’ express- 
ing his readiness to give an undertaking 
that he would deliver~ no speeches on 
political subjects from | public platforms for 
a period of one year, ‘In cage the present 
proceeding” were “dropped.” The Magistrate 
declined to accept any such undertaking. 
We think he was right. Whether such 
an undertaking would have been legal and 
valid is doubtful. The case before the 
Magistrate was criminal and hehad to.conform 
to the provisions of the law strictly before 
passing an order restricting the ordinary 
rights of a subject of the Crown. 

It was urged before us that the petitioner's 
undertaking ought to have been accepted 
because he was entitled to n locus penitenti ze. 
Assuming he was (azd it is only an assump- 
tion), the terms on which the undertaking 
was offered were not of penitence. No offence 
‘was admitted. 

Passing now to the merits of the case, it 
is complained that the sole evidence against 
the petitioner is of Police reports, and that 
these were not admissible. This objection 
was but faintly pressed and is clearly unten- 
able. The Police officers who wrote those 
reports have been examined as witnesses 
for the Crown ; the reports, to the correctness 
of which they have sworn, were written 
soon after they had heard the speeches with 
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the help of notes taken down at the meetings 
when those speeches had been delivered. The 
reports were admissible for the purpose of 
refreshing the memory of the witnesses who 
had made them; and they have been admitted 
and used for that purpose only. 

But it was said that these reports should not 
be relied upon because they are not verbatim 
and the whole speeches are not before the 
Court. The witnesses, however, have given on 
oath the words or expressions charged as sedi- 
tious and the context in which they were ut- 
tered. The reports themselves raise the in- 
ference of having been made without any desire 
to misrepresent, because one or two of the 
speeches reported are free from seditious 
matter. It was open to the petitioner to 
shake those witnesses in cross-examination 
by pointing out that either the words were 
not uttered or that the context was totally 
different. Nothing of that kind was attempted 
in cross-examination; and no evidence was 
led to contradict the Crown whitnesses and 
prove the substantial inaccuracy of their 
version. It isno excuse that the petitioner 
could do neither of these, because he could 
not be expected to remember what he had 
said in epeeches delivered months ago and 
to cite witnesses who had heard him 
deliver those speeches and who remembered 
them. In his judgment the District Magis- 
trate has pointed out the expressions which 
mark the seditious character of the speeches. 
The speech, Exhibit— KE, characterises 
the rulers, both in words and effect, as 
robbers, who have come here to deceive the 
people and whose object isin the long run, 
if not soon, to cover the country with 
“whites” and make over to them the lands 
held by the “blacks” now. Exhibit—A repre- 
sents the whites as people | whose forms are 

“white? but in whom “there is poison 
within.” And thenit winds up with the 
threat: “We must fight with him who 
troubles.” And what is worse, the speaker 
appeals to the younger generation as his hope, 
inviting them in effect to fight. The sting of 
the other speeches is equally clear. The words 
and the substance both breathe hatred to Bri- 
tish rule. The speaker's intention is not to cor- 
rect but to root out the British Government as 
one composed of irreligious robbers, bent on 
ruining the people of the country and con- 
fiscating their lands with the object of 
making them over to the ‘white people”. If 
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the words reported were uttered, it is impossi- 
ble to make out in what innocent context they 
could have been used;and the petitioner has 
not ventured to say that they were not 
uttered. His denial before the Magistrate 
has been that the roports are not full, and 


Jare inaccurate—at vague plea. We agree 


with the District Magistrate in the conclusion 
at which he has arrived and uphold his 
order as one fully justified by the facts of 
the case. The rule is discharged. 


Rule discharged. 





(» c. 11 Bom. L. R. 746) 


BOMBAY HIGH COURT. 
CRIMINAL Revision No. 128 or 1909, 
July 21, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 

BALLA SAKHARAM KOREGAONKAR 
— APPLICANT 
versus 
EMPEROR—Obpposire Party. 

Bombay Abkait Act (V of 1878, Bom), < 43 (g)—Sale 
of liquor by licensee's servant tcitheut permiu—License 
providing that licensee shall carry on business pev- 

sonully, 

A sale of liquor by a _ licensee’s servant 
without a permit from the Collector is a criminal 
offétice prnishable under section 43 (g) of the Bombay 
Abkari Act. 

Where the condition of a license is that the 
licensee shall personally carry on the business of the 
shop, the licensee’s servant cannot sell the liquor 
without a permit 


Petition for revision of the conviction and 
sentence of the Fourth Presidency Magistrate, 
Bombay. 

Messrs. Branson and Godinho, for the Peti- 
tioner, 

Mr. G. S. Rao, Acting Government Pleader, 
for the Crown. 

Judgment. 

Chandavarkar, J.—This is an application 
made under onr reévisional jurisdiction for 
the reversal of the order of the Fourth Presi- 
dency Magistrate of Bombay, convicting the 
petitioner of the offence, under section 43 (g) 
of the Bombay Abkari Act (V of 1878), 
of selling liquor without a permit from the 
Collector of Abkari and sentencing the peti- 
tioner to pay a fine of Rs.100 or, in de- 
fault, to suffer three weeks’ rigorous im- 
prisonment. The defence of the petitioner 
at the trial was that he had sold the 
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liquor under a permit granted to him by the °’ 
Collector as a servant of Tukaram Mahadu 

Warekar, who held a license under the Act. 

The learned Magistrate has found upon the 

evidence that the petitioneris not the per- 

son to whom the permit was given by the 

Collector. 

It is contended before us in support of 
the application that the conviction is illegal 
becanse the petitioner sold the liquor merely 
as a servant of the licensee and that to 
such a sale clause (g) of section £3 of the 
Abkari Act does not apply. 

Assuming that the sale was effected by 
the petitioner as a servant of the licensee, 
the conditions of the license were in that case 
binding upon him. The condition of the 
license (Clause No. 4 of Exhibit—E) was that 
“the licensee shall personally carry on the 
business of his shop.” Here the licensee did 
not carry on the business personally ; but 
the business was carried on by the peti- 
tioner as the licenses’s servant without any’ 
permit. The condition of the license bound 
the petitioner upon the assumption that 
the license was binding upon him, as it was 
upon his master, to sell the liquor when 
his master carried on its business personally. 
That condition was broken and the peti- 
tioner’s act, upon this view, fell within 
clause (g) of section 43 as being a sale 
in contravention of the license. ; 

But assuming, on the other hand, that 
the license was not binding upon the 
petitioner, the sale by the petitioner was 
“without a license or pass from the Collec- 
tor.” Such a sale is forbidden by section 
16 of the Abkari Act, subject to two excep- 
tions within which the petitioner’s act does 
not fall; and section 43 clause (g) makes the 
sale so prohibited a criminal offence. 

On either view of the case, the petitioner 
was vightly found guilty. We decline, there- 
fore. to quash the conviction and sentence. 
The rule is discharged. 

Heaton, J.—The Abkari Act provides that 
anyone who sells liquor without a license 
or in contravention of the conditions of a 
license, commits an offence. The license 
in this particular case provides that the 
selling must be by the license-holder or 
by a servant of his approved by the Collec- 
tor whose name is endorsed on the license. 
The person convicted in this case pretended 
to be, but was not, a servant approved 
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“by the Collector and on such pretence sold 
liquor in his master’s shop. He, not tho 
license-holder, has been convicted of an 
offence. Rightly so, it seems to me; it 
does not matter, it is merely of academic 
interest to enquire, whether he sold with- 
out a license or in contravention of the 
terms of the license. One or the other assured- 
ly he did; so I would decline to interfere. 
Rule discharged, 





(3. c. 11 Bom, L. R. 748.) 
BOMBAY HIGH COURT. 
Seconp Crvin Arrear No. 538 or 1907, 
June 21, 1909. 

Present :—Hon’ble Mr. Chandavarkar, Acting 
Chief Justice and Mr. Justice Heaton. 
ISMAILJI YUSUFALI—Derrypaxt— 
~——APPELLANT 

U6) 648 


RAGHUNATH LACHIRAM MARWADL 
—PLAINTIER— RESPONDENT. 

Contract Act (IX of 1872), s. 23—Contract—Object 
forbidden by law—Swit to recster money adytnced 
on illegal contract—Right to’ recover money—Bombay 
Salt Act (II of 1893), 83. 11, 47. 

One A obtamed from Government a lease of 
certain salt-pang under a certrin hcense, one con- 
dition of which was that the lessee shall not gub- 
let without the written permission of the Collector. 
Wisthont such permission, however, A sub-let to B, 
who, as secnmty for the performance of the con- 
ditions binding on him under the sub-lease, deposit- 
eda sum of Rs 1,000 with A. Tho sub-lease was 
acted upon, its term expired and B paid all that 
was due under i to A. B therenpon brought 
this suit to recover tho deposit of Rs. 1,000- 

Held, that B was not ontitled to recover the money 
as the object of the agreement to sub-ict was 
forbidden by Jaw within the meaning of section 25 
of the Contract Act. Under secnon 11 of the Bom- 
bay Salt Act, the mannfacture of salt without a 
license is prohibited, and the real object and necessary 
effect of the agreement between A and B was to 
enable tho latter to manufacture salt without a 
license in the guiso of a sub-lease, althongh 
than was forlidden by law and hy the terms of the 
license, 

Hormasji Mutabhai v. Peston s Dhanjibhei, 12 B. 
422 and Rigtunath v. Nathu, 19 B. 626, followed. 

Appeal from the order of the Ist Class 
Sub Jadge of Thana, upholding the decree of 
the Subordinate Judge, Bassein. 

Messrs. H. C. Coyaji and G. K. Dandekar, 
for the Appellant. 

Mr. 17. B. Pradhan, for the Respondent. 

Judgment. 

Chandavarkar, Ag. C. J.—The facts in this 


second appeal are shortly these :-—One 


Yusufalli, father of the appellant, obtained 
from Government a lease of certain salt-pans 
under a certain license, one condition of 
which was that the lessee shall not sub-let 
the salt-pans without the written permission 
of the Collector. Without any such permis- 
sion, however, Yusufalli sub-let io the 
respondent, who, as security for the per- 
formance of the conditions binding on him 
under the sub-lease, deposited a sum of 
Rs. 1,000 with Yusufalli. The respondent 
necordingly entered on possession of the 
salt-pans under his sub-lease. Sometime after 
that, Yusufalli having died, the appellant 
his son, obtained afresh lease with a fresh 
license from Government and the respondent 
obtained n sub-lease from the appellant on 
the same terms as those contained in the 
sub-lease obtained from Yusnfalli. For this 
sub-lease the appellant had obtained no 
permission from the Collector as required 
by the license. The respondent deposited a 
sum of Rs. 1,000 with the appellant to 
secure the performance by him of the condi- 
tions of the new snb-lease: the sab-lease 
was acted upon; its term expired; and the 
respondent paid all that was due under it 
to the appellant. The suit out of which the 
second appeal arises has been brought by the 
respondent to recover the deposit of 
Rs. 1,000, because the appellant denied the 
respondent’s right to that amount on the 
ground that the amount in question formed 
a consideration for an agreement, which 
having been forbidden by law, was illegal 
This was the defence to the action raised in 
both the Courts below and it has failed there 

The ground on which both those Courts 
have proceeded in overruling the plea of 
illegality is that the contract to sub-let is 
not absolutely prohibited by the license 
granted by the Collector to the appellant. 
But that view of the dealing between the 
parties ignores the real nature and object of 
the deposit to recover which the present suit 
was brought. 

Under section 11 of the Salt Act (Bombay 
Act II of 1890) the manufacture of galt 
without a license is prohibited subject to a 
proviso which `s not material to our purpose 
here. Section 47 of the Act makes such 
mgnufacture an offence and renders any 
person committing it liable to punishment, 

The'real object and necessary effect of the 
agreement hetween the appellant and the 
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respondent was to enable the latter to 
manufacture salt without a license in the 
guise of a sub-lease, although that was 
forbidden by law and by the terms of the 
license, 

These facts support the application to 
this case of the principle of law enunciated 
by this Court in Hormasji Motabhai y. Pestonji 
Dhanjibhai (1) and Raghunath Lalman v. 
Nathu Hiryi Bhate (2). 

But a point is raised for the first time in 
second appeal by the learned pleader for the 
respondent. He states that his client 
manufactured salt not only under a sub-lease 
but also as manager under a power-of- 
attorney from the appellant. This case was 
not made in the Court below; and there is 
no evidence in support of it. Even if there 
had been, it is difficult to see how the power- 
of-attorney could have helped the respondent's 
case as ex concessiones it existed side by side 
with the sub-lease- The illegal object of the 
transaction being clear upon the facts, the 
power-of-attorney could only have proved 
that by means of it the parties intended to 
disguise the real object of the agreement 
and defraud the Government. 

The decree must bereversed and the claim 
rejected. Each party to bear his own costs 
throughout. 

Heaton, J.—I agree that the decree must be 
reversed and the claim rejected. 

. It was assumed by the lower Court that 
the agreement was an agreement to sub-let 
certain salt-pans, which was prohibited by 
the license which Yasufalli obtained, and 
we must take it that that is so. In the 
lower Court it was contended otherwise, 
but now it has been sought to establish that 
the plaintiff acted on behalf of defendant No. 
1, and not on hisown account. That, how- 
ever, is a question of fact. It was not made 
good in the lower Court aud we cannot go 
into it here. The question, therefore, is 
whether the object of the agreement is 
forbidden by law within the meaning of 
section 25 of the Contract Act. It seems 
to me that itis, for the object was to enable 
the plaintiff to manufacture salt without a 
license, andthe law says that no salt shall 
be manufactured otherwise than by the 


authority of the license granted by the 
Collector. 
Decree reversed. 
(1) 12 B. 422, (2) 19 B, 626. 


(s.c. 11 Bom. L. R. 754.) 
BOMBAY HIGH COURT. 
Cim Revision No. 175 or 1903. 
July 8, 1909. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Beaman. 
PRANJIVANDAS LAKHMIDAS— 
PETITIONER—OBJECTOR 
versus 
BHAVANISHANKAR RAMSHANKAR— 
Oppositm Party. 

Rerision—Power of High Court to interfere where 
other remedy open—Oivil Procedure Code (Act XIV 
of ree 3, 622—Citil Procedure Code (Act V of 1908), 
8. . 

Tho reversionary powers of High Court should only 
be exercised where there is no other remedy and 
where but for the exercise of such powers irreparable 
injustice will be done. 

As a general working rule of practice, the High 
Court does not interfere under section 622 of the 
Civil Procedure Code, 1882, orunder section 115 of the 
new Code, where an applicant has by suit or other- 
wise another remedy open to him. 

Petition for the revision of the decision of 
the First Class Subordinate Judge of Surat. 

The petition was first laid before Chanda- 
varkar and Heaton JJ., who passed the 
following orders :— 

Order. 

Chandavarkar, J—I think in this case a 
rule must issue. The Subordinate Judge 
has gone beyond the condition prescribed in 
sections 278 and 280 of the Civil Procedure 
Code. It is found that the possession is with 
the claimant, and the judgment-debtor is not 
in possession, physical or, constructive. But 
the Subordinate Judge has decided against 
the claimant upon the ground that the sale- 
deed on which he relies is invalid. I will 
not, however, pursue this matter further, 
because I understand my learned colleague to 
agree with me so far. But he thinks that 
under the extraordinary jurisdiction we are 
not bound to interfere even where there isan 
error as to jurisdiction, as the defeated party 
bas a remedy by suit. 

It is trae that our power under the 
extraordinary jurisdiction is discretionary. 
But it is a well-known rule of law that all 
judicial discretion must be exercised not 
arbitrarily but according to sound judicial 
principle. The decision in Dayaram Jagjivun 
v. Govardhandas Dayaram (1), proceeds upon 
this ground as [understandit. There the 
Court declined to interfere bec.use there 


were some equitable considerations. My 
(1) 28 B. 458, 
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* opinion is that when we decline to interfere 
under section 622, some reasonable ground 
must be assigned or else it will be an 
arbitrary exercise of the discretion. And 
this I have known to be the practice of 
this Court. Further the Full Bench de- 
cision of this Court in Shiva Nathayw v. 
Joma Kashinath (2), settled the point finally 
in 1883 and binds us. And the sixth 
principle laid down in it supports my 
view. 

Where the Legislature provides a summary 
remedy and where the Legislature entitles 
a party to resort to ib, it is not a judicial 
exercise of our discretion to hold that we 
‘should refuse to interfere because he has 
remedy by suit, though the Court below 
has either assumed jurisdiction which does 
not exist or declined to exercise jurisdic- 
tion which the law has given. If it were 
so, section 622 would be rendered practi- 
cally nugatory. 

Heaton, J —There is a difference of opinion 
here My view is that the power which 
the Court has under section 622 of the 
Civil Procedure Code is entirely a discre- 
tionary power. And taking the Code as a 
whole I read the section as intended in a 
large measure to prevent a miscarriage of 
justice which otherwise is irremediable. 
But in a case of this kind, of an order 
under section 280, what seems to me to be 
the obvious remedy and that inlended and 
clearly indicated by the Code (see section 
283) is a remedy by suit and not 
a remedy by application to this Court 
to exercise its power under section 622. 
For this reason I should decline to allow 
a rule to be granted. 

The application was finally disposed of by 
a bench composed of Batchelor and Beaman, 
JJ. Before that date, the petitioner had 
filed a regular suit for removing the attach- 
ment. 

Mr. L. A. Shah, for the Petitioner. 

Mr. Ratanlal Ranchoddas, for the Opposite 
Party. 

Judgment. 

Batchelor, J—In view of the diversity of 
judicial opinion which appears to exist as 
to the meaning and scope of section 622 of 
the old Civil Procedure Code, with which 
section 115 of the present Code corresponds, 
I should be reluctant to hazard any ex- 

(2)7 B. 341. 


pression of my own opinion without an 
exhaustive study of the various authorities 
bearing upon the point That study it is not 
necessary for the present purpose to 
to enter’ upon. lt will, therefore, be enough 
for me to say that my impression always 
has been that as a general working rule 
of practice, this Court does not intefere 
under section 6:2 (115 of the new Code), 
where an applicant has by suit or other- 
wise another remedy open to him. Whaterer 
may be the true view upon tbs subject, 
I am clear that in this particular case we 
ought not to interfere and that, of course, 
is the only point which actually falls to be 
decided. In the special circumstances which 
were revealed to the Court below when it 
opened its investigation, that Court was. in 
my opinion, perfectly right in declining to 
remove the order of attachment and in re- 
ferring the applicant to a civil suit to establish 
such rights as he claimed to possess That 
is all that it is necessary for me to say on 
this application, and T must not be under- 
stood to express any opinion on the sub- 
stantive merits of the applicant’s case. More- 
over, it appears that the applicant has now ac- 
tually filed a suit aud has obtained a stay 
‘order pending its decision. That circum- 
stance appears to me to furnish yet another 
reason why we should not interfere now. 
I would, therefore, dismiss this application 
with costs. . 

Beaman, J—-Having regard to the con- 
flict to which my learned brother has 
alluded, I think it rightto express my own 
opinion. I am, perhaps, in a better position 
than my learned brother to do so confidently. 
For this is no new question to me. 

I had to deal with it practically, as far 
back as 1884; and for many subsequent years, 
sitting alone, to exercise all the vrevisional 
and superintending powers of a High Court 
over large provinces. I had to give the most 
anxious consideration to the true principles of 
section 622, Civil Procedure Code, and the pro- 
per limits of its designed scope and operation. 
The point which has arisen in this case fre- 
quently came before me for decision I had to 
keep a watchful eye on the accumulating case 
law. and critically analyze for myself every 
reasoned judgment either for or against the 
view I adopted. The leading cases in all the 
High Courts were familiar to me. And 
while there may be found numerous except- 
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tions in practica, to which it is impossible. 
when concerned with the theoretical aspect 
of the question, to pay much attention, I 
believe that I have considered with proper 
respect, most if not all the reasoning of many 
eminent jadges, in the High Courts of India, 
who haveinclined to the opposite view. 
My own opinion has always been that where 
there is a remedy by suit, and secondarily 
by appeal from the decision in such suit, 
it was not the intention of the legislature 
that High Courts should interfere under 
section 622. The prolonged study I have 
made of all the authorities has yielded no 
sufficient reason, inmy judgment, for doubting 
the correctness of that opinion. I have held 
it consistently for twenty-five years; I have 
never deviated from it, and I think it unlikely, 
after this lapse of time, that any new reasons 
will be found, cogent enough to convince me, 
that any deviation is necessary. 

Briefly my view is, and always has been, 
that whatever may be the precise extent of 
the powers conferred upon this Court, by 
the designedly vague and comprehensive 
language of section 622, ib was not the policy 


‘of the legislature, when framing that section 


nor has this Court readily or usually accepted 
as the policy of the legislature, expressed in 
that section, that it should exercise these 
large powers except in cases where there is 
no other remedy. A critical analysis of all 
that underlies the conflicting decisions makes 
jt, I think, clear that the basic principle of 
administerings section 622 invariably 
resolves itself into this, that a High Court, 
as the final Court of Revision and guardian 
of justice, will ordinarily only interfere 
where it considers, that if it does not, 
otherwise irreparable injustice will be done. 
It is equally clear that there is no risk of 
otherwise irreparable injustice being done 
in cases where though there is no direct 
appeal, there is an indirect appeal by way of 
a regular suit, against the order complained 
of. Not only is this construction of the 
section accordant with its fundamental 
principle but also I think with a reasonable 
interpretation of its actual language. The 
section confers power onthe High Court in 
cases where no appeal lies. True, in the 
present case, there is no direct appeal from 
the order; but that itis because the legis- 
lature has provided a better way. The party 


aggrieved by the order has his remedy 
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by civil suit, and if that fails him he has ae 
right of appeal to this Court in, which 
precisely those points, which we are now 
asked to deal with as grounds of revision, 
would be brought before us regularly and 
in proper form, by way of appeal. Looking 
again to the practical result: Suppose we do 
interfere as a Court of Revision, and reverse 
the order; then the other party will hare 
to file a suit, and sooner or later both 
will be obliged to have recourse to their 
remedy by regular appeal. 

I may add that in spite of sporadic cuses, 
in which 1 donot find this principle much 
considered, possibly in which it was not 
bronght prominently to the notice of the 
learned Judges concerned, and so was neg- 
lected, or perhaps disapproved, the weight 
of authority in our High Court is preponder- 
antly in favour of the view I have taken. 
And the practice also has, I think, on the 
whole been in the same direction. On this 
ground alone I would decline to interfere; 
but even were I wrong, I should  eniirely 
concur with what has fallen from my learned 
brother, in respect to the particular case, as 
good enough reason for refusing to exercise 
ourrevisional power, in favour of the 
applicant. 

Rule discharged. 





(Noi reported yeb elsewhere.) 
ALLAHABAD HIGH COURT. 
Lurrens PATENT APPEaL No. 30 or 1909. 
August 11, 1909. 

Present :—--Sir George Knox, KT., Acting 
Chief Justice, and Mr. Justice Tudball. 
KAMPTA PARSHAD AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 


MOHAN BHAGAT AND orHers—PraLytives 


— RESPONDENTS. 

Sale subject to pre-emption—Venrdee mortgaging 
the purchased pmoperty to the ventor—Piec-emption 
euit—Both vendor and vendee made defendanto— Vendor 
not defending tu t—Decree against vendee only—Pre- 
emptive prire rceired by rendee—Vendor' right to 
recover the mortgage—Debé from the property— Nature 
of pre-eneption right. 

The purchaser of certain property, being un- 
able to pay the purchase-money, mortgaged the pur- 
chased property as security to the vendors. In pre- 
empting the sule to the purchaser the pre-emptor 
joined tho purchaser as well as tho vendors as de. 
fondants. The vendors did not defend the suit, and 
it resulted in u pre-emption decree -aguinst the pur: 
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A chaser only. Under this decree the purchaser was 
paid the sale price andthe pre-cmptor was placed 
in possession of the property. Then the vendors 
sued to enforce their mortgage and they im- 
pleaded the pro-emptor as well as the sons of the 
purchaser, who had died in the meantime, as de- 
fendants, Thoy asked for a decree for sale of 
the property in the first instance, and in tho al- 
ternative, for a decreo against the persons and pro- 
perty of the song ofthe purchaser. 

The first Court granted them a decree for sale 
and dismissed thoir alternative claim. ‘hey pre- 
ferred noappeal but the pre-omptor did. Tho 
lower appellate Court held that the property was 
not liable for the mortgage debt, inthe hands of 
the pre-emptor, aud dismissed the suit as against 
him. On second appeal to the High Court, Richards, 
J., reversed the lower appellate Court’s decree and 
remanded the case. « 

The sons of the purchaser wore not parties to the 
second appeal. 

(See Richards, J.’s Judgment 1 Ind. Cas. 628). On 
appeal under the Letters Patent 

Held, that the vendee could not defeat the pro- 
emptive tight by subsequently mortgaging the 
property, nor could he torco the  pre-emptor 
to take the proporty subject tos mortgage. 

Had the vendors defended the pre-emption snit they 
would have got an opportunity to place their 
hands upon the money paid into Oourt by the pre- 
emptor, andif they did not do so, it was their own 
fault. 

The right of pro-emption 18 nota right of re-pur- 
chase but a right to be substituted for the vendce 
as he stood at tho moment of the sale. The 
vendee’s right as a purchaser is not an indefeasible 
right, where itis subject to a pre-emptor's right 
of pre-emption. Therefore, a vendee has no power 
to 80 disposo of the property to a stranger as to 
defeat the pre-omptire right. To allow a vendee to dis- 
pose of property which is subject to the pre-emption 
right, so ng to bind it in thehands of the pre-emptor, 
would open the door to fraudulont transactions cal- 
culated to defeat the right of pre-emption. 


Letters Patent appeal trom the decision of 
Mr. Justice Richards, dated the 22nd of 
March, 1909, in S. A. No. 1563 of 1907, 
reported in 1 Indian Cases p. 528. 

Mr. Sital Prashud, for the Appellant. 

Mr. Gobind Prashad, for the Respondent. 

Judgment.—The facts of the case on 
which the decision of this appeal turns are 
as follows :— 

The plaintiffs, respondents to this appeal, 
sold certain zamtndari shares for Rs. 900 to 
Adit Singh and four others. On the same 
date they sold for Rs. 150 to Adit Singh 
alone, two rent Court decrees in their favour. 
Adit Singh could not pay down the purchase- 
money of this sale, and as security therefor 
he mortgaged tothe plaintiffs his share in 
the property which had been purchased from 
them by the former of these two sale-deeds. 
The mortgage was created on the same date 
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but subsequent to the sale. The present 
appellants brought a suit to pre-empt the 
zamindart. To this suit they joined as parties 
the vendors and the vendees, the former 
being the mortgagees under the subsequent 
mortgage. a 

These vendors did not defend the suit 
and the appellants obtained a decree con- 
ditional on payment of the full consideration 
for the sale. This sum they paid and then 
were placed in possession. The vendors 
(mortgagees) have now sued to enforce 
their mortgage. Adit Singh having died, 
they made his two sons parties to the suit 
and they also impleaded the pre-emptors, as 
owners of the mortgaged property. They 
asked fora decree for sale of the property 
in the first instance, and in the alternative, 
for a decree against the persons and property 
of the sons of Adit Singh. The first Court 
granted them a decree for sale and dismissed 
their alternative claim. 

They preferred no appeal but the present 
appellants (pre-emptors) did. The lower 
appellate Court held that the property was 
not liable for the mortgage debt, in the 
hands of the pre-emptors, and dismissed the 
suit as against the appellants. A second 
appeal was preferred to this Court and the 
learned Judge, who heard it, held in favour 
of the plaintiffs, that the property was liable 
in the hands of the pre-emptors for the 
mortgage debt, decreed the appeal and 
remanded | the case for decision on the 
merits. The defendants pre-emptors have, 
therefore, preferred this appeal under the 
Letters Patent. The sons of Adit Singh 
were not parties to the second appeal and are 
not parties to this appeal. 

It is urged that the learned Judge of this 
Court was mistaken in the facts of the case 
as he was under the misapprehension that 
the mortgagees were not parties to the pre- 
emption suit. His judgment shows this to 
be correct. The mortgagees were the 
vendors of the property which was the sub- 
ject of the pre-emption suit. They were, 
therefore, parties, though they did not 
defend. No mention of the mortgage is to 
be found in the judgment of the suit for 
pre-emption. 

It is next urged that the right of pre- 
emption is not a right of re-purchase but a 
right to be substituted for the vendee as 
he stood at the moment of the sale; that 


` contention is 
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the vendee’s right as a purchaser was not 
an indefeasible right, as it was subject to 
the appellants’ right of pre-emption, and 
the vendee, therefore, could not defeat the 
pre-emptive right by subsequently mortgag- 
ing the property, and thus force the pre- 
emptor to take the property subject to a 
mortgage thus created. In our opinion this 
well-founded. In the case 
of Gobind Dayal v. Inayatullah (1), the right 
of pre-emption was defined as a right 
of substitution entitling the pre-emptor to 
stand in the shoes of the vendee in respect 
of all the rights and obligations arising from 
the sale. Itis in effect as if the vendeo’s 
name had been rubbed out of the sale-deed 
and the pre-emptor’s name inserted in its 
place. It is true that the pre-emptor’s right 
accrues on the date on which he pays into 
Court the amount of the consideration under 
the pre-emption decree, but the property 
which he secures is that which passed under 
the sale-deed and not that property subject 
+o a mortgage created by the vendee subse- 
quently to the sale, t.e., he pre-empts the 
property and not the equity of redemption 
(the mortgage not being one in existence at 
the date of the sale). 

The rulings reported in Serh Mal v- 
Hukam Singh (2) and Narain Singh v. 
‘Parbat Singh (3) do not govern the present 
case. In both of those cases the stranger 
vendee re-sold the property to a co-sharer in 
the village (who had aright of pre-emption 
equal to or better than that of the -pre- 
emptor), on a date prior to the institution 
of the suit for pre-emption. This, it was 
held, defeated the plaintiffs’ right to pre-empt. 
The principle on which these rulings were 
based is that the wrong which the plaintiff 
had come into Court to set right viz, —the 
introduction of a stranger into the co-par- 
cenary body, no longer existed on the date of 
suit, having been removed by the re-sale to 
a co-sharer with a pre-emptive right at least 
equal to that of the pre-emptor. That 
principle does not operate in the circums- 
tances of the present suit, where a portion 
only of the property has been mortgaged to 
the original vendor who parted with his 
share. On behalf of the respondents it is 
contended that the vendee has every right to 

(1) 7 A. 775. 


(2) 20 A. 100. 
(8) 28 A. 247. 
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enjoy the usufruct of the property until it, 
is pre-empted and that a right to mortgage 
it is one ofthe rights of enjoyment thereof. 
Reference is made to the case of Deo Dat v. 
Ram Autar (4) but it was no where held in 
that case that the vendee was entitled to 
create a mortgage onthe property binding 
on the pre-emptor. It was held that a pre- 
emptor, before his pre-emption is actually 
enforecd, possesses no such right in the 
subject of pre-emption as would entitle him 
toany benefit arising out of the property 
which he is entitled to take but has not yet 
taken. 

In support of the contention that a vendee 
is entitled to deal with the property as he 
likes until the pre-emption suit is instituted, 
attention is called to an unreported decision 
of a Bench of this Court in S. A. No. 724 of 
1906, Allahdad Khan v. Munshi Abdul 
Hakeem, decided on 15th April 1907. 

In that case the vendee had re-sold to 
another stranger prior to the institution of 
tne suit and the latter was in possession. The 
vendee pleaded that he had sold and had no 
longer any interest in the property and so 
the 2ud vendee was made a party to the suit, 
but the plaintiff did not amend his plaint nor 
seek to pre-empt both sales and for this 
reason his suit failed. Itis clear, however, 
that if he had amended his plaint his claim 
would have been decreed, granting that he 
had a right of pre-emption. This clearly 
indicates that the lst vendee bad no power to 
so dispose of the property to a stranger as to 
defeat the pre-emptive right. In the pre- 
sent case, howerer, the second transfer is 
only a mortgage. 

Our learned brother was of opinion that 
possibly it would have been snfficient in the 
present case, if the mortgagees had been 
made parties to the pre-emption suit so that 
the sale price might not have been paid to 
the mortgagor behind their backs. As a 
matter of fact they were impleaded but on 
their behalf it is contended that they could 
not have pleaded the mortgage as a defence 
tothe suit. This may beso, but at least 
they had an opportunity ‘of placing their 
hands upon the money paid into Court by the 
pre-emptor and if they have not done so it 
is their own fault. Their mortgagor's right 
to the property was subject to the appellant's 
right of pre-emption. He could not pass a 

(4) 8 A. 502, 
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better title than he had himself and they 
took the mortgage at their own risk. To 
allow a vendee thus to mortgage property, 
while subject to the pyre-emptor’s right so 
as to bind it in the hands of the pre-emptor, 
would open the door to fraudulent transac- 
tions calculated to defeat the right of pre- 
emptiou, The very nature of this right, the 
right to be substituted for the vendee as he 
stood at the moment of sale, shows that it 
cannot be allowed to be defeated in ‘this 
manner. Under Muhammadan Law also a 
subsequent disposition of the property by 
the vendee is voidable at the option of the 
pre-emptor (vide Amir Ali's Muhammadan 
Law). 

We, therefore, allow this appeal, set aside 
the judgment and decree of this Court and 
re-instate that of the Court of first appeal. 

Applleants will have their costs in all 
Courts including in this. Court fees on the 
higher scale. 


Appeal allowed. 





(s. ¢. 13 © W. N. 1128). 
CALCUTTA HIGH COURT. 
ORIGINAL Civit Sum No. 307 or 1909. 
July 26, 1909. 

Present :—My. Justice Fletcher. 
PROKASH KUMAR MOOKERJEE— 

PDAINTIKE 4 
versus 
A. D. F. HARVEY—Derexpayr 

Anwmal—Dog—Dixposition ef dog to bite mankind 
without provocution —Knotoledge of defendant—Maoeter 
and sertant—Lnabdility of master, 

Tho defendant’s servant hud taken his dog noar 
a recreation ground for children. It was proved that 
the defendant had knowledge that tho dog was likely 
to bite mankind without provocation. The dog bit 
tho plaintiff. 

field, that the defendant was liable in damages. 

Baines: ve Lucile, Id. 23T L.R 389, OSE C. 
(N. 8.) 5, referred to 

Suit to recover Rs. 5,090 as damages by 
the plaintiff for having been bitten by the 
defendant's dog. 

Messrs. H. D. Bose, and 8. K. Mullick, for 
the Plaintiff. 

Messrs. H. Stokes and S. J. Hyan, for the 
defendant. 

Judgment.—tin this suit the plain- 
tiff, Prokash Kumar Mookerjee, who is a 
little boy of about seven years of age anda 
gon of Punchanan Mookerjoo, un officer on 
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the Appellate Side of this Court, sues one 
A. D. Fordyce Harvey to recover damages 
for injuries he sustained by reason of being 
bitten by the defendant’s dogs. 

It appears that Mr. Harvey has always 
kept dogs, and in August last, he purchased 
a dog of the breed known as Great Danes, 
two of which breed were produced in Court 
and which are dogs of great size. In Sep- 
tember, one Mr. Duft came to Calcutta and 
Mr. Harvey bought another Great Dane 
from him. Mr. Duft had three puppies of 
a similar breed of the age of about five 
months and wished to dispose of them as he 
was about to return to America; and to oblige 
him, Mr. Harvey also bought the three 
puppies, and thus at the date when the 
plaintiff says he was bitten, Mr. Harvey 
had five Great Danes. These dogs were left 
in the charge of one Deno, a sweeper. employ- 
ed by Mr. Harvey to feed, tend and exercise 
them. It appears to be the essential portion 
of the sweeper’s duties to exercise the dogs, 
thongh Mr. and Mrs. Harvey on certain 
occasions took them out alone, 

On the 25th of January 1909, the sweeper 
about 4-30 r.a., took the five dogs to the 
Ballygunge maidan and there some at any 
vate, if not all, the dogs attacked and bit the 
plaintiff very severely and the plaintiff, 
therefore, brings this suit. The evidence for 
the plaintiff is that he and his bearer wore 
going on to the maidan -when they saw thé 
sweeper seated on the ground having three 
dogs chained, the other two dogs being loose. 
The three that were chained were held by 
Deno, who had placed his foot on the ends 
of the chains and was sitting down smoking: 
one of the dogs then ran towards the 
plaintiff, who was very alarmed and ran to 
the other side of the beaver and the dog 
followed and then the bearer took the child 
in his arms and covered him with his clothes 
and the whole five dogs there bit and scratched 
the plaintiff. On the other hand, the sweeper 
says that all five dogs were chained. that 
when the plaintiff and his bearer were about 
twenty yards off, he saw them and warned 
them not to come any nearer, and that they 
took no notice and continned to advance 
and the child commenced to ery and two 
dogs, becoming excited, broke away and ran 
towards the plaintiff and the bearer then con- 
cealed the child under his clothes and the 
dogs tore the clothes and bit the child. 
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There is one thing that is common to the 
evidence of each side and that is thut the 
bearer covered the child with his clothes. 
It is not easy to understand why the bearer 
should have continued to advance if he was 
warned as the sweeper states. I have come 
to the conclusion that the story as told by the 
plaintiff and his bearer is the correct one. 
I think that the bearer displayed considerable 
courage in acting as he did. 

This being so, the only question is as to 
whether the defendant had knowledge ‘of 
the dog’s dispositions. Evidence on this 
point is given by one Grish Chandra Pal, a 
tutor, who says that the dogs had chased 
one of his boys from the Bishop’s Collegiate 
School and he had to call on the other boys 
to get ready to use their hockey sticks, butthe 
evidence is not clear as to whether the dogs 
were savage or were merely playing. The state- 
ments of the defendant’s sweeper have tobe 
considered very carefully. First of all,-we have 
the fact that the sweeper told the bearer not 
to bring the child any nearer. How was 
the child in danger unless the dogs were 
likely to bite him? The evidence of the 
sweeper is that, if the dogs were taken down 
a street and found a child crying and pulling 
its parent's clothes, by no means an unlikely 
occurrence, they would be likely to bite the 
child. 

The defendant's sweeper had taken 
the dogs wear a portion of the Ballygunge 
‘maidan which is a recreation ground for 
numerous children and he must bear the con- 
sequences of what happened. 

I think the judgment which has been 
cited to me in Barnes y. Imcile, Ltd. (1), 
applies only to cases where the person who 
has been bitten has done some act to provoke 
the dog. In this case. the only act of "pro- 
vocation scems to bo that the plaintiff cried 
on the Ballygunge maidan, and I think, he 
was quite as justified in so doing as the 
defendant was it bringing five large dogs 
there. , 

Having taken this view, it is not necessary 
to consider the evidence of Oori syce who 
has stated that he was bitten by. the dogs, 
though. l must tako exception to Mr 
Stokes's’ statements that no reliance is to be 
put on the evidence of such men. In some 
cases, I think, even the evidence of syces may 
be true. ` 

(1) (1907) 23 T.L B., 389, GR. E. C,(N S)5 
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I think, there is sufficient evidence to show 
that the dogs were likely to bite mankind 
withont provocation. 

There now remains the question of damages 
and the evidence of the plaintiff’s father is 
that he has spent from Rs. 500 to Rs. 6v0 on 
medical attendances and travelling expenses. 
Mr. Stokes seemed. at first, inclined to chal- 
lenge the fact as to whether it was proper to 
go at once to Kasauli. No one can have any 
doubt but that, in the circumsiances, tho 
plaintif was justified in going at once to 
Kasauli. Mr. Stokes, however, has aban- 
doned this attitude. The plaintiff is, therefore, 
entitled to recover his expenses and those 
incurred by his father and mother, as having 
regard to his age, they were necessary persons 
to proceed with him to Kasauli. The other 
questionis as to the amount of general damages 
and there is very little evidence before me on 
the point. The plaintiff has not been as 
well as he was before the accident, but there is 
no evidence to show that this is the result of 
being bitten and 1 think it will meet the case 
if I give the plaintiff a solatium of Rs. 400 
forthe pain and suffering he has under- 
gone and afurther Rs. 600 to reimburse his 
father his costs and expenses of travelling and 
medical necessities. I, therefore, give judg- 
ment for the plantiff for Rs. 1,000 together 
with costs on scale No. 2. 

Decree for damages. 





(s.c.18C W.N. 1127.) 
CALCUTTA HIGH COURT. 
APPLICATION TOR LEAVE TO APPEAL TO THE 
Privy Councit. 

July 13, 1909. 

Preeent.—Sir Lawrence Jenkins, Kr. Chief 
Justice Kr. and Mr. -Justice Caspersz. 
L. O. CLARKE— Derenpaxt—PETITIONER 
VETSUS 
BRAJENDRA KISSORE ROY 
CHOW DHURI—P tatintirr—Opposirt. 


Parry. 
Caril Procedwie Code (Act Vaf 1908), s, 110—1> ivy 
Council, leave to appeal Ww—Small «amount at 
tasve. 


lt would bo very wrong toput a party to the 
gert oapenso of an appeal to the Prvy Coune) 
ina case whero a small amount was at issue. 

Spooner vy. Juddow, 4 M. I. A. 368, followed. 

And the High Court not having the power of 
putting the appellant to terms, will not certify 
such n case ns fit for appeal tothe Privy Council, 


Vol. HË 


INDIAN CASES. 737 


. KUSUM KUMARI DASSI v. SATISHENDRA NATH BOSE, 


The proper course for tho appellant in such 
a case to adopt is to apply for special leave 
direct to tho Privy Council 


Mr. J. E. Bagram, for the Applicant. 

Messrs. A. Choudhuri and H D. Bose, for 
the Opposite Party. 

Judgment.—tThis is an application to 
us fora certificale that, as regards amount, 
value and nature, this case fulfils the re- 
requirements of section 110 of the Code of 
Civil Procedure, and that it is otherwise 
a fit case for appeal to His Majesty in 
Council. The decree from which it is de- 
sired to appeal, is one passed in afirma- 
tion of a decree of a single Judge on the 
Original Side of this Court whereby a sum 
of Rs. 500 was awarded as damages for 
trespass. It is, therefore, clear that, as re- 
gards amount and value, this case does not 
comply with the provisions of the Code 
entitling the applicant to a certificate. But 
if we read the prayer of the petition as 
though it prayed in the alternative that the 
case is otherwise a fit case for appeal to His 
Majesty in Council, then we have to consider 
how far it would be right for us to accede 
to the application on that ground. 

In this cdnnection, we have to bear in 
mind what was said by their Lordships of 
the Privy Council in a case bearing at any 
rate a close resemblancs to the present 
—Spouner v. Judéow (1). It was there point- 
ed out by Lord Langdale that it would be 
very wrong to put a party to the great 
expense of an appeal to the Privy Council 
in a case where a small amount was 
at issue. It is trae that ultimately their 
Lordships admittted that appeal, but that 
was done upon terms, which we cannot 
impose; und indeed. it is a part of the 
applicant’s argument here before us, that we 
have no power to impose any condition 
upon the applicant or upon the Govern- 
ment, at whose instance and costs this 
application is being preferred. Without giv- 
ing any further ground, I think, this 
‘affords a sufficient reason for us to hold 
that we cannot, with our limited powers, 
certify this tō be a fit case for appeal to His 
Majesty in Council. 

I do not suggest that the applicant was 
wrong in applying to us, for, in so doing, 
he has followed the procadara indicited by 
their Lordships of the Privy Council in the caso 


(1) $M. LAL 353. ° 


of Moti Chand v. Ganga Prasad Singh (2) aud 
it will be open to the applicant, after our 
refusal, to make an application direct to 
the Privy Council. We must dismiss this 
application with costs. 


Application rejected, 
(2) 291. A. 40; 6 0. W. N, 862; 24 A. 174. 





(s. ¢. 18 C. W. N. 1125), 
CALCUTTA HIGH COURT, 
Rrcegrar Civis Appeat No. 179 or 1907. 
April 7, 1909. 
Present :——Mr. Justice Doss and Mr. Justice 


Richards :n : 
KUSUM KUMARI DASSI— APPIICANT-— 
APPELLANT 
TENgUS 


SATISHENDRA NATH BOSE AND Orne 


—ORBIECTORS—RESPONDENTS. 

Will—Evecuéton—Janstruction fer will given Wren 
testator was of sowtd mind—WHi drawa on pure 
guane of those Insirxetions—Eaccilion without tnde,- 
standing all the provisione—Validity of will, 

It 18 cnongh to prove that a testator wus ol 
gound mind when he gave metructions for his will, 
and that the instrument drawn in pursuance of 
those instructions, was signed by him as his will, 
even if its not shown that ho was capablo of under- 
standing its provisions at the timo of signature 

Perera v, Perea (1901) AL C. 854: 15. h. C 
CX. S.) 37; 70 L. J. P. C. 46; 84 L. T. 871 and Paster 
v, Felgate, 8 P. D. 171; 52 L. J. P. 95, 82 W. R. 186, 17 
J. P. 808, referred to. 

Where a testator, hiaself a lawyer, had entrusted 
the preparation of the draft of his will to another 
lawyer who was fully conversant with the stitte of 
the testator’s afuirs and wus on intimate terms with 
him: Meld, that there would be ample reasou for the 
testator believing that the will placed before him 
was in accordance with his imstiuctions, and at wudu 
this belief ho set hio hand tothe wal ud would 
be considered to belus will and it would not ln 
necessury to show that at the time he executen 
the will he was capable ot understanding all it~ 
provisions, 


Appeal from the decree vf tho Distiuet 
Judge of Midnapur, dated April 11. 1907. 

Mr. S. P. Sinha, Advocnte-General. und 
Babu Sarat Chandra Roy Chowdhury. for the 


- Appellant. 


My B. Chakravarty and Bubu Bipmn Bw- 

hary Ghose, for the Respondents. 
Judgment, 

Doss, J—This appeal is from the judg- 
ment of the District Judge of Midnapore 
dated the llth April 1907, refusing probate 
of a Will. i 

The alleged testator, JAmurendra Nith 
Basu, was a leading practitioner of th 
Munsif’s Comb at Midnapore. He vas 
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apparently in a prosperous condition, By 
his own earning he had acquired considerable 
properties. In September 1899, he obtained 
from two out of his‘three surviving brothers 
an acknowledgment of his exclusive right to 
his self-acquired properties under a deed 
of release ; and underan similar deed, dated 
the 28rd August 1902, he obtained an 
acknowledgment of~his -exclusive right to 
those properties from his third brother. He 
had also purchased some little properties 
which belonged to his father-in-law and the 
kinsmen of the latter and also the homestead 
in which they lived. 

He auffered from diabetes for some years. 
A short time before his death consumption 
supervened and he ultimately succumbed to it. 
He died on the 81st October 1906, Wednes- 
day, between Il and 124.1. At the time of 
his death, he left his wife, who, has propound- 
ed the will in question, three out of his 
six brothers (the other three had pre-deceased 
him) anda sister, but he left no children. 
The will is opposed by his three surviving 
brothers. i 

The principal objector, Brojendra Nath 
Bose, is a higher grade pleader practising at 
Midnapore. e 

The willis said to have been executed 
on the previous day, that is, Tuesday, the 
30th October, between 11 and 12 A.M. The 
will is a somewhat prolix document but 
in sybstance ib is of the simplest character. It 
gives an absolute estate to his wife in all the 
properties save and except a few small parcels 
which he bequeathed to lis brother-in-law 
and it creates a charge of Rs. 15 per month 
on his properties for the maintenance of 
a school which he had established in memory 
of his mother. 

The case of the petitioner is that the testa- 
tor was of sound disposing mind when he 
executed the will in question and that it 
was duly executed, and duly attested by 
witnesses. The case of the objectors is thut 
for two or three days previous to his death, 
the testator was in a comatose state, that 
the will was never read out to him and that 
the will which has been propounded as the 
will of the alleged testator is not his Will at 
all. 

e The Will is attested by five witnesses. Of 
them tho first witness, Kumuda Charan 
Ghose, ‘is a half-brother of the testator’s 
father-in-law and is also a pleader in the 


Muonsifs’ Court. During the life-time of the 
testator he conducted on his behalf the 
litigations in connection with his estate as 
also his suit for recovery ‘of certain proper- 
ties belonging to his maternal grandfather. 

The last witness, Nanda Lal Ghose, is 
a doctor of considerable experience, and 
of respectable position in life. He was for 
30 years in Government service as a teacher 
in the Medical Schools at Dacca, Nagput, 
Patna and other places. 

The will was registered by the Sub- 
Registrar at the house of the testator on the 
day on which it was executed, but later on 
in the afternoon. The Sub-Registrar was at 
first unwilling to come because the application 
had been made to him ata late hour when 
he had closed his fee-book. The brother- 
in-law of the testator appealed to the Collector 
and it was upon his intervention and under 
his orders that the Sub-Registraxr went to 
the house of the deceased and registered the 
Wil. | : 

The learned District Judge has come to 
the conclusion that it has been fully estab- 
lished by the evidence of the Sub-Registrar, 
to whom the testator admitted the execution 
of the will, by the evidence of |Dr. Nanda 
Lal Ghose, who attended the deceased from 
the 24th October, and by the evidence of 
the other witnesses who were present at 
the time that the will had been executed 
with all the legal formalities necessary for 
its due execution ; but he has refused 
probate of the Will solely on the mound 
that he is not satisfied that at the time 
when the testator set his hand to the Will, 
he was of sound disposing mind. From this 
order, the petitioner has appealed. 

The sole question for determination in this 
appeal is whether at the time the testator 
signed the will, he possessed sufficient testa- 
mentary capacity. f 

Before I proceed to deal with the evidence, 
I should remark that there is not the faintest 
suggestion in this case that the testator and 
his wife lived otherwise than on the best of 
terms. Therefore, inregard to the devolution 
of his properties after his death the only 
alternatives he would have to chose betweeir 
would be whether his wife should have a 
Hindu widow’s estate with a reversionary 
interest in his brothers or whether she should 
have an absolute estate. 


The testator was a lawyer of some emi- 
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nence in the profession, he knew fully well 
that ifhe left no Will, his wife would, under 
the law, get the qualified estate of a Hindu 
widow and his brothers would get the rever- 
sionary estate ; whereas, if he made any Will 
at all, the primary object of it would be to 
give an absolute estate to his wife. There- 
fore, once the due execution of the Will is 
established to the satisfaction of the Court, 
there remains but little else besides for the 
petitioner to prove. because, as I have said, 
the object of the execution ofa Will in the 
circumstances of this case would primarily 
be the gift of an absolute estate to his wife 
and that is what has been done under the Will. 

Now. coming to the evidence in this case, 
it is to be observed that the learned District 
Judge has placed the fullest reliance upon 
the evidence of the Sub-Registrar and the 
doctor and he has also believed the other 
witnesses who were present at the execution 
of the Will. 

Kumuda Charan Ghose, the first attesting 
witness, says that he prepared a draft of the 
Will and completed it on the morning of 
the 29th October and sent it on to the 
testator through his clerk, Kherode Nath 
Bose, who was accompanied by Soshi Bhusan 
Ghose and Nagendra Nath Ghose. He then 
says that about 11 o'clock in the forenoon 
when he was about to proceed to Court, he 
was sent for by the testator, that he went 
there and in his presenco the testator signed 
the Will and he then signed the Will in 
the presence of the testator and the other 
witnesses also signed in the presence of the 
testator. He says that at the time of the 
execution of the Will, the testator was in his 
full senses 

Doctor Nanda Lal Ghose says that he 
signed the Will in the presence of the testator 
between 11 and 12 o’clock in the forenoon 
when the testator was fully in his senses, 
that he saw the testator two or three hours 
before his death and that he was even then 
in his senses but he was weak. 

Akhoy Kumar Ghose, the Sub-Registrar, 
saysthat he asked the testator if he had 
given his property to his wife and his brother- 
in-law and the latter admitted that he had. 
Then he asked his name and the testator 
told his name. The third question which 
he put to him was if he admitted the 
signature to the Will; the testator answered 
ju the affirmative. He further says that he 


was helped by an attending woman to sit 


up in his bed. He could hardly have do.e 


. 80, if the objectors’ case, that since two or 


three days previously he had been in a 
comatose condition, were true. 

That Kumuda Charan Chose had prepared 
the draft and sent it on to the testator ss 
fully corroborated hy the evidence of 
Negendra Nath Ghose who in anawer to a 
question put +9 him in cross-examination 
by the pleader for the objectors stated that 
there had been a talk about the Will between 
the testator and Srinibash Babu, Mukhtear, 
4, or 5 days before his death, that the teste- 
tor gave instructions to Srinibash for the 
preparation of a draft and Kumuda Charan 
Ghose prepared the draft in accordance with 
the instructions so. given by the testator. To 
my mind this piece of evidence is most 
impoitant and extremely valuable. Itis not 
open to any suspicion of previous tutoring, 
because, as I have indicated it was elicited 
for the first time in cross-examination. The 
testator himself was a lawyer, the person 
whom he had entrusted the preparation of tho 
draft was a lawyer and was fally conversant 
with the state of his affairs and was apparently 
on intimate terms with him. There wonld, 
therefore, be ample reason for the testator 
believing that the will placed before him 
was in accordance with his instructions. If 
then under this belief he set his hand to 
the Will, it would, 1 think, under the lhw 
be considered to be his Will and it would 
not be necessary for the potitioner to show 
that at the time the testator set his hand to 
the Will, he was capable of understanding 
all the provisions thereof. In Perera v. Perera 
(1), where a similar question as to the 
testamentary capacity of the testator was 
under consideration, their Lordships of the 
Privy Council thus observed .—“The learned 
counsel for the appellant did not contend 
that the witnesses in support of the Will were 
acting in conspiracy or saying what they 
knew to be false. He said that the Will 
may have been, and probably was, read over 
to the testator, but that there was nothing 
to show that he followed the reading of the 
Will or understood its meaning. He adopted 
the arguments of Lawrie, J.. to the effect 
that it was nob enough to prove that n 
testator was of sound mind when he gare 


(1) (1901) L R.A O. 854; 1 S. E. C. (N.S) 37. 
40 L. J. P. C. 46 ; 84 L. T. 871, 
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instructions for his Will, and that the 
Instrument drawn in parsuance of those 
instructions, was signed by him as his Will, 
if it is not shown that he was capable of 
understanding its provisions at the time of 
signature. That, however, ia not the law.” 
In Parker v. Felgate (2), Sir James Hannen 
lays down the law thus: “If a person has 
given instructions to a solicitor to make a 
a Will, and the solicitor prepares it in 
accordance with those instractions, all that 
is necessary to make it a good Will, if 
executed by the testator, is that he should 
be able to think thus far: ‘I gave any 
solicitor instructions to prepare a Will mak- 
ing a certain disposition of my property ; 
Ihave no doubt that he has given effect to 
my intention and I accept the docnment 
which is put before me as carrying it out.’ 
Their Lordships think that the ruling of 
Sir James Hannen is good law and good sense.” 

I think those observations fully apply 
to the circumstances of this case, but 
perhaps itis not necessary here to go so 
far, because it appears to me that upon the 
evidence of the doctor, the Sub-Registrar and 
Kumuda Charan Ghose, the fact that the 
testator was of sound disposing mind is 
fully established and that he was not merely 
supposing that he was executing a will but 
possessed atthe time sufficient intelligence 
to be able to understand the provisions of 
thee Will which, as I have stated, are of the 
simplest character, though he might not 
possibly have been able to follow every 
sentence of the Will. No suggestion has been 
made before us that these witnesses were 
not truthful, nor any suggestion made in 
the cross-examination of these witnesses to 
induce the Court to believe that they were 
not entitled to the fullest credence. It is 
impossible to believe that these witnesses, 
all independent persons of respectable position 
m society, could have entered into such a 
foul conspiracy for the purpose of robbing 
the testator’s brothers of their reversionary 
interest. 

Now, what is the evidence adduced on the 
Bide _ of the objectors? They have not 
examined any witness who was present at 
the time of the execution of the Will nor 

“any witness who was capable of deposing 
to the state of the mind of the testator. The 


(2) (1883)8 P. D. 171; 521. J.P, 95, 38 W. 
47 J. P, 808 ee 


learned Judge below has based his judgment 
entirely upon the evidence of Babn Hemanga 
Chandra Bose, a retired Subordinate Judge. 
To my mind that evidence is not in the least 
degree inconsistent with the evidence aduced 
on behalf of the petitioner. The disease of 
the testator took a seriousturn on the 24th 
October. Upon that, Babu Hemanga Chandra 
sent his wife and his sons to see the testator. 
He did not go personally. When his wife 
and sons returned, they told him that the 
testator had expressed a wish to see him, 
He went to see the testator on Thursday, the 
25th. He saw him again on Saturday and 
Sunday mornings the 27th and 28th October, 
but he did not see the testator afterwards. 
He admits that when he saw the testator he 
had tided over the crisis, and that he was 
able tospeak to him. It was because the 
disease took a serious turn that the principal 
objector, Brojendra Nath Bose himself sent 
for Doctor Nunda Lal who attended the 
testator throughout his illness until his death. 
I do not think that the evidence of Babu 
Hemanga Chunder Bose is destructive of 
the case of the petitioner. The objectors 
also called Babu Sarat Chunder Dutt, an 
Assistant Surgeon. He attended on the 29th 
October in the evening and he didnot see the 
testator afterwards. All that he said is that 
the last timehe sawthe testator, his pulse 
was not good and he -was semi-conscious. 
That was onthe evening of the 29th October 
Monday. There is no reliable evidence what- 
ever on the side of the objectors to show 
that on the next and the following day the 
testator was not of sound disposing mind. 
The learned District Judge was apparent- 
ly influenced by what seems to me to be an 
erroneous idea. He says that the dis- 
positions made were of the simplest cha- 
racter ; the testator was alawyer ; why did 
he make such an elaborate Will P Why 
did he not dictate his Willin a few wordsP 
I think the lawyers are more wedded to 
forms and precedents than a lay man is. 
When lawyers makea disposition of their 
property or enter into any transaction 
relating to a property in which they are 
personally interested, they are particularly 
careful to see that the instrument to which- 
they set their hand, is in accordance with 
the most approved forms and precedents. 
For these reasons I am clearly of opinion 
that the will is genuine, and that the 
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testator was of sound and disposing mind 
when he executed it. The appeal is, therefore, 
decreed, the judgment and decree of the 
Court below are set aside and it is ordered 
that probate of the Will be granted. 
Richardson, J.—{ entirely agree in the 
conclusion arrived at by my lewned brother. 
Appeal decreed. 
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CALCUTTA HIGH COURT. 

Secoyp Oivi Apeear, No. 1096 or 1907. 

March 3, 1909. 

Present :—Mr. Justice Brett and 
Mr. Justice Chitty. 

BROJO KISHOREE BASHNAVI~ 
Pratntirg—APPRLLANT 
versus 
MEAJAN BISWAS AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

BMortgaga—Sale of mortyaget property by miu tgagor 
after decree nisi but before decree absolute—Itight of 
purchtser—Subsequent purchase ın evecution of the 
decree —Priority—Tranafer of Property Act (IV of 1882), 
s8. 52, 88 and S9+-Lis pendens—Alortyuge suit. 

If a mortgagor sells the mortgaged proporty after 
an ev parte decreo nis: for salo on tho mortgage had 
been passed bat before it was made absolute, all 
that the parchaser gets isthe mortgagor’s equity 
of redemption, and the purchaser is not entitled to 
prevent tho salo of the property without redeeming 
the mortgage. e 

Itis not necessary for the docrec-holdor to make 
the purchaser a party in the execution proecedings 
even if he was aware of the sale to the purchaser , 
but if the latter wished to come in those proceed- 
inga, 1b was incumbent on him to apply to be made 
o party and then it would bo open to him to claim 
under his purchase the right co redeem the mort- 


go. 

Where he does not do so and tho property is sold 
in oxecntion, the title of the execution purchaser 
will have priority over that of the purchasor from 
the mortgagor. ` 

Obiter,—Tho doctrine ot lis pendas applies to an e» 
parte decree in a mortgage suit. 

Appeal from the decree of the District 
Judge of Nadia, dated March 1, 1907, affirm- 
ing that of the First class Munsif of Kushtea, 
dated June +, 1906. 

Babu Brajendra Nath Ohatterjee, for the 


Appellant. 

Babs Biraj Mohun Maiumdar, Maulvis 
Shamsul Huda and Nuruddin Ahmad, for the 
Respondents. < 

Judgment.—tThe plaintiff is the 





appellant in this case. She sued on the basis 
of a title by purchase in execution of a 
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mortgage decree obtained against three 
brothers, Safatulla, Ebratnila and Farataila, 
for recovery of possession of the whole of 
the two holdings which belonged to those 
three brothers and another brother Ofatnila 
and their two sistors Shymla Bibee and Pala 
Bibee. Herallegation is that, after she had 
purchased in execution of her mortgage decree 
in January 1895, she was dispossessed by the 
defendants who alleged that they had pur- 
chased the interests of Faratulla and Ofatulla 
and the two sisters, Shymla Bibee and Pala 
Bibee, under a deed of sale, dated the 
17th November 1894. The dispossession 
is alleged to have commenced in 1899 and to 
have been completed in 1902. Of the two hold- 
ings in respect of which this suit was brought, 
it appears that one was the ancestral holding 
belonging to the fonr brothers and the two 
sisters, and the other was a holding acquired 
in 1293 by Safatulla after his brother Ofatulla 
and his two sisters had separated from him 
and his two other brothers, and had gone 
elsewhere. Safatulla and his brother Ebratulla 
and Faratulla remained living together—per- 
haps not correctly described as living as a 
joint family—bnut living together jointly and 
having their affairs managed by their elder 
brother Safatulla. Both the lower Courts 
have found that the mortgage of the two 
jotes was executed in favour of the plaintiff's 
mother by Safatulla and Ebratulla for debts 
incurred on their behalf and on behalf of their 
younger brother, Faratulla. A suit wad 
brought on the basis of that mortgage and a 
decree was obtained against oafatulla, 
Ebratullah and Faratulla. The decree was 
obtained cx parte on the 8th June 1894. On 
the 12th January 1895, the interests of the 
mortgagors in the jotes in question were sold, 
and were purchased by the plaintiff. Meanwhile 
on the 17th November [§94, the defendants 
took a conveyance of the shares of Farntulla 
and Ofatulla and the two sisters, and, on 
the basis of their purchase, alleging that it 
was before the date of the sale in execution 
of the mortgage decree in favour of the 
plaintiff, they dispossessed the plaintiff. 
Both the lower Courts held that the shares 
of Ofatulla and the two sisters, Shymla 
Bibee and Pala Bibee, were not covered by 
the mortgage decree, and, therefore, the 
plaintiff, under her purchase on the 12th 
January 1895, acquired no right to those 
shares. The lower Courts appear to have 


799 : INDIAN CASES. 


BROJO KISHORFE BASHNAVI V, MEAJAN BISWAR,. 


held that Faratulla was a party to the 
mortgage suit, that a decree was obtained in 
the mortgage suit against his share in the 
property, and that he was bound by that 
decree. But they have held that, as the 
decree in that suit was obtained ex parte, the 
suit could not be described as a contentious 
suit and that the doctrine of its pendens would 
not apply and, therefore, the sale of the share 
of Faratulla to the defendants on the 17th 
November 1894, was not affected by the 
mortgage deoree. In consequence they have 
given the plaintiff a decree for a two-thirds 
share of the acquired jote and a two-fifth 
share of the ancestral jote. The plaintiff 
has appealed to this Court and the only 
question that has been argued before us is 
whether the lower Courts erred in the view 
which they have taken that the share of 
Feratulla was not bound by the mortgage 
decree and that, therefore, the sale to the 
defendants, on the 17th November 1894, 
gave them a valid title as against the plain- 
tiff. In our opinion, the view taken by the 
lower Courts cannot be maintained. Apart 
from the question whether Faratulla and his 
vendors are bound by the doctrine of lis 
pendens or not, we hold that there can 
be no doubt that, after the mortgage decree 
was obtained against Faratulla on the 8th 
June 1894, which decree was not appealed 
against, all that he could have conveyed to 
the defendants was his equity of redemption 
tk his share of the property which was 
covered by the mortgage decree, All, therefore, 
that the defendants purchased, on the 17th 
November 1824, was that equity of redemp- 
tion and that would not have entitled them 
to prevent the sale of the share of Faratulla, 
in execution of the mortgage decree without 
redeeming the mortgage. Weare of opinion 
that it was not necessary for the decree- 
-holder in that suit to makethe purchasers 


‘parties in the execution proceedings, even 


if she was aware of the sale to them which 
seems doubtful. But if they wished to 
come in those proceedings, it was incumbent 
on them to apply to be made parties to 
those proceedings, and then, in those pro- 
ceedings it would have been open to them 
to claim under their purchase the right, 
which their vendor had, to redeem the 


~ mortgage. They could not acquire under their 


purchase of the 17th November 1894, such a 
right in the property, which was afterwards 


[1909 


© 


sold to the plaintiff, as would entitle them to, 
possession of that property as against the plain- 
tiff. They took no ateps in those execution pro- 
ceedings to come in or'to be made parties, 
though we think that the date of their pur- 
chase leaves no doubt that they were fully 
aware of the mortgage deoree, and, therefore, 
we hold that, by their purchase on 17th 
November 1894, they acquired no right under 
which they could oust the plaintiff from 
possession of the land which she had acquired 
under her purchase in execution of the mort- 
gage decree. We, therefore, hold that the 
plaintiff, on the basis of her purchase, 
was entitled to a decree declaring her title 
to the whole of the acquired jote and to a 
3/5th shareof the ancestral jote. We do not pro- 
pose to deal at length with the question rais- 
ed whether the doctrine of lis pendens would, 
in a case of this sort, apply or not, but we 
are inclined to the opinion thai it would apply 
in a case like the present wher- the decree had 
been obtained in a mortgage suit and where the 
lis must be held to have continued up to the 
date of the sale. Even though the suit 
itself might have proceeded ez parte, we 
think it would be difficult to hold that such 
a suit, as a mortgage suit, is not in its nature 
a contentious suit. We, therefore, allow 
the appeal and modify the judgment 
and decree of the lower appellate Court by 
directing that the plaintiff do obtain a 
decree declaring her title to‘ possession 
to the whole of the acquired jote and also 
a decree for recovery of possession of a 3/5th 
share of the ancestral jote. Hach party will 
bear his own costs in this Court and in the 
lower Court, the costs will be borne by the 
parties in proportion to their respective 
failure and success. 

The crogs-objection not being pressed is 
disallowed without costs. > 
Decree modified. 
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PRIVY COUNCIL 
APPHAL FROM THE ALLAWABAD Hicr COURT. 
July 80, 1909. 

Present :—-Lord Macnaghten, Lord Dunedin, 
Lord Collins, Sir Andrew Scoble and 
Sir Arthur Wilson. 
IZZATUNNISA BEGAM AND ANOTHNR—- 
DEFENDANTS—ÅPPELLANTS 
CErguU8 


Kunwar PERTAB SINGH AND oraprs— 


PLAINTIFFS— RESPONDENTS. 

Vendor and Purchaser—Sale of props) ty subject to en- 
cumbrance-——Hncumbrance found r0'd afterwards—Pur- 
chaser noc liable to pay amount of encumbrance as un- 
paid purchase-money. 

On the sale of property subject to encumbrances, 
the vendor gets the price of his interest, whatevor 
it may be, whether the price be settled by pri- 
vate bargain or determined by public competition, 
together with an indemnity against tho enenmb- 
rances offecting the land. Ifthe encumbrances turn 
out to be invalid, the vendor has nothing to com- 
plain of, and after the purchase he has no claim 
to participate in any benefit which the purchaser may 
derive from his purchase. 

Tweddell v, Tweddell, 2 Bro. ©. C. 102, 151, 
Butler v Butler, 5 Ves. 584 and Wareng v. Ward, 7 Vea. 
332, 336, referred to. 

Therefore, where a property is sold in execution 
subject to certain encumbrances, and it is afterwards 
found that they were invalid, the purchaser is not 
liable to pay the amounts of the encumbrances to tho 
judgment-debtor. 

Appeal from the decree of the Allahabad 
High Court (See 27 A. 97), dated July 4, 
1904, reversing that of the Sub-Judge of 


Bareilly, dated April 1, 1902. 


Mr. DeGruyther, K. 0. and Mr. Iatkes, for 
the Appellants. - 
Judgment. 


Lord Macnaghten.—In a suit commenced in 
1887 in the Court of the Snbordinate Judge 
of Bareilly, Intizam Begam obtained the usual 
mortgage decree for the sale of nine villages 
hypothecated to her as security for an 
advance of “Rs. 30,000. This decree was 
affirmed by the High Court onthe 25th of 
February 1889. 

In June 1889, an order was made for the 
sale of these nine villages. 
proclamation was issued. It stated that the 
property was subject to two prior mortgages 
for Rs. 10,000 and Rs. 20,000 respectively. 

At the auction-sale Intizam Begam, having 
~ got permission to bid, bought all the villages 
but one for Rs. 64,000.. The remaining 
village was also sold, but not to her. 

At the time of the sale the position of the 
prior mortgages, which had been duly regis- 
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tered, was this :—Both mortgages had been 
granted to, and were then held by, the same 
persons. No steps had been taken to enforce 
the first mortgage, which purported to com- 
prise 13 villages, including all those in mort- 
gage to Intizam Begam. In respect of the 
second mortgage, which included one of the 
villages mortgaged to Intizam Begam, the 
usual mortgage decree had been obtained in 
the Court of the Subordinate Judge of 
Bareilly on the 9th of June 1892, 

. So matters stood at the date of the anction 
sale, which was held on the 20th of April 
1894. But on the 15th of January 1895, tho 
decree of the 9th of June 1892 was reversed 
by the High Court. And the order of the 
High Court was ultimately affirmed by this 
Board on the 27th of July 1898. 

In the meantime a snit was brought to 
enforce the first mortgage. That suit was 
dismissed by the Subordinate Judge, follow- 
ing the decision of the High Court in the caso 
of the second mortgage, And the decree of 
the Subordinate Judge was affirmed by the 
High Court on the 3rd of May 1899. 

The appellants as succvessors-in-title of 
Intizam Begam, who had died in 1897, thus 
became,the unencumbered owners of thé 
property which she had bought at the auction 
sale in April 1894, as subject to the two 
prior mortgages. 

In this state of things the representative 
of the judgment-debtors, whose property had 
been sold in execution of the decree affirnted 
in February 1889, instituted the present suit, 
In his plaint, dated the 8th of July 1901, the 
plaintiff alleged that the real purchase-money 
of the property sold atthe auction gale of 
April 1894, was the amount paid by the 
purchaser on completion of the sale, together 
with the amount due on the prior mortgages, 
and that inasmuch as the property had been 
exonerated from all liability in respect of 
those prior mortgages, the sums due on the 
footing thereof, amounting in the aggregate 
to Rs. 1,61,776-11-0, were now due to him 
asunpaid vendor. The claim was for pay- 
ment on that footing, a len on the nine 
villages for the amount due, and a sale in the 
event of non-payment. 

This singular claim seems to have perplexed 


both the Judge of first instance and the High A 


Court on appeal. 


The Judge of first instance, having heard. 
as he said, a long and learned argument and 
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a number of English and Indian authorities, 
came to the conclusion that the case was 
‘unique of its kind,” and that there was no 
authority, English or Indian, on the question. 
“ Not a single authority,” he said, “has been 
cited to shew that the rule of equity relating 
to unpaid vendor’s lien applies to the case of 
an involuntary gale,” and, on principles 
which he had alveady explained, he thought 
it would not be equitable to apply that rule to 
the case before him. So the suit was dismissed, 
but no costs were allowed to the defendants. 
On appeal the decision of the Subordinate 
Judge was reversed. The appeal was heard, 
in the firat instance, before the Chief Justice 
and Burkitt, J. The learned Judges differed. 
Then Blair, J., was called in. He concurred 
with the Chief Justice. <All the Judges 
treated the question as one of novelty and 
considerable difficulty. The learned Ohief 
Justice thought that the case might be looked 
at from two points of view. It might be 
contended that the appellant’s predecessor- 
in-title having represented to the Court that 
the property was subject to two mortgages, 
and having got liberty to bid upon that 
representation, was estopped from denying 
thé truth of the representation and must 
make it good to the best of her ability, that 
is; must pay to the judgment-debtor the 
amount of the encumbrances represented by 
her to be subsisting.” The. other view, he 
said, was that the purchaser only acquired 
the interest which the Court purported to sell, 
“and so having purchased from the Court 
property expressly stated to be subject to 
specified encumbrances cannot hold the pro- 
perty without making good the amount of 
those encumbrances.” The amount of encum- 
brances which the Court was led to believe 
were existing encumbrances, and subject tu 
which the sale was expressly made, must, he 
thought, be paid by the defendants to the 
plaintiff, and he was also of opinion that the 
plaintiff was entitled to alien on the property 
in respect of that amount. Judgment was 
given in favour of the plaintiff, bnt the case 
was remitted tothe Subordinate Judge to 
inquire and ascertain the due proportion of 
the mortgage-money intended to be secured 
by the mortgages declared invalid which was 
eproperly attributable to the villages bought 
by Intizam Begam. 
Borkitt, J., dissented. On a review of 
the relevant sections in the Oivil Procedure 
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Code, he thought it plain that the amonnt of 
the invalid encumbrances formed no part of 
the purchase-money. He thought too that 
the preparation of the list of encambrances 
mentioned in the proclamation of sale was 
not the act of the parties, but the act of the 
Court. And he failed to see why, “ina suit 
like the present,” the representatives of the 
purchaser should be compelled to discharge 
them. The anction-purchaser made a lucky 
purchase. But she and her representatives 
were “not liable to be deprived of the fruits 
of her bargain at least in a suit framed like 
the present suit.” 

With thé utmost respect to the learned 
Judges of the High Court, their Lordships 
are unable to discover any difficulty in the 
case. It seems to depend on a very simple 
rule. On the sale of property subject to 
encumbrances the vendor gets the price of his 
interest, whatever it may be, whether the 
price be settled by private bargain or deter- 
mined by public competition, together with 
an indemnity against the encumbrances 
affecting the land. The contract of indemnity 
may be express or implied. If the purchaser 
covenants with the vendor to pay the encum- 
brances, itis still nothing more than a con- 
tract of indemnity. The purchaser takes 
the property subject to the burthen attached 
toit. If the encumbrances turn out to be 
invalid, the vendor has nothing to complain 
of. He has got what he bargained for. His 
indemnity is complete. He cannot pick up 
the burthen of which the land is relieved and 
seize it as his own property. The notion that 
after the completion of the purchase the 
purchaser is in some way a trustee for the 
vendor of the amount by which the existence 
or supposed existence, of encumbrances has 
led toa diminution of the price, and Hable, 
therefore, to account to the vendor for any- 
thing that remains of that amount after the 
encumbrances are satisfied or disposed of is 
After the purchase is 
completed, the vendor has no claim to 
participate in any benefit which the purchaser 
may derive from his purchase. It would be 
pedantry to refer at length to authorities. 
Bat their Lordships, under the circumstances, 
may perhaps be excused for mentioning 
Tweddell v Trweddell (1), Butler v. Butler (2) 
and Waring v. Ward (3). 

(1) (1787) 2 Bro. C. C., 102, 151. 

(2) (1800) 5 Vesey 534, (8).(1802) 7 Vesey 332, 336, 
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y There is nothing in the circumstances of 
the case to raise an estoppel against the 
appellants. 

Their Lordships will humbly advise His 
Majesty that the order of the High Court 
ought to be reversed with costs,` and the 
judgment of the Subordinate Judge of 
Bareilly restored, but with costs against the 
respondents. ’ 

The respondents will pay the costs of the 
appeal, 

Appeal allowed with costs. 
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PRIVY COUNCIL, 
APPEAL PROM THE ALLAHABAD HICH COURT. 
July 1, 1909. 
Present :—Lord Macnaghten, Lord Atkinson, 
Lord Collins and Sir Andrew Scoble. 
1 Munshi KARIMUDDIN. AND orners— 
DerenDANTs—APPELLANTS 
versus 


Kunwar GOBIND KRISHNA NARAIN 


AND ANOTHER—~PLAINTIFFS—RHSPONDENTS, 

Hints  Law—Sxeces3ion— Compromise —Daughter's 
totate—Alien ttion—Legal necevsity— Costs of litigation 
for preservation of estute-—Liability of taker of estate 
for sts debts. 

Aftor the death of a Hindu owner, there was a 
dispute as to the title to the property left by him be- 
tween his grandson and tuo danghters of his pre- 
deceased gon, anda compromiso was effected hy 
which the danghters got cortain shares of the pro- 
perty: 

Held, that the danghtors took each a Hindu 
daughter’s ostate in the share given to her by the 
compromise. 

The preservation of tho estate, and the costs of 

. litigation for that purpose, aro objects which justify 
a widow inincurring debt and alienating a suficient 
amount of the-property to discharge it. 

The general principle of Hindn Law that he who 
tukes the estate becomes liable for the debts of the 
estate is especially applicable in a case where, 
but for the debt, the ostato would have been lost 
to him. 

These were five consolidated appeals from 
the decrees of the Allahabad High Court, 
dated April 29, 1908, reversing those of the 
Sub-Judge of Bareilly, dated March 30, 1900. 

Mr. Cowell, for the Appellants. 

Mr. DeGruyther, K. O. and Mr. 
the Respondents. 

Judgment. 

Sir Andrew Scoble The five actions in 
ejectment, which have been consolidated for 
the purposes of these appeals, all raise the 
same question. The plaintiffs (the present 


a 


Dube, for 
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yespondents) in each case are the sons of Rani 
Mewa Kunwar, deceased ; and the defendants 
(the present appellants) severally claim as 
purchasers from one Jai Chand Rai, who, in 
his turn, claimed tohave become entitled to 
the property sold, in satisfaction of a decree 
obtained by him against the same Rani Mewa 
Kunwar, for money advanced by him to her 
mother for family purposes. The point for 
decision is whether Rani Mewa Kunwar con- 


. veyed to Jai Chand Rai an absolute, or only 


a daughter's estate in the villages in suit. 

It is unnecessary to enter into the earlier 
history of this family, as it will he found 
summarized in the judgment of this Com- 
mittee in the case of Mewa Kuwar v. 
Hulas Kuwar (l). For the purposes 
of these appeals it is sufficient to state that, 
disputes having arisen as to the succession 
to the estate of one Raja Ruttun Singh, Rani 
Mewa Kunwar’s grandfather, a compromise 
was effected between the rival claimants, the 
terms of which were embodied in an agree- 
ment, dated the 21st July, 1860. Under this 
agreement, the property being treated “ as if 
it were one rupee, ” a share of 74 annas was 
awarded to Khairati Lal, his grandson, a 
share of 4} annas to his granddaughter 
Rani Mew Kunwar, and a share of 4} 
annas to her sister, Rani Chittar Kunwar. 
vAs to the effect of this agreement their 
Lordships observe that it “ assumes that the 


parties were severally claiming by virtue, 


virtue of some right of inheritance the 
property of the Raja Ruttun Singh; that 
there were questions between them which 
“might disturb the rights which each claimed ; 
and it was better instead of a long litigation 
to settle these rights (p. 164). . . . The 
compromise is based on the assumption that 
there was an antecedent title of some kind in 
the parties, and the agreement acknowledges 
and defines what that title is” (p. 166). 
For the purposes of the present appeals, it 
is necessary to enquire what was the “antece- 
dent title `of Rani Mewa Kunwar and her 
sister to the property of their grandfather, 
which is disclosed by the agreement In it 
they are described as the daughters of Kunwar 
Danlat Singh, and their title must be taken 
to have been derived through him, notwith- 
standing the fact that he predeceased hia 
father. This was the view taken by Mewa 
Kunwar herself, when she successfully claim- 
(1) 1T. A.-157 ; 18 B. L, R. 312. 
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éd to take by survivorship the share of her 
sister, who died on the 13th April, 1866, on 
the ground that the property in suit descend- 
ed from Danlat Singh through his widow to 
his daughters, It is, at all events, clear that 
whatever may have been the original imperfec- 
tion of Daulat Singh’s title, that imperfection 
was pro tanto cured by the agreement, which 
secured to his daughters a considerable por- 
tion of the family estate. - 

Assuming, then, that the daughters took a 
share in their grandfather’s property under 
the agreement inright of their father, what 
was the nature of the estate which so devolv- 
ed upon them? Mr. Cowell, for the ap- 
pellants, argued that they took absolutely, and 
that the property, intheir hands, must be 
treated as self-acquired. Mr. De(Cruyther, 
for the respondents, contended that they took 
only a daughter’s estate, that is to say a life- 
interest. This was the view adopted by the 
learned Judges ofthe High Court at Allah. 
abad, who say in their judgment— 

“It is to us perfectly clear that the title 
which Mewa Kunwar and her sister claimed, 
and which was the title by virtue of which 
they took the 8% annas of the property under 
the agreement with Raja Khairati Lal, and 
by virtue of which Mewa Kunwar subse- 
qnently defeated her sister's husband, was that 
they, as daughters of Daulat Singh, were 
entitled to succeed to a daughter's estate in 
his property on the death of their mother 
as a single heir, with aright of survivorship 
tnter se.” 

With some hesitation, their Lordships 
have come to the conclusion that this is the 
correct view. 

Turning now to the transaction between 
Rani Mewa Kunwar and Jai Chand Rai, upon 
which the title of the appellants is based, 
it appears from the judgment of this Com- 
mittee already referred to (ubi supra p. 160), 
that after the death of Raja Ruttun Singh, 
“questions arising cut of this alleged conver- 
sion to Muhammadanism of the Rajah, and 
respecting the confiscation Lof his estate in 
Oudh by the King of Oudh] were contested 
between the widows of the deceased Ruttun 
Singh and of his son, Danlat Singh ; and 
after their deaths, the controversies were 
renewed between Khairati Lal and Mewa 
Kunwar and her sister.” 

These controversies were put an end to by 
the agreement of the 21st July, 1860 ; but as 
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Rattun Singh died on the 14th September, 
1851, the litigation lasted for nearly nine 
years, and as the estate was large, the ex- 
penses were correspondingly heavy. To meet 
these and other expenses, Sen Kunwar, 
Daulat Singh’s widow, is alleged to have 
borrowed from Jai Chand Rai, in the six 
yearsfrom September, 1851, to October, 
1857, sums amounting to Rs. 51,366 
—upon which Rs. 20,528 were due for 
interest—and to have executed in his favour 
a bond for Rs. 51,369 anda mortgage deed 
for Rs.20,525. In 1861, Jai Chand Rai 
brought a suit upon the mortgage deed in 
the District Court at Bareilly, against Sen 
Kunwar’s two daughters, Chittar Kunwar 
and Mewa Kunwar, which, on appeal to the 
Sadar Court at Agra, was decided in his 
favour, the learned Judges holding that there 
could be“ no question then as to the validity 
of the consideration for which the 
deed in suit was executed,” and that the 
loans had not been exclusively made on 
account of the litigation between Raj Kunwar 
and Sen Kunwar inthe British Courts, but 
it might “be reasonably believed that por- 
tions of it were applied to the recovery from 
attachment of Ruttun Singh’s property in 
Lucknow, and to the maintenance of the 
family in a style suited to their social position 
and antecedents.” It should be mentioned 
that, although Mewa Kunwar did not contest 
thig claim, it was hotly contested by Chittar 
Kunwar upon every possible ground, and 
that there was no appeal against this 
decision. 

In 1865, Jai Chand Rai brought a suit 
in the Court of the Civil Judge at Lucknow 
claiming Rs. 96,368 as dne upon the bond exe- 
cuted by Sen Kunwar in 1857. To this 
suit Chittar Kunwar and Mewa Kunwar 
were made defendants. Mewa4Xunwar again 
admitted the claim, but Chittar Kunwar re- 
sisted it, She died, however, while the suit 
was pending, and eventually the full claim 
was admitted by Mewa Kunwar, who had 
inherited her sister’s share, and a decree 
was passed accordingly. In satisfaction of 
this decree, Mewa Kunwar, with thesanction of 
the Court, assigned certain villages including 
those in question in this suit, to the judgment- 
creditor. In her petition to the Court, for 
permission to settle the claim in this way, 
she says that the judgment-creditor is to 

enter into possession as a proprietor like 
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the petitioner, ’ and it was suggested at the 
bar that this meant that he wasto take her 
life-estate only ; but as there is a previous 
statement in the same document that the 
villages to be transferred were “ owned and 
possessed ” by her, the more reasonable con- 
struction is that she intended to convey an 
absolute estate. 

The question remains— Was the debt which 
was due to Jai Chand Rai a debt which, 
according to Hindu law, Mewa Kunwar 
was justified in paying? Jt was a debt which 
her mother, the widow of Daulat Singh, had 
incurred for family purposes and of which 
the family had had the benefit ; for the result 
of the litigation, which could not have been 
carried on without borrowed money, was the 
compromise which securedto the family a 
large share of the estate. The preservation 
of the estate, and the costs of litigation for 
that purpose, are objects which justify a widow 
in incurring debt, and alienating a sufficient 
amount of the property to discharge it, 
[Mayne, Hindu Law (7th Ed), para. 327]. 
Moreover, the genéral principle of Hindu law 
that he who takes the estate becomes liable 
for the debts of the estate, is especially 
applicable in a case like the present where, 
but for the debt, the estate would have been 
lost to the respondents. 

For these reasons, their Lordships will 
humbly advise His Majesty that these appeals 
should be allowed, the decrees of the High 
Court discharged with costs, and the decrees 
of the Subordinate Judge in the five original 
suits restored. 

The respondents must pay the costs of the 
appeals. 


Appeals allowed. 
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PRIYY COUNCIL. 
APPEAL FRON THE OHIE Court or LOWER 
Burma. 
July 9, 1909. 

Present :—Lord Macnaghten, Lord Dunedin, 
Lord Collins, Sir Andrew Scoble and 
fir Arthur Wilson. 

MA YWET—Ounsecron—AppeLLaNt 
ClTsus 
MA ME AND ANOTHER—PETITIONERS— 


RESPONDENTS. 
Buynese Lawe-—Adoption—Ceremony—Proof-—Pub- 
Licitye-Inference, 
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According to the law of Burma, no formal cere- 
mony is necessary to constitute adoption. 

Though adoption isa fact, that fact can either 
be proved as having taken place ona distinct and 
specified occasion, or may be inferred from a course 
of conduct which is Inconsistent with any other 
supposition, But in either case publicity must be 
given tothe rolationship, and the amount of proof 
of publicity required will bo greater in cases of the 
latter category, when no distinct occasion can be 
appealed to. : 

In many cases the inferenco of the relationship 
existing, and the publicity of the relationship itself, 
may naturally betaken from the fact of the lifo of 
the parties apart from the verbal statements of those 


concerned. Thus when a child who has natural 


rents leaves those parents and its own home, and 
is brought up inthe house of another who treats 
it as aiather would a child, the inference is not 
difficult to draw, and the facts from which that in- 
ference is drawn are public facts necessarily known 
to all the person’s friends and acquaintances. In 
the caso of an adult, however, when the inferences ‘to 
be drawn from “bringing up” are necessarily absent, 
and wherethe consequence of adoption is disinhenson 
of those entitled to succeed by law, it is especially 
neccssary that adequate proof of publicity or notoriety 
of the relationship should be insisted on. 

Appeal from the decree of the Chief Court 
of Lower Burma, dated March 12, 1907, re- 
versing that of the same Court in its Ori- 
ginal Jurisdiction, dated May 1, 1906. : 

Mr. DeGruyther, K. O., and Mr. E. UV. 
Eddis, for the Appellant. ~ 

Judgment. . 

Lord Dunedin.—The only question in 
this appeal is whether Ma Ywet, the appel- 
lant, has proved that she was the adopted 
daughter .of the late U Mya, who died 
in 1905. If she was, then she inherits U 
Mya’s estate. If not, that estate is inherit. 
ed by the respondents, Ma Mo and Ma 
Mi, the sisters of the deceased. 

aia Ywet is the daughter of Ma Ka, who 
was another sister of U Mya. 

Ma Ka died in 1900, and up to that 
time there was no question of adop- 
tion, as Ma Ywet took out letters of ad. 
ministration to her mother as her child, 

The story of the appellant is that, on 
the death-bed of her mother, her uncle U 
Mya promised -her mother to adopt her, and 
that after her death he did so. Admittedly 


there was no specific occasion on which thia , 


was done by any quasi-ceremony or in pres 


-gence of any witnesses or other persons. -~ 


It is said, however, that he acknowledged 
to other persons the fact that he had adopt 
ed her, and that his life, and conduct in 
relation to her were consistent with the fact, 
This is denied by the respondents. 


‘eatisfactory. s 
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The learned Judge on the Original Side, 
before whom the snit depended, found that 
the appellant had sufficiently proved the fact 


. of adoption; bat this judgment was revers- 


ed on appeal, the learned Judges of the 
appellate Court holding that the appellant had 
failed to make out her case. 

It has already been laid down by this 
Board that, according to the law of Burma, 
no formal ceremony is necessary to con- 
stitute adoption. One may go further and 
say that, though adoption is a fact, that 
fact can either be proved as having taken 
place on a distinct and specified occasion, 
or may be inferred from a course of con- 
duct which is inconsistent with any’ other 
supposition. But in either case publicity 
must be given to the relationship, and it 
is evident that the amount of proof of pub- 
licity required will be greater in cases of 
the'latter category, when no distinct occasion 
can be appealed to. 

The present case is one of these, and it 
is on the question of the want of publi- 
city that the léarned Judges of the Court 
of appeal have differed from the Judge of 
original jurisdiction. i 

In many cases the inference of the reə 
lationship existing, and the publicity of the 
relationship itself, may naturally be taken 
from the facts of the life of the parties 
apart from the verbal statements of those 
concerned. Thus when a child who has na- 
tural parents leaves those parents and its own 
home, and is brought up in the house of 
another who treats it as a father woulda 
child, the inference is not difficult to draw, 
and the facts from which that inference 
is drawn are public facts necessarily known 
to all the person’s friends. and acquain- 
ances. Some of the decided cases are instances 
of this sort. Inthe present case such con- 
siderations are unavailable, because before 
adoption is alleged to have taken place, Ma 
Ywet was 30 years old, was an orphan, 
and, as the niece of a childless unele, was 
a, natural person to live with him 

Accordingly the evidence of the publi- 
city of the relationship alleged really comes 
to depend upon the testimony of Ma Ywet 
herself and the statements of the deceased 


‘U Mya spoken to by some of the witnesses. 


The learned Judges of the appellate Court have 
held that the testimony falls short of being 
Their Lordships are unable 


“terest on his purchasc-money: 
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to say that, -in their opinion, the learnéd 
Judges are wrong in this opinion. In the 
case of an adult, when the inferences to 
be drawn from “bringing up” are neces- 
sarily absont, and where the consequence 
of adoption is disinherison of those entitled 
to succeed by law, it is. in their Lordships’ 
view, especially necessary to insist on ade- 
quate proof. It would hare been easy for 
the parties, by means of an actual, though 
not ceremonial, adoption in presence of wit» 
nesses, to have precluded the raising of 
subsequent questions. Where that has not 
been done, and where the fact of adoption 
is left to be inferred from past statements 
and conduct, it is, in their Tordships’ opinion 
a salutary rule that adequate proof of pub- 
licity or notoriety of the relationship should 
be insisted on. : 

Their Lordships will, therefore, humbly 
advise His Majesty thet the appeal should 
be dismissed. 3 

As the respondents have not appeared 
in the appeal, there will be no order as to 
costs. f 

Appeal dismissed. 





(s. c. 100 L. J. 257.) 
PRIVY COUNCIL, 
APPEAL FROM THE JUDICIAL CJMMISSIONLR 
oF Ovpa. 
July 20, 1909. 
Present :—Lord Macnaghten, Lord Dunedin, 
Lord Collins, Sir Andrew Scoble and 


Sir Arthur Wilson, 
Munshi PRAG NARAIN —DEGREE-HOLDER =- 
ÅPPELLANT 
versus 


THAKUR KAMAKHI1, SINGH anp 


OTHERS—JUDGMENT-DUBTORS— RESPONDENTS. 

Ciril Procedura Code (Act XIV of 1882), ex, 244, 
5883—Pwchate by  derree-holder—Sale set avide— 
Claim for meone profits by judyment.debtor— Separate 
suit not necesary—Interest, claim of, by decree-holiler, 
not maintainable, 

A’ decree-holder purchased in exccution a certain 
property of the judgment-debtor, and the purchase- 
moncy was sot off against the decretal amount. The 
decree-holder obtained possession of the property. 
The sale was subsequently set asido and the decretal 
amount was paid by. the judgment-debtor whom 
possession of the property was restored. Then the 
judgment-debtorapplied in execution proceedings for 
mesne profits and interest. The decree-holder areued 
that a separate suit was necossary and he claimed in 
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Held,.that the claim of the- judgment-debtor to 
have the questions in dispute determined in, the 
execution procecdimgs was justified by sections 683 
and 244 of the Civil Procedure Codo, 1882, and thut, 
the claim of the deeree-holder to be allowed interest 
was absurd, 


Appeal from the decree of the Judicial 
Commissiouer of Oudh, dated May 22, 1906, 
affirming that of the Sub-Judge of Bara 
Banki, dated February 12, 1906. 

Mr. DeGruyther, K. C. and Mr. Dube, for 
the Appellant. 

Mr. G. E. A. Ross, for the Respondents. 

Judgment. 

Lord Macnaghten.—T his is a very idle appeal. 

In November, 1897, the appellant obtained 
a decree against the predecessor in title of 
the respondents declaring that on the Ist of 
May, 1598, R». 85,866-15-6 wouid be due 
to him on the footing of a certain mortgage 
bond, and ordering a sale in default of 
payment. 

In February, 1901, the property was put 
up to sale by auction in execution of the 
decree. It was knocked down for Rs. 82,000 
to the appellant, the decree-holder, who had 
leave to bid. . 

On the 15th of December, 1901, the appel- 
lant as purchaser, obtained possession of the 
property. In September, 1903, the sale was 
set aside for irregularity. In March 1904, 
the respondents paid to the appellant the 
sum fonnd due to him by the decree and 
possession of the property was restored to 
them, ` 

Then the respondents applied in the exe- 
cution proceedings for mesne profits and in- 
terest. The application was dismissed on 
the ground thatit ought to have been mado 
by separate suit. The Court of the Judicial 
Commissioner on appeal reversed that order. 
Thereupon the lower Court mado an order 
allowing mesi% profits with interest and 
dismissing u claim on the part of the appellant 
to interest in respect of his purchase-money 
for the period during which he was held 
accountable for profits received. On appeal 
the Court affirmed this order. 

The present appeal has been brought from 
the last mentioned order. In effect it 
involves both orders of the Court of the 
Judicial Commissioner. 

It is not disputed that the respondents are 
entitled to recover mesne profits with interest. 
But it was argued that, having regard to 
certain provisions in the Code of Civil Pro- 
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cedure, taken in connection with the definition 
of a “` Decree ”' in section 2 of the Code, a 
separate suit was required, although it wan 
admitted that precisely the same relief would 
be obtained whether the application wero 
made in separate suitor in the execution 
proceedings. It was also argued that the 
appellant was entitled to interest in respect 
of his purchase-money. 

In their Lordships’ opinion there is ny 
substance in either of these contentions. 
The claim of the respondents to have the 
questions in dispute determined in the exe- 
cution proceedings 1s justified by sections 
583 and 244 of the Code of Civil Procedure. 
Even if the point were donbtful, their 
Lordships would not be disposed, at this 
stage of the proceedings, to permit the ex- 
pense and delay of a separate suit. 

The claim ofthe appellant to be allowed 
interest isabsurd. The purchase-money was 
not actually paid. It was set off against the 
amount due under the decree. The miscarriage 
at thesale in February, 1901, was the 
fault of the appellant. Jt is out of the ques- 
tion that he should be allowed to make r 
profit at the expense of the respondents ont 
of hig own error, and so in effect recover 
interest not allowed to him by the decree, 

Their Lordships will, ilierefore, humbly 
advise His Majesty that the appeal should be 
dismissed, . 

The appellant will pay the costs of the 
appeal. 

Appeul dismissed, 


ee 


(sc. 10C L J. 276.) 
PRIVY COUNCIL, 
APPEAL FROM THE Mapras Hien Couri. 
July 20, 1909. 

Present :—liovd Macnaghten, Lord Atkinson, 
Lord Collins and Sir Andrew Scoble. 
SHUNMUGAROYA MUDALIAR— 

OnsucToR—APPELLANT 
TETEUE 
MANIKA MUDALIAR—PETITIONE:— 
RESPONDENT. 
Will— Frobate—Onus—Sound disposing 
Jud qee—Wrineses——Fuct, conclusions of. 
The oxus of proving that the testator was of 
sound disposing mind when ho executed the Will, is 
on the petitioner for probate. 
It is always difficult for the Judges, who havo not 
seon and heard tho witnesses, to refuse to adopt the 
conclusions of fact of those who hare, but thet dit 


mind— 


f 
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culty is greatly aggravated where the Judge who 
heard them has formed the opinion, not only that 
their inferences are unsound on the balance of pro- 
bability against their story, but that they are not 
witnesses of truth. 

Coghlan v. Cumberland, (1898) 1 Ch. 704; 67 L. 
J. Ch 402; 78 L. T.-40, referred to. 

Appeal from the appellate decree of the 
High Court at Madras, dated January 17, 
1906, reversing the decree of Boddam, J., sit- 
ting on the Original Side, dated February 8, 
1905. 

Sir Robert Finlay, K. O., and Mr. DeGruy- 
ther, K. O., for the Appellant. 

Mr. Arthur Oohen, K. C., and Mr. K. 
Brown, for the Respondent. 

Judgment. 

Lord Collins.— This is an appeal from 
an appellate decree of the High Court of 
Madras reversing a decree of Boddam, J., 
sitting on the Original Side of the High 
Court, who dismissed an application by the 
plaintiff (the present respondent) for probate 
of a will purporting to have been executed 
by one Thirnvengada Mudaliar on the lith 
October, 1903, and a codicil thereto of the 
18th October, 1903. 

The only issues were :— 

1. Wasthe testator, when he executed 


. the will of the llth October, 1903, of sound 


disposing mind ? 

2. Was the testator, when he executed 
the codicil of the 18th October, 1903, of 
sound disposing: mind ? 

The onus was admittedly on the plaintiff, 
who propounded the will and codicil, to make 
good tho affirmative in each case. 

The learned Judge, who heard and saw 
the witnesses, held that he had entirely 
failed to do 80. 

The Court of appeal, who suffered under 
the disadvantage of neither seeing nor hearing 
the witnesses, nevertheless held that the onns 
onthe plaintiff had been discharged, and 
admitted the will and codicil to probate. 

Ibis not disputed that the learned Judge 
correctly laid down for his own guidance the 
essentials of “a sound and disposing mind”, 
For reasons which he gives, he was unable 
to place any reliance on the persons called 
who were present on the llth October at 
the signing of the will, except the native 
doctor, who was one of the attesting witnesses. 
This gentleman’s evidence, a great part of 
which is set outin the judgment, entirely 
justifies, in their Lordships’ opinion, the 
view taken by the learned Judge, that it left 


the onus on the plaintiff quite undischarged, 
with the necessary consequence that, in the 
absence of other reliable evidence, the learned 
Judge had no alternative but to dismiss the 
application. Certainly no other medical 
evidence was forthcoming sufficient to turn 
the scale. Dr. Browning, the only other 
medical witness, had declined to see the 
testator with a view to witnessing his will, 
and says in evidence:— 

If what they say is true, that he had an 
attack of apoplexy on the 3rd, 1 should think 
it doubtful if he could have dictated a Will 


‘like that [7.e., of the llth October]. I am 


not prepared io say he could.” 

As to the attack of apoplexy, there can be 
n> possible doubt, for it was not disputed 
at the trial. As the result, therefore, of 
the medical evidence the onus is very far 
from shifted. The chief point made by the 
Court of appeal against the decision of the 
Trial Judge is that he confounded physical 
with mental incapacity. But, in their Lord- 
ships’ opinion, there is no sufficient foundation 
for this imputation. Tt really arises from the 
fact that the learned Judge dwelt upon the 
proved physical infirmities of the testator in 
limb and speech as entirely discrediting the 
account given by the plaintiff and the witness 
Strinivasa Chariar of what took place on the 
lith and 18th October, a conclusion which, 
in their Lordships’ opinion, was entirely just. 
No doubt it is always difficult for Judges who 
have mot seen and heard the witnesses to 
refuse to adopt the conclusions of fact of those 
who have (see the observation of Lindley, 
M. R., in Ooghlan v. Oumberland (1), but that 
difficulty is greatly aggravated where the 
Judge who heard them has formed the 
opinion, uot only that their inferences are 
unsound on the balance of propability against 
their story, but that they are not witnesses 
of truth, and that was the inference which 
Boddam, J., drew with regard to some of 
the material witnesses for the plaintiff in 
this case. 

The Court of appeal seem to have attached 
some weight to a suggestion that the testator 
was on bad terms with his brother, his 
nearest male relative and heir. But this 
suggestion is displaced by the letters which 
were produced, showing the affectionate terms 
on which they corresponded. 

The Court of appeal also seem to attach 

(1) (1808) 1 Ch. 704; 67 L J. Ch, 402,78 D. T. 540, 
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%too much weight to the fact that the defen- 
dant’sVakil advised that formal notice should 
be sent to the testator shortly before his 
death, demanding a disclaimer of interest in 
certain arrears of rent in respect of property 
which had fallen to the defendant’s share on 
a family division. Even if the defendant 
appreciated its significance, if was .no more 
than anattempt under the advice of his 
lawyer to cure a technical blot as a measure 
of precaution in a legal process. 

Their Lordships are of opinion that 
Boddam, J., was right in holding that the 
plaintiff had failed to discharge the burden 
of proof. 

They will, therefore, humbly advise His 
Majesty that the appeal should be allowed, 
the appellate decree of the High Court set 
aside with costs; and the decree of Boddam, 
J., restored. 

The respondent’ will pay the costs of the 
appeal. 

i Appeal allowed. 





{s.c 11 Bom. L R, 779.) 
BOMBAY HIGH COURT. 
ORIGINAL Ciye Scit Arrear No. 55 or 1908. 
i July 17, 1909. 
Present: —Mr. Justice Chandavarkar 
and Mr. Justice Heaton. 
N. JOACHIMSON AND Co.—PLAINTIFF» 
—APPELLANTS 
rersus 


MEGHJI VALJI—Derenpant— 


RESPONDENT, 

Principal and Agent—Agent dealing on lus oun 
account—Prine:pal’s rights and liabilitice—Contiact 
Act (LX of 1872), ov. 215, 216, 236. 

Whore an agent appointed to soll hig principal's 
goods for a fixedyprico buys thom on his own ac- 
count without the previous consent of the latter, it 
is competent for the principal cither to repudmte 
tho transaction under the circumstances mentioned 
in section 215 of the Contract Act or to afirm it. If 
he elects to affirm, he will be liable to pay 
to the agent such charges only ns are incidents 
of the transaction of purchaso; but tho charges 
annexed by the terms of the contract to the agency, 
the agent is not ontitled to recover. Salomans 
v. Pender, (1885) 3H and C. 489 and Andrews v. 
Ramsey and Co., (1903) 2K. B. 685 at p. 687; 72 L. J. 
K. B 866; 80 L. T. 460 ; 19 T. L. B. 620; 62 W. R. 126, 
relied upon. 

Section 216 of the Contract Act is merely enabling, 
and confers upon a principal the right to claim from 
his agent the benefit of the transaction to which the 
agency businoss related, where tho agent without tho 
knowledge of the principal, has dealt with the busi- 
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ness on hig own account, instead of on account of tho 
former. Tho principal is free to exercise that right 
or not 

Section 236 of tho same Act contemplates a dispute 
between two persons one of whom falsely professed 
as agent of a third party to deal with the other, It 
has no relevancy to a case where tho dispute 2 
between a principal and his agent. 


Appeal from the judgment of Macleod, J. 

The Hon. Mr. otrungman, Advocate-General 
and Mr. Lang, for the Appellants. 

Messrs. Roberston and Jardine, for the Ros- 
pondents. 

Judgment. 

Chandavarkar, J —The first question argued 
on this appeal is whether the relationship 
constituted between the appellants (plaintiffs) 
and the respondent (defendant) by the two 
contracts on which the suit was brought 
was one of agent and principle or 
of purchaser and vendor. Both the contracts 
are in writing and judging from their terms 
alone the conleusion is, 1 think, inevitable 
that the appellants accepted under them 
the business of agency to sell the goods 
for and on behalf of the respondent. 

Each contract begins whith these words :— 
“We,” (Ge, respondents), “herewith confirm 
the sale through you” (i.e. appellants), words 
which are apt to convey the meaning that 
the latter were appointed to sell for the 
former. There is an admission, however, by 
the respondent in his deposition that 
“sale through you” and “sale te 
yon” mean the same thing; and in his 
solicitors’ letter to the appellants, Exh, A 14, 
the goods forming the subject-matter of an- 
other contract ave referred to as having 
been sold to the appellants. We must, there- 
fore, look at the other terms and langunge 
of the contract to find the clear intention 
of the parties. Each of the contracts was 
on c.i f. terms, that is, the respondent as 
yendor agreed to be liable for costs, insurance 
and freight. The rate of exchange was fixed 
in each by the agreementof the parties. 
Each of these conditions may be as consistent 
with the re‘ation of principal and agent 
as with that of vendor and purchaser. There 
is, however, extraneous evidence in the case, 
adduced for the respondent to show that 
these two terms are incompatible according 
to the usage of- trade with the latter re- 
lation and mark an agency business. That 
evidence has carried weight with the learned 
Judge in theCourt below. „Sach of the two 
contracts in dispute shows that there was 


` 


INDIAN 


JOACHIMSON AND CO. V. MEGHJI VALJI. 


802 


a deduction of 2 per cent. in favour of the ap- 


‘pellants from the purchase-money advanced 


by them to the respondent and the latter 
has led evidence to prove that this 2 per cent. 
according to commercial usage, is treated as 
commission, though it is sometimes spoken 
of or described ina written contract as dis- 
count. This evidence also has been believed 
by the learned Judge. To all this evidence 
of usage the objection -urged before us on 
appeal is that no questions as to usage of 
trade were put to Mr. Schumacher, the ap- 
pellants’ constituted attorney in Bombay, during 
his cross-examination. Butthe circumstances 
under which that cross-examination had to 
be made are sufficient justification for the 
omission complained of. Myr. Schumacher 
had to be examined de bene esse before the 
trial commenced and issues were raised, 
because he was leaving for Europe. At 
that time the respondent had no distinct 
intimation that the appellants were going 
to set up a case of purchase, under the 
contracts on their own account, In the course 
of his crogs-examination, Mr. Schumacher 
set up that case for the first time; and the 
respondent has sworn that at that time he 
was at Calentta and could not, therefore, 
give instructions to his counsel as to the 
new case unexpectedly set up. Under these 
circumstances we cannot eliminate from the 
case the evidence as to usage. It was open 
to the appellants to ask the learned Judge 
to postpone the hearing for the purpose 


‘of examining Mr. Schumacher by commission 


on the points as to trade usage. 

But even if we exclude all this evidence 
from our consideration, and confine ourselves 
to the language of the written contracts, what 
is the result ? The facts that the contracts 
were on œ. i. f. terms, that a rate of 
exchange was fixed by the agreement of 
the parties and that two per cent. was 
deducted from the price paid for the goods 
may be, as I have already observed, as 
consistent with the case of the appellants 
as with that of the respondent. And if 
that had been all the language of the 
contracts, we might have construed: them 


in favour of the appellants. But it is, 
in my opinion. difficult to do that in 
face of the language of the paragraph 
in each of the contracts, which begins 


with the respondents granting “to the 
buyers the weights dc.” and endi with the 
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respondent agreeing to accept the appellants’ ¢ 
or their agents’ reports, decisions &c., as 
“ correct and conclusive and binding upon” 
him. There is (in my opinion) here a 
studious distinction made between the ap- 
pellarts as parties to the contract and “the 
bayas.” Had both the parties intend- 
ed “the buyers” to be the same as the! ap- 
pellants, there was no need of distinguishing 
between the two. And this distinction becomes 

still more marked when we have the fact that 

one term of the contract imported into it 

by the incorporation of the contract form 

of the Oil Seeds Association (Ex. C) was 

that it should be deemed to have been 

made in England or to be performed there, 

implying that the buyers were not here 

but were foreigners living abroad. It could 
not be said that the appellants were not here. 

They formed a trading firm carrying on 

business in- Bombay by their constituted 

attorney, Mr. Schumacher. This conclusion 

is further strengthened by another fact. 

After the goods shipped by the respondents 

had arrived at their destination. the appel- 

lants wrote to the respondent that “buyers” 

complained bitterly of the quality of the ship- 

ments (Ex. T), implying that the buyers were 

people distinct from them (appellants). I 

agree, therefore, with Macleod, J. in the con- 

clusion of fact at which he arrived in the case, 

holding that under the contracts in dispute, 

the appellants became the agents of the 
respondent to sell his goods. - 

It is, however, urged before us that, 
assuming that an agency is established, 
the evidence on record proves beyond doubt 
that it was not, according to usage, an 
agency to sell and to account. No doubt 
there is evidence to show that in the 
case of such contracts no accounts have 
been called for. Therespdéident had three 
previous dealings with appellants in each of 
which the contract was of the same nature 
as the present. The first was settled by 
payment of differences; in the other two there 
was no accounting by the appellants and no 
inquiry by the respondent whether the 
goods had been sold by the former at the 
contract rate ov for a lower or higher price 
than that. Similar dealings of the respond- 
ent with E. D. Sassoon & Co. and David 
Sassoon & Co. have hitherto ended without any 
account having been demanded or rendered. 

But the respondent and bis witnesses 
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glare given an explanation which, to my 
mind, is satisfactory, besides that it is not 
met by any evidence to contradict it. The 
explanation is that the contract in such 
cases is invariably made “ against price 
offers; the sale being in all cases at the 
vate fixed, there is no necessity for an 
account ; but tliat there may be a case 
for accounts is contemplated by the terms of 
the contract itself. In each of the contracts in 
dispute the respondent agrees to accept as 
conclusiveand binding upon him the appel- 
lants’ or their agents’ accounts. 

The agency set up by the respondent 
being established, the next question is one 
of law. It is admitted that the goods 
shipped from here under the contracts 
were bought by the appellants themselves, 
and not sold to others for and on behalf 
ofthe respondent. Upon these facts Macleod, 
J., held that the appellants. having acted 
in breach of their agency, were not entitled 
to the charges to recover which the 
appellants had brought the suit. It is 
argued that upon the facts found the 
respondent can claim according to section 
216 of the Indian Contract Act no more 
than that the appellants should, as agents, 
account for the profits they may have made 
from the transactions but that the respondent 
cannot deprive them of the right to the 
charges incurred by them under the written 
contracts. Section 216 is merely enabling and 
confers upon a principal the right to claim 
from his agent the benefit of the transaction 
to which the agency business related, 
where the agent, without the knowledge 
of the principal, has dealt with the busi- 
ness on his own account, instead of on 
account of the former. ‘The principal is 
free to exercise that right or not. Mr. 
Jardine for ti respoudent relied, in sup- 
port of Macleod, J.’s decree dismissing the 
appellants’ suit, on section 236 of the In- 
dian , Contract Act; but the learned Ad- 
vocate-General urged that that section ap- 
plicd only to executory, not to executed, 
contracts. Section 236 can have no relevancy 
here, on either construction of it. We 
have in the present case a dispute between a 
principal and his agent; section 286 contem- 
“plates a dispute between two persons, one of 
whom falsely professed as agent of a third 
party to deal with the other. Itis section 215 
of the Act avhich has a bearing on the 
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“and which the 


case. Ti provides that— 

“Tf an agent deals on his own account 
in the business of the agency without first 
obiaining the consent of his principal and 
acquainting him with all material circum- 
stances, which have cometo his knowledge 
on the subject, the principal may repudiate 
the transaction, if the case show rather 
that any material fact has been dishonesty 
concealed from him by the agent or that the 
dealings of che agent have been disadvant- 
ageous to him.” 

The learned Avocate-General argues that 
where there has been no repudiation, that 
is, where the principal has as in the present 
case, elected to affirm the purchase by tho 
agent to himself, it is not open to the 
principal to retain the benefit of the 
purchase by pocketing the price he has 
already received and declining at the same 
time to bear the burden of the transaction 
that is, to pay to the agent the sums 
which he has expended for the transaction 
principal has under the 
contract rendered himself liable to pay. 

Now, the law, no doubt, is that where 
a party elects to adopt a - transaction, 
he must take its benefit with its burden. 
He cannot, as is said, “both approbate and 
reprobate.” But both the benefit and the 
burden must, for that purpose, be attached 
to and incidents of the transaction which 
the principal has affirmed by election. e 

In the present case what is affirmed is the 
transaction of purchase by the agent on his 
own account. Whether the arbitration charges 
and allowances, which the appellants seek 
to recover from the respondent under the 
two contracts in suit, are incidents of und 
ancillary to that transaction orto the contract 
of agency is a question which must depend 
upon the construction of those contracts. To 
my mind it is clear that those charges and 
allowances are annexed by the special agree- 
ment of the party to the contract of agency 
as distinguished, in the written contracts, 
from the transaction of purchase. One 
part of the written contract is that the re- 
spondent as vendor accepts through the appel- 
lants (as his agents) the purchasers offer to 
buy for the price specified in the contract. 
The other part is the term by which the 
respondent binds himself to his agents 
(the appellants) to pay to them the arbitrution 
charges and allowances including short 
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weight. The two parts are severable and 
contemplate two distinct liabilities. The 
fair inference derivable from the words 
of the condition as to the charges and 
allowances in dispute and from the context 
in which it is introduced into each of the 
two written contracts in suit is that it 
attaches to the agency, not to the purchase. 
The words are“ with reference to this `con- 
tract it is mutually arranged that no weigh- 
ing or »uperintending charges should be 
charged but only arbitration charges and 
allowances (if any) and short weight(if any).” 
This mutual arrangement is between the 
respondent as principal and the appellants 
as his agents. This term has nothing to do 
with, and is independent of, the purchaser 
contemplated by the contract. If the agents 
substituted the character of purchaser for 
that of agent with reference to the goods, the 
condition disappeared with the latter, and no 
burden was left for the defendantto bear. 


It cannot be fairly contended with re- 
ference to the two contracts in suit -that 
the arbitration charges and allowances are 
not in the nature of remuneration for the 
agents’ services but that they are expenses 
properly incurred for completing the sale 
and form part of the transaction of purchase 
afirmed by the principal. They might 


“have been so if the written contracts had 


been silent; but here the parties have 
provided for the matter in express terms 
and imposed the burden as a condition of 
the principal’s liability to his agents. 

The reasons for that express agreement are 
not pure speculation. The arbitration had to be 
in a foreign country where the respondent could 
not personally be present to look after hisown 
interests in the matter. Had he dealt with 
the buyers direct he would have said: 

You are at the place of arbitration and 
can look after your own interests. I cannot. 


.You must, therefore, agree to bear the 


burden of the charges and allowances.” And 
probably the purchaser would have agreed. 
But rather than bargain in that way with the 
purchaser, the respondent let him off and 
bargained with the appellants ashis agents and 
chose to bear the burden, because they were 
appointed and trusted to protect his interests 
at the place of arbitration. Ifthe agents, 
notwithstanding that condition, of their own 
wrong converted themselves into principals 
and bought the goods on their own acconnt, 
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the transaction when affirmed must bd 
constrned as one in which, as between the 
vendors and the buyers, the latter had 
agreed to ‘baar the- burden of the charges 
and allowances. That is the legal aspect 
of the case presented by the proved facts 
circumstances of the 
transaction. 

This view of the, law is supported by 
the authority of two decided cases, which 
T was able io find after we had heard 
arguments on appeal. In Salomans v. Pender 
(1), followed in Andrews v. Ramsay 8: Oo. 
(2), the question for decision was the 
right to commission of an agent, who, 
without his principal’s consent and knowledge, 
had dealt with the buriness of the agency 
on his own account. But the principle, 
on which the decision in either case turned 
and the right in question was negatived, 
is broad enough to cover the present case. 
In Salomane v. Pender (1), Pollock, C. B., 
said— - 

“No authority has been adduced for a de- 
parture from the general principles governing 
such a case and the argument has failed to 
convince me thata personcan in the same 
transaction buy in the character of principal 
and at the same time charge his seller as his 
agent. I cannot agree that because the 
seller has chosen to abide by the sale he is, 
therefore, to be held to have acknowledged 
the claims of the plaintiff both as agent and 
purchaser.” 
` Bramwell B. said :— 

“Tt is true that the plaintiff may have 
derived no material advantage from the 
interest which he has acquired in the pre- 
mises; and that the defendant has had the 
benefit (if it be one) of the plaintiff's services. 


“But the defendant is in a posjion to say what 


you have done has been done as a volunteer 
and does not come within the line of your 
duties as agent.” 

So also, Martin B.— 

“Mr. Bovile has contended that as the 
sale was not rescinded there is a subsisting 
contract to pay the commission. But that 
seems to me to be a fallacy. The engage- 
ment to pay a commission to the plaintiff is 
quite distinct from the acceptance of an offer 
to buy land.” 


(1) (1885) 8 H. and O. 639, 
(2) (1903) 2 K. B. 635 at p. 687 ; 72 L, J. K, B. 868; 
89 L. T. 450; 19 T. L. B. 620 ; 62 W. R. 126, 
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And then he cited Story on Agency: “In 
tmatters touching the agency, agents cannot 
act so as to bind their principals where they 
have an adverse interest in themselves’—a 
principle which is fully recognized in the 
Indian Contract Act. 

The rule of law, then, is this. Where 
an agent appointed to sell his principal’s 
goods for a fixed price buys them ou his own 
account without the previous consent of the 
latter, it is competent for the principal either 
to repudiate the transaction under the 
circumstances mentioned in section 215 of the 

- Contract Act or to affirm it. Ifhe elects to 
affirm, the principal will be liable to pay to 
the agent such charges, only as are incidents 
of the transaction of purchase, that is, such 
as the vendor under the contract would have 
been liable to pay to the purchaser, becanse 
what is affirmed is the relation of vendor and 
purchaser. But if those charges are annexed 
by the terms of the contract to the agency so 
as to ragalate the relation of principal and 
agent as distinguished from the relation of 
vendor and purchaser, the agent is not entitl: 
ed to recover them. That is the principld, 
as I understand it, of the decisions in Salomans 
v. Pender (1) and Andrews v. Ramsay and Co. 
(2). As that principle, in my opinion, 
governs the present case, the decree appealed 
from must be affirmed with costs. 

Heaton, J—The defendant in this snit 
sold 300 tons of cotton seed which were shipp- 
ed by him on the S.S. Knight of the Thistle 
and sent to Hull. 

The intermediary in the sale was Mr. 
Schumacher of the plaintiffs’ firm Worman 
and Co. He settled the price with defendant, 
obtained the bills of lading, paid the agreed 
price to the defendant, and caused the cotton 
seed to be delivered in Hull to buyers known 
to him but not to the defendant. The ship- 
ment of the ‘three hundred tons though by 
one steamer, was in two lots, of two hundred 
tons (3200 bags) and hundred tons (1500 
bags) and the two lots were delivered to two 
different buyers. The arrangement between 
defendant and plaintiffs was embodied in two 
written agreements, signed by defendant, 
which are set ont at pp. 40 and 48 of the 
paper book with counterparts signed by 
Worman and Oo., which appear at pp. 
128-129. One of the terms of the agreements 
was this: 

“I/we guarantee to the buyers the weights, 
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quality and sound condition at the port of 
delivery and I/we bind myself/ourselves to pay 
any claims for short weight or difference in 
‘quality or any other cleim for any cause 
whatsoever, which the agents or buyers in 
Europe may bring against or on account of 
the goods or shipment immediately on demand, 
and I/we agree to accept your or your agents’ 
reports, decisions, accounts, final invoices, 
and/or other vouchers as correct und conclusive 
and binding upon me/us.” 

It happened that by the same steamer the 
defendants shipped abont 6000 more bags of 
cotton-seed (he says of the same quality as 
the 300 tons) to other unknown buyers in 
England through other firms in Bombay 
under agreements on the same general lines 
as those with Worman and Co. 


The utmost deduction he was called on to 
pay for short weight and inferior quality in 
respect of these other bags of cotton-seed was 
2s 6d. aton. But Worman and Co. informed 
him that in respect of the two shipments of 
200 and 100 tons he hadto pay at the rate 
83. 9d. and 6s. 9d. a ton respectively. These 
deductions were made under the rules of the 
London Incorporated Oil Seeds Association 
after weighment and sampling at Hall, the 
port of discharge, as provided in the contract. 
The extraordinary difference in the amount 
of the deductions payable, excited the attention 
of the defendant. He desired re-sampling 
in the case of the shipment of 300 tons. 
This was impossible. He appealed through 
Worman and Co, against the deductions. The 
appeal was fruitless. Then he declined to 
pay the charges claimed and in November 
1907 Worman and Co. brought this snit to 
recover those charges from the defendant. 


He resisted the claim at first on the ground 
that Worman and Co. as his agents had 
failed to carry out his instructions as to re- 
sampling and appealing. That gronnd, it 
should be mentioned, failed in the suit and 
was not sought to be made good in appeal. 


In Febrnary 1908, Mr. Schumacher found 
that he had to go to Europe shortly and dosir- 
ed to expedite the suit. This the defendant 
was not prepared for but agreed that Mr. 
Schumacher should be examined de bene esse. 
This was done in February. 

The suit was heard in September. Mr. 
Schumacher had stated in his examination 
that the sale to him by defendant was an out 
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and ont sale and that he was not defendant’s 
agent through whom the cotton-seed was sold 
to unknown-buyers. After this the defendant 
put in a supplemental written statement 
alleging in brief that Worman and 
Co. were his agents to sell; that the 
sampling at Hull was made not under his 
contract with Worman and Co., but under 
other contracts between Worman and Co. 
and buyers in England, with which contracts 
defendant had no concern and under which he 
incurred no liability; and that Worman and 
Co. were bound to account for all their 
denlings with the goods. 

In the suit the controversy turned on 
two main points which, briefly put amount 
to this— 

(1) Were the sampling and the appeal 
binding on the defendant? 

(2) Were Worman and Co. agents to sell 
or buyers out and ont? 

The first controversial point was decided 
against defendant; the second in his 
favour. 

Thereupon, this was the position Under 
the contract between the plaintiffs and 
defendant the latter was bound to pay the de- 
ductions claimed. But the plaintiff had not 
acted under the contract, he had set it aside 
for he had brought for himself, not acted as a 
commission agent, and consequently could not 
claim under_it. Inthe result, Macleod, J. 
ajlowed the defendant to elect whether he 
would take a decree on the footing that 
defendant and plaintiffs were principal and 
agents or on the footing that plaintiffs 
were buyers out and out, had set aside the 
contract and could not claim under it. Defen- 
dant elected to take the latter course and the 
suit was dismissed. i 

The plaintiffs have appealed and the Hon. 
the Advocate-General who represented them 
stated fully, clearly and forcibly the argu- 
ment for his clients and maintained that all 
the merits were on their side. He put it 
this way ; these deductions for short weight 
and inferior quality have to be paid by some 
one. All Worman and Co. can get is the 
price payable by the English buyers less the 
deductions. All defendant is entitled to, is 
the price agreed on less the deductions. But 
Worman and Co. have actually paid to the 
defendant the full price agreed on. How 
then in justice can defendant avoid paying 
the deductions? How can he just retain 
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the full price when tho allowances which he 
agreed to pay have actunlly been paid by ` the 
plaintiff? So stated the case does appear to 
be very strong for the plaintif. But as 
usual there is another side to it. Defendant 
(it is said on his behalf) dealt with Worman 
and Co. as commission agents. He trusted 
them as the business compelled him to do, to 
safeguard his interest. He was unaware 
of the identity of the buyers in England and 
could not reach them or protect himself in 
dealing with -them except by the agency of 
Worman and Co. 


When the weighing and sampling came 


to be made at Hull, it was all important 
that they should. be done in the presence of 
some one who would have a motive for 
safe-guarding defendant’s interests. So long 
as Worman and Co. were agents acting in 
the interests of defendant they would employ 
agents at home who would make it their 
business to see that the weighing and 
sampling were fair to the defendant, But 
if Worman and Co. were buying on their 
own account they might ship to themselves 
(or their own agents) in Hull and then it 
would be to- their interest to have the 
weighing and sampling done so as to bring 
about a large instead of a small deduction. 
For they themselves would pocket the 
whole of that deduction. This view of the 
case is of importance, not as suggesting 
dishonesty on the part of Worman and Co. 
but as showing that if defendant dealt with 
them as buyers he was running far greater 
commercial risks than if he dealt with them 
as commission agents. 

Now Macleod, J. has found that although 
the plaintiffs knew they were as a matter 
of fact buying on their own account, they 
held themselves out agents in the contracts 
they signed with the defendast. 

If that be so, they induced defendant to 
believe he was running no more than ordinary 
commercial risks, whereas in reality he was 
ranning risks of a much more serions nature 
and was placing them in a position in which 
they could benefit by his loss. 

Tf it be so, justice does not require that 
they should be protected against loss due 
to their own action in order that defendant 
may not take an unforeseen profit, They 
could apparently have obtained from defen- 
dant deductions at 2s. 6d. aton; defendant 
was apparently ready to pay that for he 
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deposited it in Court but they preferred to 
take the chanca of getting mora. It is not 
for‘them to complain bacause in taking that 
eaivnce they incurred the risk of getting 
nothing. 

Tn this case the merits are not unquestion- 
ably all on one side but depend on the facts 
found. ' 

The real cracial question is that on which 
Macleod, J. has recorded an unambiguous 
finding. Did the plaintiff induce the 
defendant to enter into contracts in the 
belief that they were to he commission 
agents? . 7 

The actual form of the cantract has 
been keenly and exhaustively discussed. 
The result of the discussion is to demons- 
trate that it is in a form which suggests 
that Worman and Co. were commission 
agents and not buyers. It is unnecessary to 
embark on n detailed examination of the 
arguments one way and the other: it is 
enough to say that the relations hstween 
the parties were complex; one party took 
some visks, the other party took other risks; 
but nevertheless according to the form of 
the contract, the plaintiffs wera to sell the 
cotton-seed on behalf of defendant and not 
to buy it themselves. Thera are, however, 
two arguments which need comment. The 
Hon. the Advocate-General urged that de- 
fendant himself had admitted that plaintiffs 
were buyers and that the terms of the con- 
tract were such that plaintiffs stood to 
lose if they got nothing but the 2 per cent. 
commission or discount provided for in the 
contract. 7 
_ Tt is quito true that defendant has spoken 
and written of plaintiffs as buyers from him. 
Bat this does not of itself indicate that 
defendant ever “believed they were buyers 
only: and not his agents selling on com- 
They ware 


mission. buyers in the sense 
that they represented purchasers in England 
“and were the only persons with whom 


defendant would deal in arranging his re- 
lations with the real buyers. Therefore, 
once the agreements were signed and the 
goods shipped, Worman nnd Co. would be 
of more immediate and practical importance 
to him as agents of the buyers in England 
than as his agents to sell. It was after 
this stage had been -reached that defendant 
termed them buyers. It is not surprising 
then, that he did speak of them as buyers; 


INDIAN CASES. ° 


the discount of per cent. if not for 


807 


unless we assume that he wonld carefully 
discriminate between the two capacities in 
which they stood to him, namely, as agents 
to sell on his behalf and as buyers on be- 
half of clients in England. Such nice dis- 
crimination is not to be expected and its 
absence does not and need not excite the 
belief that defondant knew the plaintiffs were 
out and out buyers. 

The second argument is made out in 
this way, plaintiffs were to get 2 per cent. 
on the price defendant paid, but they had 
to pay about } per cent. as weighing and 
superintending charges in Hulland 23 per cent. 
discount t? the buyers there. So, unless 
they could make a profit by getting a better 
pricsin England they must inevitably lose; 
therefore, it must have been intended that 
they wera to get a better price if they would 
and it follows that they bought to make a 
profit for themselves and were bnyers ont 
and out and not agents to sell. The ar- 
gument is. neat but unconvincing. The price 
entered in the agreement between plaintiff 
and defendant would not be identical with the 
price arranged with the buyers in England, 
The latter price would naturally sallow for 
the 
change of about 23 per cent. We have the 
evidence of Mr. Powell of Messrs. David 
Sasoon and Co. to show that it is so mul 
it natarally would be. In the nature of 
things, commission agresmants nead not 
state both the prica ab which the princjpil 
sells and that at which his agent sells. 
It may be implied that the price at which 
the agent sells is to cover discount and other 
charges and still leave him his clear com- 
mission. It is not necessary to express this, 
and what evidence there is on the point 
indicates that it is usually implied and 
not expressed. It does not, therefore, appear 
that the contracts were in a form so 
different from ordinary contracts made with 
commission agents as to suggest a sale out 
and out. The Flon. the Advocate-General 
also urged, ib seéms to me quite correctly, 
thui the right way to deal with this case, 
is to ascertain from the contract and the 
evidence what really were the relations 
between the parties ; not to give the con- 
tract a name and from that name infer the 
relations. He urges that the crucial tess 
is whether the plaintiffs were bound to nc-" 
count to the defendant and argues that 
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they were not because the defendant did 
not call for an account either in this matter 
or in the previous dealings between the 
parties; and because the evidence shows 
that in apparently similar dealings between 
defendant and other parties accounts were 
not called for. All this is trne; but the 
fact that in practice accounts are not called 
for, does not prove that there is not a 
liability to account. It is an indication 
which properly may be used as an argument 
in plaintiffs’ favour. But is it a cogent ar- 
gament or one of only slight value? I 
think, in this case it is thelatter. In these, 
as in other mercantile dealings, there is 
necessarily a good deal of give and take 
and much mutual confidence. To enforce 
the liability to account as a practice, would 
impair the mutual confidence and create 
friction, where smooth working is essential. 
Hence, it is easy to understand that though 
the liability to account is there, it would not 
be enforced so long as the parties had con- 
fidence in, and desired to continue to deal 
with, each other. This consideration, it 
seems to me, destroys the force of the Hon. 
the Advocate-General’s argument. That a 
liability to account was contemplated is, I think, 
clear from the words in thecontract. “We 
agree to accept your or your agents’ reports, 
decisions, accounts, dc. as conclusive and bind- 
ing upon us.” Having considered these 
general arguments I come back to the 
reed question whether the plaintiffs induced 
the defendant to enter into the contracts 
in the belief that they were commission agents. 
I have shown that theform of contract indicates 
that plaintiffs were to be commission agents. 
The actual course of dealing indicates the 
same, for, as has been explained, on any 
other hypothesis, the defendant was running 
greater mercantile risks than it is reasonable 
to suppose, he wonld be likely to undertake. 
The evidence of Mr. Powell, Jivaraj Tokersey, 
F. D. Lalkake and Mr. Thomas, who show 
that Messrs. David Sassoon and Co., E. D. 
Sassoon & Co. and Graham & Co. in similar 
dealings do act as commission agents and 
nothing else, supports this conclusion. The 
eumulative effect of these considerations tends 
clearly and definitely to the finding that 
laintiffs would appear to the defendant to 
commission agents. The plaintiffs could 


“not fail toknow this. It follows that they 


knowingly entered into contracts which 
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could not bear any interpretation but that 
they were commission agents. What is there 6 
on the other side? Putting aside the general 
arguments, the most important of which, 
have been discussed, there is the evidence 
of Mr. Schumacher which states that 
Worman and Co. bonght ont and out on 
their own account and did not act as agents 
in the transaction; that the two per cent, was 
trade discount and not commission; and 
implies that he did nothing to lead defendant 
to suppose Worman and Co. were acting as 
agents. There is also the evidence of the 
broker, Pranshanknr, which is indefinite 
and does not,in my opinion, elucidate the 
matter at all. It is perfectly true that when 
Mr. Schumacher was examined the crucial 
points in the case were not so clearly under. 
stood as later, when the suit came on for trial; 
and that he was not questioned as to certain 
matters to which Meghji, the defendant, 
deposed ; especially matters bearing on this 
question as to whether Mr. Schumacher led 
defendant to believe that the former was 
merely an agent to sell. Hence it is argued 
that either the defendant should not have 
been questioned on these points or that 
when defendant’s case was closed the 
plaintiffs should have been allowed to adduce 
rebutting evidence. In my opinion, this 
argument cannot prevail. The issues indicated 
clearly enough what was in dispute. If 
matters came out in the evidence which 
plaintiffs had not foreseen, that was an 
ordinary incident of a trial. These matters 
were pertinent to the issues, they were an 
important sapport, not of a new case set up 
by defendant after the plaintiff’s case was 
closed, but of defendant’s case, as indicated 
in the second written statement and crys- 
tallized in the issues. Therefore, 1 do not 
think, plaintiffs were entitled to give 
rebutting evidence or that Macleod, J. was 
wrong in refusing to allow it. 

It only remains to add afew words as 
to Mr. Schumacher’s evidence. Macleod, J. 
who tried the case came to the conclusion 
that, whether consciously or not, Mr. Sohu- 
macher did obtain the contracta on tho 
representation (whetherby precise unqualified 
words or not does not matter) that he was 
to act as commission agent. He does himself 
admit he did not tell the defendant he was 
buying ont and out (page 34 of the Paper 
Book) : this admission taken with the words 
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of the contract, the course of dealing between 
ethe parties, and the course of dealing deposed 
to in similar transactions, convinces me that 
Macleod, J. was right. That being so, the 
plaintiffs cannot claim under the contract, 
for they themselves set it aside. As purchasers 
out and out, the plaintiffs were themselves 
bound to accept, from the buyers in England, 
the price diminished by the amonnt of 
deductions there made. On what footing 
can they recover these deductions from the 
defendant? Not under the contracts for these 
they themselves destroyed. If at all it is 
only, so far as. [ can see, by way of 
damages. But damages are neither claimed 
nor proved in the case. That they were 
not claimed, is clear from the course of 
‘the litigation. They arenot proved, because 
the only evidence of them consists of reports 
and correspondence which would be conclusive 
if the contracts could be appealed to, but 
which - otherwise do mot by themselves 
amount to satisfactory proof even if they 
are evidence at all. 

Finally, the plaintiffs claim that 
they should be allowed to render an account; 
bot that would beto assume that in fact 
they were agents, which they were not. 
They were in fact buyers out and ont and 
went to trial and had issues framed on 
that assertion, They cannot now be allowed 
to rectify unforeseen losses by assuming 
the position of agents. The judgments in 
Andrews v. Rameay and Co. (2) explain the 
principle on which the dectee made by 
Macleod, J. was proper. Therefore, I think, 
that decree should be confirmed and this 
appeal be dismissed with costs. 

Decree confirmed, 





(s. c. 11 Bom L. R. 797.) 
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Present :—-~Hon’ble Mr. Chandavarkar, 
Acting Chief Justice and 
Mr. Justice Heaton. 
KALGAUDA TAVANAPPA PATIL— 
DEFENDANT—APPELLANT 
versus 
SOMAPPA TAMMANGAUDA PATIL— 


PLAINTIEF—~RESPONDENT. 
Hindu. Law —Adoption of sok having a sox—Cupacity 
of the adopted son’s son to inherit tn his family of birth 
not destroyed. 


When a Hinda, having a son, is given in adop- 
tion, the son docs not, like the father so given, losa 
the gotra and rights of inhoritancein the family of 
his birth, and acquiro the gotra anda right of suc- 
cession to the property of the family into whioh the 
father is adopted. 

In the absence of any spocial custom, Jains aro 
governed by tho Hindu Law. Bhagwandas Tejmal 
v. Rajmal, 10 B. H. C. R. 241, Sheo Singh Rar v 
Musammat Dakho, 5 I. A. 87 atp. 108; 1 A. 688; 6 
N. W. P. H. C. R. 382, relied upon. 


Appeal from the decree of the First Class 
Subordinate, Judge of Belgaum, in Suit No. 
379 of 1906. 

Mr. M. B. Chaubal and Mr. C. A. Rele, for 
the Appellant. 

Mr. Jayakar and Mr, 9, S. Patkar, for the 
Respondent. 

Judgment.—tThis appeal raises an 
important question of Hindu law, which 
may be stated as follows :—When a married 
Hindu, having 8 son, is given in adoption by 
his natural father, does the Hindu’s son 
also, like his father, lose the gotra and 
rights of inheritance in the family of his 
birth and acquire the gotra and a right of 
succession ‘to the property of the family into 
which the Hindu is adopted? 

The parties to this second appeal are 
Jains, but, in the absence of any special 
custom, Jaing are governed by the ordinary 
Hindu law: Bhagwandas - Tejmal v. Rajmal 
(1) ; Sheo Singh Rai v. Musammat Dakho (2). 

No special custom, departing from the 
ordinary Hindu law of adoption, has been 
set up in the present case, and the question 
above stated must be determined with 
reference to that law. 

The Subordinate Judge (Mr. V. V. 
Phadke), who tried the suit out of which 
this appeal arises, has decided the question 
in the affirmative, mainly on the strengh of 
a vyavastha (rule) quoted as from a manu- 
script at page 1148 of West and Buhler’s 
Digest of the Hindu Law (8rd Edition), and 
on the analogy of the Roman law. The 
Vyavastha apparently represents the view of 
a Shastri, and is one of the opinions collect- 
ed on different points of Hindu law by 
the learned authors of the Digest. The 
vyavastha is as follows :— 

A man having a son is adopted and then 
dies. His son takes his place ns heir in the 
adoptive family.” 

“This is so, though another son is born 


(to the adopted) after the adoption.” 
(1) 10 B. H. C. R. 241. 
(2) BI. A. 87 nt p. 103; 1 A. 688, 6 N.W.P. H.0.R-392. 
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“The son born before his father’s adoption 
not only is heir to the adoptive grandfather's 
estate but is answerable for adebt of the 
grandfather admitted by his father.” 

No reason is given, no text cited in 
support -of this opinion. We cannot, 
therefore, accept it, unless a close and careful 
consideration of the principles of Hindu 
law, bearing on the question under considera- 
tion, satisfies us that it is correct. 

The Subordinate Judge has also adopted for 
a basis of his decision “the analogy of the 
Roman law on the point” as “a guide under 
such circumstances”, as if the Hindu law 
were barren of light on the subject. That 
law is a jurisprudence by itself and contains 
within its limits all the principles necessary 
for application to any given case. It is 
doing scant justice to Hindu law as a science 
to suppose that, because there is no expres3 
text providing for a concrete point arising 
for adjudication, therefore, there is nothing 
in it to guide a Judge in deciding 
that point and he must import analogies 
froin foreign laws to help him. The Hindu 


‘law-givers have not indeed laid down a 


rale in express terms on every conceivable 
point. But having provided texts for such 
cases a8 had arisen before or in their time, 
they left others to be determined either 
with reference to certain general principles 
laid down by them in clear terms or by ihe 
analogy of similar cases governed by express 
texts. Had the Subordinate Judge (a Hindu) 
gone into the question in this case a httle 
deeper and considered the authorities on 
Hindu law a little more carefully than 
he seems to have done, he would have found 
that there was no need of Romanising the 
Hinda law for the purposes of his decision. 

In determiinng the question before us we 
must bear in mind the exact position which 
the son born to an adopted Hindu before 
the adoption occupied at that time. By 
birth he acquired the gotra or family of his 
birth ; and, if that family was joint and owned 
ancestral property, (as was the case with 
the parties before us), he acquired by tho 
very fact of birth, joint ownership over 
that property with his father. “Grandsons,” 
says the Mitakehara, (Ch. I, Section V, 
pl. 2. “have by birth a right- in the grand- 
father’s estate equally with sons.” ‘The 
grandson hasavight of prohibition, if his 
unseparated father is making, a donation, or 


a sale, of effects inherited from the grand- 
father.” (pl. 9). Itis true that this right® 
of ownership by birth which grandsons 
acquire is subject to the qualification that at 
partition “the distribution of the grand- 
father’s property must be adjusted through 
their fathers, and not with reference to 
themselves,” (pl. 2); but that qualification 
merely fixes the measure of their share. 
It does not destory the vested right of 
equal ownership with the father, which 
exists all the same in the grandsons. As 
explained in the Veramitrodaya :— Thus the 
competency being equal, and right by birth 
also being equal, equal participation would 
have followed but is prevented by the text. 
Among grandsons by different fathers, the, 
allotment of shares is according to the 
fathers” (Vir. Mit., Mr. Gopal ©. Sarcar's 
Translation, 3rd Edn., page 90). 

The Subordinate Judge admits all this in 
his judgment, but he gets over it by observ- 
ing that the interest acquired by a grandson 
“is nob fixed once for all but is liable to 
be varied or done away with altogether,” 
becanse his share may be increased or decreas- 
ed according as his father or grandfather has 
more or less sons and because the father 
has power to alienate the property This is 
afanciful mode of explaining away the 
grand-son’s interast acquired by birth. A 
man’s interest in property as joint owner 
does not cease because circumstances may 
increase or diminish the quantum of that 
interest. As for alienation, it is allowed only 
in special cases. But that does not affect 
the question of the grandson’s vested right. 
To quote the Viramitrodaya again :— It 
has been established that in the grand- 
father’s property the grandsons also acquire 
ownership by birth; hence the equality of 
the grandson’s share (witha son’s share) - 
inthe grandfather’s property is based upon 
the authority of the texts and not founded upon | 
any equitable principle” (page 91). 

The son, then, begotten by an adopted 
Hindu before adoption has vested rights in 
the ancestral property of the family of his 
birth. Rights of property once vested cannot 
be taken away except in the mode or modes 
prescribed by Hindu law. They cease either 
by death, sale, gift, degradation, disqualifi- 
cation or by adoption. In the caseof a son 
whose father has been given in adoption 
after his birth, if none of these modes for the 
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„extinction of his vested rights of property 
applies, there must be the clear authority 
of some text for holding that the rights in 
question are extinguished because the father 
of the owner of those rights, having been 
given in adoption, has his rights in his 
nataral family extinguished by the act of 
adoption. 

So also as to the gotra. Thatis determined 
by birth andit adhores to a Hindu male 
throughont unless it is changed by his 
adoption into another family. 

Ib is urged by Mr. Jayakar, who has argued 
the case for the respondent with his usual 
ability and learning, that clear authority 
for the extinction of the rights and gofrais 
to be found, first of all,in the text of Mann 
which says :— 

“A given son shall never claimthe family 
and estate of his natural fathers ; the pinda 
(the obsequial oblation) which follows the: 
family and heritage and the shraddha and 
other’ funeral ceremonies of the giver 
cease.’ (Manu Ch. IX, Verse 242: seo 
Ohi Hindn law, page 59, lines 10 to 
13. 

The original word for “family” in this 
text of Mann is gotra, Mr. Jayakar argues 
that gotra means santana, literally, continua- 
tion, as observed by Telang, J., in Rachava 
v. Kalingapa (8) ov santati, literally, a line 
of descendants, as explained in the Daftaka 
Mimansa (page 25, Shiromani’s Edition), 
ond the Samskara Kaustubha. 

These words are not always used of 
descendants only. They are often used as 
menuing “family,” . the whole group of 
ascendants and descendants. Medhatithi says 
that, according to some, gotra means 
vamsha, which applies both to the line of 
ascendants and of descendants. The author 
of the Samshkua Kaustubha cites a smriti 
of Trikandi, which says that santatz, 
gotra, janana and kula are synonymous 
terms. Kula means, literally, family. 

For the purposes of his argument, to 
make it logical, Mr. Jayakar must contend 
that the word gotra is used in Mann’s text 
as applying only to the descendants of 
the man giving his. son in adoption. The 
argument is that when the son is given, 
his son too ceases to belong to the family 
of his birth; and that because Manu’s text 
says that the man given in adoption is 

(3) 16 B. 716, 


cut off by the adoption from the gotra, 
meaning, the descending line of the giver. 
If that is the meaning of the word, what 
becomes of the adopted man's connection 
with the ascending line of his natural 
father P Does that continue? Mr. Jayakar 
is forced to admit it does not. 

Vijnaneshvara inthe Mritakshara gives us 
the meaning of gotra, (Mit. Sec. V, pl. 6) 
on the anthority of Vrihat Manu. “It 
reaches as faras the memory of birth and 
name extends.” If gotra means both the 
ascending and the descending line of the 
natural father of the mati given in ndop- 
tion, the latter, according to Manu’s text, 
ceases, after adoption, to have connection 
with both the lines. That includes his own 
sons born before the adoption. 

The text of Manu, which we are now 
discussing, in terms relates to the personal 
status of the man given in adoption. It 
predicates certain things of him, and him 
only, as the resnlt of adoption. They are the 
extinction in case of the gotra (family) of 
his natural father and_the right of succes- 
sion to this property. And according to 
Hindu logicians (Natyuyikas), where in a 
text certain qualities are predicaied of a 
person, they apply to him only and the rule 
in the text should not be extended to 
others, Manu’s text, therefore, must he con- 
fined in its application to the person of 
whom it speaks, that is, the man given in 
adoption, and not extended to his son horn 
before the adoption. 


But Mr. Jayakar Gontends that the ex- 
‘planation of the text given by Nilakantha 
yn the Vyavahara Mayukha brings that son 
within its operation. That explanation is as 
follows :— 


“Therefore, the son begotten by the simple 
adopted son should likewise perform his 
father’s sapind: karana, parvana, shraddha and 
the like ceremonies in conjunction even with 
the original adopter.’ (Mandlik’s Hindu 
Law, Page 59, lines 32 to 35). 

“The son begotten by the simple adopted 


son” means, according to Mr. Jayakar, a son 
begotten. whether before or after adoption. 
But the original words used for that 
expression do not support that construction. 
The words are kevala datiaka janyaha mutraha 
that is a son begotten by the simple 
adopted sow. The hegetter is specified as 


a 


812 INDIAN CASES. 


KALGAUDA TAVANAPPA PATIL ti, SOMAPPA TAMAIANGAUDA PATIL, 


one endowed, with a particular status—that 
of adoption. The special reference to the 
status shows that the son begotten by such 
a person is one begotten after that person 
has acquired the status. That is the natural 
and grammatical construction of the words. 
Take, for instance, the word vibhaktaja (a 
son begotten by a separated co-parcener), 
used ina smriti quoted in the Mdtakshara 
(Ch. I, section VI, pl. 4). It means, 
“one begotten after partition.” So also the 


words patitastajjaha used in the text relat- ` 


ing to, exclusion from inheritance. It 
means “tho offspring of an outcaste” that 
is as explained by all the commentators, 
not one begotten by the person onutcasted 
before excommunication, but one begotten 
while the begetter was under that disabi- 
lity, Similarly, “a son begotten by a simple 
adopted son” must mean one begotten after, 
not before adoption. 

The declarations which have to be made 
at the ceremony of adoption by the person 
giving and the person taking respectively. 
are belied upon by Mr. Jayakar as supporting 
his case. The declaration made by the natural 
father of the boy i is as follows:— 

“T am going to give my son in adop- 
tion in order to create (between my son 
and his adopter) those various reciprocal re- 
lations which arise from the various re- 
lations such as that of father and son (at 
prebent ) existing between me and the like 
on the one hand and this my son on the 
other” (Mandlik’s Hindu law, page 64, lines 
6 to 10.) 

This declaration refers to extinction of the 
“reciprocal relations” which exist at the time 
of the adoption ceremony between the boy 
and his natural father. They do not in 
terms refer to the reciprocal relations ex- 
isting then between that father and his 
grandson, that is, a son begotten already 
by the son who is being given in adoption. 
A grandson stands in the place of a son to 
his grandfather; there are reciprocal relations 
between them just as there are between the 
father and the grandfather. They arise no 
doubt through the father but nevertheless 
they become, after they have arisen, indepen- 
dent of the relations between the father 
and the grandfather. And there is nothing 
in the language of the declaration above 
cited to show that these reciprocal relation 
between the grandfather ond the grand- 
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gon are affected by the gift of the father 
in adoption. 

But Mr. Jayakar maintains that the re- 
ciprocal relations of grandfather and grand- 
son are not independent of those between 
the former and the father. The grandson, he 
argues, is related to his grandfather through 
the father; the father is the principal link 
which binds the grandson to the grandfather, 
and he asks, if the link is cut off, what is 
lett to bind the grandson to his grandfather? 

This ingenious argument would seem to 
derive some support from the doctrine 
of Jimuta Vahana on the subject of a 
grandson’s right of ownership acquired by 
birth in his grandfather's property while 
the father is alive. According to him “the 
grandsons and the great grandsons whose 
father are alive cannot confer oblations on the 
parva occasions;they are not, therefore, 
entitled to the estate of their grandfather and 
great-grandfather respectively. Their 
interest in their grandfather’s wealth 
is founded on their relation by birth to 
their own father; consequently they have a 
right to just somuch as should have been 
their father’s share.” 

This is not, however, the doctrine of the 
Mitakshara school. The author of the 
Vivamitrodaya, who is substantially a follower 
of that school, quotes the above mentioned 
remarks of Jimuta Vahana and combats 
his view. He says “that view is not ac- 
ceptable,” (see the Viramitrodaya, trans- 
lated by Mr. Golap C. Sarkar, 3rd Edition, 
pages 90 and 91, section 23 a paras. 2 and 
8). The reason he gives is that ‘in the 
grandfather’s property the grandsons also 
acquire ownership by birth.” That is the 
cardinal principle of the Afttakshara school 
which divides it from ihe school of Jimuta 
Vahana. It is not correct, to say that 
the father is the link so binding the grand- 
son to the grandfather that, if it breaks, 
it carries with it the grandson too. The 
father is a link so far that throngh him 
sapinda relationship between grandfather 
and grandson is brought about. This is 
pointed out by Vijnaneshwara i in the chapter 
on Achara (Ceremonies) in the Mittakshara, 
while explaining the term sapindata as “con- 
nection by particles of one body” (see the 
passage cited in translation in Lallubhai 


Bapubhat v. Mankuvurbat (4). But when the 
(4) 2 B. 888 at p. 423, 
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relations has once been brought about by 
birth the grandson becomes an entity by 
himself, and the continuance of that relation 
does not depend on the continuance of the 
father’s relation to the grandfather, Even if 
the father die or become an ascetic, or 
outcaste, and thereby cease to have any 
right to the grandfather’s property, the 
rights of the grandson, born before any of 
those events, do not cease but continue. 


One of the obligations which the Shastras 
impose upon every Hindu as arising from 
his relations to his paternal ancestors is 
to beget a son and thereby discharge a debt 
called ptiru runa or paternal debt due to 
those ancestors. This. reciprocal obligation, 
it is urged, is extinguished when the Hindu 
ig given in adoption by his father and 
the extinction means the wiping out of the 
line of son, grandson &c. represented by 
the son given in adoption, so far as the 
giver and other members of his family 
are concerned. The answer to that is that 
when the Hindu has begotten a son before 
he is given in adoption, the paternal 
obligation has been discharged; the debt 
has been paid off; and that particular “ re- 
ciprocal obligation” has as obligation ceased 
to exist. “Immediately on the birth of 
his first-born a man is called the father of a 
son and is freed from the debt to the 
manes.” [Manu IX, 106]. The son born to 
the Hindu has taken the place of the deb‘, 
‘as grandson born in the family he has 
acquired certain rights; ond there is no 
question of reciprocal obligation with re- 
ference to him between the Hindu and his 
father giving him in adoption. A debt 
discharged in the mode prescribed by the 
Shastras ceases to be a debt and with it 
the obligatio as to it dies, so far as the 
father is concerned. The grandson becomes 
charged with a similar obligations he be- 
comes a continuer of the line himself (5), be- 
ing both for religious and secular purposes 
of as much value to the grandfather as the 
father. The obligation and the line repre- 
sented by the grandson must continuo un- 
less it is extinguished altogether in the 
mode or modes prescribed by the Shastras, 
that is, by death or ex-communication or by 

(6) See on this point Section 23 A. of the Viramit- 


rodaya, page 90 of Mr. G. C. Sarcar’s translation, 3rd 
Edition. 


the giving of the grandson himself in adop- 
tion by his father. Nowhere do the Shastras 
say that they are extinguished by the merc 
fact of the father having been given in 
adoption. 

The declaration made by the person taking 
the Hindu in adoption at the adoption cere- 
mony, runs as follows :— 

“In order to create between this person 
on the one hand, and me :and the like 
on the other hand, various reciprocal 
obligations consequent on the various 
mutual relations, such as those of father and 
son, I am going to adopt (this person as) 
a son.” (Mandlik’s Hindu Law, page 64, 
lines 19 to 23.) 

Here again, “the reciprocal obligations ” 
spoken of are those to arise in future, that 
is, afier the adoption, as a consequence of 
it. One of those obligations is for the 
adopted son to beget a son and thereby dis- 
charge the pifru runa or paternal debt. 
That cannot mean discharging a debt by 
means of a son born before the adoption 
who has already served to discharge an- 
other debt, due to the ancestors in the natural 
family of the adopted son. 

So far, then, as the texts and commen- 
taries bearing directly on the question of 
adoption are concerned. they do not support 
the case for the respondent: They deal 
merely with the personal status of the man 
or boy given in adoption; and do not purport 
to affect the stutus of his son, begotten before 
adoption. 

But it is argued that when o married 
man is given in adoption, his wife passes 
with him into the adoptive family—slie, 
like him, acquires the new gotra; that what 
applies to the wife of the man adopted 
must apply to his sonalso begotten before 
the adoption, because, both according to the 
Smriti writers and their commentators, a 
man’s wife and sons go together. In sup- 
port of this argument reliance is placed on 
a text of Narada cited by Vijnaneshvara 
in his Chapter on Resumption of Gifts” in 
the Mitakshara (page 225, Moghe’s 3rd 
Edition), 

That text says that a man shall not make 
a gift or sale of his sons and wife. The 


reason for that rule as given by Nilakan- ° 


tha in the Vyavahara Mayukha is that 
“there being no ownership over a wife ‘as 
there is in a cow dc. there cannot be any 
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„property “in the children, begotten on her. 
(Mandlik’s Hindu law, page 35, lines 32 
and 88). This merely propounds the law so 
far as A man’s power to make a gift or 
-sale of his wife and children is concerned. 
-It does follow from it that the man’s 
relations to the children are the same in 
every respect as his relations to his wife. 
When he is given in adoption, his wife 
passes with him into the adoptive family, 
because according to the -Shastras, husband 
and wife form one body. A woman can be 
given in marriage but once (Mandlik's Hindu 
law, page 169, para. 65). For the purposes 
of dharma (religion), artha (wealth), and 
kama (desires), she and her busband are 
inseparably united; as long as her hus- 
band is alive, the wife is dependent on 
“him; with her he has ‘to worship the domes- 
tic fire; she is necessary to him for family 
sacrifices ; in short, as a commentator puts 
it, “ the relation of husband and wife is one 


of close proximity”. If the husband becomes | 


contami.ated by one of the deadly sins 
Amahepataka), the wife has to wait till he is 
purified. On her death, her funeral ceremonies 
have to be performed by the family (gotra) 
of her husband, if her marriage has been 
-according to one of the approved forms. That 
sis by the gotra to which the husband belonged 
iat her death. This intimate relation betiveen 
husband and wife makes it necessary and 
natural that when the busband is given in 
adoption, his wife should pass too, because 
the lot of one is cast with that of the other. 
But that kind of intimate relation does not 
exist as between a father and his son. It is 
true that, according to the Shastras, there is 
a certain kind of identity between them. 
“The father,’ itis said, “is reproduced in 
the son”. The meaning and import of that 
is explained in the judgment of this Court 
in Gangu v. Chandrabhagabat (6), which deals 
with the question of the exclusion of persons 
under disability from inheritance. 

The theory of identity between a father 
and his son recognised by the Shastras does 
not mean that they are one body as husband 
and wife are. It means that they are to 
some extent co-equals. Adoption docs not 
disqualify a man for inheritance or a share 
ata partition in the same way as disquali- 
fying causes such as impotence, ex-com- 
munication from caste, blindness, lunacy, 

(6) 82 B. 275 at p. 284, 10 B. .L R. 149. 


and the like, The latter deprive a man 
absolutely of the right to inherit and the * 
right to partition. Adoption, on the other 
hand, substitutes those rights inthe family 
of adoption for those acquired in the family 
of birth. No complete analogy can, therefore, 
be drawn for the purposes of the question 
Weare now discussing from the text on the 
subject -of exclusion from inheritance or 
partition of persons disqualified. 

But, assuming that an anology can pro- 
perly be drawn, itis rather against than in 
favour of the respondent's case. The leading 
text on the subject of disinherison mentions 
the persons disqualified, but does not mention 
their sons except in the case of the outcaste. 
Even in that case. it is only the son born 
after the father’s ex-communication, that is 
included among disqualified heirs. The next 
text refers to the anrasa and kshetraga sons 
of ihe persons disqualified. In the case of 
these sons. that text says no disqualification 
can exist, if they are personally free from 
the disabilities mentioned in the preceding 
text. This second text, says Vijnaneshvara 
in his gloss in the Mitakshara, became 
necessary because of the preceding text 

implying ” that the father’s disqualification 
leads also to the son’s disqualification. Not 
that it necessarily implies, but, that the 
second text is intended to remove a doubt 
which may arise in consequence of the.mutual 
relations of father and son. 

Now, in dealing with the question of 
exclusion from inheritance, the Smriti writers 
and the commentators have taken care to 
point ont expressly that certuin kinds of 
sons donot but other kinds of sons do share 
their fathers disqualification. But they have 
not done that in dealing with the subject 
of adoption. n 

If it be argued that the weason for pro- 
viding a special text exempting the aurasa 
and Ashetraja sons from sharing their father’s 


e 


disqualification for inheritance could only be 


that, but for that special text, those sons 
with tho other kinds of sons would have 
been included in the father on the ground of 


-the Shastric identity, the answer is furnished 


by the language of the leading text on the 
subject of disinherison. If, because of that 
identity, what disqualifies the father must 
disqualify the son alsoin all matters and 
especially in those relating to property, where 
was the necessity of specially referring in that 
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text to the son begotten by an outcaste after 
*the latter’s ex-communication and not men- 
tioning ab the same time the sons of the 
other disqualified persons? If a father and 
his son ave identical so that what happens 
to the one must happen to the other, then 
it must follow that if a father becomes an 
outcaste, or contract some other impurity, 
the son must also necessarily contract it. 
And yet every Hindu knows that is not the 
lauw or Shastra. 

But then, argues Mr. Jayakar, if it be 
held that the son of a Hindu begotten before 
the latter's adoption, does not pass with the 
Hindu into his adoptive family but remains 
a member of the family of his birth, this 
result must follow that the son in question 
cannot, on the Hindu’s death, perform the 
different obsequial ceremonies, due from 
every son to his deceased father, and that 
because the father in such a case has ceased 
to be his father by going into another gotra 
or family. The son can perform the shruddha 
and other death ceremonies of his grandfather 
but the Shastras prescribe that in all these 
ceremonies the oblations must be offered to 
the soul of the father first where the father 
has died. Here there is no father, he having 
gone into another family, and if there is no 
father, the oblations to the grandfather and 
other ancestors cannot be given. This 
argument involves the assumption that 
when a married man having a gon is given 
in adoption, one result of the adoption is 
that ib destroys the natural, relation of 
father and son between them for the purposes 
of obsequial ceremonies. All that Manu’s 
text, to which reference has been made in. 
the foregoing part of this judgment, lays 
down is that the man givenin adoption loses 
his natural gotra or family and the right to 
inherit the property of his natural father 
and with them Ade right to offer pinda or 
funeral oblations to ks natural father. 
But the text does not say that the son of 
that man, born before his adoption ceases 
to be his son and loses the right to offer 
funeral oblations to his soul, in case of his 
death. For one thing, according to the 
Hindu Shastras, “by no means can you 
make your father cease to be” (Jaimini 
Bibliotheca, Indica series, Vol. I, p. 742) 
The mere fact that the father has gone into 
another family by adoption and ceased to 
be of his son’s gotra or family cannot unmake 


may 


what he naturally is—the son's father. 
The gotras of the two may differ in consequence 
of the adoption but it is not always necessary 
for funeral ceremonies that the person per- 
forming them should be of the same gotra as 
the deceased. A sister’s son and a son-in-law 
can perform those ceremonies and yet they 
are not of the same yofra. Soa son begotten 
before the adoption of his father would be 
entitled to perform the latter's funeral 
ceremonies. All the Smriti says is-that such 
4 . +e 

ceremonies shall be performed by a son”, 
It does not make the obligation dependent 
upon the continuance of the father in the 
same gotra as the son. 

In that case, argues Mr. Jayakar, the son 
must be also entitled to the father’s property 
in his adoptive family. Thatis n non seguite. 
According to Apararka, r son must perform 
the funeral ceremonies of his father even 
where the father has left no property for 
the son to inherit. (Apararka, Anandashrama 
Series, page 462). 

Mann’s text says that the funeral oblation 
follows the inheritance, not the inheritance 
the faneral oblation. Nilakantha in the 
Vyavahara Mayukha makes this clearer: 
“The funeral rites of the deceased, as far as 
the 10th day inclusive, should be performed 
by whoever takes his wealth, -including the 
king. himself. “And Vishnu says the same :— 
He who takes the wealth is declared (to be) 
the giver of the pinda or funeral oblations”. 
(Mandlik’s Hindu Law, p. 84, lines 15 to 
20). And Balambhatta explains in his 
commentary on the Mitakshara that “the 
right to offer funeral oblations aud the mght 
to take the deceased's property by right of 
heuship are not always co-extensive but they 

be opposed.” So also the Viramit- 
rodya — i 

“ Tho capacity for presenting funeral oblation is 
not alono tho criterion of tho right to heritage, since 
the younger brothers are entitled to the heritago 
although they are not competent to offer oblations 
while there is the eldest brother” (Tho Virmitru- 
duaya, translated by Mr Golup O. Sarkur, 8rd Edition, 
page 91) 

But, Mr. Jayakar asks, what if the man 
giving his son im adoption, dies after the 
adoption, leaving him surviving that son and 
his son begotten before adoption? The man’s 


son cannot perform his funeral ceremonies, * 


becanse Manu’s text ordains that to bo a 
necessary result of the adoption. Nor can 
that son’s son perform it, because it is laid 
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down that no one who has his father alive 
shall perform any Shraddha. 

The answer is, that is the general rule, but 
to it there are several exceptions. Ib is 
unnecessary to specify the latter here. They 
are given in detail by Nilakantha in his 
Shraddha Mayukha. Among the excep- 
tions is a case where the father has become 
an ascetio (sanyasta) or an outcaste (patita). 
Tn such a case, says Nilakantha, the grandson 
has the right to perform all the ten shrad- 
dhas (7). The general rule in fact applies only 
where the grandfather has left a son qualified 
to perform the ceremonies. This is clear 
from a Smriti of Katyayana quoted by 
Madhavacharya in bis Parashara Samhita, 
(Bombay Oriental series, Vol. I. part II, p. 
462) which says:— 

“A grandson should not perform (the 
funeral ceremonies of the grandfather) if 
the grandfather has (died leaving) a son.” 

If the grandfather dies after having given 
his son in adoption, he must be regarded as 
having died sonless for the purposes of his 
funeral ceremonies and of succession to his 
property. The grandson in that case takes 
the son’s place.” It is not correct, therefore, 
to say that a grandson has no power in any 
case to present. oblations so long as the 
father is alive. Asis pointed out by Mitra 
Misra in the Viramitrodaya, “ the fitness for 
presenting oblations... is not wanting in 
gpandsons too (while their father is alive)” 
(Translation by Mr. Golap Chandra Sarcar, 
8rd edition. page 91). 

For these reasons the question argued in 
this appeal and stated at the commencement 
of this judgment must be answered in the 
negative The result is that the appeal must 
be allowed, the decree of the Subordinate 
Judge reversed, and the claim of the appellant 
awarded with costs throughout on the re- 
spondents. 


Decree reversed. 
(7). The roference is to pages 22, 23 and 24 of 
the Edition published by: Mahadheo Gopal Shastri 
Amrapurkar, Jnana Durpana Press. 


(s. c. 11 Bom. L. R. 817.) 
BOMBAY HIGH COURT. 
Civit Revision No. 67 or 1909. 
July 12, 1909. 

Present:—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
NARAYAN RAOJI RANADE—Puatntive— 
PETITIONER 
versus 
GANGARAM RATANCHAND MARWADI 
— DEFENDANT— OPPOSITE Party. 

Small cause suit—Institution in Court with small 
cause poicers—Suit registered and iied aga regular ouit 
—Appeal—Jurisdiction. 

A suit was instituted in the Court of a first class 
Subordinate Judge with small cause powers The 
Judge, however, was onleave at the time, and the 
joint Subordinate Judge, having no small cause 
powers, the suit was registered in tho file of regular 
suits, and tried as such even by the Judge himself 
on his return from leave - 

Held, that the Subordinate Judge continued to be 
œ Judge with small cause powers during his absence, 
and the ontering of the smt in the file of regular 
suits could not take it away from the category of 
small causes Nor could the fact that subsequently 
the Subordinate Judge, First Class, tried the smt 
under his ordmary powers deprive it of its character 
asa small cause. Hence no appeal lay to the 
District Court, consent of partics. giving no jurisdic- 
tion when the law docs not confer it on a 
Court. 

Petition for the revision of the order of the 
District Judge, Nasik 

Mr. D. R. Patvardhan, for the Petitioner. 

Mr. P. D. Bhide, for the Respondent. 

Judgment.—IīIt is admitted, and 
indeed the record shows, that the suit 
was instituted in the Court of the First 
Class Subordinate Judge and that at the 


time of institution the Subordinate 
Judgo had conferred on him the 
powers of a Small Cause Judge. The 


present suit was of the nature of a small 
cause and fell within that jurisdiction, 
Bat it is argued that the mit is not a 
small cause because it was not tried as 
such. Jt is time it was tried by the 
Subordinte Judge, First Class, not under 
his small cause but under his ordinary 
jurisdiction. The reason is that at the 
time of its institntion, the Subordinate Judge, 
First Class having gone on privilege leave 
for twenty-one days, the Joint Subordinate 
Judge, Second Class, who was in charge 
of the Court, had the suit registered in 
the file of regular suits and not in the 
file of small causes. But, on that account, 
the Subordinate Judge, First Class, had 
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not ceased to be a judge of the Court 
with small cause powers ; his absence was 
merely temporary ; he had gone on privilege 
leave and no locum tenens had been appointed. 
Hence no re-investment of his powera as 
a Small Cause Judge became necessary 
when he resumed charge of his office. 
He continued to be a Judge with those 
powers during his absence and the entering 
of the suit in the file of regular snits 
could not take it away from the category 
of small causes. Nor could the fact that 
subsequently the Subordinate Judge First 
Class, tried the suit under his ordinary 
jurisdiction deprive it of its character as 
~.a small cause : Pitamber Vajirshet v. Dhondu 
Navalpa -(1). Against his decree no 
appeal lay to the District Court and that 
Court’s appellate decree was passed without 
‘jurisdiction. It is trne no objection ‘on 
the ground of want of jurisdiction was raised 
before the District Court but the petitioner 
before us is not precluded from urging that 
ground. Consent cannot give jurisdiction 
where the lav does not confer it on a 
Court. The result is that the role must 
be made absolute and the Subordinate 
Judge’s decree restored but without costs 
here and in the District Court, as the 
petitionar allowed the appeal to be heard 
without objection, ` 


Rule made absolute. 
(1) 12 B, 486. 


(Not reported yet elsewhere.) 
. ALLAHABAD HIGH COURT. 
Crvin Revistoy No. 29 or 1909. 
August 3, 1909. 
Present :—-Mr. Justice Karamat Husain. 

JAMNA DAT—Oprosite Party—APPELLANT 
‘ . vergus 

BISHNATH SINGH—Appricaxt— 


RESPONDENT. 

(avil Procedure Code (det XIV of 1882), 3. 248— 
Judgment-debtor dead on the date of notice—Legal re- 
presentatios of the deceased nt impleaded—Limitation 
act (XV of 1877), Sch. IT, art 179, cl. 6—Provincial 
Small Cause Courts Act (IX of 1887), 8. 23—Question 
of lamitation—High Court can txterfere—MRevision. 


An application for execution was made, after 


the judgment-debtor’s death, without bringing his 
legal representative on the record. Notice undor 
section 248 of the Code of Civil Procedure was issued: 

Held, that the period of limitation under clause 
of article 179 of the second Schedule to the Limit- 
ation Act, 1877, began to run from the date of issuing 
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notice under section 248 ofthe Code of (Civil Pro- 
cedure, 1882, it being immaterial whether the ap- 
plication upon which the notice was issued was valid 
or not. Dhonkal Singh v. Phakkar Singh, 15 A 84, 
followed ; Matho Prasat v. Kesho Pristd, 19 A 337, 
noted, Kammal Singh vy. Laraiti, 2 A.L J. 67, hs 
tingnished. 

The High Court can interfere in rovision on a 
question of limitation decided by the Court of 
Small Causes J?aghunath Sahai v. The Oficial Le- 
quidati, 15 A. 139, not followed; Sarman Lil v, 
Khuhan, 160 A. 476; Mecarron v. Welti, 27 A. 
180, Lt, Cot. J. G. Turner v. Jagmohen Singh, 27 A. 531, 
A. W. N. (1906) 77; 2 A L. J. 297, referred to 

Revision against the order of the Judge 
of the Small Cause Court, Allahabad, dated 


the 13th of February, 1909. 


Mr. Gulzari Lal, for the Applicant. 

Mr. Parameshwar Dyal, for the Opposite 
Party. 

Judgment.—tThe facts of this case 
are ag follows :— 

On the ilth June 19043, a decree was 
passed. The first application for execntion 
was made onthe 4th of December 1906. 
A notice under section 248 of the Code of 
Civil Procedure was issued on that appli- 
eation, The serving officer reported that 
the judgment-debtor was dead. The decrec- 
holder got his application struck off for 
default. He made the second application on 
the 12th of December 1908. The learned 
Judge of the Court of Small Causes came 
to the conclusion that the second application 
was barred by time. In support of this 
proposition the learned Judge of the Conrs 
of Small Causes relied on the case of Mudho 
Prasad v. Kesho Prasad (1). The decree-holder 
has applied for the revision of the order of the 
Court of Small Causes on the ground that 
the period of limitdtion, under clause 5 of 
article 179 of the second Schedule to the 
Limitation Act (XV of 1877) begins ta 
run from the date of the issning of notice 
under section 248 of the Code of Civil 
Procedure and it is immaterial whether the 
application of the 4th December 1906, was 
or was not valid. In snpport of this conten- 
tion the learned Vakil for the applicant relies 
on Dhorkal Singh v Phakkar Singh (2), 
in the head-note of which it is stated that 
the issuing of a notice under section 248 
of the Code of Civil Procedure gives a fresh 
starting point of limitation under article 
179 clause 5 of Schedule second of the Indian 


(1) 19 A. 837. 
(2) 15 A. 84 
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Limitation Act (1877) whether such notice 
is issned on & valid or on invalid application 
for execution. The learned Vakil for the 
opposite party meets this proposition by citing 
a ruling reported in Kammal Singh v. Laraitt 
(3), which lays down that a notice under gec- 
tion 248 of the Code of Civil Procedure upon 
an application for execution of a time- 
barred decree could not have the effect of 
reviving the decree. He further contends 
that a question of limitation wrongly 
decided by a Court of Small Causes furnishes 
no ground for interference by this Court, 
and to support this he relies on Raghunath 
Sahat v. The Oficial Liquidator of the 
Himalyan Bank (4). I am of opinion that the 
rulings relied on by the learned Vakil for the 
opposite party have no application. The 
ruling in Kammal Singh v. Laratti (8) 
has no application, because in that case the 
decree was time-barred, while in the present 
case the decree was not time-barred and the 
application of the 4th December, 1506 was 
an only application not in accordance with 
law. The case before me is governed by the 
Full Bench ruling reported in Dhonkal 
Singh v. Phakkar Singh (2). The proposition 
that this Conrt has no power to disturb 
the judgment of a Court of Small Causes on 
a question of limitation is also not a correct 
proposition. A learned Judge ofthis Court, 
no donbt, in Raghunath Sahai v. The Oficial 
Liquidator of the Himalyan Bank (4), ruled 
that the conclusion arrived at by a Court of 
Small Canses on a question of limitation is not 
tobe disturbed. This led to a Full Bench 
ruling in oarman Lal v. Khuban ©), in which 
the following remarks occur: “We are 
satisfied that the Legislature did not intend 
to give under the provisions of section 25 
of Act IX of 1887, practically an appeal 
on law and facts from a decision of the 
Court of Small Causes whose decision js 
final, subject to the powers given by section 
25; and, in our opinion, section 25 is not 


° intended by ihe Legislature to be applicable 


excépt in those cases to which section 622 
of Act XIV of 1882 was considered to be 
applicable before the decision of their Lord- 
ships ofthe Privy Council in Amir Hasan Rhan 
v. Sheo Baksh Singh (6), notwithstanding 

(3) 2 A. L.T. 67. 

(4) 16 A. 189. 

(5) 16 A. 476. 

(8) 110.6; 115 A. 237. 
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‘the above remarks 1 find that this Court has 


interfered both on questions of fact and ‘law 
in Civil Revision. For interference on a 
question of fact see McOurran v. Welti (7) and ` 
It.-Col. J. G. Turner v. Jagmohan Singh (8). 
For interference on a question of law, that 
is, resjudicata see the judgment of this 
Court in Civil Revision No. 46 of 1903 
delivered on the 14th February 1904. In 
order to interfere in this case I have to 
consider if substantial justice calls for it. There 
is no doubt that the decree-holder has a decree 
in his favour. He ought not to be deprived of 
the fruit of his decree unless an express 
provision of law debars him. In my opinion 
in this case there is no such provision. I, 
therefore, allow this application with costs 
and setting aside the order of the learned 
Judge of the Court of Small Canses send 
back the case, that the Court may proceed 
with the execution ofthe decree. 
Applic tion atine 
9 27 A. 1 È 
8) 27 A. sii; ; A. W. N. (1905) 77 , 2 A. L. J. 297. 





{Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Crry Crvin Court Arrear No, 30 or 1908, 
September 28, 1909. 
Present :—Sir Ralph Benson, 
Offg. Chief Justice and 
Mr. Justice Sankaran Nair. 
P. KANNIAPPA CHETTY— 
’ APPELLANT 
versus 

RANGAMMAL AND orHEeRs—RE&SPONDENTS. 

Trterest-—-Penalty—Unconscionable transat tion—Deal. 
ings with slliterate persons—Burden ef proof. 

Where it appeared from the evidence that plain- 
tiff, a money-lender, had dealings with an old woman 
and her two sons, who were coolies, and got them to 
execute a bond showing larger @onsideration than 
was actually paid to the exeontants, and providing 
for enhanced interest from a certain date: 

Held, that tho Court was justified in noton- 
forcing payment of the full rate of interest. 

Appeal against the decree of the City Civil 
Court, Madras, dated 1st September, 1908, in 
0. 8. No. 235 of 1908. 

Mr. B. Govindan 
Appellant. 

Mr. T 5. Natesa Sastri, for the Respondents. 

Judgment.—wWe agree with the find- 
difigs arrived at by the Judge. Whether a 
transaction was unconscionable or not depends 


Nambtyar, for the 
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upon the facts of each case. The Ist defen- 
dant is an old woman, the others are her sons 
who are coolies, and the plaintiff is a money- 
lender. The bond is fora larger sum than 
what was paid andthe higher interest was 
only inserted to secure the prompt execution 
of a mortgage-deed. In these cireamstances 
we think the Judge was right in not enforcing 
payment of the full rate of interest. The 
interest decreed is reasonable. 
The appeal is dismissed with costs. 


Appeal dismissed. 


- 





(Not reported yet elsewhere.) 
- ALLAHABAD HIGH COURT. 
Finst CIL APPEAL FROM ORDER No, 37 or 1909. 
August 6, 1909. 

Present :—Sir George Knox, Kr., Acting 
Chief Jastice and Mr. Justice Alston. 
BACHI LAL AND ANOTHER -—[)EFDNDANTE— 
APPELLANTS 
VETEUS 


LAL CHAND—Pzatntire—ResponDext. 

Preemption—Wajib-ul-arz— t'o n str uction—Langu- 
age of the Wajib-nl-arz, variation in—Onstom or 
Contract : 

The Wajib-ul-arzes prepared at the two successive 
Settlements contained provimons about pre-emption 
in different words, but the. words used in the ono 
were not in conflict with the words used in the other: 
Hela, thatthe documents recorded custom and that the 
variation in the language did not affect its existence. 
Tasiddugq Husain Khan v. Ali Husain Khan, A W N. 
(1908), 121; 6 A. L. J. 470, referred to. 


First appeal from the order of the District 
Judge of Furrukhabad, dated the 3lst of 
March, 1 

Mr. Gulzaré Lal, for the Appellants. 

Mr. Moti Lal Nehru, for the Respondent. 

Judgment.—tThis appeal arises ont 
of an order of remand. The matter in dis- 
pute between the parties was whether or 
not the custom of pre-emption prevailed in 
a certain village. The Court of first in- 
stance found that there was no custom in 
the village of the right of pre-emption and 
that all that existed was a contract, recorded 
in 1872, which came to an end with the 
settlement. The District Judge after com- 
paring the words contained in the twajib- 
ul-arz of 1883 with the terms of the wajib- 
ul-arz prepared at the Settlement of 1872, 
held that the terms contained in both the 
toajtb-ul-urzes afforded sufficient proof of a 
custom of pre-emption existing in the vil- 
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lage. He accordingly set aside the decree of 
the Court of first instance and remanded 
the case -for further trial. In appeal before 
us ib is contended that the learned District 
Judge has put a wrong interpretation upon 
the words contained in the rajib-ul-arzes 
and that when the two are read together 
there is so much difference between their 
terms, that the only sound conclusion is 
that the wagib-ul arz of 1872 recorded a 
contract and not a custom. We have heard 
the clauses in both the wajtb-ul-arzes re- 
lating to this particular question, The wajib- 
ul-are pf 1833 stated the broad fact that 
before a co-sharer in the village could sell 
his share, he had to offer it for a price 
settled upon to other co-sharers in the vil- 
lage; and only when’ they refused to take 
it, could the property be offered to a stranger? 
The wojib-ul-arz of 1872, so far as pre-emp- 
tion is concerned, starts with the observa- 
tion that up to the present no case of pre- 
emption had come into Court; and conti- 
nues “amongst us share-holders as regards 
the right of pre-emption it is agreed that 
if a co-sharer wishes to transfer his share, 
his sharik karibi shall take it first, that 
the co-sharers in the village according 
to their grades, and if no co-sharer takes 
it, then, a stranger will acquire it.” Tho 
learned -Vakil for the appellant takes his 


stand’ upon the words which preface the. 


record in the wajtb-ul-arz of 1872, and also 
upon the fact that differences in detail 
have been introduced in the wajib-ul-arz of 
1872 which do not exist in the record of 1833. 
He also referred us tothe caseof Tasadduq 
Hussain Khan v. Alli Hussain Khan (1). The 
language used in the wajtb-ul-arz in the case 
jast cited is not word for word the langu- 
age used in the wajzd-ul-arz with which 
we have to deal. It is somewhat similar, 
but no more; and the words with which 
the judgment concludes are very important 
words which ought not to be lost sight of 
in dealing with cases of this nature. 
“Every question of this kind must be governed 
by the language which is-to be found in 
the documents under which rights of this 
kind arise, and the case law rarely gives 
much assistance to the Court in determin- 
ing such questions.” So we are thrown back 
upon the words contained in the w rjib-ul-ars 
relating to this particularcase. Both the 


(1) A. W. N. (1908) p. 121; 5 A. L. J. 470. 
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wajib-ul-arzes contain this in common, 
viž, & clear and positive intention on the 
part of the co-sharers in the mahal to 
shut the door against strangers. Auother 
important point is that the words in the 
wajtb-ul-arz of 1872 are nowhere in conflict 
with the words contained in the wajib-ul 
arz of 1833. We think that the learned 
District Judge was right in holding’ that 
both the wajib-ul-arses are evidence of cus- 
tom; that of 1833 sets ont the broad fea- 
tures of custom, that of 1872 fills in the 
details. The custom has been one uniform 
and certain custom from 1833 and so far 
as we know, up to the present day. We 
accordingly dismiss the appeal with costs. 
Appeal dismissed. 





(Not reported yot elsewhere.) 
ALLAHABAD HIGH COURT. 
FULL BENCH, 
Seconn Crvin APPEAT No. 1385 or 1907. 
5 August 9, 1909. 
Present :—Mr. Justice Banerji, 
Mr. Justice Richards and 
Mr. Justice Tudball. 
Sheikh WAJID ALI AND ANOTHER—- 
PLAINTIFFS—ÅPPELLANTS | 
versus 


Sheikh SAHAN alias Sheikh SHAHBAN 


AND OTHERS——DEFENDANTS—-RESPONDENTS. 

* Pre-amption—Pre-emptor not co-sharer at the date 
of aale, but becoming co-sharer by right of inheritance 
at the time of institution of surt—JWhether suit 
maintamnable—Assrciation of stranger as plaintiff— 
Forfeiture of right—“Stranger” meaning of—Member 
of co-parconary body, nit stranger—Pre-emption based 
on custom or Muhammadan law—Analogy. 

(1) A person having a right of pre-emption does not 
forfeit it by associating with himself as plaintiff a per- 
son who, though a member of the oo-parcernary body, 
does not possess the right of pre-emption. Ohhotu v. 
Husain Baksh, A. W. N. (1898) 25, followed ; Bhupal 
Singh v. Mohan Singh, 19 A. 324 ; Bhawans Prasad v., 
Dimru, 5 A. 197, distinguished. 

(2) Richards and Tudball, JJ.( Banerji, J, dissenting) — 
A successor, by right of inheritance, of a person who 
had tho right of pre-emption at the dato of the sale 
but did not seek to enforce it, can enforce that 
right. Muhammad Yusuf Ali Khan v.-Dalkuar, 20 
A. 148; Aoungilla Kunwar v. Gopal Prasad, 28 A. 
424; A, W. N. (1906) 78; 3 A. L. J. 191, followed, 
Sheo Narain v. Hira, 7 A. 535, distinguished. 

Per Banerj1, J.— 

A person, who had not a right of pre-emption at 
the date of the sale, cannot acquire that right by 
reason, of his subsequently inheriting the property of 
the person who had the right but did not seek to 
enforce it. Sheo Narain v. Ilira, 7 A. 686 (P. B.) 
followed, | 


H 
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Per Richards, J.— 5 

It does not follow as a general proposition that 
the analogy of the Muhammadan Law should be applied 
in pre-emption cases arising out of custom, 

Per Tudball, J.— 

In cages where right to pre-empt is based on custom, 
by a “stranger” is understood one who has no share 
in thè mahal concerned. A member of the co-par- 
cenary body, who has an indefeasible right to the share 
he holds, ig not a stranger merely because ho has not 
a right to pre-empt. Ohhotu v. Husain Baksh, A, W. 
N. (1898) 25, approved of; Fida Ali v. Muzafar Ale, 
6A. 65; Bhupal Singh v. Mohan Singh, 19 A. 824, 
referred to. 

Second appeal from the decision of the Ad- 
ditional Judge of Jaunpur, dated the 24th of 
August, 1907. : 

Mr. Abdul Magid, for the Appellants. 

Mr. Muhammad Ishag, for the Respondents. 

Judgment, 

Banerji, J— This appeal arises out of a 
suib for pre-emption brought by the 
appellants Wajid Ali and Ali Ahmad in 
respect of a sale made in favour of the 
first respondent on the Sth of July 
1905. On that date Al Ahmad, 
plaint, was admittedly not a co-sharer 
in the village. His grandfather, Bakht 
Ali, was alive at the time and owned a 
share which after his death devolved on 
Ali Ahmad by right -of inheritance before 
the institution of the suit. It is by virtue 
of the ownership of “this share, that Ali 
Ahmad claims pre-emption. These being 
the facts, two questions arise for considera- 
tion :— 

First.—Whether Ali Ahmad has a right 
of pre-emption, he being a person who was 
a co-sharer in the village at the date of the 
sale but became a co-sharer by righigpfinherit- 
ance before the institution of “the suit, 
and 

Second.—Whether Wajid Ali by associating 
Ali Ahmad with himself in, bringing the 
suit forfeited his own right of pre-emption, 
if he had any. 

As there is a conflict of rulings on the 
first point the case was referred to a 
Full Bench. In Muhammad Yusuf Ali Khan 
v. Dalkuar (1), it was held thatina case 
not governed by the Mubammadan law a 
person who was not aco-sharer in the 
village at the date of the sale but had 
subsequently acquired a share could claim 
pre-emption. Following this rnling it was 
held in Kaunsilla Kunwar v. Gopal Prasad (2), 

(1) 20 A. 148. 

(2) 28 A. 424; A. W. N, (1906) 78; 3 A. L. J. 191, 
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that the successor by right of inheritance of a 
person who had the right of pre-emption at the 
date of the sale was not debarred from suing 
to enforce that right by the fact that his 
predecessor had not done so. The contrary 
view was held by Burkitt, J. in the 
unreported case of Kedar Nath v. Ohunni 
Lal (S. A. No. 1123 of 1904, decided on 
10th January 1907) which was also a 
case in which the plaintiff pre-emptor did 
not own a share in the village ab the 
date of the sale but subsequently acquired 
a share by right of inheritance. The 
claim of the plaintiff was dismissed. In 
Sheo Narainv. Hira (3), a Full Bench of 
five Judges held that “where there 
is a right of pre-emption under the 
wagtb-ul-arz, which a share-holder could 
claim and enforce in respect of a sale 
of property, & person purchasing the 
said share-holder’s interest in the village 
subsequently to the sale cannot claim and 
enforce pre-emption as his vendor might 
have done.” Mr. Abdul Majid, the learned 
counsel for the appellants, has conceded 
that there is no: distinction in principle 
between the case ofa pre-emptor who has 
purchased a share subsequently to the 
sale sought to be pre-empted and that of 
one who has acquired a share by vight 
of inheritance, I think it is impossible to 
draw any distinction between the two cases. 
In the case of a pre-emptor who has acquired 
the pre-emptive tenement by purchase, the 
Full Bench raling is binding on the Court, 
as it has not been reversed by higher 
authority or dissented from by a later 
Fall Bench. Besides, having ‘regard to 
the inconveniences and anomalies referred 
to in the judgment of Mahmood, J. in that 
case, it cannot be leld that a pre-emptor of 
that description can maintain «a claim for 
pre-emption. “Similar inconveniences and 
anomalies would also arise in cases in which 
the pre-emptor did not own a share at the 
date of the sale but subsequently became a 
co-sharer in the village by right of inheritance. 
At the time when he acquired a share the 
vendee had already become a co-sharer in 
the village and, therefore, the pre-emptor had 
no priority over the vendee and was not 
entitled to oust him. The rule of pre-emption 
is a rule of substitution, the pre-emptor 


being substituted for the purchaser. The 
(3) 7 A. 535. 
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person to be substituted must necessarily 
bea person to whom at the time of thesale the 
property should have been offered for purchase 
and who was entitled to take the place of the 
purchaser. In the present case the custom 
recorded in the wajib-ul-arz is to the effect 
that if a co-sharer sells his share, the different 
classes of persons mentioned in that document 
would in their order have a preferential 
right to purchase, and the property should 
be sold to them. This’ requirement could 
not be fulfilled unless at the date of the 
sale persons answering to the description 
of those mentioned were in existence. It 
follows that a person who had no right 
of pre-emption at the date of the sale 
but acquired a right subsequently to the 
sale is not entitled to claim pre-emption in 
respect of it. It is urged that the right of 
pre-emption is a right running with the 
Jand and, therefore, whoever acquires the land 
acquires the right of pre-emption. As to this 
argument it may be observed in the first 
place that in every casevf pre-emption 
under a custom entered in the wajrb-ul-arz 
the right does not arise from the ownership 
of land, for example, where a brother or 
other relative who is not a  co-sharer 
has the right to pre-empt. Inthe next 
place it seems to me that when we talk 
of pre-emption running with the land, what 
is meant is thatthe land sold is subject 
to the right of pre-emption of a person who 
has such right at the date of the transfer 
in respect of which the right is claimed. 
Tt does not follow that the right devolves 
by inheritance. As has been already stated 
a Full Bench ofthis Court has held that 
the right does not pass to a purchaser 
from the person who possessed it. In my 
opinion the principle which applies in the 
case of a purchaser, equally applies in the 
case of devolution of interest by inheritance. 
I must, therefore, hold that a person 
who had no right of pre-emption at the 
date of the transfer in question cannot 
acquire that right by reason of his subse- 
qently inheriting the property of the person 
who hadtheright but did not seek tu 
enforce it. As the appellant Ali Ahmad had 
no right of pre-emption when the property 
in suit was sold heis not entitled to celain 
pre-emption in respect ofthat sale—and his 


suit has, in my opinion, beenrightly dismissed. * 


The second question as tothe forfeiture 
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ofthe right of the other plaintiff, if he has been invited. Having regard to the 
had any, is not free from diffculty. It | object of pre-emption the joining of a person, 
has been consistently held in this Court who, at the time ofthe institution of the 
that a person having the right of pre-emption suit, is gs much a co-sharer as any one else, 
who associates with himself a stranger cannot, as if seems to me, be regarded as 
to the village, thereby forfeits his own an attempt to defeat that object and to 
vight of pre-emption. The reason for the violate the rule of pre-emption. I fail ` 
rule is that by joining a stranger he seeks to seo on what equitable principle it can 
to do that which itis the object of thissuit be held that a plaintiff who possesses the 
to prevent—and thus attempts to violatethe right of pre-emption forfeits it in a case 
pre-emptive right [see Bhupal Singh v. like this. In Ohhotu v Husain Baksh 
Mohan Singh (4)]. Under the principles of (6), it was held “thatthe mere joining 
justice, equity and good conscience which by a person having aright of pre-emption 
we have to administer in cases of pre-emp- ` of persons who have an equal right of pre- 
tion, this rule. would certainly apply in emption but have not qualified themselves 
cases in’ which the person joined in the according to the Muhammadan Law toen- 
suit is a stranger to the co-parcenary body force it, and who are not strangers, will 
‘and has no co-parcenary interest or has not disentitle the person entitled to main- 
only a defeasible interest. The question, tain a suit for pre-emption, if he had sued 
however, is whether it should be applied alone, from maintaining a suit brought by. 
ina casein which the person associated is him so far as. he himself is concerned.” 
a member of the co-parcenary body and In that case pre-emption was claimed by 
has a complete and indefeasible interest as several persons, one of whom Chhotu orly 
co-sharer but does not possess the right of had performed the preliminary demands 
pre-emption, In my judgment the rule should required by Mubammadan law. The other 
not be applied in such a case. I do not plaintiffs were persons who if they had 
think that any hard and fast rule should complied with _ tbe requirements of 
be laid down and it seems to me that each that law, would have been entitled to main- 
case should be judged with reference to its tain a suit for pre-emption. Those plain- 
own peculiar circumstances. The word tiffs, therefore, had no right of pre-emption. 
‘stranger’ has, no doubt, beenheld to be a The learned Judges (Edge, ©. J. and 
correlative to the word ‘pre-emptor’ and to Aikman, J.) held that Chhotu had not for- 
denote a person who has no right of pre-emp- feited his right of pre-emption by joining 
tion. But there is no legislative enactment with the other plaintiffs in bringing 
or any other direct provision of law which the suit. That was, no doubt, a case under 
lays down that the association ofa ‘stranger’ the Mubammadan Law, but the principle 
with a pre-emptor entails aforfeiture of the aid down is equally applicable to all suits 
right of the latter. The forfeiture has been for pre-emption whether brought under that 
held to be incurred either on the ground of law or not. This ruling, therefore, supports 
estoppel as in the case cited above, or on the view that a person having a right of 
the ground of equitable acquiescence, as pre-emption does not forfeit it by associating 
held in Bhawani Prasad v. Damru (5). with himself a person who is a member 
The object of pre-emption is to exclude of the co-parcenary body But “does uot 
from the co-parcenary body a person who possess the right of pre-emption. If the 
does not belong to that body and is en- ‘plaintiff Wajid Ali has the right of pre- 
tirely outside it and is in that sense omption he has not, in my opinion, lost 
a stranger. In almost all the cases in that right by joining with him the other 
which it was held that a person possess- plaintiff Ali Ahmad, andthe Court below 
ing the right of pre-emption forfeits it by join- was wrong in dismissing his claim without 
ing a ‘stranger,’ the person joined wasa trying the other questions raised iu his 
stranger to the co-parcenary body and a total ` appeal to that Court. I would remand the 
outsider. The particular question before us case for the trial of those questions but 
* does not appear to have been decided in would dismiss the appeal and claim of 
any of the cases to which our attention Alli Ahmad plaintiff. 
(4) 19 A. 824, (5) 5 & 197 (6) A. W. N. (1898) p. 25, 


Vol, Im] 


SHEIKH WAJID ALI Y. SHEIKH SAHAN, 


, Richards, J—This appeal arises out of a 
suit for pre-emption. The plaintiffs base 
their claim on acustom prevailing in the 
village. The evidence of such custom isan 
extract from the wajtb-1l-arz which is to the 


effect that if any co-sharer wished to transfer - 


his share, the first right of purchase should 
be with a’co-sharer descended from the 
same ancestor, next witha co-sharer in the 
patti and next with a co-sharer in the thok. 

Itis to be assumed for the purpose of 
this appeal that the plaintiff Wajid Ali wasa 
co-sharer at the tine of the sale and at the 
institution of the suit. The plaintiff, Ali 
Ahmad, was not a co-sharer at the time 
of the sale but his grandfather was a 
co-sharer. Ali Ahmad succeeded hig grand- 
father and was aco-sharer when the suit 
was instituted. The defendant vendee is a 
stranger. It was contended on behalf of the 
defendant that Ali Ahmad had no right to 
pre-empt and that Wajid Ali (assuming he 
had aright to pre-empt) lost his right to a 
decree by associating himself in the suit 
with Ali Ahmad. This argument found favour 
with the Court below and the suit was 
dismissed; hence the present appeal. 

The respondents rely on the ruling of this 
Court in the case of Sheo Narain v. 
Hira (3). It was held in that case that a 
person purchasing from a co-sharer who had 
aright of pre-emption could not maintain 
a suit to enforce the right of pre-emption 
‘which his vendor had at the date of the 
sale. The ruling is a very unsatisfactory 
one. Ib was a decision of five Judges but no 
reasons are given for the decision by any 
of the Judges, save Mahmood, J. The Chief 
Justice, (Sir W. Comer Petheram) simply 
says ‘In my opinion the question referred 
should be answered in the negative.” 
Oldfield, Brodhusst and Duthoit JJ. concurred 
and then Mahmood, J. proceeds to give his 
jadgmeut and his reasons. The other members 
of the Court do not say that they concur in 
the reasons giren by Mahmood, J. and we are 
left in the dark as to whether or not the 
rest of the Court- concurred in the reasons 
given by Mahmood, J. 

The reasons given by Mahmood, J. for 
his decision are first that under the 
Muhammadan Law a vendee from a person 
who had a right of pre-emption cannot 
maintain a suit for pre-emption, and second 
hat in pre-emption cases the rules of Muham- 
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madan Law must be applied by analogy 
even where the right is claimed under 
Customary Law and not under the Muhm- 
madan Law. 

With all respect to the learned Judge, I 
cannot agree in his second proposition. 

I will grant for the purpose of argument 
that the customs of pre-emption found in 
these Provinces owe their origin to the 
Muhammadan Law of pre-emption. I do not 
think that it follows as a general proposi- 
tion that the analogy of the Muhammadan 
Law should be applied, in pre-emption 
cases arising out of custom. The Muham- 
madan Law and the Customary Law found 
in these Provinces are” widely different. 
The instances of pre-emption under the 
Muhammadan Law found in the books aro 
mostly in respect of houses, small plots 
of land and the appurtenances of houses. 
The Customary Law in these Provinces for 
the most part relates not to houses or 
their appurtenances but to zemindari rights 
in villages. Muhammadan Law (speaking 
generally) applies to one class of property, 
the Customary Law to a very different 
class of property. The Muhammadan Law, 
while it recognises pre-emption, has introduc- 
ed all kinds of technical devices to defeat 
it and render it nugatory. The Customary Law 
on the other hand has extended the doctrine. 
The customs vary considerably in different 
villages and so far as zemindari property iv 
concerned bear very little resemblance to 
the Muhammadan Law of pre-emption. I 
may give one example of the devices 
introduced by Muhammadan Law. A. Shafee 
who receives letter which either in the begin- 
ning or in the middle apprises him of the 
circumstances of his Shafa; if he read it on 
to the- end, his right of Shafa is thereby 
invalidated (Hamilton's Hedaya Vol. IIT 8. 38 
Ch. II,) where will we find such a condition in 
acustom prevailing ina village in these 
Provinces ? : 

Sometimes, no doubt, arule of Muhammadan 
Law may be applied in a pre-emption case 
arising out of custom but this is because 
the rule is reasonable, just and equitable, 
apart altogether from its being a rule of 
Muhammadan Law, e.g., in a case where 
there are two pre-emptors with equal rights, 
the property is divided. In the present case 
if we were to adopt the reasons of Mahmood, 
J. as to tho application of Muhammadan Law 
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why should the pre-emptor not be required to 
prove the making of the demands etc., required 
by Muhammadan Law? The custom as proved 
does not say that demands are unnecessary. 
The Full Bench raling referred to was a case 
of a vendee of a person having a right of 
pre-emption. There may be reasons for holding 
that such a vendee cannot maintain a suit 
apart from the analogy of the Muhammadan 
Law. Such a vendee owes his position to the 
fact that his vendor has violated the custom 
by himself selling to a stranger. In the case 
of a person acquiring title by inheritance, 
this objection would not exist. Allowing a 
stranger vendee io maintain a suitin respect 
of a sale made before the vendee acquired 
title, might also lead to a long series of 
pre-emptive rights and much consequent in- 
conveniences. In the present case, the cus- 
tom, as proved, gives the right of pre-emption 
as an incident to co-ownership and I think we 
ought to follow the ruling in Muhammad 
Yusuf Ali Khan v. Dal Kuar (1). The 
circumstances of that case and the present are 
identical in principle. In each case the 
pre-emptor derived title by inheritance and I 
think that the ruling in Sheo Narain v. Hira 
(3), may be distinguished. 

As to the second ground, namely, that 
Wajid Ali has disentitled himself to a decree 
by reason of having associated himself in 
the suit with Ali Ahmad, of course, if it be 

held that Ali Ahmad has a right to pre-empt, 

the question does not arise. Assuming that 
itis held that he has not, I still think that 
Wajid Ali ought not to lose his right. Wajid 
Ali was not violating the custom .0f pre-emp- 
tion by associating himself with Ali Ahmad. 
The object of this custom was to exclude ‘a 
person who was not a co-sharer. Ali Ahriad 
was a co-sharer when the suit was brought 
and, therefore, there was no violation of the 
custom by the plaintiff Wajid Ali. 


. ` Tho only reason for denying Wajid Ali a 


decree under the circumstances of the present 
case, would be the rigid application of the 
rules of the Muhammadan Law of pre-emption 
by analogy. 

I have already given my reasons for 
thinking that the general proposition that 
the rules of the Muhammadan Law are to 
be applied to the Customary Law of pre-emp- 
tion is not sound. 

Tudball, J—This appeal arises out of a suit 
to enforce a right of pre-emption in respect 
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ofa share in a zamindari, brought by the 
two appellants under a custom alleged to 
exist in the village, as recorded in the 
wajtb-ul-arz, This document states that when 
a co-sharer wishes to part with his share, 
then the right of purchase lies in his co- 
sharers in the following order :— 

(1) Co-sharers who are blood relations. 

(2) Co-sharers of the same patti. 

(3) Co-sharers of the same thok and of the 
village, in the above order of precedence. 
At the date of sale the plaintiff Ali Ahmad 
was not a co-sharer but the other plaintiff 
Wajid Ali was. 

Ali Ahmad’s grandfather, however, was 
a co-sharer on that date. He died shortly 
after it, without having shown whether he 
intended or not to exercise his right of 
pre-emption. Ali. Ahmad succeeded to his 
estate. The suit was brought within the 
period of limitation. The two questions for 
decision on appeal are:— 

(1) Whether Ali Ahmad, though he 

: was not  co-sharer on the date of 

- sale, has a vight to pre-empt? 

(2) If not, then has Wajid Ali lost his 
right to pre-empt by reason of his 
having joined Ali Ahmad with 
himself in the suit as a plaintiffP 
It is assumed for the purposes of 
this appeal that Ali Ahmad’s 

` grandfather and, Wajid Ali both 
had a right to pre-empt. The 
diffculty in deciding the first point 
arises ‘from the fact that the 
decisions of this Court in Muhammad 
Yusuf Ali Khan v. Dalkuar (1), 
RKaunsilla Kunwar v. Gopal Prasad 
(2), which are in favour of the 
appellants, clash with the decision 
of Mr. Justice Burkitt in S.A. No. 
1123 of 1904 d@cided on 10th 
January, 1907, and also apparently 
with the principle of the ruling 
of the Full Benchin Sheo Narain 
v. Hira (3). 

In the case reported in Mohammad Yusuf 
Ali Khan v. Dal Kuar (1), the pre-emptor 
was the daughter of a Hindu widow in 
whose favour the widow had relinquished 
her own life-estate, the sale, to pre-empt 
which the suit had been brought, having 
taken place during the widow’s tenure. 

In that reported in Kaunsilla Kunwar v. 
Gopal Prasad (2), the suit was brought by the 
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widow ofa Hindu who had succeeded to her 
husband’s estate subsequently to the sale which 
was the bone of contention in that suit, 

In the Full Bench case, Sheo Narain v. 
Hira (3), the person who songht to pre-empt 
was one who, himself a stranger to the 
co-parcenary body at the date of sale, had 
subsequently become a member thereof by 
purchasing a share from a co-sharer.- 

It will thus be seen that the circum- 
stances of the three suits were not alike 
though those of the first and the last were 
similar to this extent that there had been 
a voluntary transfer inter tiros in each. In 
Muhammad Yusuf Ali Khan v. Dal Kuar 
(1), the Full Bench case was considered but 
distinguished. 

In Kaunsilla Koni v. Gopal Prasad 
(2), the decision reported in the case 
of Muhammad Yusf Ak Khan v. Dal Kuar 
(1), was considered but no mention 
of the Full Bench ruling isto be found in 
the judgment. In the latter we find therein 
the following expression of opinion: “The 
right of pre-emption is a right which is 
incident to or arises out of the ownership of 
land and it seems to us that the person for 
the time being entitled to the land to which 
the right is incident may exercise the 
right so long as it is not barred by limit- 
ation or by conduct or circumstances which 
would render it inequitable on their part to 
enforce the right. I think that so-long as 
the right is not barred by limitation or by 
any matter which would render it inequitable 
to enforce it, the owner of the property in 
respect of which the mght to pre-empt 
exists, can maintain a suit for pre-emption 
notwithstanding that he was not the owner 
at the date on which the cause of action 
accrued.” On the other hand in the Full 
Bench ruling in Sheo Narain v. Hira (8), 
Mahmood, J. after stating that the Muham- 
madan Law must be applied by analogy in 
cases where the right of pre-emption ig 
based on custom recorded in a wajtb-ul-arz 
added: “Under that law, when the ownership 
of the, pre emptive tenement is transferred 
or devolves by act of parties or by opera- 
tion of law, the transfer or devolution passes 
pre-emption to the person in whose favour 
the transfer or devolution takes place, but 
the rule is essentially subject to the 
proviso that such person cannot enforce 
pre-emption in respect of any sale which 
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took place before such transfer or devolu- 
tion. This rule must also apply to the 
present case.” 

The reason why although the right of 
pre- -emption runs with the land the plaintiff 
“in this case” cannot be allowed to enforce 
itis that to rule otherwise would in effect 
be to allow a “stranger” to oust one whu 
was not a stranger at the time of the 
sale Mahmood, J. then goes onto point ont 
that in the case then before him, to allow 
the plaintiff, the 2nd vendee, to pre-empt 
would lead to an absurdity and certain 
inconveniences. Ifin the case of Kaunslla 
Kunwar v. Gopal Prasad (2), it was intended 
to lay down the broad rule that every 
transfer of a co-sharer’s share, even a sale to 
a stranger, passes with it a right to pre-empt 
in the case of a share which has previously 
been transferred to another stranger by 
another co-sharer, then I cannot agreo. The 
object of pre-emption is to prevent the 
introduction of astranger into the co-parcenary 
body. If a co-sharer transfers his share to a 
stranger then heis doing the very wrong 
to prevent which the right exists, and 1 
can see no equity in granting to this 2nd 
stranger the- right to pre-empt inthe case 
of another stranger who had entered the 
co-parcenary before he did. In this case the 
rule of Muhammadan Law is consistent 
with justice, equity and good conscience. 
But I do not think that the learned Chief 
Justice intended to lay down any such broad 
rule. The case before him was one in 
which property had passed by operation of 
law and not by a transfer inier vivos; 
and the decision is an authority simply 
for whatit decided, wz, that in such a 
case the heir who inherits has a 
vight to preempt the sale which took 
place before the estate vested in him. 
Equally so, the Full Bench decision in 
Sheo Narain v. Hira (3) is only an authority 
for the rule that-a person purchasing a share- 
holder’s interest in the village subsequently 
to another sale’ cannot claim and enforce 
pre-emption as his vendor might have done. 
The other Judges who constituted the Full 
Bench gave no reasons but the ruling is 
binding on us, so far as it goes, as it has 
not been overruled. 


Moreover, it is, in my opinion, correct. i 


a co-sharer, who has a vight to maintain a 
suit for pre-emption, instead of so doing doss 
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himself transfer to a stranger and thus 
commit the same wrong, he must be deemed 
to have relinquished or forfeited his right. 
To hold that he can pass it on to a second 
stranger would be inequitable. In such a 
case as I have already said the Muhammadan 
Law on the subject is consonant with equity 
and justice. On the other hand to apply 
the rule of Muhammadan Law, in the case 
of a devolution by operation of Law, would 
be also inequitable and unjust. In this 
respect | would point out that the rule in 
the case of inheritance is not the same in the 
three schools of Muhammadan Law (Hanafi 
_ Shafi, Shia). It is only in the Hanafi school 
that the ruleis enforced. The analogy of 
Muhammadan Law, moreover, can only be 
applied to cases of custom under a wajth-ul-arz 
where it is not repngnant to the principles 
of equity, justice and good conscience. In 
the Full Benchruling, Mahmood, J. applied 
it to the case of a transfer by sale to a 
stranger. I do not think that he can be said 
to have held that it should be applied even 
in the case of “inheritance of a share by an 
heir.” In equity and justice there is clearly 
no reason why an heir who inherits a share 
should not*prée-empt in the case of a sale which 
took place before the estate vested in him. 
None of those inconveniences or absurdities 
which Mahmood, J. pointed out conld arise 
in such a casé. I can see no reason to apply 
the arbitrary and inequitable rule of the 
Hanafi school of Muhammadan Law. 
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The Full Bench ruling in Sheo Narain v. 


Hira (3), cannot apply to the present case, 
whereas the ruling in Kaunsilla Kunwar v. 
Gopal Pershed (2), does cover it. 1 would, 
however, point out that the right of pre-emp- 
tion based on custom is not always aright 
which is incident to-or arises out of the 
ownership of land. In many cases the custom 
gives the right to a blood relation indepen- 
dently of the question as to whether he isa 
co-sharer or not. In every case one must 
look to the special circumstances thereof 
and decide it with the aid of the principles 
of justice and equity. 

In the present case which is based on 
custom and not Muhammadan Law, thére 
is nothing inequitable in allowing Ali Ahmad 
eto enforce the right which accrued to his 
e grandfather. He hasentered the co-parcenary 
body and hasan indefensible right to his 
share. Hoe is nota stranger in the sense in 


“above. 


mand. 
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which the ordinary co-sharer in a village 
understands the word. By allowing him to 
pre-empt, the Court is not doing injustice to 
any body. No suit for pre-emption can lie 
against him in respect to the share inherited 
by him. T, therefore, hold that he has a 
right to maintain the present suit, 

The next point is that if Ali Ahmad has 
no right to maintain the present suit, has 
Wajid Ali forfeited his right to do so, by 
reason of his having joined the former with 
himself in the suit. The decision of this 
point depends on the definition of the word 

` stranger” to be applied Attention has 
been cilled to several rulings in which the 


4 
word “stranger” has been defined as one who 


has not a right to pre-empt. This is the 
definition of the word according to Muham- 
madan Law vide Fida Aii v. Muzafar Ali (7). 

In Bhawan Perhad v. - Damu (5), 
the plaintif, who had a preferential 
right to-pre-empt, joined with himself two 
persons who had not such a preferential 
right and his suit was rejected on the 
ground that he had joined with himself 
“ strangers.” The rale therein laid down by 
Mahmood, J. is that a person cannot claim a 
right which he has himself violated nor can 
he be allowed to complain of an injury in 
which he has himself acquiesced. Tn Bhupal 
Singh v. Mohun Singh (4), the word ‘stranger’ 
was defined as a person who has not a right 
of pre-emption, reference being made tothe 
ease of Fida Ali v. Muzafar Ald (7) noted 
But in this case the stranger was 
a true “stranger” he not having a share 
in the mahal, The present question which 
is now before us was not before the Court 
in that case. 

But in Chhotu v. Hussain Bakhsh (6), the 
circumstances were very similar to those 
which are now under consideratign. The claim 
in that suit was actually based on Muham- 
madan Law. Certain persons had an equal 
right with the plaintiff to pre-erapt but had 
not qualified themselves according to Muham- 
madan Law to enforce it. They were not 
strangers to the co-parcenary body but had 
merely failed to comply with the technical 
rules of Muhammadan Law relating to de- 
It was held that the plaintiff had 
not forfeited his right because he had joined 
them with himself in his suit. The decision 
seems to me to be contrary to Muhammadan 

(7) 5 A. 65. 
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Law. But the present case is not one based 
son Muhammadan Law. Ali Ahmed on the 
date of suit was a member of the co-par- 
cenary body and had an indefensible right 
to the share which he held. Wajid Ali 
is not attempting to introduce an outsider 
by joining Ali Ahmad with himself. He 
is not committing the wrong which he 
himself is seeking to preyent. Again apply- 
ing the principles of equity, justice and 
good conscience, I can see no reason why 
hig suit should be defeated merely because 
Ali Ahmad has noright to pre-empt. In 
cases where the right to pre-empt is based 
on custom, by a “stranger” is understood 
one’ who has no share in the mahal con- 
cerned. For the purposes of this appeal it 
is assumed that Ali Ahmad’s grandfather 
(his predecessor-in-title) had a right to 
pre-empt as against the vendee. Ali Ahmad 
- has taken his place in the co-parcenary body. 
He cannot I think be beld to be a stranger 
to that body merely because his grandfather's 
right to pre-empt in the present case has 
not come down to him. The case is one 
- in which the definition of Muhammadan Law 
should not be applied as itis notin the 
circumstances consistent with the principles 
of equity, justice and good conscience. I would, 
therefore, hold that Wajid Ali’s suit cannot 
be defeated merely because he has joined Ali 
Ahmad with him in this suit.. I would, 
therefore, admit this appeal andset aside the 

decree of the Lower Court. 
By THE Covrt.—In accordance with the judg- 
ment of the majority of the Bench, the 
appeal is allowed, the decree of the Court below 
is set aside and the case is remanded to that 
Court under the provisions of Order 41, 
Rule 23 of the Code of Civil Procedure, 
with directions to re-admit it under its 
original number in the register and dispose 
of it accordin$ to law. Costs here and 
hitherto will follow the event. The costs 
of this Court will include fees ou the higher 
scale. 
' Appeal allowed. 
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(Not reportod ych elsewhere ) 
ALLAHABAD HIGH COURT. 
Secoxp Ovir APPEAL No. 653 or 1908, 
August 6, 1909. 

Present :—Mr. Justice Banerji and 
Mr, Justice Richards. 

GOPAL SINGH AND ANÓTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
GANGA PRASHAD PANDJI— 
PLAINTIFF——RESPONDENT. 

Pre-emptun—Wajib-ul-arz, construction of—Pa tes 
tum, effect of— 

In a suit for pre-emption, the plaintiff relied on 
a wajib-ul-arz which provided :—A co-sharer wish- 
ing to sell his share must goll it first to brothera 
who arcalso co-sharery, second to hiseadars in the 
path, third to the lambardar of the path, 
fourth to the lambardar of the village, fifth 
to A co-sharer in the village.” When the wajid-ul. 
arz was prepared the village was an imperfect pat- 
tidart village. It consisted of no anaha). and the 
whole of the co-parcenary body were jointly reg. 
ponsible for the payment .of the revenue. Subse. 
quenily the village was divided into two. Mwhals and 
the plainnff held a share in the mahal other than 
that in which tho property was situate : Held, that 
the effect of partition was that the plaiutıf ceased 
to be a co-sharer of tho vendor and he had no right 
to pre-empt. Dalgawjan Singh v. Kulka Singh, 22 A, 
1, followed. 

Jankı v. Ram Partab, 28 A. 286 ; 2 A, L. J. 888: A. 
W. N. (1906) 2, distingmshed. f 

Second appeal from the decision of the Dig- 
trict Judge of Mirzapur, dated the 15th of 
April, 1908. 

Mr. M. L. Agarwala, for the Appellarts, 

‘Mr. Tej Bahadur Sapru, for the Responder. 

Judgment.—this appeal arises out 
of asuit for pre-emption brought in respect of 
a sale made on the 23rd of October, 1906, 
The vendee is an outsider tothe village. The 
plaintiff owns a share in the village but not in 
the mahal in which the property in question is 
situate. He relies- upon the wajib-ul-arz of 
1289 Fasli, which provides that a co-sharer 
wishing to sell his share must sell it frst 
to brothers who are also co-sharers, second to 
hissadara in the patti, third to the lambardar of 
the patti, fourth to thelambardar of the village, 
fifth-to a co-sharer in the village. At the 
time when this toajil-ul-arz was prepared the 
village was an imperfect pattidari village. 
It consisted of paitis butno mahals and the 
whole co-parcenary body were jointly respon- 
sible for the payment of the revenue and a 
common boud existed between them. At 
the time of the preparation ofthe wajib-ul- 
arz a partition was in progress but it was 
completed subsequently. The twajib-ul-arz 
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was prepared in the course of revision of Set- 
tlement and not in the partition proceedings. 
The plaintiff comes within the fifth cate- 
gory of pre-emptors mentioned in waib-ul-arz 
and claims as such it is contended that 
after the partition of the village into two 
separate mahals, the plaintiff has ceased to 
be a co-sharer of the vendor and has, 
therefore, no right of pre-emption. We think 
this contention is correct. The case cannot 
be distinguished” from the Full Bench 
ruling in Dalganjan Singh v. Kalko Singh 
(1). The terms of waglb-ul-arz in 
both the cases are very similarand the re- 
marks made in the judgments in the Full 
Bench case apply with equal if not greater 
force to the circumstances of the present 
It was held in that case and in many 
other cases that in each suit for pre-emption 
the Court must construe the terms of the 
particular custom recorded in the wajib-ul-arz 
in which the claim is based. The custom 
upon which the plaintiff relies is, as we 
interpret, a custom which requires that per- 
gons having a right of pre-emption must 
have the comm:n bond of being co-sharers. 
After partition the plaintiff who is not a 
co-sharer in thesame mahal with the vendor 
ceased to be a:pre-emptor of any of the 
descriptions mentioned in the wagtb-ul-arz 
of 1289 Fask. The fact that at the time 
when the wajrb-ul arz was prepared a parti- 
tjon was in progress is immaterial. The Court 
below has relied on the decision of this 
Bench in Janki v. Ram Partal (2). 
The circumstances of that case are 
distinguishable from those of the present. 
The wajtb-ul-arz in that case was 
prepared at a time when the village had 
already been divided into mahals. So that 
when it provided that a share-holders in the 
village would have a right of pre-emption, it 
was clearly meant that the right would attach 
to persons who were not co-shaver in the 
same mahal. It is for that reason 
that it was held in that case that upon the 
terms of the particular wajtb-ul-urz, which 
was referred to and relied upon, the plaintiff 
had a right of pre-emption. This circum- 
stance, as we have observed, above, do not 
exist -in the present case. We find it im- 
possible to distinguish this case from the 


‘ease of Dalganjan Singh v. Kalka Singh (1), 


' (1) BALL 
(2) 28 A. 286; 2 A. L. J. 838 ; A. W. N. (1908) 2. 
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' suit with costs in all Courts 


“the complainant. 


- eide, 
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which has never been departed from except 

perhaps in one case; but we need not refer» 
to that case as its circumstances were appa- 

rently different. The result is that we 

allow the appeal, set aside the decrees of the 

Courts below and dismiss the plaintiff's 

including in 

this Court fees on the higher scale. 


Appeal aliowed. 





(Not reported yot clscw here.) 
MADRAS HIGH COURT. 
Crimixat Revision Case No. 349 or 1909. 
September 7, 1909. 

Present .—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

Iun re VENCATARAMANUJA REDDI anb 
OTHERS—ÅCCUSED— PETITIONERS. 

Penal Code (Act ALP of 1860), 29 411, 447— Chi- 
nunal trespass, essentials of—intention to annoy. 

To constitute an offenco under section 447, Indian 
Penal Code, it must be found thant the accused in- 
tendod to commit an offence, or to intimidate, in- 
gult or annoy tho complainant 

Tho fact that the accused's act caused annoy- 
ance will not render 1b an offence, unless the in- 
tention of the accused was to annoy. í 

Queen-Emprto»s vy. Rajapadayachi, 19 M. 240; Ban. 
peror y. Jung: Singh, 28 A. 194 and Emperor v Bazid, 
27 A. 298, referred to. 

Petition to revise the judgment of the 
Joint Magistrate of Chingleput in Criminal 
Appeal No. 31 of 1909, confirming the 
conviction and sentence passed upon the 
petitioners by the 2nd Class Magistrate of 
Chingleput in C. C. No. 85 of 1909. 

Mr. T. Rangachariar, for the Petitioners. 

The Public Prosecutor, Contra, 

Order.—Whatthe Joint Magistrate finds 
is that the intention of the accused was to take 
possession unlawfully of the land, and having 
found this he says that the act of the accused 
necessarily involved anno%ance to the 
complainant. To bring the case under 
section 447, Indian Penal Code, it must be 
found that the accused intended to commit 
an offence or to intimidate, insult or annoy 
The -act of the accused 
may have caused annoyance to the com- 
plainant when he became aware of it but un- 
less the intention of the accused was to annoy, 
and this is not found, they cannot be found 
guilty under section 447, Indian Penal Code, 
Queen-Emprese v. Rajapadoyachi (1), 
(1) 19 BE. 240. 


~ 
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„Emperor v. Jangi` Singh (2) and Emperor v. 
Bazid (3). 
We, therefore, set aside the convietion and 
acquit the aceused. The fines if paid will 
be refunded. 


Conviction set aside. 
(2) 26 A. 194. 
(3) 274A. 298, 





(Not reported yet elsewhere ) 
MADRAS HIGH COURT. 
Lerrers Patent APPRAH No. 81 or 1908. 
September 16, 1909. 

Present :—Sir Ralph Benson, Offg. Chief 

Justica and Mr. Jusiice Sankaran Nair. 

E. N. VENKOBA ROW-—APPELLANT 
verstis 5 
THUNIYA NATARAJA CHETTY AND. 
l OTHERS— RESPONDENTS. 

Civil Piocedure Code (Act XIV of 1882), 2. 409— 
application t) Rue in forma paupens—Enguiry into the 
question of pawperiam—Scope of exquiry— Whether 
enquiry can be extended to questions affecting the 
merits ef the case—Waiver by part y—Jurisdiction, 

An onguiry under section 409, Civil Procedure 

~“ Code, (XIV of 1882), should be confined to the ques- 
tion of paupcrism of the applicant and should not 
be extended so asto cover matters touching the 
merits of the case. 

Vijendra Tirtha Swami y Sudhindra Totha Swami, 
19 M. 197 and Kamrakh Nath v. Sundar Nath, 20 A. 
299), dissentel from. 

Rathnam Pilla: v. Pappa Pillai, 18 M. L. J. 195 
(E. B.), followed 

The fact that the Court makes an enquiry into the 
ments, under section 400 of Act XIV of 1882, with- 
out any objection by the party will not make ita 
case of waiver, assuming that such waiver would 
give junsdiction to the Court to decido the question. 

Appeal under clause 15 of the Letters 
Patent, against the following decision of 
the Hon’ble Mr. Justice Abdur Rahim in 
O. R. P. No. 558 of 1907, daied 22nd October, 
1908, against the order of the Subordinate 
Judge of Combaconam in O. P. No. 28 of 
1907. 3 

Abdur Rahim, J.—I think in this case the 
Sub-ordinate Judge had jurisdiction to decide 
the question of limitation under sections 407 
and 409, Civil Procedure Code[ Vide Vijendra 
Tirtha Swami v. Sudhindra Tiratha Swami (1) 
and Kamrakh Nath v. Sundar Nath (2)]. The 
Court before which an application is made to 
sue in forma pauperis has power not only to in- 
quire into the question of pauperism, but 
also as to whether the applicant has a 
prima facte, good and subsisting cause of 

(1) 19 M. 197. 

(2) 20 A, 299, 
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action, and for this purpose it may take 
evidence, under section 409, Civil Procedure 
Code. In cases of doubt, the Court whose 
permission, is asked for to sue im forma 
pauperis should grant the application, if 
the applicant has made ont that he is a 
pauper, but even in such a case, if the 
Conrt proceeds to gift the matter it cannot 
be said to exceed its jurisdiction, but at the 
most would be acting irregularly. In this 
case the petitioner before me acquiesced in, 
if not consented to, the Subordinate Judge 
taking evidence and deciding- the question 
of limitation. Itis possible, as suggested 
by .the learned, Vakil forthe counter-peti- 
tioner, that the petitioner might have had 
reasons of his own for not objecting toan 
enquiry being made at that stage as to 
whether he has a subsisting right to sue. 
It is next suggested by the Advocate-General, 
who appeared in support of this petition 
that the Subordinate Judge’s decisionon the 
question of limitation is wrong. Even if 
it were so, I doubt if I could interfere with 
it under section 622, Civil Procedure Code.. 
But Ido not think that it is wrong. The 
Subordinate Jndge, who appears to have 
very carefully considered the merits has, 
in my opinion, come toa right conclusion, 
and it would be superfinons on my part 
toadd anything to his well-reasoned judg- 
ment. The petition must be dismissed with 
costs. . 

Against this judgment the petitioner pre- 
ferred a Letters Patent Appeul to the High 
Court. 

The Hon. P. S. Stvaswami Atyar (Ad- 
vocate-General), for the appellant. 

Mr. T. R. Ramachandra Atyar and Mr. 
L.A Govindaragava Azyar. for the Respond- 
ent. 

Judgment,.—tThe allegations in the 
plaint do not show that the plaintiff has no 
right to sue. But on evidence taken inthe 
enquiry -held under section 409, the Sub- 
ordinate Judge. has held that the suit is 
barred by limitation. He was wrong in doing 
sof Vide Full Bench decision in Rathnam Pillai 
v. Pappa Pillai(3) |where it is heldthat the evi- 
dence taken under that section must be con- 
fined to the question of pauperism. The case 
in Vijendra Tirtha Swami v. Sudhindra Tirtha 
Swami (1) relied on by the learned Judge 
has been overruled by this Full Bench decision 

(3) 13 M. L. J. 295. 
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in Rathnan Pillai v. Pappa Pillai(3) which he 
has not referred to in his judgment, and 
the case in Kamrakh v. Sunder Nath (2), 
if opposed to the Full Bench deci- 
sion, cannot be followed. We see no waiver, 
even assuming that such waiver would give 
jurisdiction to the.Court to decide the ques- 
tion. The Subordinate Judge has not decid- 
ed the question whether the plaintiff is a 
pauper. . 

We must, therefore, reverse the orders, and 
remit the case tothe Subordinate Judge to 
deal with it in accordance with law. Costs to 
abide the result. 
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Appeal allowed, 


(Not reported yet elsowhere.) 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Secoxp Civiu Appgan No. 123 or 1906. 
August 2, 1909. 

Present :—Sir George Knox, 
Acting: Chief Justice, Mr. Justice 
Banerji and Mr. Justice Richards. 

TAJAMMUL HUSAIN KHAN—PLAINTIFE— 
APPELLANT 
verstts 
- NAWABDAD KHAN AND orgers— 

DeEFanDANTs— RESPONDENTS. 

Cout Fees Act (VII oJ 1870), e. 10—òtay of surt— 
Deficeency of Court-fee—Munsarim’s report asto de- 
ficren-y on the day of presentution—Deficiency made guod 
anten time fired —Limitation—Swuit not barred, 

A Munsif for want of jurisdiction returned a 
plaint to be presented to the proper Court. Next 
day whon it was presented to the Subordinate 
Judge’s Court, the Muxsarim of that Court reported 
that as a result of the enquiry of the Alunsif 
there was a deficiency in the Court-fee. The Bub- 
ordinate Judgo fixed a day for hearing tho parties 
upon the question, and on that date, being satisti- 
ed as to the deficiency, granted some further time 
to make itgood. The deticiency was paid up within 
time and then the suit was registered. Meld, that 
the Subordinato Judge had mghtly acted on the 
power given him hy section 10 of the Court Feos 
Act, 1870, to stay the smt until the deficiency had 
been made good within the timo granted by him. 

Held, further, that the principles laid down in 
the Full Bench ruling in Ham Ram v. Akbar 
Husain, 29 A. 749; 2 M. L. T 375; 4 A. L J. 636; 
A. W. N. (1907) 253 (F. B.), applied to the cense and 


"tho suit was not barred by time. 
a 


Sezond appeal from the decision of the 
District Judge of Farrukhabad, dated the 9th 
of December, 1905, 


INDIAN CASES. 


[909 


Mr. Satnarain, for the Appellant. 

Mr. Abdul Majid, for the Respondents. 

Judgment.—tThe suit out of which this 
appeal arises was first instituted in the 
Court of the Munsif of Kaimganj. The 
plaint was presented to that Court on the 
28th of September 1904. It so happened 
that the period of hmitation prescribed for 
the suit expired on the 29th of September 
1904. The Munsarin of the Munsif’s Court 
on the 23th of September 1904 reported 
inter aha that the Conrt-fee affixed to the 
plaint was sufficient and the Mnunsifon that 
report ordered “that the plaint be registered 
as a suit.” Doubt arose whether the case 
was within the jurisdiction of the Munsif hav- 
ing regard to the value of the subject-matter 
of the suit. Thé Munsif directed an enquiry 
to be held in which he had the aid of 
the Tahsldar and came to the conclusion 
that the value of the subject-matter was 
one beyond his jurisdiction. He accordingly 
on the 30th of November 1904, returned the 
plaint for presentation to the proper Court, 
By the following day the plaintiff presented 
the plaint in the Court of the Subordinate 
Judge of Farrukhabad. The Munsarim of that 
Court reported that as a resalt of the 
enquiry of the Munsif, there was a deficiency 
in the Court-fee as regards the property 
not assessed to Government revenue. 

The Subordinate Judge held the question 
over and wished to hear arguments on- 
the point. A day was fixed, namely, the 
4th of January, 1905. After hearing argu- 
ments and apparently after considering the 
report on the enquiry ordered by the 
Munsif, the Subordinute Judge came to the 
conclusion that the Court-fee was insufficient. 
He fixed the sum which had to be paid 
and directed the deficiency to be made good 
within 4 days. The order Was complied 
with and the deficiency put in by the 7th 
of January, 1905 On that date the Subordi- 
nate Judge ordered the suit to he 
registered. He then considered the suit ‘on 
its morits and decreed a portion of the 
claim brought by the plaintiff. Inthe conrse 
of his judgment the learned Subordinate 
Judge uses these words “I hold that section 
10 applies, that the full Court-fee has been 
paid in this Court and that the snit is not 
time-barred” From this it is evident that 
the Subordinate Jndge held that he had 
acted on the power given him by section 
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10 of the Court Fees Act to stay the suit 
until the deficiency had been made good 
within the time granted by him. In appeal 
the learned District Judge held that ‘‘ there 
was no mistake or inadvertence in the 
Subordinate Judge’s Court. According to 
the Fall Bench ruling in Balkaran Rat 
v. Gobind Nath Tewari (1), the Subordinate 
Judge could not apply section 10 of the 
Court Fees Act and the suit was barred by 
limitation.” He accordingly dismissed the 
plaintiff’s suit. In the appeal before us it 
is contended by the learned Vakil for the 
appellant that section 10 of the Court Fees 
Act does apply to this case as also do the 
principles laid down in the Full Bench 
ruling in Hari Ram v- Akbar Husoin (2). 
We hold that this contention is sound. We 
accodingly decree this appeal, set aside the 
decree of the lower appellate Court and 
remand the case to that Court under order 


„41, rule 23, with directions to re-admit it 


under its original nomber in the register 
of appeals and to dispose of it onthe merits. 
We make no order as to costs. 
= Appeal decreed, 
C1) 12 A. 129. 
(2) 29 A. 749; 2 M. L. T. 875; 4 A. L 7.636; WN. 
(1907) 253 CF. B.) 





(s. c. 13 0. W. N. 1165.) 
CALCUTTA HIGH COURT. 
Orrtarvan Crys Sum No. 748 or 1903. 
May 26, 1909. 

Present :—Muv. Justice Fletcher. 
MOTI LAL RAHA AND ANOTHER— 
PLAINTIFFS 
versus 


INDRA NATH BANERJEE AND 


ANOTHER—DFPENDANTS. 

Defamatron—Employing cnrespondent insufficiently 
acquainted with lunguage—OConsequence—Marter and 
Seryant—Scope of serranas uuthnity—Joinder of 
partws—Defamation of firm—AU partners should jon 
in suit fur damage:—Lihel per se—Commuon interest — 
Privilege— Malice, proof uf —Burden of proof. 

Ifa firm chooses to empoly as their correspondent, 
a person insufficiently acquainted with the langnage, 
in which he is to correspond, they must bear the 
consequences. 

The scope of aservant’s authority is the same as ` 
the scope of his employment, and if it is the duty 
of the servant toconduct the English correspond- 
enco of his master, the lattor is hable fora defama- 
tory letter published by the servant in the course of 
his employment. 

Citizen's Life Assurance Co, v, Brown, (1904) A, C, 


CASES. $31 


423, ; 73 L. J. P. C. 102; 90 L T. 739; 33 W.R 176: 
20 T. L. R. 479 (P. C ), followed. i ` 

Where “the libel sued for is a libel defa ` 
the firm, and tho damages sued for are meray ar 
injury to the joint business, all the parmers should 
join in such a suit. 

Le Fanny Malcolmeon, 1 H. L. C. 63 
v. Marchant, 7Q B. 918, reforred to. ERNE Palio 

The statement that “these people will buy and 
supply any and every sort of the cheap coal to 
make some profit with the contract in tho namo 
of “Joto Janki Coal” ise statement of fact and nut 
a comment, and such words are hbelloug per ge. 

If the conduct of the plaintiff, however innocent 
1b may have been, was largely responsible in 
provoking a libel, the Court should take such 
condact into account in assessing the dainages, 

When a libellous communication is of such n naturo 
that it can fairly bo said that he who made it 
had an interest in making snch a communication 
and the persón towhom it was mado had a cor- 
responding interest in having it made to him the 
occasion 13 a privileged one. : 

Hunt v. Great Northern Ry. Co., (1891) 20. 

19], followed. ey BG Bans, 

When the occasion is privileged the burden 
ing actual malice is on the plaintiff, 

Hedditech v. McIlwaine (1894), 
followed. 

Bat the plaintiff need not adduce extrinsic evi- 
dence of malice, as he may rely upon the words of the 
libel and tho circumstances attending its publication. 


of prov- 


2 Q. B. 34, 58, 


Tf the language used is much too violent for the 
occasion and circumstances to which it ig applied 


or utterly beyond or disproportionate to the facts 
thero is evidence of malice. On the other hand. 
to hold all excess beyond tho absolute exigency of 
the occasion to be evidence of malice would in effect 
greatly limit, if not altogether defeat, the pro. 
tection which the law throws over privileged cop- 
munications. 


Langhton v. Tht Bishop of Sodor and Man 
P. C. 405, 508, followed. 4 PETRS 
Clark v. Molyneur, 3 Q. B. D. 237, 245 and Nevill- v. 
Fins Aite and General Insurance to, (1895)2 Q B 
156, 170, referred to. f 


Suit for damages for defamation. 

The alleged libel was contained in the follow- 
ing letter, dated Jaly 25, 3903, written by the 
defendant's firm to the Eastern Bengal State 
Railway. 

“To the “Manger, E B. S. Railway. 
4t . 

Dear Sir, z 
We beg to bring to your good self’s 
notice that the Asansole Coal Syndicate have 
no colliery near Jote Janki. We have to inform 
you that there is no other colliery in Jote 
Janki save what we are working. We beg 
to enclose herewith copy of our letter of 


date to the Asansole Coal Syndicate, We ° 


wonder how the Railway authorities hare 
accepted their tender without making enquiries 
shout the parties and also without trying 


~? 


ef 
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their coal. We sre compelled to write this 
letter just to safeguard our interest, for these 
people will buy and supply any and every 
sort of cheap coal to make some profit 
with the contract in the name of Jote Janki 
coal and there will consequently be bad 
reports on the quality ‘and the name of 
our Jote Janki coal will be spoiled in your 
Railway. 

“Thanking you in anticipation for your 
prompt action in the matter. 

“Yours faithfully, 
“Banerjee Santan.” 

Messrs. P. L. Buckland and H. Stokes, for 
the Plaintiffs. 

Messrs. A. Chaudhury, B. C. Mitter, L. P. 
E. Pugh and Nisith O. Sen, for the De- 
fendants. 

Judgment.— this suit, the plain- 
tiffs seek to recover damages from the 
defendants for libel. 

It appears that the defendant, Indra Nath 


Banerjee, is the owner ofa colliery in the ` 


Mouzeh Jote Janki. In close proximity to 
his bolliery are situate two other collieries, one 
belonging to Singaram Colliery Co., and the 
other to P. K. Chatterjee, the latter of which 
is or was, until recently, called The New 
Topsi Colliery. In or about the year 1902, 
the defendant Indra Nath opened up his 
colliery and his coal was sold in the market 
as‘ Jote Janki’ coal. From the evidence 
giyen on behalf of the defendant, which I 
accept, it appears that the steam worked by 
Indra Nath was a superior coal to that 
worked by the Singaram Co. and P. K. 
Chatterjee. The coal produced from all the 
three pits is, however, coal that is known in 
the market as ‘Second Class Coal.’ There 
can be little doubt but that the coal from 
Indra Nath’s pit had become known in the 
Caleatta market amongst people who deal 
in this class of coal as ‘Jote Janki’ The 
coal fromthe Singaram Co's pit and P. K. 
Chatterjee’s pit heing known as‘ Toposi ” 
and “New Toposi.’ 

The evidence on behalf of the defendant, 
Indra Nath, especially the evidence of Mr. 
Bowrey of Messrs. Macleod & Co., the manag- 
ing agents of the Singaram Co., is clear as 
to this. Itis also in evidence, as stated by 
one of the plaintiffs’ witnesses, that ‘ Toposi ’ 
coals are about the worst on the market. ‘ 

I have, therefore, come to conclusion that, 
in the year 1908, coal from Indra Nath’s pit 
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had become well recognised in the market 
amongst people who deal in second class coal 
as Jote Janki? coal. 

In May and June 1908, the Eastern 
Bengal State Railways were calling for 
tenders forthe upply of coal for the use on 
the Railway. 

Indra Nath’s firm—Bannerjee Santan 
sent in a tender to the Railway ; and, in 
accordance with the practice of the Railway, 
Bannerjee Santan supplied to the Railway 
two wagon loads of their Jote Janki Coal for 
the purpose of testing. The coal was duly 
tested in the Locomotives of the Railway 
and found to be satisfactory. The result of 
the test was reported to head-quarters on 
June 28th. 4 

Two days later—on the 30th June 1908—. 
the plaintiffs tendered for coal to the Railway. 
The tender included 30,000 tons of “ Jote 
Janki ” coal. 

Now, on the 30th June, the plaintiffs had 
no coal coming from the Mouzah Jote Janki 
On the Ist July, however, they entered into 
a contract with P. K. Chatterjee for the 
purchase of 24,000 tons of “ steam coal from 
Jote Janki Colliery.’ No sample of the coal 
tendered was delivered to the Railway nor 
offered to them by the plaintiffs until after 
the date of the libel complained of. The 
price in the tender sent in by thé plaintiffs 
was less than that in tender of Bannerjee 
Santan by 3 annas per ton. 

On the 20th July, the Railway authorities 
accepted the plaintiffs’ tender and also the . 
defendants’ tender to the extent of 6,000 tons. 
The plaintiffs have not thought fit to call 
any person in authority from the Railway. 
But, from the evidence of the Superintendent 
of the State Railways in the coal field, as 
to the enquiries that he was directed to make, 
there can be little doubt that the Railway 
authorities accepted the plaintiffs’ tender 
withont a test of the coal owing to the very 
satisfactory test the defendants’ coal had 
stood and in the belief that the coal tendered 
for by the plaintiffs was coal of the same 
quality. Onthe 25th July, the defendants’ 
firm wrote to the Eastern Bengal State 
Railways the libel complained of. The letter 
itself was written by Indra Nath’s son, 
Atindra, who was originally joined asa de- 
fendant, but who died during the pendency 
of the suit. <Atindra was engaged in the 
Calcutta office of the firm of Bannerjee Santan. 
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It was-his duty-to do‘suth of the correspond- 
‘ence as was required to be -done in English. 
It is said that he was not well acquainted 
with the English language and that his words 
must not be too closely looked at, To this, 
‘Lam unable to assent. Ifa firm' chooses to 
employ as their correspondent, a person in- 
sufficiently acquainted with the. language in 
which he is to correspond, they must bear the 
consequences. To complete the story.—On 
the- Ist “August, the Loco. Superintendent 
of the Eastern Bengal State Railway wrote 
to the plaintiffs calling -on them to show 
cause why the contract given to them for 
Jote Janki coal should not be cancelled. To 
this, plaintiffs raplied by their letter of the 
th August. This suit was instituted on the 
10th August. 

The Railway have nover tuken delivery of 
the eral contracted to be delivered by the 
Wa 

Now, the first point taken by the defen- 
dants is that the plajntiffs have failedto prove 
publication, It is said that there is nothing 
to show that any one in the Railway offices 
had read both the ‘tender and the libel, and 
without reading them ,both, no one would 
understand that the libel referred to the 
plaintiffs. 

To this argument I am Anëble to assent. 
Ib appears from the letters that have been 
produced that the tender and the letter both 
came in the usual course to the knowledge of 
the Railway authorities. But then, it is said 
that, even if this be so, yet, as Indra Nath 
takes no active part in his business and the 
libel was written without the consent or 
knowledge of Indra Nath, he is not liable in 
respect thereof. 

This point 15, howeve er, I think covered by 
the decision of ‘the "Privy Councilin Créizens’ 
Life Assurance Qo. v. Brown (i). The scope of 
the servants’ authority is the same as the 
scope of his employment and it was the duty 
of Atindra, under the defendants’ manager, 


to conduct the English correspondence 1 


think, therefore, that the defendant is liable 
for this letter published by Atindra in the 
course of his employment. 

Next, it is said thatone P. B. Ghosh 
ought to have been joined as a co-plaintiff. 
The libel sued for in the present case is a 
libel defamatory of the firm. The damages, 


(1) (1004) A. O. 423 ;73 L.J. P.O. 102,00 L.J. 
739; 63 W. B. 176 ; 20 T. L. R. 497. 
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therefore, sued for are for the injury to the 
joint business and all the partners should 
join in sucha suit [Le Fann v. Malcolmson 
(2), Robinson v. Marchant (8). See also, 
Lindley on Partnership (7th Ed., 1905), p. 
315]. Does, then, the.evidence show that P. 
B: Ghosh was partner in the plaintiff's firm? 
Now, condition 1 of the general conditions 
printed on the form of tender of the Eastern 
Bengal State Railway is as follows :— 

“In the event of the tenderbeing submitted 
by a firm, it must be signed separately by 
each member thereof.” 

The tender was signed by the plaintiffs 
and P. B. Ghosh, the latter signing above 
the signature of the plaintiff, M. L. Raha. 
The plaintiff, Mumford, who gave evidence 


says that P. B. Ghosh signed as the person 


sending inthe tender. He was, however, 
challenged to produce the letter containing 
the terms of the partnership of the Asansole 
Coal Syndicate. Counsel for the plaintiffs 
were also challenged to call P. B. Ghosh 
who was sitting in Court along with Mumford. 
The letter of partnership was not produced 
nor was Ghosh called. I think, therefore, 
that, in the absence of this evidence and hav- 
ing regard to the fact that any person read- 
ing the contract would think that P. B. 
Ghosh signed as a partner, the inference is 
that P. B.. Ghosh is a partrer and I hold 
accordingly. We next come to the plea of 
justification. 

After the evidence of Indra Nath Bannerjee, 
it cannot be seriously urged that the defen- 
dant has succeeded onthis plea. The state- 
ment that“ these people will buy and supply 
any and every sort of the cheap coal to make 
some profit with the contract in the name of 
Jote Janki coal,” is, I think, a statement of 
fact and not a comment and such words are 
libellous per se. 

At the same time, if it had become necessary 
for me to assess the damages in respect of this 
libel, I should have had to take into considera- 
tion the conduct of the plaintiffs. The 
plaintiffs in their letter ofthe 5th August 1908 
to the Eastern Bengal State Railway do not 
allege that they or any one else had ever 
bought P. K. Chatterjee’s coal as Jote 
Janki coal: all they say is that Chatterjee’s 
coal had been sent'by Rail from the West 


Jote Janki Colliery Siding. This falls far’ 


(2) (1848) 1-H. L. C. 637. 
(8) (1845) 7 Q. B. 918. 


| 
\ 


834 INDIAN 


MOTI LAL RAHA 0, INDRA NATH BANEBIJLE. 


short of showing that Chatterjee’s coal was 
known as Jote Janki. Moreover, the defen- 
dant Indra Nath complained to the Railway 
authorities of the use by P. K. Chatterjee 
of the name of the West Jote Colliery Siding 
as the name of P. K. Chatterjee’s Siding 
and the Railway Co. altered the name of the 
Siding. In addition to this, there is the fact, 
as I hold the evidence proves, that the de- 
fendant’s coal was known in the market as 
“ Jote Janki ” coal and that P. K. Chatterjee 
has not produced any contract prior to that 
with the plaintiffs on Ist July 1908 under 
which he sold his coal as Jote Janki Coal. I 
think, therefore, that the conduct of the 
plaintiffs, however innocent it may have been, 
was largely responsible in provoking the libel ; 
and if it had become necessary for me to assess 
the damages, I should have had to take such 
conduct into account. 

The main controversy, however, in this case 
has been upon the plea raised by the defen- 
dant that the occasion on which the libel was 
published was a privileged occasion. The 
case of privilege on behalf of the defendant 
is put on the ground that the defendant had 
an interest in the subject-matter of the com- 
munication and that the Railway authorities 
had an interest or duty in connection with the 
same matter. 

Now, that the defendant had an interest 
in protecting the name oftheir Jote Janki 
coal cannot be doubted and that the com- 
munication was sent to protect this interest 
appears on the faceof it, for the letter says— 
“We are compelled to write this letter just to 
snfeguard ourinterest.”’ The Eastern Bengal 
State Railway had an interest to obtain what 
they had contracted for with the plaints, 
viz., “ Jote Janki ” coal. 

If this be so, there can be no doubt “that 
the communication was made on a privileged 
occasion. “ The occasion had arisen if the 
communication was of such a uature that it 
could fairly be said that those who made it 
had an interest in making such a communica- 
tion, and those to whom it was made had a 
corresponding interost in having it made to 
them. When these two things co-exist, the 
occasion is & privileged one, and the question 
whether it was or it was not misused is an 


* entirely different one. ” [Hunt v. Great 
* Northern Railway Oo. (4)]. 
(4) (1801) 2 Q. B. 189 por Lord Esher, M. B. at p. 
191. 


CASES. (1969 


1 accordingly hold that the occasion on 
which the communication was made was a 
privileged one. 

This being s0, the burden of proving actual 

malice is cast upon the plaintiffs. [Hebditch 
v. Mac Ilwatne (5)]. The plaintiff need not, 
however, adduce extrinsic evidence of malice, 
as he may rely upon the words of the libel 
and the PANG kangen attending its publica- 
tion. 

‘Itis ima difficult to karata when 
defamatory words in a letter may be con- 
sidered by themselves affording evidence of 
malice.” [Clark y. Molyneux (6)]. If the 
language used is “ much too violent for the 
occasion and circumstances to which ib is ap- 
plied ” or “ utterly beyond or disproportionate 
to the facts, ” there is evidence of malice to 
go to the jury. On the other hand, “ to hold 
all excess beyond the absolute exigency of the 
occasion to be evidence of malice would in 
effect greatly limit, if vot altogether defeat, 
the protection which the law throws over 
privileged communications.” [Langhton v. The 
Bishop of Sodor and Man (7)]. Or, as Lord 
Esher said, “a man may use excessive lang- 
uage and yet have no malice in his mind.” 
[Nevill v. Fine Arts and General Insurance Oo. 
(8)]. Having given the best consideration I 
can to the facts in this case, I have come to 
the conclusion that the words used in the libel 
are not so utterly beyond and disproportion- 
ate to the facts” [Gelpin v. Fowler(Y)] that the 
letter, by itself, is sufficient to prove malice, 
There being no other evidence as to malice. 
I accordingly hold that the plaintiffs have 
not discharged the onus that is on them of 
proving the defendant was actuated by malice 
in publishing the libel complained of. In the 
result, therefore, the present suit fails and 
must be dismissed with costs on scale No. 2. 


Suit dismizeed with costs, 
(5) (1894) 2 Q. B. 54, per Lord Esher, M. R. at p. 


58. 
Hongi 7) 8 Q. B D. 287, por Bramwell, L. J. at 
KG gea) L. E. 4 P. 0. 495, per Sir Robort Oollier 


at ae (1895) 2 Q B 156at p. 170. 
(9) (1854) 9 Exch. 615. 
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(e.c. 130 W. N. 1173.) 
CALCUTTA HIGH COURT. 
Secoxp Cryin Apprats Nos. 234 AND 
r 3 404 or 1906. _ 

June 28, 1909. 

Present .—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Mookerjee. 
RADHIKA NATH, SARKAR AND 
ANUTHE&—PLALNTIFFS—APPELLANTS ` 


versus 
- RAKHAL RAJ GAYEN anp OTHERS—- 
DEFENDANTS—RESPONDENTS. - 

` Bengal Tenancy Act (FLL of 1885), 83. 171—Patni- 
dar, decree by, against racorded durpatnidar—Deposit 
of decre‘al anount by unrecorded purchaser of a share of 
durpitur—Hi right to apply for posestion —No separate 
aut necesaary. an i . 

Where a pafnida* obtained a decree for ront 
against the recorded dupa nuli, uu unrecorded pur- 
chuser of u share of the durpatus is entitled to 
deposit the decretal amount and obtain an ordor 
for delivery of possozsion under section 171 of the 
Bengal Tenancy Aot without bringing a regular 
suit for the purpose. as liis interest would be voidablo 
upun a stile in evesatisa of the dacro> 

Umatul Fetumua v Nemai Chacon Baner, 6C. L.J. 
592, referred to 


A 


Appeal from the decree of the Sub-Judge- 


of Hugli, dated November 13,1905, reversing 
that of the Munsif of Howrah, dated March 
18, 1905. ` 

Babu Biraj Mohun Mojumdar, for the Ap- 
pellants. 

Babu Bipin Chandra Mullick, for the Re 
spondents. ` 


Judgment.—this is an appeal on 
behalf of the plaintiffs, in an action for 
rent. The plaintiffs and the pro forma defen- 
dants were durputnidars of a mehal within 
which the dispyted holding is sitaated. In 
1901 the putnidar brought a suit for rent 
against the recarded tenants of the durputnt, 
obtained a decree and proceeded to execute it. 
The: predecesser-in-interest of the plaintiffs- 
appellants, who had previously purchased 
the share of one of the durputnidars, de- 
posited tho decretal amount and obtained an 
order for delivery of-possession under section 
171 of the Bengal Tenancy Act. The 
plaintiffs now bring this suit for rent 
against the tenant-defendant. 

The claim is resisted on two grounds: 
first, that the plaintiffs had no title, because 
they were not entitled toapply for an order 
under section 171 of the Bongal Tenancy 
‘Act, and in any event, could not obtain 
delivery of possession of the property with- 


‘Bengal Tenancy Act, an 
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out a proper suit; and secondly, that the 
defendant had paid the rent claimed to the 
pro forma defendants, before this suit was 
brought. 

‘The Court of first instance overruled these 
objections and made a decree in favour of 
‘the plaintiffs. On appeal the learned Sub- 
ordinate Judge has dismissed the suit. He 
has held that the plaintiffs were not en- 
titled to obtain any order under section 171 
of the Bengal Tenancy Act, and that even 


‘if they were entitled to do so, they could 
‘not obtain possession except by a regular 


suit. Against this decision the plaintiffs 
have appealed to this Court. 

During the pendency of the appeal in this 
Court one of the appellants has died. An ap- 
plication by his legal representatives has been 
presented on this day for leave toprosecnte the 
appeal along with the remaining appellants, 
The learned Vakil for the respondents has 
objected that the ‘application is out of time 


under the Limitation Act of 1908 and onght 


not to be entertained. It has been suggested on 
the other hand that the matter is governed 
by the Limitation Act of 1877. It is not 
necessary for us to deal with this matter, 
because it cannot be disputed, that treating 
the application as substantially one fo set 
aside the abatement of the appeal under 
Order XXII, Rule 9 (2) of the Civil 
Procedure Code“of 1908, we hare. under 
cl: (8) of that very Rule, ample power to 
enlarge the time; and as the interests of 
infants are concorned in this appeal, we are 
of opinion, under the special circumstances, 
that this is a proper case in which the ap- 
plication ought to be entertained and allow- 
ed. The record will accordingly be amend: 
ed, and the appeal may, therefore, be taken 
to be properly constituted. 

As regards the first of the grounds upon 
which the learned Subordinate Judge based 
his judgment, we are of opinion that it can- 
not-be supported. Section 171 provides that 
when any person having in n tenure ad- 
vertised for sale under Chap. XIV of the 
interest which 
would be voidable upon the sale> pays into 
Court the amount requisite to prevent the sale, 
he shall be entitled to possessicn of tho 
tenure. ‘There’ can be no question that the 
predecessor in-interest of the present ap- 
pellants was a person who had an interest 
in the tenuro; there can be no question 
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also that the interest was such as would 
be voidable upon the sale, because the 
puintdar was entitled in execution of the 
decree obtained against the recorded tenants 
of the durputné to sell the entire tenure. 
We are of opinion, therefore, that section 171 
was applicable to the case, and the order 
under that section was properly made. 

As regards the second ground upon which 
the Subordinate Judge based his judgment, 
we think itis equally unsustainable. In his 
opinion the plaintiffs were not entitled to 
‘possession unless they brought a regular 
suit for this purpose. This view is opposed 
to the decision of this Court in the case of 
Umatul Fatima v. Nemai Charan Banerji (1). 
We must take it, therefore, that the plain- 
‘tiffs were properly placed in possession by 
the Court which was executing the rent 
decree. 

The sole question, therefore, which remains 
jis whether the tenant-defendant paid rent to 
the pro forma defendants without knowledge 
of the fact that the plaintiffs had been placed 
in possession of the tenure under section 171 


‘of the Bengal Tenancy Act. Upou this point 


there is no finding by the Subordinate 
‘Judge. 
The result, therefore, is that this appeal 


must be allowed, the decree of the Sub- 


-ovdinate Judge seb aside, and the case remit- 


ted to him in order that he may determine 
mpon the record as it stands, whether the 
ténant-defendant at the time when he paid 
rent to the pro forma defendants had knowledge 
of the fact that the predecessor-in-title of 
the plaintiffs had been placéd in possession 
‘of the tenure under section 171 of the Bengal 
Tenancy Act. If he had such knowledge, 
the payment was not justifiable, and the 
suit must be decreed. If onthe other 
hand, he had not such knowledge, and the 
payment was bona fide, the suit must feril 
The burden of proof is upon the tenant to 
establish that at the time he paid rent, 
to the pro forma defendant, he had no know- 
ledge that possession had been delivered 
to the predecessor-in-title of the plain- 
tiffs. 
` Costs will abide the result. 

This judgment, it is conceded, will govern 


e the other Appeal No. 404, 


@ 


£ Appeal allowed. 
(1) 6 0. L. J. 592. 
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CALCUTTA HIGH COURT. . 
Orv Ruze No. 1675 or 1909. 

. dune 1, 1909. 
Present —Mr. Justice Ohitty and 

Mr. Justice Carnduff. 

BUTLOO KHAN AND OTHERS— ` 
PETITIONERS 
Versus j ; 
GOMANI SINGH AND OTHERS— 
OPPOSITE PARTY.. 

Civil Procedure Oode (Act V of 1908), 8. 18—— 
Rateable distribution of assets—Attachment before 
Judgment by Jour plaintifis—Distribution among three 
of them—Remedy of the fuwth decree-holder, 

Four different plaintiffs in four different suits 
against the same defendant attached, before judg- 
ment, the same movable property of the defendant. 
The suits were decreed. ot 

Three of the decree-holders applied for rateable 
distribution of the proceeds of sale of the property. 
Before thoamounts were taken ont by them the 
fourth decree-holder also applied to be allowed to 


share rateably in the moneys in Court, buthisappli- ` 


cation was refused: 
Held, that although section 73 of the Civil Proce- 


_ dure Code, 1908, did not apply to the case inasmuch as 


no applications for execution had been made before 
the receipt of the assets;yet the Oode contemplated 
rateable distribution; and the Court was not justifi- 
ed in granting rateable distribution” to the holders 
of the three decrees completely ignoring the attach- 
ment of the fourth decree-holder who was held to 
bo entitled to take such action as he may be advised 
to enforce a refund of his share of the monoys paid 


away: 

Rule against the order of the Small 
Cause Court of Howrah, dated April 14, 
1909. 

Babu Nagendra Nath Ghosh, for the Peti- 
tioners. 

Babu Jyotish Chandra Hasra, for the Op- 
posite Party. , 

Judgment.— This is a Rule calling 
on the holders of three decrees to show 
cause why an order of the Small Cause 
Court Judge at Howrah directing a rate- 
able distribution among them to the pre- 
judice of the petitioners should not be set 
aside, j 

It appears that on 11th December, 1908, 
Gomani Singh filed a suit (No. 2087 of 
1908 inthe Howrah Small Cause Court) 
against Darshan Goala and on 12th December 
1908, attached before judgment certain 
buffaloes belonging to Darshan Goala. In 


that suit a decree was passed on 28th January | 


1909. 
On llth December 1908, Hossein Khan 
and Kallan Khan filed suit No, 2088 of 
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1908 in the same Court against the same 
Gefendant and on the 12th December attached 
before judgment the same buffaloes. They 
also obtained a decree on 28th January 1909. 

On 15th December 1908, Khajir Khan and 
Umar Khan filed suit No. 2106 of 1908 in 
the same Court against the same defendant 
and on 16th December 1908 attached before 
judgment the same buffaloes. These plain- 
tiffs obtained a decree on 22nd February 
1909. On 15th December 1908, the Peti- 
tioners, Butlo Khan and Karim Khan, filed 
suit No, 2116 of 1908 in the same Cowt 
against the same defendant and on 16th 
December 1908 attached before judgment 
the same buffaloes. They obtained their 
decree on 28rd February 1909. Before any 
of the decrees were passed the buffaloes were 
for convenience sold and the proceeds Rs. 215 
retained in Court. 

By applications, dated 27th March, Ist 
April and 8rd April 1909, the three first- 
mentioned decree-holders applied for execu- 
tion and by an order of 14th April the Small 
Cause Court Judge directed the fond in 
Court tobe divided rateably among them 
completely ignoring the attachment of the 
petitioners. The moneys, however, were not 
at that time paid out and on 17th April the 
petitioners applied to be allowed to share 
vateably in the moneys in Court. This 
application was refused by the Small Cause 
Court Judge on 26th April 1909. 

On 13th May 1909, the petitioners applied 
for and obtained this rule. Unfortunately 
no interim order of stay was asked for or 
given and on 15th May the moneys were 
paid out to the opposite parties. 

It is conceded on both sides that section 
73, ©. P. C., has no application to the 
present case inasmuch as no applications for 
execution had been made before the receipt 
of these assets. We think that the order 
of the Small Cause Court ‘Judge giving 
preference to the opposite parties and 
ignoring the attachment of the petitioners 
was clearly erroneous, a8 also his order 
refusing the petitioners’ relief, when they 
preferred their application for execution, 
The sale-proceeds represented the buffaloes 
which had been attached and the Small 
_ Cause Court Judge was clearly wrong in dis- 
regarding his own order of attachment in 
the petitioners’ favour, which order was 
_ still subsisting. 
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Though section 73, O. P. C., does not 
apply, the Code contemplates rateable dis- 
tribution. It would be necessary for the 
petitioners to apply for execution, but that 
it is admitted they did in this case, while the 
moneys were still held by the Conrt. See 
Sewdut Roy v. Sree Canto Matty (1). It 
does not appear why the Small Cause Court 
Judge granted rateable distribution to the 
holders of the other 3 decrees, whose applica- 
tions for execution were made on different 
dates, and gaye no intimation to the peti- 
tioners who were on precisely the same foot- 
ing and whose attachment as we have said 
was still subsisting. It is to be regretted 
that the money have now been paid away. 

We set aside the orders of the Small Cause 
Court, dated the 14th and 26th April 1909, 
and leave the petitioners to take such action 
as they may be advised to enforce a refund 
of their share of the moneys paid away. The 
petitioners must have their costs of this 
Rule, which we assess at 2 gold mohurs. 


Rule made absolute. 
(1) 10 ©. W. N. 634; 33 C. 639, 





(s. c. 11 Bom. L. R. 273) 


BOMBAY HIGH COURT. 
ORIGINAL Cryin Sturt No. 172 cr 1907. 
January 25, February 1, 1909. 

- Present :—-Mr. Justice Beaman, 
MUULJL TEJSEY AND oTHERS— 
PLAINTIFFS 

versus . 
RANSEY DEVRAJ AND OTHERS— 


_ DEFENDANTS. 

Lettera Patent (Bombay), cl. 12—Presidency Small 
Cause Oourts Act (XV of 1882), 85. 18, 22—Crvil Pro- 
cedure Code (Act XIV of 1882), 6. 15— Jurisdiction af 
Tigh Court to hear mut cognizable by Small Cause 
Court—Cizd Procedure Code (Act V of 1908), O. Irule 
10—Partivs—Nonjoinder—Suit cannot be dramigsed 

for non-jornder—Jovnder of parties i8 a question of pro- 
cedure and not of substantive lato—Contract Act (IX of 
1872), 8. 28—Contract of sale made subject to rules 
pf Bombay United Rice Merchants Associatwn—Rules 
excluding jurisdiction of law Courts—Whether ju- 
risdiction ousted—Specific Relief Act (I of 1877) s. 21— 
Agreement. to refer disputes to arbitration—-Principal 
and agent—Power of agent to pledge his principal to 
arbitration—Vaida rate, fied by Svb-Cummittee of 
Associution— Whether rate birding—Itules not strictly 
observed—Inte pretateon of Rules—Suit for damages 
for non-fulfilment of contract—Right of person guilty 
of breach to claim damages. 

. Haying regard to clause 12 of the Letters Patent and 
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section 22 of the Presidency Small Cause Courts 
Act, the High Court has jurisdiction to heara suit 
wherein the damage claimed exceeds Rs. 100, subject 
to the determination of the question of costs in ac- 
cordance with the provisions of the section last men- 
tioned. 5 

This jurisdiction is not taken away by section 15 
of the Civil Procedure Code, 1882. 

A suit cannot be dismissed on account of the 
non-joinder of a necessary party. The question of 
the joinder of parties is not a matter of substantive 
right but of procedure. Though itis the defendant’s 
right, if he can show that a person is plaintiff’s part- 
ner, to havo that person made a party to the snit; yet 
it isa matter of proceduro how that porson is to 
be made a party, and also what the effect of his 
not having originally been made a party is to have 
on the course of the suit. 

Kalidas v. Nathu, 7 B. 221, Ramsebuk v. Ramlalla, 

60. 815,80 L. R. 457, distinguished.. 
- The plaintiffs, rice merchants of Ragoon, entered 
into two contracts through their Bombay Agents 
with the defondants who carricd on business at 
Bombay. By these contracts, defendants agreed to 
supply rice, deliverable at the vaida of Magsur Sud 
1968, te, from 18th to 80th November 1906. The 
contracts were made subject to the rules of the 
Bombay United Bice Merchants’ Association and it 
was provided that each party was bound to act in 
accordance with the same. The rules provided that 
the Bub-Committee of tho Association would fix the 
vaida rate, that all disputes arising between mom- 
bera of the Association should be referred to the 
Sub-Committees ; and that no member of the Associa- 
tion would be entitled to goto law nbout any such 
dispute until ho had obtained the final decision of 
tho Association and then only to tho extent of 
enforcing that decision. The plaintiffs were not 
members of tho’ Association but the dofendant 
and the nts of the plaintiffs were members. On 
the 80th Novomber 1906, a Sub-Committee of three 
pérsons was appointed to fix the rate for that varda 
and they fixed the rate at Rs. 8-11-0 per bag. Plain- 
tiffs’ agents were present at this mecting and they 
consented to the appointment of the Sub-Committec. 
When the rato was fixed the plaintiffs protested 
against 1ton tho ground that the Sub-Commitice 
was not properly constituted, as one of the members 
was not n member of the standing Sub-Oommitteo 
andanother was much interested in the dealings of 
that vaida. 

On 20th December 1906, the Association confirmed 
the rate forthe Magsur vaida fixed by the 8ub- 
Committee. ` 

Defendants failed to deliver the rice and the 
plaintiffs brought this suit for damages for breach 
of the contracts on the allegations that the matket 
rate on the 30th November 1906 was Rs. 6-8-0 
per bag and that the rate fixed by the Sub-Com- 
mittee was not binding onthe plaintiffs, as it was 
dishonestly fixed in the interests of buyers and 
the Sub-Committee was not properly constituted. 
Defendants contended that according tu the rules 
of the Association, the plaintiffs could not sue in 
Court without first obtaining the final decision of the 
Association, that the rate fixed by the Suh Oom- 
mittee was binding on the plaintiffs and that 
having regard to the Rules, the defendants were 
entitled to recover from tho plaintiffs the difference 


- $1909. 

° , 

between,the rate onterod inthe contracts and the rate 
fixed on the due dato: i e 

Held, (1) that notwithstanding the rules of the As- 
Sooiation requiring the members to submit their 
disputes to the decision of the Association, the 
plaintiffa were ontitled to sue and have the judg- 
ment of the Court on the mattor in issue. Any 
stipulation that the award of an arbitrator shall 
be accepted as final does restrict the rights of the 
contracting parties to invoke the aid ‘of the ordinary 
Courts and to that extent is vod. The Coringa Oil Co, 
y. Koegler, 10. 486 ; Ranga v. Sithtya, 6 M. 868, ro- 
ferred to. 

(2) thatthe rate fixed. by tho Sub-Committeo of 
the Association was binding on the plaintiffs, as their 
agents had consented to the appointment of the Sub- 
Committeo and the rate was ratified by tho As- 
sociation. . bog" i 

An agent empowered to pledge his principal to 
one kind of arbitration is ompowered to pledge 
him to another, arising ont of the samo transaction. 

(3) that though the rules of the Association 
provided that where a vaida contract had been 
made, the party guilty of, as well as the party 
innocent of, the breach of contract, may equally 
claim profits on the vala rate, tho provision 
was void as contravening a fundamental principle 
of law and that legally only the party innocent of tho 
broach could claim damages. 4 5 

Obiter dictum. i 

The offect of soction 28 of the Contract Act and 
section 21 of the Specific Relief Act, read with the 
related sections in the Indian Arbitration Act, and 
in the Codo of Civil Procedure dealing with arbit- 
ration, is that a person may, not contract himself 
ont of his right to have recourso to Courts of law ; 
bnt that in the event of any party having mado 
a lawfol agreement to refer the matter in differenco' 
to arbitration, asa condition precedont to going to 
Jaw about it, the Courts will recognize the agrec- 
ment and give effect to it by staying the procoedings 
in the Courts. i 

Facts.—Plaintiffs brought this suit for 
the recovery of Rs. 710-6-8 as damages for 
the breach of two contracts for delivery of 
rice entered into by the defendants. By 
the first contract, dated the 22nd day of 
October, 1906, the defendants 'agreed to sell 
670 bags of Rangoon rice at the rate of 
Rs. 9-6-6 per bag. . 

This contract was entered into with the 
plaintiffs, The second contract dated 24th 
day of November, 1906, was entered into be- 
tween the defendants and the firm of Ravji 
Varsang in thé name of the latter. Plain- 
tiffs alleged that the firm of Ravji Varsang 
were their agents. i 

In both the contracts the rice was de- 
liverable between the 18th November 1906 
and 30th November 1906, Both the con- 
tracts were made: subject to the Rules of the 
Bombay United Rice Merchants’ Association. 
Plaintiffs alleged that they were always réady 
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and wiling and offered to pay for and 
take delivery of the bags of rice under the 
said contracts but the defendants had failed 
to deliver the same or any portion thereof. 
It was also alleged in tho plaint that in 
respect of the contract entered into by the 
firm of Ravji Varsang, as plaintiff’s agents, 
the latter did not disclose to the defendants 
the names of their principals, the plaintiffs, 
at the time of making the contract; plaintiffs 
were, therefore, willing and offered to be 
liable to all the rights and obligations, if 
any, subsisting between their said agents 
and the defendants. Plaintiffs claimed 
damages as representing the difference be- 
tween the contract price of the rice and the 
market price on the due dates of delivery, tiz., 
30th Movember 1906, which was Rs. 9-8-0 
per bag. 

The plaint was presented in February, 
1907, in the High Court. S 

Defendants replied that the firm of Ravji 
Varsang were not the agents ofthe plaintiffs 
in making ‘the second contract and that 
plaintiffs had no right of action in respect 
thereof. It was further pleaded that inas- 


much as the sum claimed by plaintiffs in 


respect of the first contract did not exceed 
Rs. 100, the High Court had no jurisdiction ; 
that under the provisions of section 15 of the 
Civil Procedure Code and section 18 of the 
Presidency Small Cause Courts Act, 1882, 
the suit could only be instituted in the Small 
Cause Court and ought not to have been in- 
stituted inthe High Court, which had no 
jurisdiction, as the damages claimed were 
less than Rs. 2,000 and were within the 
cognizance of the Small Cause Court. 

Defendants also stated that the firm of 
Khoorpal Dungersey was a partner in the 
plaintiff’s firm and was thus a necessary party 
to the suit. | 

As to the merits of the case, defendants 
denied that the plaintiffs wereready and willing 
and offered to pay for and take delivery-of the 
bags of rice; on the other hand, the defen- 
dants stated that they were at all times ready 
and willing to give delivery of the said ‘goods 
but that plaintiffs never asked for delivery 
thereof. The other pleas of the defendants 
were as follows:— 

8. The defendants deny that the plaintiffs 
have suffered any damage whatever. The 
defendants also deny that the price of the said 
goods on thedue date of delivery was Rs. 9-8-0, 
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_ 9, According to the rules of- the Bombay 
United Rice Merchants’ Association, subject 
to which the contracts in suit were made, 
the plaintiffs and defendants are bound by 
the rates fixed by the said Association and 
the rate so fixed for the vaida for which the 
said contracts were entered into was Rs. 8-11-0 
per bag, upon the footing of which the 
defendants have become entitled under the 
said rules to recover from the plaintiffs the 
sum of Rs. 481-9-0,in respect of the first 
contract and the defendants connter-claim 
accordingly. š 

10. Even if the firm of Ravji Varsang were 
the agents of the plaintiffs in making the 
second contract, the defendants will claim 
to set off against them any amount which 
may be held to be due by them to the plain- 
tiffs, vis., a proportionate amount out of 
the sum of Rs. 1,381-14-0, which is due to 
the defendants by the said firm in re- 
rpect of the contract referred to in the next 
paragraph. 

11. Besides the contract referred to in 
para. 2 of the plaint, by 3 several contracts of 
12th, 13th and 14th November 1996, respec- 
tively, the said firm of Ravji Varsang pur- 
chased from the- defendants for the same 
vaida, 670, 1340 and 1340 bags of rice at the 
respective rates’ of Rs. 8-148, Rs. 9-0-2, 
Rs. 8-15-11. In respect ofthe said three 
contracts and the contract mentioned in 
para. 2 of the plaint, the defendants became 
entitled to recover from the said firm under 
the said Rules the sum of Rs. 1,381-14-0 by 
way of difference, no delivery having been 
taken by the said firm under any of the 
said contracts. The defendants have demand- 
ed payment from the said firm of the said 
sum of Rs. 1,381-14-0 but the same has not 
been made. , 

On 19th July 1907, the defendants took out 
a summons calling upon the plaintiff to show 
canse why the proceedings in this suit should 
not be stayed. 

The reason put forward for the stay of the 
proceedings was that under the ‘Rules of the 
Association which were binding on the plain- 
tiffs, the plaintiffs were not‘entitled to file a 
guit on the contracts or to go to Court except 
for the purpose of enforcing the decision 
given by the Association but were bound to 


refer the disputes to the Association. Plain-* 


tiffs resisted the said summons on the ground, 
inter alia, that plaintiffs could not get justice 
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at the hands of the _ Association which con- 
sisted of the defendants and others who were 
interested in confirming their own illegal action 
in fixinga low rate. The summons was dis- 
missed by Mr. Justice Davar on 30th Novem- 
ber 1907. Notwithstanding this decision 
an issue was raised at the hearing of the case 
whether having regard to the rales of the 
association, plaintiffs could bring this suit. 


As regards the question of the jurisdiction 


of the High Court, plaintiffs contended that — 


under cl. 12 of the Letters Patent the High 
Court had jurisdiction to try a suit wherein 
the damage sned for exceeded Rs. 100; this 
jurisdiction was not taken away by section 15, 
Civil Procedure Code and the ~ High Court 
had, therefore, concurrent jurisdiction to try 
the suit. Plaintiffs added that the reason 
why the suit was brought in the High Court 
was to have an authoritative décision over 
very important point of law, viz., whether 
the rate of the due date fixed by the Rice 
Merchants’ Association was binding on the 
parties to the contract,-although one of the 
members of the Sub-Committee appointed by 
the said Association, viz., the first defendant 
Ravsibhai Devraj was very much interested 
in the rice contracts, he having sold to the 
extent of 3,000 tons, and he had thus much 
‘interest in having a low rate fixed for benefit- 
ting himself. The Court decided that having 
regard to cl. 12 of the Letters Patent and 
section 22 of the Presidency Small Cause 
Courts Act, the High Conrt had jurisdiction 
to try the suit. 

_ As to the firm of Khoorpal Dangersey, 
plaintiffs stated that the firm did some busi- 
ness in partnership with the plaintiffs in the 
month of Kartak but the said firm had no in- 
terest whatsoever in the contract entered 
into by the plaintiffs through other agents 
‘jn Bombay. 


Plaintiffs further contended that it was the 


duty of the defendants to send. delivery 
orders five days before the last day of the 
warda period. Condition 4th of the contract 
and rule 17 of the Rules of the Association 
were relied on. Condition 4th runs as 
follows :— 

“Excepting the contracts made in the name of an 
incoming steamer in connection with other rada 
a contracts, during the vaida period whenever, before 
a the last five days of the vatda, the vendor may give 
“ to the purchaser the delivery order in respect of the 

vaida goods in accordance with the aforesaid Rules, 
the purchaser is bound to take the sam, Then and 
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thereafter he is bound to take the goods nppertaining 
to such order in accordance with these rules. Thos 
vendor is bound to send to the purchasor the delivery 
order five days before the last day of tho vaida periods 

Rule 17 is as under :— 
~“ As rogards the period, namely, that fixed from a 
particular day or month to 8 particular day or month 

which is entered in contracts relating to vaida transac- 
? ons, it is settled as follows .— 

“During that period nb any time before the last 
five days of such poriod when the vondor may send 
delivery order of the goods in accordance with 
what is written below in this clause, the purchaser 
shall have to take delivery order and the goods 
mentioned therein in pursuance of these rules. Tho 
vendor shall have to send to the purchaser tho delivery’ 
order at least five clear days before the last day of 
the period mentioned in tho contract, that is to say, 
up to 4 o'clock in the evening of the sixth day previous 
to the last day. A purchaser will not be considered 
as bound to accept any delivery order that is received 
after that time but both tho parties shall be bound to’ 
receive or pay the profit or loss according to the 
difference between -tho rates fixed or settled on the’ 
dae date and the rate sanctioned in the contract; and 
the -receipt and payment in respect thereof shall be 
made immediately after the due date”. 


Plaintiffs contended that as the defendants” 
failed to send the delivery orders, they were’ 
guilty of breach of contracts and were liable 
to pay plaintiff the damages suffered by the 
latter. 

The real question in the suit was hakor 
the rate fixed by the Association was valit 
and binding on the plaintiffs. The plaintiffs 
contended that the rate fixed by the Sub- 
Committee was void and not binding on tho 
plaintiffs, because at least one member of the 
Committee, vzz., the Ist defendant Ravai- 
bhai Devraj had entered into very heavy 
contracts for the sale of 3,000 tons and he 
was, therefore, much interested in fixing a 
low rate and hence was disqualified from, 
acting onthe Committee under Rule 35 of 
the Rules of the Association. Tt was further 
contended that the Sub-Committee was formed 
in contravention of the rules and resolutions 
of the Asgociation and the fixing of the rate 
was, therefore, an act ulira vires. 

- Messrs. Kirkpatr ick, Inverarity and Jinnah, 
for the Plaintiffs. 

` Messrs. Bahadurji, Lowndes and Desai, for 
the Defendants. 

| Judgment. 


Beaman, J.—The first point requiring decision, 
is whether the firm of Khoorpal Dungersey 
is a necessary party to the suit! The answer 
to that question plainly depends upon the 
determination of a further question of fact, 
whether the firm of Khodrpal Dungersey is 
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& partner of the plaintiff? That is a matter 
which must have been in the plaintiff's 
knowledge. Both he and Khoorpal Dungersey 
know and knew throughout the suit whether 
a partnership existed between them. 

The defendant contends that the result 
of finding that Khoorpal Dungersey is plain- 
tiff’s partner must ba the dismissal of the 
suit. To this the answer is that Rule 9, 
Order 1 of the Civil Procedure Code, for- 
bids any suit tobe defeated for misjoinder 
or non-joinder. Under the old Civil Proce- 
dure Code, section 31, it was enacted 
that no suit should be defeated for mis- 
jJoinder. But as in England where the Rule 
of the Supreme Court first stood in the 
-same language, the Courts inclined to include 
non-joinder. Yet there is more than one 
obvious difference both in the nature and 
the results flowing from the two defects, 
misjoinder, and non-joinder. Misjoinder can 
do the defendant mo “real harm, and 
remedying thé mistake at any time, conld 
not, as far as I can see, prejudicially affect 
in any particular, the course of the defence- 
or attack. But non-joinder is altogether a 
different thing. Withholding a plaintiff and 
making him a witness, which is what the 
defendant alleges has been done in this 
case. might give the plaintiff an unfair advant- 
age thronghout the trial. Many questions 
which might be put to a plaintiff could not 
be pnt’ to a witness; and the whole effect 
of statements made by an interested party, 


must be, when the Court comes to weigh - 


and appreciate the evidence tested and 
judged by other standards than those which 
would apply to.the same statements made 
by a disinterested witness. If then a plaintiff 
has designedly, with the object of strengthen- 
ing his case and evading awkward questions 
kept back co-p¥aintiff, by a denial of facts 
which if proved would have entitled his 
opponent to insist upon having that person 
added at once as a co-plaintiff; and has 
thus throughont the trial secured exactly 
the advantages he had in view it does 
seem that merely adding that person 
as a co-plaintiff or a co-defendant 
formally atthe time of judgment, is from 
the defendants’ point of view, no remedy 
at all of the wrong which has been done. 
Taking a case like this, if the Court finds 
when the trial is over, upon a painstaking 
Gnalysis of much evidence and long considera- 
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tion of many arguments, that the fact 
which the plaintiff denied, is proved 
against him; that the man he said was 
not really was his partner ; then considering 
that if the fact had been admitted, that 
person must have been and would have 
been made a co-plaintiff or co-defendant 
from thé beginning, it is a serious question 
whether the plaintiff shonld be allowed 
to turn round and say, well, it does not 
matter now; the Court may if it pleases 
add the man. For that amounts to this 
that the plaintiff is permitted to make the 
fullest use of deliberate perjury; is allowed’ 
to lead evidence, as of a certain quality, 
while it really is not of that quality; is 
enabled to evade many questions that might 
otherwise have been put; to escape the 
effect of what might have turned out. 
damaging admissions, all with complete im- 
punity, 

The cases cited under the old law, while 
they appear to recognise the defendant's 
right to have partners- joined in the svit, 
are distinguishable, in this respect, that the 
guits were dismissed because by the time 


.that the Court had found on the facts 


that other persons were partners and were 
necessary parties, the claim had against 
them become time-barred. Kalidas Kevaldas v. 


: Nathu Bhagwan(1) and Ramsebuk v. Ramlalla 


Koondoo (2). The principle I have in 
mind is essentially the same, resting on it the 
right as aright of the defendant to have 
partners made parties to any partnership 
suit brought against him, but its applica- 
tion, in the way I have suggested above, 
would go further, and on a divergent line, 
from the authorities on which defendant 
velied. Nor do I see any way of getting 
over the plain language of the Code. 

“ Defendant has contended that this is not 
a matter of procedure, and, therefore, that 


‘the decision ought to be given under the 


old Code. He relies on section 45 of the 
But waiving the first part 
of that argument, it appears that while 
the English Rule was so worded as only 
directly to cover cases of mis-joinder it was 
in practice extended to cases of non-joinder ; 
and presumably the Courts in India would 
follow the English Judges. Nor amI able 
to accede to the argument that this is a 


a) 7 B. 221. i i 
(2) 86 0. 815 ; 8 O. L. B, 457, 4 3 


“mle 10. True, 
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matter of substantive right rather than pro- 
cedure. Certainly it is the defendant's 
right, if he can show that a person is 
plaintiff's partner to have that person made 
a party to the suit; but it is matter of 
procedure how that person is to be made 
a party, and also what the effect of his 
not having originally been made a party 
is to have on the course of the snit. All 
this is specifically provided for in O.L., 
the words of that rule 
appear to contemplate cases wherethe mis- 
joinder or non-joinder are attributable to 
bond fide mistakes, whereas here there can be 
no question of a bona fide or any other mis- 
take at all. Still the fact remains that 
the law says that no suit shall be defeated 
for non-joinder, and as non-joinder is all 
that the defendant alleges, I do not see 
how he can succeed in his further conten- 
tion that if it is proved, the Court must 
dismiss the suit. I should be only too 
glad to take that view if I felt able to do 
so. Bat as I am quite unable to read any 
such qualification as would be needful to vali- 
date the defendant’s plea, into the words of 
the law, it follows that even, should I on 
the question of fact find against the plain- 
tiff, I could not for that reason dismiss 
the suit. And merely adding Khoorpal 
Dungersey as plaintiff or defendant would 
not, as far as I cansee, help the defendant 
ndw in any way, or assist the Court in 
more thoroughly and satisfactorily dispos- 
ing of what is in issue between the parties. 
So far as the defendants might stand in 
need of protection against another suit in 
respect of this claim by Khoorpal Dungersey, 
it is sufficient to note that that firm has 
on oath denied that it has any interest in 
this contract, .so that it would not be ina 
position ,afterwards to advance any claim 
upon it. 

Thus it becomes of comparatively little 
importance to, decide now whether Khoorpal 
Dungersey is or is not the plaintiff’s partner. 
But as a great deal of evidence has been 
led on the point and a good deal of argu- 
ment addressed to it, as in various ‘ways 
it has run through the whole case, colour- 
ing many parts of it, I think it as well 
briefly to resume the evidence, and state my 
conclusion upon it, 

First let me note that this suit was 
originally brought on two contracts, to one 
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of which Khoorpal Dungersey was a party. 
It was not, of course, admitted that he was 
in that suit the plaintiffs’ partner; he was 
said to be the plaintilf’s Bombay agent. But 


as he negotiated it, the plaintiff to avoid,” 


as he says, the troublesomé task of dis- 


proving the defondant’s allegation that Khoor | 


pal Dungersey was his partner abandoned that 


part of his claim. If that was his object and’ 


his only object in doing so, it was not 
achieved. For the Court had to go into the 
question just as fully as though that contract 
had not been abandoned, and it ‘does seem 
to me a little odd, that if the plaintiff was re- 
ally so positive that Khoorpal Dungersey was 


[1909 


notin any sense or for any purpose his partner ` 


in this vaida dealing, he should have so 


readily given up the contract in which Khoor- 


pal Dungersey acted,as he says, for him in 
the capacity ofagent. [After discussing the 
evidence on the question of partnership, his 
Lordship continued :—] ` 

My conclusion is that Khoorpal Dungersey 
was a partner of the plaintiff and that the 
plaintiff, who has not himself ventured into 
the witness-box to support his own or refute 
the defendant’s allegations, designedly kept 
Khoorpal Dingersey out of the case as parties 
to strengthen his own case. 
conclusion chiefly on the Chittagong contract 
and much that was wrung out of Dhanji in 
cross-examination. 

I hold that there was a non-joinder, and 
that Khoorpal Dungersey ought to have heen 
a party plaintif. Baut I do not think in view 
of what I said in beginning to deal with this 
preliminary point, and upon a_ careful 
consideration of the scope sand, intent of 
O. I. rule 10, that I need not make any order 
adding Khoorpal Dungersey as plaintiff or 
defendant or that on account of the non-joinder 
I can dismiss the suit. I must proceed to 
dispose of it as it stands, limiting myself to 
the parties already on the.array and the 
matters in issue between them. 

. The next point which is likewise of a 
preliminary nature arises on issue 11. Shortly 
it comes to this, whether the plaintiff is 
precluded from coming into Court until he 
has exhausted the remedies provided for any 
member of the Association dissatisfied with 
a decision of the Sub-Committee P It might 
be putin other ways but that is tbe real 
meaning of if; and I may observe that it 
las been much blurred in argument by a 


I rest that 
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failure to keep it wholly distinct from ono 
“or two other cognate questions which will 
need to be separately dealt with and answered. 
The rules, as I understand them, provide 
that the Sub-Committee shall fix the vaida 
rate. That is one thing. Next, that all 
disputes arising between members of the 
Association shall be referred to the Sub- 
Committee. That is another thing. Then 
further, that no member of the Association 
shall go to law about any such dispute until 
he has obtained the final decision of the 
Association and then only tothe extent of 
enforcing that decision. That is still another 
thing, and the thing with which Iam at 
present concerned. I do not think that the 
point presents any difficulty. The statute 
law on this subject is contained in section 
28 of the Contract Act, and section 21 of the 
` Specific Relief Act. The effect of those 
sections read with the related sections in 
the Indian Arbitration Act, and in the Code 
of Civil Procedure dealing with arbitration, 
is thata person may not contract himself 
out of-his right to have recourse to Courts 
of law; but that in the event of any party 
having made a lawful agreement to refer 
the matter in difference to arbitration, as a 
condition precedent to going to law about it, 
the Céurts will recognize the agreement-and 
give effect to it by staying proceedings in 
the Courts. The principles underlying this 
branch of the law have, I think, long been 
clearly settled. The series of decisions~ 
starting with Scott v. Avery (3), lay down 
the rule to which statutory effect has been 
given in section 28 of the Contract Act. 
And the question is whether the defendants’ 
contention, if found to be correct, brings this 
case within the rule. 

. First, it is to be observed that the contract 
in suit was made on a printed form supplied 
by the Association. That form sets forth 
the: terms and conditions upon and under 
which. the contract is made. It has been 
argued forthe plaintiff more than once that 
he isnot a member of the Association; and 
it is, therefore, suggested, I would say, rather 
than contended, that in working out his 
liabilities under the contract form, he is 
entitled to be treated with more liberality 
than a member of the Association. I do not 
think that that need be seriously considered. 


(3) (1855) 5 H. L. 0.811; 25 L. J. Ex. 308; 2 Jur. 
(N, 8.) 815; 4 W, R. 746, 
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The contract was made for him by an agent 
who is a member of the Association, with 
another person whois also a member of the 
Association. The plaintiff was an undisclosed 
principal. The defendant knew nothing 
about him; he made his contract with a 
member of the Association, on an Association 
form, binding both parties to the contract to 
abide by tho rales of the Association. It 
cannot be, and I do not think it has beon 
directly contended that the plaintiff is not 
as much bound as his agent would have been 
bound had he been in reality, what he 
appeared to be, vis., a principal. This is not 
an isolated dealing; the plaintiff in employing 
Raoji Varsang knew quite well what sort of 
contracts he was empowering him to make; 
and what he did, what the agent did I mean, 
in the exercise of his delegated power, 
appears to have been entirely within the 
scope of his ordinary and legitimate authority 
as plaintiff’s agent. Moreover, for one part 
at least of his case the plaintiff himsclf 
strongly relies upon a rule of the Association 
imported by reference into this contract. It 


does not, therefore, lie in his month to 


repudiate other rules similarly imported. 

Exhibit—A,is the contract in suit; it 
contains these words.— 

“This contract is made subject to the 
Rules framed by the Bombay United Rice 
Merchants’ Association. Each party is boundto 
actin accordance with the same.” © All other 
conditions relating to the kabala, are in ac- 
cordance with the aforesaidrules. Each party 
admits thatheia fully aware of the same.” 

Rule 14 says.— 

“ All kinds of disputes relating to vatdana 
sodas shall be decided only in the manner 
mentioned in these rules, and the exclusive 
authority in all respects to decide such dis- 
putes, shall, according tothese rules, rest with 
the Sub-Committee and the Association. . 
“The Sub-Committee and the Association as 
mentioned in these rules bring an end to or 
decide the matters placed before them, 28 
they may think proper and each party to the 
kabala shall be deemed as bound to accept 
the same as final. decision.” 

Now I may observe on that at once that 
it goes beyond the principle. It does amount 
to excluding the jurisdiction of the Courts 
altogether: see The Coringa Oil Co. v. Koegler 
(4). Any stipulation that the award of an 

(4) 1C. 486, 
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arbitrator shall be accepted as final does. 


restrict the rights of the contracting parties 
to invoke the aid of the-ordinary Courts, and 
to that extent appears to me to be void: see 
Ranga v. Sithaya (5). 

- Then the rule goes on— 

“ And any party to the kabalas shall be at 
liberty to go to a Courtin connection with 
the aforesaid sodas, only for the purpose of 
enforcing the decision that is given in accord- 
ance with what is written in these rules.” 

That again appears to me to go a long way 
beyond the principle. 

The rule‘ concludes with a penal clause 
providing that if any member does not abide 
by what has been quoted his name shall be 
struck off from the Association. That, I 
think, is within its powers, but it is not a 
matter into which I have now to inquire. 

Then comes rule 46 which is of a very 
sweeping character. First, it vests a general 
meeting of the Association in the last resort 
with plenary- powers to supply all deficiencies 
in the rules themselves and all disabilities 
on the part of the Sub-Committee. And it 


-says that all persons concerned shall be bound 


by whatever decision may be arrived at by 


` that body in regard to such matters. Ib 


continnes— 


“Batin connection with the kabalas made 


in pursuance of these rules, or in connection 
with any kind of-business relating thereto no 
party to a kabala shall be at liberty to: go to 
Court in any way with regard to the said 
kabalas so long as he may be able to get all 
kinds of lawful decisions from the Sub-Com- 
mittee or the Rice Marchants Association. 
In other words, it is to be understood that 
every person ór persons entering into the 
kabalas in accordance with whdt is written 
above appoints by these rules the Sub-Com= 
mittee and the Association as its arbitrators 


and final umpire, and as to the decision, 


which will be given in accordance with what 
ig written in these rules, the same shall be 
regarded as the arbitrator’s award.” 

I pause to remark the ambiguity of such 
words as “all sorts of lawful decisions.” 
That, of course, leaves a very wide door open. 
Any one may say, asthe plaintiff now says, 
that he could not obtain any sort, let alone 
all sorts, of lawful decision ont of the Sub- 
Committee or the general. asabmbls of the 
Association, 

(5) 6 M. 868, 
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The rule goes on—- 

Such being the case every person entering 
into a kabala-shall have to go before the 
Sub-Committee or the Association for getting 
any matter relating to the kabala decided; 
and if he may not have been able to enforce’ 
the decision given by them in accordance | 
with these rules, then in that case, he can 
go to Court only for enforcing such deci- 
sion,’ 

That is the rule upon which the defendant 
chiefly relies. It is of peculiar importante 
as constituting the Sub-Committee arbitra-- 
tors, and the Association the final umpire 
of all matters in disputes over vaida sodas. 
And the question, of course;is whether to that 
extent itis not quite a lawful agreement which 
the.Courts would enfore. So much of it:as 
compels members to accept any decision as . 
final, I have already said, is, in my opinion, 
unlawful, and would nob be recognized to the 
extent of shutting any member of the Associa- 
tion out of the regular Courts. 

Now although the plaintif did not submit 
his grievance in person to the general assembly 
of the Association, he lost no time in protest- 
ing against the rate fixed at the meeting 
of the 80th November'1906, and as a matter of 
fact a general meeting was called, and all that 
is In contemplation in Rule 46 seems to have 
been done. Itis true that the plaintiff was 
not present. But that was his own choice. He 
refused to attend any more- meetings of the 
Association after the 30th November, because 
what had happened there had, he says, cóúż 
vinced him that he could not hope for fair 
treatment. But hesent in lawyer's lettera, 
and, therefore, made it plain that he had a 
grievance of the kind contemplated. Then 
the Association called a meeting and we must 
suppose that all that the plaintiff had advanc- 
ed in his letters was duly cdnsidered, with 
the result that the proceedings of the meeting 
of the 30th November and the rate fixed at 
it were confirmed. So that really the only 
question open is whether the plaintiff can 
come into Court to question the finality of 
that decision. I am quite clear that he 
can. To hold otherwise would put a practi- 
cally unlimited power in the hands of men 
who, judging from what I have seen 
of them in ‘this case, are certainly 
not fit to be entrusted with it. Suppose 
that when thé rate had been fixed on. the 
30th November the plaintiff had immediate- 


. 


“ considered whether 


absurdity 
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ly filed a suit; then it would have been 
open to the defendants to move the Court 
under section 19 of the Indian Arbitration 
Act to stay proceedings till, such submission 
as is contemplated in rule 46 had been 
duly made; andthe Court would then have 
this was the proper 
course. In fact this was actually done 
by the defendants although as far as. I 
can see all that the rules required had been 
done, and all arbitration proceedings properly 
or improperly so called under the rules of the 
Association, had ended. That application 
was heard by my learned brother Davar in 
chambers. It was apparently argued at length 
and Davar, J.- refused to stay this suit under 
section 19 of the Indian Arbitration Act. In 
those circumstances, especially having regard 
to the fact’that the general body of the Asso- 
ciation did meet and decide the points upon 
which the plaintiff now cravesthe judgment 
of the Court, the question narrows down to 
this, is the plaintiff shut -out by any term 
of his contract from coming into Court and 
challenging the finality of the decision made 
against him by the Rice Merchants’ Associa- 
tion? Ifhe is, then he is most certainly 
deprived of his ordinary common law right. 
For there is no decision in his favour, which 
he could, according to the rules, ‘come into 
Court to enforce. So that his position would 
.be this. He hada serious controversy with 
members of the body, involving charges of 
partiality and misconduct but he is wholly 


„precluded from agitating those matters in a 


Court of law in the terms of the rules to 
which he is a subscribing member. The 
of this contention is that it 
‘shuts every dissatisfied party out of Court. 
It is only those in whose favour the as- 
sembly of the “Association has pronounced 


that may go to Court to enforce that decision. 


Those against whomit has decided have no 
remedy. That I think isa proposition which 
needs only to be stated to carry on its face its 
own refutation. Doubtless the Association may 
expel, if so advised, any of its members who 
break this rule and insiét upon bringing 
their grievances to trielin.a Court of law. 
But assuming for the purposes of this dis- 
cussion that the procedure provided for the 
settlement of disptttes by the rules of the As- 


sociation, is really procedure by arbitration, 


then at most it might be contended, that 
until any dissatisfied member had tried his 
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chances in the way provided by the rules he 
could not be heard in a Court of law. And 
that brings us back to this point that 
if there is anything ab all in this 
contention it is exactly what would be 
material in any contention of the same kind 
advanced under section 19 of the Indian Arbit- 
ration Act. And that again is always prelimi- 
nary, and is to be -decided in limine, as it 
was decided in this suit. Supposing that 
Davar, J. decided it wrongly, and I should be 


“very slow to think that he did, what is the 


resultP Only what might always happen, 
viz., that a reference to arbitration had proved 
abortive. Courts are not infallible and as long 
as they have to decide in each case brought 
before them, whether a suit ought or 
ought not to be stayed for the 


reason 
‘given now by the defendant there is 
always an equal chance that it will 


not be stayed. To go beyond that, and, at 
the close of the trial, to contend that the 
plaintiff cannot have the benefit of the 
litigation at all, (if he should prove success- 
ful), because a reference to arbitration was 
not carried out inwhole or in part, seems 
to me an extremely strange proposition. 
Indeed I do not really know how the defen- 
dant would work it out. Ifthe Court were 
to hold that rule 46 required reference of 
the particular matters now in suit to the 
arbitration of the Sub-Committee and 
after them to a general meeting of the 
Association, does-the defendant say that 
the Court should dismiss the suit, and remit 
the plaintiff to where he stood in December 
1906? What would be the result of that? 
Only that the plaintiff would have to go 
through the form, (if he could get any 
one now to listen to him) of appealing 
to the Sub-Committee and again to a 
general meeting to rescind all the resolu- 
tions and acts done and passed in November 
and December 1906, failing which I presume 
he would have to re-open this suit, and pursue 
his remedy once more through exactly the 
same tedious and expensive litigation. If the 
defendant was dissatisfied with Davar, J.’s 
chamber order why did he not then appeal? 
I am-not aware of any law or principle which 
could be vouched for the extraordinary 


~ proposition that a suit which has after a long 


hearing come to an end, should bo stayed for 


the purpose of sending one of the parties back 


to an already pre-judged arbitration. I must, 
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therefore, overrule that objection und find 
upon the eleventh issue, that the plaintiff can 
have the judgment of the Court on the matter 
putin issue before it, notwithstanding in 
rules 14 and 46 of the Rice Merchants’ As- 
sociation, to the contrary. 

Seemingly connected with, and referable 
to the same principles as the question just 
dealt with is another, namely, whether the 
plaintiff in this suit is bound by the rate 
fixed by the Sub-Committee orits delegates 
at the meeting of the 30th November 1906. 
Whether the fixing of the vaida rate, under 
rule 30 of the Association, is, when all the 
rules are read together, to be regarded as the 
award of arbitrators, the result of a refer- 
ence to arbitration, or only so by a loose 
analogy it is plain that this is an altogether 
different question from thut which disputes 
the plaintiff's right under the rules to come 
into Court at all. For assuming that this is an 
arbitration award, it has been given. It is 
finished; the arbitrators are functi oficio. 
And the plaintiff, as far as that award is 
concerned and that only, bas, undoubtedly, 
the right to come to Court and challenge it 
.on the ground that the arbitration itself was 
‘improperly procured, or that the arbitrators 
were partial or were guilty of misconduct. It 
is only when we readrule 14 with rule 46 that 
the preliminary question takes definite form. 

, it may very well be donbted whether when 
we readrules 14, 37 and 46 together, the 
Association meant to leave anything open 
for subsequent challenge or dispute, touching 
the rate fixed under rule 30. All the disputes 
which are contemplated seem to be disputes 
between member and member, about vaida and 
other contracts,not à dispute about the correct- 
ness of the rate decided upon to be the standard 
of settlement. In that connection it is im- 
portant to pay careful attention to the word- 
ing of rule 30. Therule says nothing about 
. impartial” persons. It only says that the 
Sub-Committee shall fix the rate; and all 
members of the Association shall be bound 
by that rate; and shall pay or receive differ- 
ences on the basis of itand that should any 
member make default in settling on the said 
basis, he shall be subject to any orders which 
the Sub-Committee may make in that matter. 
Now it looks 2s though the concluding clause 


‘contemplated possible disputes to arise after 
‘the rate has been fixed and rule 37 pro- 


vides inter alia, as I understand it, for the 
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settlement of such disputes. Then, no doubt, 
it would be necessary that the persons 
entrusted with making the settlement should 
not be the parties to.the dispute, and should 
in that sense, be impartial. But considering the 
nature of the Association and its composition, 
it might very well be that no quorum of im- 
partial” men, in the sense of men having no 
contracts for the vazda, could be fourd; and so 
I suppose the Association would not insist 
upon that special qualification. And as a 
matter of fact when we look into what has 
been done it is clear that the Sub-Committee 
has comprised men who had vaida contracts. 
Tfas the plaintiff now contends, it should 
have consisted of at least ten or eleven 
members, it is obvious that it might frequently 
have been impossible to find so many or 
anything like so many out of a body’ of say 
forty or fifty, all rice dealers, who had 
no forward contracts. So that while, no 
doubt, under the general language I have 
already quoted from rule 46, all these pro~ 
ceedings are declared to partake of the nature 
of arbitration proceedings, the only proceed- 
ings which might be thought to bear a close 
analogy io, and be governed by the principles 
applicable to what the law understands by 
arbitration, are those which would be called 
for when a dispute had arisen efter the 
fixing of the raida rate, between members of 
the Association upon other potnis of settle- 
mont. And it is only when a member has 
failed to have recourse to those proceedings 
before coming into Court, that the prelimi- 
nary objection could properly be taken and 
then it appears to me, only in a particular 
way, by motion to stay the suit till the agree- 
ment to submit to arbitration had been 
fulfilled. 

That is, of course, an entirely different 
thing from the contention *I now have to 
examine, that the plaintiff is bound by the 
vaida rate fixed on the 30th November 
1906. For rightly or wrongly, that was 
fixed. If the plaintiff be held to have agreed 
to submit that question to arbitration, nolens 
tolens, he has submitted it to arbitration. 
He says he did not want to; that he was 
dissatisfied with the arbitrators, and still 
more dissatisfied with their award; but at 
any ratethe award was made. The resultant 
question is the common question whether rr 
not the plaintiff is entitled to have that 


award set aside as far as ho is concerned on 
+ 
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the grounds of misconduct, partiality and 
*so forth. And as to that, of course, there 
can beno.preliminary bar atall. So that 
we must kéep it distinct from the former 
question, which is of a preliminary kind, and 
if answered in the defendant’s favour, would 
result in the suit being stayed, and the parties 
remitted to the contemplated arbitration. 
Now though by analogy, and really too in 
the last analysis, this fixing of the raida rate 
was an‘act of arbitration (for what else could 
it be P) looking to the scope and character 
of all the rules together, it can hardly be 
treated from the same legal stand-point as 
quite normal arbitrations. The first princi- 
ples of ordinary arbitration require that the 
parties should be heard before the arbitrators, 
and that the arbitrators should be impartial 
(I speak‘now quite generally). But under 
Rule 30 it is plain that no hearing was 
contemplated or ever in fact took place since 
, the founding of the Association, Nor, as I 
have already pointed out,is it likely that in 
view of the réstricted field from which the 
arbitrating body had to be chosen, impar- 
tiality in the strict sense was made, or was 
ever intended to be made, an indispensable 
qualification. In the history of the Associa- 
tion, there can be no doubt that before the 
80th November 1906 many members who 
had varda contracts sat on the Sub-Com- 
‘mittee appointed to fix the vatda rate. And 
it would-appear from the tenor of the plain- 
tuf’s concluding arguments that he does 
admit that under the terms of his contract 
he would have been bound by a rate fixed in 
accordance with the rules. Practically, no 
doubt, he would, though for the sake of 
consistency I must again point out, that any 
contract not only to refer to arbitration 
but to accept the award as absolutely final, 
goes beyond theetrue principle. That is to 
say, even if the rate had been fixed strictly 
according to the Rules, I doubt whether any 
member who was dissatisfied might not come 
to Court and try to getthe rate set aside on 
such grounds: as fraud, or misconduct. I 
say the practical result would be much the 
same as though no such course were open 
to him, because, if all the rules had been 
followed it is hard to believe that any Court 
would interfere in favour of a dissatisfied 
member. But I do not doubt at all that the 
Court would have the powerto do so for 
sufficient reason. 
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And in this connection I may take up an 
argument which -properly belongs to the 
consideration of the preliminary objection; 
namely, that even if the Rules are rightly 
construed to mean that it is only for the 
settlement of other disputes, not for the 


settlement of disputes about the actual fixing 


of the vaida rate, that a scheme of arbitrators 
was framed, still where in fixing the rate 
under Rule 50 there has been such a wide 
departure from what the Rules enjoined, as 
to make the whole of that proceeding invalid, 
a dissatisfied member would be absolved by 
that initial illegality from all further duty 
of obedience to the rest of the Rules. If, 


-however, [ am right in keeping these two 


matters soparate. I do not think that it 
would necessarily follow, thit a member of 
the Association who was dissatisfied with 
the manner in which the rate was fixed 
would necessarily be at liberty to ignore all 
other provisions in the Rules, sending him 
before other bodies of the Association for 
redress, and come at onoe into Court. The 
fixing of this vaida rate is a matter in 
which presumably all or a majority of the 
Association would always be interested, and 
in respect of which there would be a re- 
curring dispute (potential at any rate) be- 
tween those to whose interest it was to have a 
high, and those to whose interest it was to 
have. a low vate fixed. Aud, therefore, the 
absoluteness with which the rule lays down 
the procedure, as well as the manner in 
which it compels obedience in the inmedi- 
ate results of the procedure, seems to me to 
indicate that when the Association framed 
their rules, they intentionally put the fixing 
of the vaida rate on a different footing from 
ordinary accidental personal disputes and 
did not contemplate any exception being taken 
to it.. That view, however, I must admit 
is wenkend by what has happened in the 
present case, for after the plaintiff's party 
had seceded and sent in lawyer’s letters, 
it appears that the Association did reconsider 
the question and (Gn the absence of the 
plaintiff who refused to attend) re-afirmed 
the vaida rate. 

But the really important question which 
arises as soon as we have more or less 
successfully cleared the way to it through 
the intricacies of these Rules, seems to be 
whether in the particular instance any mem- 
ber of the Association is bound by the 


. 
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vaida rate fixed on the 30th November 1906? 
The plaintiff says, no, for thə following 
among -other reasons: 

1. That the whole proceeding went on in 
violation of the Rules. 

2. .Thatone at least of those who served on 


the Sub-Committee to fix this vaida rate was 


not a member of the Sub-Committee at all. 
“I admit, says the plaintiff, that I was 
bound to accept the rate fixed for the vaida 
in accordance with the Rules but I was 
not bound because [ never contracted to 
accept a rate which was fixed, not according 
to the Rules, but in a manner which cer- 
tainly I had never contemplated, and did 
not assent to. And it was added that what 
happened at the meeting, when looked at in 
the, light of this contention, was immaterial, 
the point being not whether protests were or 
were not made, but the fact that the Rules 
did not authorize what was done. 
. There is, however, a way of looking at 
this question which would, or at least might 


make the plaintiff's conduct at the meeting. 


material.’ For if although owing to differences 
gf: opinion, the original intention of appoint- 
ing a committee of twelve in accordance 
with the Rules could not be carried out. 
yet: the plaintiff.and all others present did 
consent to a substitution of another tri- 
Dunal for the tribunal provided by the 
rules, then to that extent it might be reason- 
ably contended that they made Ransi Devraj, 
Amarchand and Morarji their arbitrators 
for the purpose of fixing the rate, and would 
in consequence be bound by the award 


given, unless it could be shown that it~ 


was procured in such a way that a Court 
of Justice would set it aside for that or 
gome other sufficient reason inhering in the 
composition or conduct of the arbitrating 
body. 

Now let me look a little more closely 


into the materials upon which the rival 


contentions are based. When the Associa- 
tion was- founded, or at any vate when-the 
wales were drawn up, in March 1902, Rule 
2 appointed the Sub-Committee. It con- 
sisted of four ea officto and eight appointed 
members. The Rule does not say that the 
Committee shall consist of twelve persons. 
It merely names twelve persons, und con- 
stitutes them to- be the first Sub-Committee, 
But it does appear to mean that four at 
least, (the ex officio members), shall ulways 


. standing Sub-Committee. 
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be members of the Sub- Committee and the 
implication, of course, is that the total numbers 

would exceed four. On the other hand I © 
do not find’ anything to lend colour to the 
contention that twelve was the minimum 
number or that there was (unless we take 
the four ex oficio members to be an irre- 
ducible minimum) any minimum number, 
And looking to the course of business in 
the Association and what we know “has 
been done and passed unquestioned, I doubt 


whether there is as much force as the 
plaintiff thinks in his argiment that the Sub- 


- Committee of November 30th was incompe- 


tent because it consisted of only three mem- 
bers. All sorts of business is entrusted to 
this Sub-Committee, which is, no doubt, a 
And Rule 30 cer- 
tainly says, this Sub-Committee shall fix the 
vaida rate. But-I am not prepared to go 
the length of saying that, that means neces- 
sarily the whole of this Sub-Committee. 
We must remember that the Rules ara very 
loosely, often very badly, worded. They 
appear to have been drafted by the Rice 
Merchants themselves, without legal assist- 
ance. And I look upon them as intended 
to give a general, rather than an absolute- 
ly and rigidly accurate description, of 
the manner in which the internal business 
of this Association was to be conducted, 
and its disputes were to be composéd. Some 
elasticity of construction ought I think to 
be permitted. And it is shown that on one 
previous occasion at any rate the vatda rate 
was fixed by four members only. No excep- 
tion appears to have been taken by any one 
to that departure from the ordinary proce- 
dure. The ordinary procedure, I may add, 
appears to have beon to nominate some 
twenty members or so and then to select 
twelve from them at the meeting called to 
fix the vaidau. Now that again shows how 


‘difficult it is to keep to any literal interpreta- 


tion of the Rules. For as far as this record 
goes, unless I am mistaken;the Court has 
not been told that the number of the 
Sub-Committee was so much enlarged as to 
make the naming of twenty persons, all 
members of it, possible. And yet naming 
others who were not members of the Sub- 
Committee as eligible for selection to fix the 
vatda seems to ‘imply that the literal appli-. 
cation of Rule 80 had ceased to be insisted 
on, If in -that important particular, a 
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particular be it noted on which the plaintiff 
ntuch relies when he objects to the inclusion 
of Morarji in this Sub-Committeo, then 
why not in other particulars which are 
not even prescribed tetidem verbis by the 
rules, such as the minimum number and so 
forth. 

However that may be, the material facts 
are that the Association, as all such Associa- 
tions naturally would, includes buyers 
and sellers, or as we may call them for 
convenience Bulls and Bears. The Bulls 
want a high rate fixed, the Bears want a 
low rate fixed. And underlying all this is, 
of course, a suspicion, to put it no higher, 
that a considerable number at any rate of 
these so called vod contracts are purely 
speculative, even gambling. The Balls mean 
to force a high rate and so profit by the 
differences: in the same way the Bears want 
to force a low rate and in their turn make 
their profit ont of differences. In such 
contracts it may very well be donbted 
whether the parties have in contemplation 
anything more thuu the differences upon 
their speculative dealings which will be 
determined by the vaida rate, Plaintiff 
was a Bulland the defendant was s Bear 
for this vardı. A few days before due date, 
plaintiff seoms to have got wind, or suspect- 
ed an intention on the pat of the Bears 
to force an unfairly low rate on the 
Association. Theoretically of course the due 
date rate should correspond with the 
actual market rate. Rule 30 provides that 
the mere fact that it does not exactly 
correspond with the market rate, is not to 
ha a ground of objection. But it clearly 
menus no more than that the Sab-Commit- 
tee is not infallible and indicates that the 
object in view is to fixa fair market rate 
of the day. It appears from the accounts 
which the plaintiff and his witness giveof 
the meeting that the Bears were in the 
majority. And there were ramoura flying about 
a day or two previous that an unfairly 
low rate would bə fixed. On the 24th a 
preliminary meeting had been snmmoned at 
which twenty name had been put forward, 
and according to the summons the meeting 
of the 30th was to select from them twelve 
to form the Sub Committee to fix the vaida. 
Alarmed at what was going forward the 
Bulls went to their Solicitors and got lettera 
wyitten to the Association protesting against 
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any unfairly low rate being fixed. These 
letters were read at the meeting of the 
80th and gave rise to all the trouble which 
has followed. Instead of proceeding at 
once to business and choosing twelve men 
to serve on -the Sub-Committee, Morarji 
appears to have asked the plaintiff (when 
I say the plaintiff I mean of course his 
representative) what his objection stated 
in the letters really was. To this the 
plaintiff and his friends replied by nomi- 
nating on behalf of their party, five men, 
including Morarji himself. Then one of 
these was rejected, and Morarji said that 
if they took up that attitude for the 
Bulls it would be necessary to nominate 
four men from among the Bears. Then a 
member, Karamsi, rose and said that at this 
rato they would never get to business, and 
he would name three men, who would 
command the full confidence of all to fix 
the rate. He accordingly named Amar- 
chand, the President of the Association, and 
one of the plaintiff's own men, Morarji whom 
the plaintiff had himself first named, and 
Ransi Devraj who is a defendant. This 
was seconded by Bhara ana according to the 
defendant and the minutes was carried by a 
show of hands nemine dissentiente. Bhimsey 
Bhanji and Fateh Mahomed, who were all 
Bulls, swear that so far from this proposition 
being carried unanimously they vehemently 
protested, but no attention was paid to them.. 

Now suppose for the sake of argumont 
that the defendant’s version is true, what 
would be the position? Surely an informal, 
bub not the less qnite a reasonable sub- 
mission to arbitration on lines somewhat 
analogous to, although no doubt different 
from the ordinary lines laid down by the 
rules. If knowing as they all then did that 
-Rausi Devraj was a Bear, and even 
supposing that they had lurking doubts 
about Morarji, yet as far as I can see having 
no more reason then than now to know 
that he was against them, while they 
were quite sare that the most influential 
man of the three (Amarchand) was on their 
side, they did accept these three men to 
fix the rate, taking their chance of one 
certainty plus one doubtful factor, against 
oue adverse certainty, how could it he 
said that they did not submitthe question 
to the decision of these three men, or 
that when they found that that decision 
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was unfavourable they could repudiate it 
for that and that reason alone? Bhimsey, 
who is a very bad witness I may remark, 
says that he did not object to the men 
but to the proceedings. Immediately after he 
makes it plain that he did object to the 
men. But what seems to me more im- 
portant is that, he waited to see what 
rate they would fix. He was still taking his 
chance. So, though Bhimsey Bhanji and 
Fateh Mahomed say they protested against the 
constitution of the Sub-Committee it appears 
that they both waited for the announce- 
ment of the rate. I should have said 
perhaps that although Morarji evidently 
took the names mentioned by Bhimsey 
Bhanji to be those of Bulls, the witnesses 
themselves say that they only wanted 
impartial men, neither Bulls noi Bears, and 
that the names they gave, were those of 
men who tothe best of their belief had no 
contracts for that raida. Fateh Mahomed says 
that he went to tea after lodging his protest 
through Bhanji and Bhimsey, but it is 
clear that he waited to hear the rate, 
because he says he accompanied the other 
two when the meeting broke up, to their 
Solicitors to lodge another protest. 

Now the defendant contends that Rule 
46 is wide enough to give the Association 
power to deal in a difficulty like this, with 
the emergent question of. settling the rate 
and to authorise the settlement to be made 
a > . 
in a way which is not apparently the 
ordinary way or the way in which the 
Rules meant that it should be fixed I do 
not attach much importance to that. I 
apprehend, though I confess that I construe 
these verbose and intricate rules with a 
good deal of diffidence, that the intention 
was, where necessary, to call a special 
meeting of the Association for any special 
emergency. No emergency was in contem- 
plation when the meeting of the 30th Novem- 
ber was summoned, It had been preceded 
by the meeting of the 24th and there was 
no reason to foresee any hitch or need to 
depart from tbe recognized procedure. The 
meeting of the 30th was a large meeting 
and a fairly representative meeting. That 
cannot be denied. But it was not summoned 
as a special general meeting to deal with 
a particular difficulty nor when the difficulty 
did arise was any attempt -made to meet 
it:in that way. Unless indeed it can bo 
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argued that putting a proposition before the 
meeting and getting it carried in supes- 
session of the ordinary rule, went so far. 
I doubt it, I doubt whether if the plaintiff 
party really protested as they swear they 
did and went on protesting, it could be 
held in any Court of law that merely 
by reason of their formal contract term 
to accept a rate fixed .in accordance with 
the rules, any one of them upon the 
premises so far assumed would be bound to 
accept this rate. If Tam so far right, it 
will be seen that the sustainability of this 
objection may really turn very largely 


upon what plaintiff considered relatively” 


immaterial, namely, whether in fact he did 
object and persist in his objection when 
the departure from the rules was made. 
Upon this point there is a great conflict 
of evidence: man for man the defendant's 
witnesses are immeasurably better than the 
plaintiff's. But no Judge of experience cares 
to be too much influenced by demeanour 
and demeanour alone. The cool and hardy 
liar often makes an infinitely better witness 
to all outward appearance than the nervous, 
excitable, irritable man who is easily 
drawn by counsel, and while really speak- 
ing the truth or more of it than the other 
makes very poor show in the witness- 
box. So that I will not press too hardly 
on the witnesses for the plaintiff merely 
because they impressed me most unfavourably. 
And if it were merely a question of 
weighing the evidence given by the wit- 
nesses themselves on both sides, I should 
not hesitate to accept the story of the 
witnesses for the defence. But before doing 
that, I cannot shut my eyes to other 
considerations affecting the probabilities of 
these vival versions of what took place at 
the meeting. Considering that the plaintiff 
had protested in advance, that he admit- 
tedly opened the discussion, by insisting 
upon having impartial men or ab least 
men whom he declared or thought to be 
Impartial on the Committee, considering 
further that when this proposal fell through, 
one at leust of the three men named was 
a known seller on a large scale an that 
immediately after the rate was published 
the plaintiff went straight off to his Solicitors 
to protest again, and that his party publish- 
ed in the papers a contradiction of the 
authorized version .of the meeting to which 
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the Association had at once given publicity, 
et must allow that there is, as plaintiff 
alleges,a considerable antecedent improba- 
bility that he would hare assented uncon- 
ditionally to the nomination and appoint- 
ment of the three men to fix the rate. 
The point is how far that antecedent 
probability ought to be allowed to outweigh 
the positive, and as far as I can seo the 
strong and good evidence of defendant’s wit- 
nesses supported by the minute book of the 
proceedings P It is after alla qualified pro- 
bability to this extent, that while no doubt it 
is most unlikely that the plaintiff and his 
friends were really pleased with what was 
being done, it by no means follows that they 
were so dissatisfied as to carry their early 
protests to the length of setting the authority 
of the Association openly af defiance and re- 
fusing to accept a majority vote. 

Some light too is thrown upon the conflict- 
ing accounts of what really did take place at 
the meeting by the subsequent correspond- 
ence. Ex.—Q is the letter which the plain- 
tiffs Solicitors were instructed to write im- 
modiately after the meating while every fact 
was fresh in the minds of the persons in- 
structing them. Then too, if ever, the plain- 
tiff’s party mast have been smarting under a 
sense of their recent injuries and defeat. If 
everything had been carried in a high- 
Tranded way as the plaintiff now alleges, 
surely they would have made that an addi- 
tional ground of protest. But do they? Not 
at all. Their objection is restricted to the dis- 
qualification they urge against two of the 
members. It turns upon their allegation that 
both Ranst Devraj and Morarji were interest- 
ed, as sellers for that taida and they de- 
liberately pin it down to the words of rule 35. 
lt might be rephed that the Court would be 
hasty in assuming that the Solicitors letter 
necessarily contains everything that has been 
poured into his ears by two or three indig- 
nant clients. My own short experience on this 
side of the Court, has shown me, that as a 
rule attorneys do not err on the side of 
brevity or conciseness. But I will not lay 
too much stress on that. E will allow 
that a wise attorney might exercise his own 
discrimination in selecting from too abundant 
materials, those which he thought would best 
serve the interests and the purpose of his 
clients. And, therefore, it is of course possible 
that the plaintiff’s solicitors thought that the 
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strongest feature in his case, was what appear- 
ed to them to be the infraction of Rules 30 
and 35; while the supplementary points aris- 
ing out of the conduct of the meeting and the 
manner in which the Sub-Committee was 
appointed were deemed to be comparatively 
unimportant and negligible. But it is a little 
strange in view of Bhimsey’s statement that 
it was the procedure and not the men he 
objected to, to find that he there and then 
goes off to his legal advisers and instructs 
them to complain of the men and not of tho 
procedure. Nor does this letter stand alone. 
On the 10th December after the aggrieved 
parties had had ample time to deliberate 
and arrange their complaints, they again 
instruct their Solicitors to write to the Asso- 
ciation. The letter is Ex—5. And here again 
we find no specific complaint of procedure 
though the letter certainly does scem to be to 
contain instructions that the instructing per- 
sons were not satisfied with it. But there is 
something in it which is more important, 
lending colour as it does to the conjecture T 
have hinted at, that while the plaintiff's 
party opposed the nomination of the three 
men who were appointed by a majority to 
fix the rate, they did not carry their opposi- 
tion farther than the initial stago. One at 
least of the dissentient members appears to 
have instructed the solicitors to say that find- 
ing further opposition hopeless he allowed the 
majority to have their way. Now that is pge- 
cisely what I should have thought from tho 
fact that-Bhimsey Bhanjiand Fateh Mahom- 
ed all waited for the announcement of the 
vate, most probably did happen in the case 
of all of them. When they found that 
their own idea of getting a composite com- 
mittee containing four at least of their own 
nominees appointed, impracticable, and the 
sense of the meeting so plainly against them, 
it is natural that they should have acquiesced, 
sullenly perhaps, but still acquiesced in the 
motion put by Karamsi. For that at any 
rate gave them on the whole much better 
chances than, according to their views, they 
were likely to have if the Committee had 
consisted of any twelve men picked up from 
that meeting. Observe that they say there 
were only three or four Bulls present. In 
such a Committee their nominees would have 
been outnumbered, and owing to the undis- 
guised manner and motives of election, thoy 
could have expected but little considorution 
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from their opponents. Whereas in this select 
Committee of three, they hada very reason- 
able prospect of securing a majority. It is, 
therefore, lers improbable than at first sight 
it appeared, that the plaintiff should have 
acquiesced in the appointment of Amarchand, 
Morarji and Ransi Devraj to fix the rate and 
if the plaintiff didso consent, although only 
tacitly, I think it would be difficult to say 
that he was not bound by the award, unless 
he could get it set aside on any of the grounds 
upon which awards, otherwise lawful and 
regular in inception, may be set aside. 

Thus far of the probabilities. Now I turn 
to the evidence. As I have already said 1 re- 
gard that of the defendants as much better 
and more trustworthy than that of the plain- 
tiffs. And not only this, but we have the mi- 
nutes of the meeting, and these minutes posi- 
tively corroborate the defendants. A great 
deal has been made, and very naturally made 
in argument out of the interlineation. This 
interlineation consists of precisely the passage 
which according to the plaintiff the defendant 
would have inserted had he had in minda 
planned scheme to defeat the plaintiffs’ pre- 
sent case. Itsays that after the nomination 
of the three as a special committee, full 
liberty was accorded to every member to 
speak and urge objections, but “ every 
member present at the meeting very will- 
ingly agreed to accept whatever rate the said 
three persons would unanimously fix.” With- 
out the interlineation the minutes would have 
gone on “ therefore, as no body opposed the 
proposition the above named three gentlemen 
met for nearly half an hour etc.” And it 
appears to me that really that passage was 
quite enough to serve the purposes of the de- 
fendants. It formed an undisputed part of 
the minutes, and it states the cardinal fact 
that there was no opposition. Whether any- 
thing is really gained by the amplification 
contained in the interlineation, may be 
doubted. But even supposing it wasan after- 
thought it was a speedy after-thought. For 
it is certain that the words were put in the 
press communique which must have been 
sent off that evening. The evidence, leaving 
mere guess work aside for a moment, is that 
the words which now appear as an interlinea- 
tion were in the Secretary’s rough notes, 
And it certainly seems that they must have 
been, or they could hardly have got into the 
papersthe next morning. The evidence is 
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that when the minute book was written up 
from the rough notes, these words were 
omitted, and when the book was submitted to 
Ransi Devarj, and compared with the rough 
notes, he noticed the omission and ordered 
the Secretary to write the missing passage 
in. Itis contended for the plaintiff that this 
is, on the face of it, improbable, since the 
minute book as originally written runs on 
grammatically and consistently. But surely 
that might account for the omission. If 
there had been a break in construction, the 
copyist must have noticed it at once. But 
where, if the whole interlineation be omitted 
the sense remains substantially the same 
and there is nothing wrong with the construc- 
tion, it might well be that the words had been 
left out through a bona fide mistake. Another 
point taken by the plaintiff is that the rough 
notes are lost. But I think nothing of that. 
Rather I should have thought it singular had 
they been preserved. When a Secretary 
takes down rough notes of what occurs ata 
meeting and afterwards writes them into the 
permanent minute book I believe that it is 
commoner for him to throw away or destroy 
the rough notes than to keep them. This 
interlineation is initialled by Amarchand the 
President, showing that he accepted its 
correctness and he is, if not actually a plain- 
tiff himself, one of the plaintiff's men. At 
the subsequent meeting of the 29th December 
these minutes were put to the meeting in the 
usual way and carried and signed by the 
President, (see Ex.—22). Thus the official re- 
cord which I see no reason to doubt bears ont 
the testimony of Ransi Devraj and Morarji. 
And upon a careful consideration of all these 
materials I must hold that the plaintiff did 
consent to the appointment of Ransi Devraj, 
Morarji and Amarchand to fix the rate. 
Doubtless a further question might arise 
on that whether doing so was within the scope 
of his authority as air agent, so as to bind the 
real plaintiff, who was not present at the 
time, and that again would lead up to a con- 
sidreation of the very difficult question how 
far in mercantile denlings of this general and 
more or less stereotyped character an agent 
has authority to bind his principal to submit 
to arbitration. For it might be said that while 
the plaintiff does not contest the authority of 
his agent Ravji Varsang to sign the contract 
from and so to bind him to abide by all its 
conditions, that authority does not go the 
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length of making him the plaintiff's representa- 
tive for selecting a wholly new body of ar- 
bitrators not contemplated by the Rales. And 
this in turn raises another question, namely 


whether assuming that the rate fixed was bind- 


ing upon all who were present at the meet- 
ing, and must, therefore, constructively at any 
rate be taken to have assented to the consti- 
tution of a new tribunal of arbitration, it 
would have the like effect upon other members 
who were not present. To answer that, which 
is really the practical question raised, itis ne- 
cessary to consider I think not only from the 
strictly theoretical legal, but from practical 


«mercantile side, what commonly happens in 
the conduct of such affairs. Where a body 


like the Rice Merchants’ Association meet to 
select a Committee and then empower that 
Committee to fix arate, I suppose that the 
procedure is very much like that of any other 
club or lay Association. Probably it was the 
intention of all to abide by the rules, assuming 
for a moment that the rules made a particular 
procedure imperative. But when it was 
found that owing to unexpected obstruction 
strict adherence to the rules would.lead to an 


-tmpasse, the sense of the meeting might 


override the technical difficulty, and suggest 
& short cut to the desired solution. Thus a 
new proposition, like that of Karamsi, might 
be put, and then if the meeting which was 
essentially a general meeting carried this 
proposition unanimously, which is what the 
evidence shows happened on the 30th 
November, I do not see why a Court should 
stickle too much over the terms of ‘particular 
rules. The general meeting is in the last 
resort the legislature of all such bodies, and 
the sense of a general meeting ought to be 
enough, I should think, to warrant a formal 
departure from the ordinary procedure. I say 
a formal depayture, because after all what 
was carried at this meeting and then done, 
does not appear to me inconsistent with the 
spirit of the Rules. Nor was it after all such 
a yery startling innovation. On a previous 
occasion, as I have said, a very small Sub-Com- 
mittee fixed the rates. It was not quite so 
small as this, and I do not think it laboured 
under the one special defect upon which the 
plaintiff insists, that all its members were not 
members of the standing Sub-Committees, 
But the object of the Association in pro- 
cedure under Rule 30 isto get a rate fixed 
to bè the standard of differences. 


And if a 
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general meeting chose to say, ‘For this 
vaida we are content to take a rate fixed by 
three of our leading men, I do not think that 
this really constitutes any great deviation in 
principle from what Rule 30 intended. A 
good deal has been made out of the plain ad- 
vantage that was to be secured by maintaining 
the members of the Sub-Committee at a high 
figure, say ten or twelve. But is this really 
so great an advantage as it ig made to appear? 
If the committee consisted of ten Bears and 
only two Balls, which might well happen, the 
Bulls would be in a far worse position than 
if it consisted of one Bull and one Bear, and 
one doubtful member. For what do we find 
that the procedure in fixing the rates has 
ordinarily been? All the members appurent- 
ly write down what they consider the vaida 
rate should be. It appears that first a rough 
measure is agreed upon, and all are bound 
not to vary more than four annas above or 
below it. Then when all the members have 
stated the figure each has chosen, an average 
is struck and that average is accepted as 
the vatda rate. Whether the body consists 
of three or ten there is not likely to be much 
practical difference, unless the whole body be of 
one mind, when on doubt an unfair rate might 
easily be announced. Now if we turn again to 
Rule 46 we find that the Association clearly 
contemplated cases of difficulty and emer- 
gency, and that it provided that in all such 
cases a general meeting of the Association 
should be called, and the decision is to bind 
all persons. Difficulties arising out of the 
Sub-Committee-being unable to do the work 
are specially contemplated. And thongh, 
as I have said, there isa difference betweon 
calling a general meeting asa last resort to 
surmount some unforeseen difficulty of that 
kind, and dealing with it ata general meot- 
ing at which it has arisen, the difference is 
less real than nominal. Of course it might 
be contended that ag soon as it was known 
that a general meeting was to be convened 
for the purpose of acting under rule 46 
every member who was interested. 
in the point in dispute would attend, and 
insist upon having a hearing; while, if that 
were not known, anything might be rushed 
through an ordinary general meeting which 
might prove highly detrimental to absentees. 
I allow that there is a good deal of force in 
that. Bot we have to remember that 
in this instance there was a subsequent 
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general meeting convened, with the object 
of allowing the malcontents to be heard. 
They would not attend, and in the result 
a general meeting did ratify what had been 
done at the previous general meeting. And 
this introduces the principle of ratification 
upon which the defendant relies. The rules 
in In Re London and New York Investment 
Corporation (6) and In Re Portugese Consoli- 
dated Copper Mines Ld., (7), might with little 
straining be oxtended to cover the present case. 
But Iam not quite sure that I ought to rest too 
confidently on those cases. In the first case 
the Memorandum of Association provided 
that preference shares might be issued on such 
terms as the Company should by special 
resolution determine. Preference shares were 
issued without any such special resolution. 
But at meeting subsequently held and attend- 
ed by all classes of share-holders, resolutions 
were unanimously passed, adopting the 
terms under which the preference shares were 
issued. It was held that the imperfect issue of 
preference shares was capable of ratification 
and had been ratified. In the second case the 
Articles of Association of the Company provid- 
ed that the shares shonld be allotted by the 
directors, and that the first directors should be 
appointed by the subscribers to the Memoran- 
dum of Association. An allotment was made 
at a meeting which the Courts subsequently 
held was irregular and the allotments were 
consequently invalid. Notice of the allotments 
was sent on the following day to A, B. A 
refused to pay the allotment money on his 
shares, B paid his to the Bankers under 
protest, but the evidence failed to prove 
that either of them revoked his application, 
or repudiated his shares, on thegrourd of 
the allotment being invalid. Later the Com- 
pany brought an action against A for the 
allotment money and recovered judgment. 
Later another meeting of directors was held 
at which only two attended and they passed 
æ resolution, that the certificates of the 
shares allotted should be sealed and issued 
to the allottees. B refused to accept the 
certificate of his shares, but did not dis- 
tinctly repudiate the allotment. Another 
meeting of directors was held at which all 
four in number attended, and the chairman 
signed the minutes of the last meeting. 
At a later duly constituted meeting of the 
(8) 2 CE 860. 
(7) (1890) 45 Oh, D. 16, 
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directors a resolution was passed formally , 
confirming the allotment of shares made at 
the previous meeting of the 24th October. 
A,B then moved fora rectification of the 
register by striking ont their nvmes. It 
was held that although the original allot- 
ment of shares was invalid, it had been 
ratified by the Company and was binding 
on the allottees. It is. I think, plain, that 
there are points which might distinguish 
that from the present case. The former 
appears to be more directly in point. Buf 
there too there appears to have been no 
dissent or repudiation by any member of 
the Company at any time: just as in the 
latter case the allottees did not repudiate 
till long after the ratification. -Here, how- 
ever, we have to reckon with an immediate 
protest made before (according to the view 
of the plaintiff) the general meeting of the 
29th December had ratified what was done 
at the meeting of the 30th November. 
And on the whole I am very doubtful 
whether if there was any departure from 
the Rules at the meeting of the 30th 
what was done as a consequence of the 
departure could be made binding on any 
one who protested and refused to accept it 
before ratification, by a subsequent rati- 
fication on the 29th December. 

But it is first important to be sure that 
there was any real violation of the Rule 
regulating the fixing of the vaida rate. 
That Rule says that the Sub-Committee 
shall fix the rate. It does not say how 
many of the Sub-Committee, and thongh 
surely the natural reading of the rule would 
give by implication a command that no one 
who was not on the standing Sub-Commitee 
could be associated with members, who were 
on it, for the purpose of fixing the vaida, 
that conclusion seems to me to be some- 
what shaken by the proved fact that some 
twenty names at least were submitted, from 
whom the Sub-Committee to fix the rate 
was to be chosen., Turn now to Rule 31. 
That provides that any three gentlemen of 
the above Sub-Committee may meet at As- 
sociation’s room, and transact all the business 
of the Sub-Committee, but that without the 
sanction of the President or the Vice-Pre- 
sident and the Secretary, they shall not be 
able to give any decision, and a decision given 
without such sanction shall be considered as 
null and void, Now that rule, while toa 


Vol. 10] 


° 
MULJI TEJSEY V. RANSEY DEVRAJ. 


certain extent it may be thongh? to help the 
defendant as showing that three form a 
quorum of the Sub-Committee for the pur- 
pose of giving provisional decision, yet on 
the other hand it favours the plaintiff 
inasmuch as it seems clearly to confine this 
kind of authority to members of the Sab- 
Committee. I do not think that the Rules 
anywhere provide for the olection of new 
members to the Sub Committee. And it 
might, therefore, be open to the defendants 
to contend that when business had to be 
done by the Sub-Committee and the Sub- 
Committee only, 2 vote aba general meet- 
ing including, for the purposes of doing 
that business, a member who was not a 
member of the Sub-Committee was tanta- 
.moant to appointing him a member of the 
Sub-Committee for that special purpose. 
But I doubt whether that would not be 
going too far in the way of construction. 
And on the whole I gravely doubt whether 
looking to the words of Rule 30, and to 
the fact that Morarji was not a member 
of the standing Sub-Committee the fixing 
of the rate at the meeting of the 30th 
could bind any one who was not present 
at that meeting and a consenting party 
to ‘the appointment of the three arbitrators, 
and who did protest before the proceedings 
of the meeting were ratified. 

I must observe here that I do not think 
that there is any force in the objection! 
which the plaintiff took from the first and 
has chiefly insisted upon ever since, namely, 
that these arbitrators were not impartial 
within the meaning of Rule 35. That Rule, 
as I have, I hopo, made plain in the ear- 
lier part of this judgment, was framed, in 
my opinion to meet, altogether different 
disputes, than such as might be permanent 
and recurrent over the fixing of the vaida 
rate.. I do not read that rule in the sense in 
which the plaintiff has read it from the first. 
Nordo I think that the Association ever in- 
tended to exclude from the Sub-Committee 
entrusted with the fixing of the vuida rate, 
every -member of the Association who might 
have contracts for that vaida. So that, if 
as I find, the plaintiffs’ representative, 
whom I have loosely called the plaintiff, 
was present at this meeting of the 30th 
and himself took part in the proceedings 
and acquiesced in the appointment of the 
three men-as arbitrators to fix the rate 
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under Rale 30‘ I do not think that he 
could ovade liability under the rate fixed 
for no better reason than that one of the men 
had contracts èn a large sale for that vuida. 
Ellis v. Hopper (8) seems to me to be a 
strong authority for this proposition, nor 
do I think that plaintiff was at all suc- 
cessful in his attempts to distinguish it. 
Such cases as he cited upon the broad genc- 
ral principle that uo man interested may 
be a judge, seem to me to turn on wholly 
different considerations. Thus if the plain- 
tiff himself had stood in the shoes of his agent 
at this meeting I think that he would 
have Been bound by the rate which was 
then fixed, unless he could have shown that 
over and above what he now puts forward 
as the principal ground namely the dis- 
ability under which’ he knew at the time 
that one of the chosen arbitrators was labour- 
ing, there was some frand of dishonesty 
against which the Court would on general 
principles relieve him. 

Ts the case altered because the plain- 
tif in person was not at the meetings ? 
I doubt it. It is true that I do doubt 
very seriously whether as the law stands 
an agent may bind his principal to arbit- 
ration. But here the principal admits that 
he bad allowed his agent to bind him to 
one kind of arbitration, and it would be 
stretching the legal principle which has 
already occasioned grave inconveniences in 
the larger mercantile communities of tltis 
country, further than is either necessary 
or desirable tosay that nn agent empower- 
ed to pledge his principal to one kind of 
arbitration is not empowered to pledge him 
to another, which is, in essence, after all, 
precisely the same. In my opinion the 
plaintiff is bound by the vaida rate which 
was fixed at the meeting of the 30th Novem- 
ber, although I am not prepared to say 
that that vaida rate would bind members 
who were not-at the meeting and protested 
before the proceedings of that meeting were 
ratified in the meeting of the 29th December. 

So far then as this point goes, namely 
whether the plaintiff is bound by the rate 
fixed nothing remains to be considered but 
this, whether being first bound to the sub- 
mission and consequent award fixing tho 
rate, he is freed from that obligation by 
any misconduct or fraud or disability, on 

(8) (1858) 3 H. and N, 768, 
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the part of or in any of the persons con- 
ducting the arbitration. And to that I must 
give a short answer in the negative. As 
to the mere fact that one at least of these 
three was himself interested in contracts 
for that varda, I have said enough to show, 
that in my opinion and. having regard to 
- the constitution of the Rice Merchants’ 
Association, and the usual courseof busi- 
ness here, the fact alone would not be 
and had never been thought to be a dis- 
qualification. And as to what was done 
by the specially appointed Committee I do 
not find any trace anywhere of so marked- 
ly an improper bias, or partiality or 
misconduct, as would justify a Court in 
setting aside their award. True no par- 
ties were heard before them; but then, 
for this particular business, no parties ever 
are,and that must be taken to be a known 
and implied condition of the submission. We 
know exactly what did happen at his meeting. 
We know that Ransi Devraj suggested the 
lowest rate; that was to be expected and if 
we look at the records of other meetings of 
this Sub-Committee we shall find that while 


~ some members suggest a high, others suggest 


B low rate. But the entire difference in 
this meeting between the highest and the 
lowest rate suggested was inconsiderable. A 
mere matter 
Bearing in mind that Amarchand was qnite 
as interested in getting a high rate fixed as 
Ransi Devraj was in getting a low rate fixed 
while apparently Morarji was impartial, I 
would not say that Ransi Devraj’s suggestion 
to fix the rate Rs. 8-10-0 indicates any dis- 
honest bias or partiality. It is much more im- 
portant to note that Amarchand himself who 
is the plaintiff's man did not put the rate 
higher than Rs. 8-12-6 while Morarji thought 
it ought to be Rs. 8-11-0, I am not, therefore, 
able to accede to the plaintiff's contention 
that the award of this body ought now to be 
set aside as having been improperly procured 
or infected with fraud or partiality. 

Before dealing with the lest material 
question, what was the true market rate for 
the big mill Rangoon rice on the 80th 
November 1906 I must say a few words 
about one or two incidental points. The 
plaintiff snes on contract. He alleges, 

° therefore, a breach on the part of the defen- 
The defendant in his turn sues on the 
same contract by way of counter-claim; and 
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it is contended that he cannot prefer any 
such claim because he does not even 
allege that there was any breach on the part 
of the plaintiff. The ordinary law on this 
subject is contained in section 98 of the 
Indian Contract Act: “In the absence of 
any special promise the seller of goods is 
not bound to deliver them until the buyer 
applies for delivery.” Primarily, then, the 
initiative rests with the buyer and if the 
buyer makes no demand, in the absence of 
a special promise, no obligation lies on the 
seller to tender. But in this case the 
contract in suit was made subject to all 
the Rules of the Association, and condition 
4, on the back of the contract, (which is a 
compendious reproduction of Rule 17 of the 
Association), runs as follows :— Excepting 
the kabalas made in the name of an 
incoming steamer, in connection with other 
vaida kabalas during the vaida period, 
whenever before the last five days of the vaida; 
the party selling may give to the party pur- 
chasing the delivery order in respect of the 
vaida goods in accordance with the aforesaid 
rules, the party purchasing is bound to 
take the same, then and thereafter he is bound 
to take the goods appertaining to such order 
in accordance with these rules. The party 
selling is bound to send to the party pur- 
chasing the delivery order five days before 
the last day of the vatda period.” I confess 
that the first part of that rule does not 
convey a clear meaning to my mind, But 
the upshot of it all seems to be that the 
seller must send a delivery order to the 
buyer five cleardays before due date. I now 
turn to Rule 17. It providesin plain English 
that a seller may send a delivery order any 
time within the vatda period five clear 
days before the due date. Then “the purchaser 
shall have to take that delivery order and 
the goods mentioned therein in pursuance 
of these Rules. The vendor shall have to’send 
to the purchaser the delivery order at least 
five clear days before the last day of the 
period mentioned in the contract-—a purchaser 
will not be considered bound to accept any 
delivery order that is received after that 
time, but both the parties shall be bound to 
receive and pay the profit and losa ac. 
cording to the difference between the rate 
fixed or settled on the due date, and the 
rate mentioned in the kabala and the receipt 
and payment in respect thereof shall be made 
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immediately after the due date.” This again 


eis by no means as explicit as might be 
wished. But it seems to me to mean, that if a 
delivery order is sent five clear days or 
more before the vaida, the purchaser 
must accept the goods; if it is not, then the 
parties are to settle on the differences only, 
measured according to the raida rate fixed 
for due date and tho same meaning appears 
to me to he deducible from the language of 
Rule 30. 

That Rule has two possible applications. 
First, it may be contended that a member 
of the Association is bound by the rate 
fixed under it to this extent, that in any 
difference which may arise over non-fulfil- 
ment of a vaida contract, that rate is to be 
taken as the measure of ‘the differences. 
~ Second, it may be contended that” the 
latter part of the rule goes farther and 
really provides that where a vaida contract 
has been made, the parties to it, whether 
either or both are gnilty of breach, are 
in the same position with regard to the 


settlement, that isto say, that the party 


guilty of, as well asthe party innocent of 
the breach may equally claim profits on 
the vaida rate. And that means, of course. 
that all parties so agreeing to be bound 
by that rule, are contemplating gambling 
contracts. Becanse the law wonld certainly not 
consider the claim of any party for damages 
calculated on such a basis if he himself 
were the party who had committed the 
breach. No doubt what the framers of 
that rule might havo had in view, is that 
by implication no party, benefiting by the 
vaida rate, would have committed a breach 
and, therefore, itis merely a short way of 
avoiding intermediate steps; or possibly it 
might be more correct to say that: the 
framers of tha rule did not contemplate 
any party who, if he had literally fulfilled 
his contract would have made a profit, 
wilfully committing a breach of it. And 
so it was broadly laid down, that whether 
the contract was fulfilled or not, and irres- 
pective of all enquiry as to whose fault it was 
that it was not carried ont, it would be enough 
to produce the kabala, compare the rate with 
the vaida rate fixed on the due date and then 
make the contracting parties settle differences 
accordingly. It does not necessarily follow 
that if that is a correct interpretation of the 
intention of the framers of this Rule, it 
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was meant to regulate gambling contracts 
only. Many perfectly bona fide contracis 
which, with the best intention in the 
world to fulfil them, one of the parties had 
been unable to do so, although if he had, he 
would have made a profit, would likewise 
fall to be included init. However that may 
be it certainly does seem to me that while 
a person might be bound by the vaida rate, 
that isto say, has to take that as the 
measure of his damages, when he came 
into Court to claim them he might very 
well contend that he certainly was not 
bound by the rest of the rule which ignores 
a fundamental legal principle that only the 
party who is innocent of the breach can 
claim damages. It isalso I think clear that 
under these rules the seller has to send a 
delivery order five clear days before due 
date. Admittedly the defendant did not do 
so. The plaintiff called upon him for a 
delivery order; but the defendant contends, 
setting the rules aside as far as J under- 
stand him, that that was not a demand for 
fulfilment, it was not a demand for delivery 
but merely for n delivery order, and as he 
was always ready and willing to deliver 
the breach was due to the plaintiff. [ may 
observe in this connection that Rule 17 
cannot be meant to be always strictly 
enforced. For we have it in evidence that 
these varda contracts are not infrequently 
made within less than five days of the 
due date. In such cases it is obvious that 
the condition prescribed by Rule 17 becomes 
impossible of fulfilment. Still, where con- 
tracts are made under the Rules, in time 
for the seller to comply with them, I 
think, it is enough, if he fails to do so, to 
give the buyer a cause of action for breach. 
To this extent, the plaintiff is, in my opinion, 
right. 

What the defendant’s position is, in 
respect of his counter-claim, is not so easy 
to determine. Except upon the hypothesis 
that it was never the intention of either 
party to do more than pay and receive 
differences, it is dificult to understand how 
a man who admits that he did not send the 
delivery order which he was bound to send 
as a condition ‘precedent to the completion 
of the contract can claim any damages 
because it was not completed. I have very 
little doubt in my own mind that this 
and a good many other varda contracts made 
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and settled under the rules of the Associa- 
tion are purely gambling contracts. The 
parties have no intention of buying or 
selling anything, and in such circumstances 
it is natural that they should consider 
themselves under mutual obligations, when 
the vařda rate is declared to pay or lose on 
the figure at which they bad respectively 
elected to sell or buy. But I do not see how 
a Court of law could be asked to enforce 
any such understanding even though the 
contract may be made under the Rules of 
the Association, and those Rules may 
contemplate that peculiar kind of dealing. 
On that point too, L think, the plaintiff is 
right. i 

I will now give my decision upon the 
question of fact, what was the market rate 
on the 30th November 1906? First I pre- 
mise that there are two kinds of rice, big 
and small mill (at a comparatively last stage 
of the case one of the witnesses tried to in- 
troduce a third, but it will be sufficient to 
confine our attention to the two I have 
named). Big mill is cheaper than small 
mill. A great deal of evidence has been 
given toprove what is the average constant 
ifference between the price of big and the 
small millrice on the same day. The plain- 
tiffs witnesses fix it from + to 8 annas 
roughly, and I think he is satisfied to take 
a btandard average difference of 5 annas. 
The. defendant on the other hand would fix 
the average difference between 12 annas 
and one rupee. Ifthe Court could only be 
surg what the constant average difference 
was, it would have got some way towards 
a moderately certain answer to the main 
question. Unfortunately in the state of 
the evidence, this is hardly possible. [After 
further discussing the evidence regarding 
the market value, His Lordship concluded. | 

Still taking the evidence as ‘a whole, 
and allowing that it is far from good 
evidence, the Court must do the best it 
can with it. And after carefully considering 
it, testing it by the ordinary tests, and 
looking at it too in the light of surround- 
ing circumstances, and general probabilities, 
I must conclude that the vaidu rate of. 
Rs. 8-11-0 fixed at the Association Meeting 


* of the 8Cth November fairly represents the 


market rate of that day. On that finding, 
apart from the former finding that-he is. 
pound by the rate fixed on the 80 November, 
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the plaintiff would again fail on the merits. 

But I must add that I do not see mye 
way to allowing the defendant’s counter- 
claim. I have already given my reasons: 
and need add nothing to them. 

It was urged on behalf of ‘the plaintiff 
that because this suit occupied many days 
in trial, and because the judgment took 
two hours to read, it must have been a 
proper suit to bring in the High Court. 
Ido not see any force in that argument. 
The case was deplorably protracted but not 
on the only points upon which it could 
properly be said thai there was any reason 
at allto withdraw it from the ordinary 
tribunal. Almost all the time was spent 
upon two points, the alleged partnership 
of Khoorpal Dungersey with :the plaintiff, 
and proving what the true market rate was. 
Certainly there was also a good deal of 
evidence about what ocenrred at the meet- 
ing of the 30th. But that evidence confined 
to that point only might as well have 
been sifted in the Small Cause Court. I 
am most strongly opposed on principle to 
encouraging parties who might have their 
differences settled cheaply and expediously 
in the Small Cause Court to come into 
this Court. After giving this matter long 
and careful consideration I have come to 
the conclusion, that in all the circumstances 
of the case, I ought not to give the plain- 
tiff the certificate he wants under section 
22 of the Small Cause Courts Act. 

As tothe failure of the defendant on his 
eounter-claim, I-should find it hard to say 
that nny appreciable time was spent over 
that, certainly not enough to givethe basis 
of any fair fractional calculation. I must, 
therefore, dismiss the suit, and refusing 
the certificate under section 22. direct 
that the plaintiff do pay the defendant's. 
attorney and the client costs. Two counsel 
certified for. ` 

Suit dismissed. 
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JOZENDRA CHUNDER DUTT V. APDRNA DABSI. 
"(0,13 ©, W. N. 1190.) 


CALOUTTA HIGH COURT. 
ORIGINAL Civiu Sure No. 216 or 1907. 
Angust 8, 1908. 
Present :—Mr. Justice Fletcher. 
JOGENDRA CHUNDER DUTT AND 
ANOTHER— PLAINTIFFS j 


versus 
APURNA DASSI AND OTHERS— 


DEFENDANTS. 

Hindu swidow—Represeatation of husband's estate— 
Obligation of Hindu hew to obtain Letters of Adminis. 
tratiom—"“Thing” tele’her includes a mortgage— Power- 
of-atturney——Powsy to gell---Executor—Delegation if 
power to attorney — Muxim of ut res majis valeat quam 
pereat, 

A Hindu widow sufficiently represents tho estato 
of hor deceased husband when thore is no other 
person short of obtaining letters of administration 
to his estato who can be said to represent his 
estate. 

It is not obligatory on a Hindu heir to obtain letters 
of administration. 

A power-of-attornoy contained a power to seh the 

“goods, effects ond things belonging to’: Helt, 
that a morigage being a thixg in action is included 
in the word things in the powor-of-attorney, as 
there ‘ig nothing in the deed which suggests 
that the thing ıs to be limited to a chose ın poè- 
Reaston, 

In re Dawson and Jenkiws2 Contract, (1904) 2 Ch. 
219, refer red to. 

An executor is not competent to oxercise powcr 
of sale given by Statuto or by will, by an 
attornuy. Therefore, a power-of- -attorney in go far 
as it delegates to the attornioy the power to 
exercise discretion vested in the execntor is void. 

But ‘where the oxecutor was actually present 
when the deed of transfer was ' oxocated by tho 
attorney, and the attorney consulted him in all tho 
dealings relating to tho transfer and the executor 
approved of the same and the transfer did not ex- 
press whether it was oxecuted under power given by 
writing or under vorbal instructions ; 

Held, that the case fell within the legal maxim 
ut res majis vileat guam pereat, and it must be 
taken that the attorney executed tho transfer 
under the express verbal authority ‘given to 
him by the executor and that the transfer 
was valid. 


Original suit by the plaintiff as tho assignee 
of two mortgages. 

Messrs. B. O. Mitter and N. Strcar, for the 
Plaintiffs. 

Messrs. L. P. H. Pugh and S. Hyam, for 
the Defendants. 

Judgment,.—This a suit on two mort- 
gages. The case is not altogether free from 
difficulty. 

The facts are as follows :—The plaintiff 
claims as the transferee of two Bengali deeds 
of mortgage. The first deed is dated the 
21st July 1896, by which two persons, Kamala 
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Churn Dutt and Abinash Chanrda Dutt; 
mortgaged, for the sum of Rs. 1,500 with 
interest at 4 per cent., their undivided share 
in the house and premises No. 1, Zeriff's 
Lane, in favour of one Norendrn -Nath Bose. 
The second mortgage-deed is dated the 6th 
February 1897 whereby Ambica Churn Dutt, 
who was a brother of the mortgagors in the 
first mortgage, mortgaged in favour of 
Norendra Nath Bose his undivided share in 
the same house, to secure the repayment 
of Rs, 500 with interest at 4 per cent. 

Now, the real contest before me is as to 
who is entitled to those sams of Rs. 1,500 
and Rs. 500; did they belong to Norendra 
Nath Bose, or was he merely a benamidar for 
his father and uncle ? 

It appears on the evidence that the father 
and uncle of Norendva had been carrying on a 
business in money-lending for many years 
and they were joint in estate. It appears 
from the books ofthe firm that the name of 
Norendra had been used for completing 
certain money-lending transactions, and when- 
ever money in the firm was not sufficient to 
carry on the business, money was brought 
in and put into this joint family business in 
the Jbenamz name of Norendra. It also 
appears that on the death of Norendra, which 
took place before his father’s, the varions 
sums of money standing to the credit of’ 
Norendra in the accounts, were transferred 
into the name of Kali Nath, the next brother 
of Norendra. 

Taking into consideration that these trans- 
actions commenced from the time when 
Norendra was 6 years old down to the time 
of his death, there is little doubt that Noren- 
dra was a benamtdar for his father and 
uncle. 

Norendra died in October 1897 leaving him 
surviving his widow,-Sreemutty Suhashini- 
bala, who is a co-plaintiff with Jogendra. 
She gave birth to a posthumousson. That 
son has since died and now the widow of 
Norendra is entitled io any estate that 
Norendra has left, for a Hindu widow's 
interest. Norendra’s father subsequently 
died leaving a Will whereby he appointed 
his widow an executrix thereof. That Will 
was duly proved by the said widow and the 
present defendants are entitled to the 
equity of redemption in the mortgaged 
premises. 

The plaintiff, Jogendra Chunder Dutt, 
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claims the two mortgages which were origin- 
ally executed in-favour of Norendra, by 
virtue of two deeds of transfer which were 
executed by the widow of Norendra and the 
exécutrix of Norendra’s father and by Preo 
Nath Bose, Norendra’s uncle. 

Now, the points in issue are, first, as to 
who was entitled to the mortgage-money. 
On that, I am of opinion that the money 
belonged to Norendra’s father and uncle. 
The second point is as to whether the widow 
of Norendra, who is a party to the suit and 
added as a co-plaintiff, for greater safety 
sufficiently represents the estate of her de- 
ceased husband. In my opinion, she does. 
There is no other person short of obtaining 
letters of administration to the estate of 
Norendra who can be said to represent the 
estate of Norendra, and it is not obligatory 
on a Hindu heir to obtain letters of adminis- 
tration. 

The remaining point is as to whether the 
deeds of transfer were validly executed. 
Now, the widow and executrix of Norendra’s 
father execnted in favour of her son a power- 
‘of-attorney which contained among other 

wers a power to sell and convert into money 
the goods, effects and things belonging to 
me.’ Itissaid on behalf of the plaintiffs 
that this authorised the attorney to sell or 
convert into money this mortgage debt. 

Now, apart from the question as to whe- 
ther or not an executor is ontitled to exercise 
a power of sale conferred on him by atatute 
by his attorney, within the words authorising 
the attorrey “to sell and convert into money. 
the goods, effects and things belonging to me,” 
the case, In re Dawson and Jenkin’s Oontract 
(1), seems to me to cover this case. The only 
point in this case is, is a mortgage a thing P 
In my opinion, itis. Itisa thing in action. 
Theré is nothing in the deed which suggests 
that the thing is to be limited to a chose in 
possession. 
to convert the money into a thing, shows it 
includes a chose tn action and a chose in posses- 
sion. ; 

But, the case does not end there. The 
donor of the power is an executrix, and it is 
argued that an executrix is not competent 
to exercise power of sale given by statute by 

*theattorrey. With regard to the note in 
° Farwell on Powers (2nd Edition) at p. 446, 
that does not cover the case. That is only 

(1) (1904) 2 Ch. 219, i 
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applicable to the case of an executor appoint- 
ing an attorney to get in property vested im 
him as such. It does not apply to the 
case of an executor selling under a power 
conferred by statute the property which is 
vested in him by the Will. There is no 
distinction between a power given by statute 
and a power conferred by Will. 

Accordingly, I hold that the power-of- 
attorney, in so far as it delegates to the 
attorney the power to exercise discretion 
vested inthe executrix, is void. But, the 
case does not end there. In India, there 
are no requisites as to how agency is to be 
delegated, and the evidence in this case is 
that the principal, that is the executrix was 
actually present when the deeds of transfer 
were executed and that the attorney con- 
sulted her in all the dealings relating to thé 
transfer and that she approved of, the same 
and that the agent executed the- transfers 
under her approval. The transfers them- 
selves do not express whether they were exe- 
cuted under power given by writing or under 
verbal instructions. 

In these circumstances, the case clearly 
falls within the legal maxim ut res majis 
valeat quam pereat; and it must be taken 
that the attorney execnted the transfers 
under the express verbal authority given to 
him by the executrix. I, therefore, hold 
that the deeds of transfer were duly execut- 
ed. 

I, therefore, make the usual mortgage 
decree in favour of the plaintiff, Jogendra, 
with a declaration that Jogendra is entitled 
to receive the money secured by the two 
mortgages and the defendants must pay the 
plaintiff's costs of suit on scale No. 2. ; 

Mr. Pugh.—I suppose the plaintiff, Jogen- 
dra, will execute the release on getting the 
money. ë : 

Tue Court.—Yes. A 

Usual mortgage decree, 
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MALIK PROTAB SINGH V. KHAN MAHOMED., 
~ (s. 6. 18 O. W. N. 1221.) 
5 CALCUTTA HIGH COURT. 
“CRIMINAL Ruvision No. 716 or 1906. 
~ July 24, 1909. 
Present — Mr. Justice Coxe and 

Mr. Justice Ryves. 

Malik PROTAB SINGH—Compiatnant— 
P PETITIONER 
Versus 


KHAN MAHOMED—Accusup— 
S Opposite PARTY. 

Oriminal Procedure Gude (Act V of 1898), 98. 435 
439— High Court, power of-—Levision, interference in— 
Presidency Magistrate—Discharge order. 

The High Oourt has power under geotions 435 and 
439 of the Oriminal Procedure Code to order further 
enquiry in a case in which a Presidency Magistrate 
has discharged an accused person. N 

Dwarka Nath Mandil v. Bens Madhub, 28 O. 652; 5 
0. W. N. 457 (E. BJ. followed. 4 

Kedar Nath Sinyal v. Khetra Nath, 60 L. J. T09; 
6 Or. L. J. 490 and Charocbala Dabee v. Barendra Nath, 
27 0. 196; 3C. W. N. 601, dissented from. 

` Hari Dass Sanyal v. Barıtulla, 150.608 (F. B.), 
Colville v. Kristokishore Bise, 26 0. 746 ;3 0. W.N. 
598 and Emseror v, Varjitandas, 27 B. 84, referred to. 


Rule against the order of the Fourth 
Presidency Magistrate of Calcutta, dated. 
May 27, 1909, discharging the accused 


persons. f 

Babu Norendra Kumar Bose, for the Peti- 
tioner. 

Babu Manmotho Nath Mukherjee for the Op- 
posite Party. 

Judgment.—Thbis is a Rule onthe 
Chief Presidency Magistrate of Calcutta and 
the Opposite Party to show cause why tho 
order of discharge of Khan Mahomed passed 
by the learned Fourth Presidency Magistrate, 
dated the 27th of May last, should not 
be set aside and a further enquiry ordered. 
: On behalf of Khan Mahomed it has been 
argued that this Oourt should not interfere 
under the Charter Act in the circumstances 
of this case, and that it has ño power, 
(ander the provisions of the Criminal Pro- 
cedure Code) to order farther enquiry in 


a case in which a Presidency Magistrate’ 


has discharged an accused person; and re- 
liance has been placed on three rulings of 
this Court to which we shall refer later. 
We think it must ba conceded that we 
can only interfere, if at all, under section 
439 of the Code. There is here no ques- 
tion of jurisdiction. lf the Magistrate has 
erred, his error is merely one of law. It 
was held in, Tẹ Ram v. Hareukh (1), 
(1) 1 A. 101, 
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which was followed in Oorporation of Calcutta 
v. Bhupati Roy Ohowdhry (2), thata High 
Court cannot interfere with the order of 
a Court subordinate to it on the ground 
of an error in law. There mast be 
an error that affects jurisdiction, either 
want of jurisdiction, ora refusal of juris- 
diction or an illegality in the exercise of juris- 
diction. This view is also. expressed in 
Kedar Nath Sanyal v. Khetra Nuth Sikdar (8). 

As to our powers under the Criminal 
Procedure Code, apart from the case law, 
we would have had no hesitation whatever in 
holding that this Court has ‘ample powers 
to interfere. Section 435 enables us to call 
for the record of any proceeding of any 
subordinate Criminal Court: and itis beyond 
doubt that the Courtof a Présidency Magis- 
trate is such a Court. Having called for 
and received such record, our powers of 
disposing of the case are :enumerated in 
section 439 und we are enabled to exer- 
cise “any” of the powers conferred on a 
Court of Appeal by section 423, among 
other sections. One of the powers conferred 
on this Court as a Court of Appeal is the 
power of directing that an aceused be re- 
tried or committed for trial. It seems to 
be quite clear that in a case in which 8 
Presidency Magistrate acquits an accused 
person, this Court may, in the exercise of 
its Revisional Jurisdiction, for proper rea- 
sons, set aside the order of acquittal ant 
order a ret-rial or commitment to the Court 
of Sessions, F. D. Bellew v. Mrs. Parker 
(4), It would be strange if the legislature 
enabled us thus to interfere in the case of 
an acquittal, but nevertheless gave us no 
power of interference, in the case of an 
order of discharge. 

The cases on which veliance has been 
placed are Kedar Nath Sanyal v. Khetra 
Nath Stkdar (3), Debi Bux Shoroff v. Jutmal 
Dung rrwal (5), and Charoobala Dabee v. Baren- 
dra Nath Mazumdar (6). 

In Kedar Nath Sanyal’s case (3), the 
application to this Court was made under 
section 437 of the Code of Criminal Pro- 
cedure and it was there held that that 
section had no application to a Presidency 
Magistrate. In Debi Bua’s case (5), it was 

(2) 26 0. 7458 C. W. N. 70. 

6 8 0. L. J. 705; 6 Or. L. J. 490. 

4) 7 C. W. N. 521. 

5) 88 C. 1282; § Or. L. J. 88. 

(6) 3 ©. W. N. 601; s. c, 27 O. 126. 


. could not interfere under the Code. 
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held “this Court cannot direct a further 
enquiry under section 437, neither have we 
power to interfere under section 439 of 
the Code.” But there, as the report shows, 
it was not contended that this Court could 
interfere under either of these sections. 
Tho argument of the learned Advocate-General 
in support of the Rule rested on the 
assumption that this Court could interfere 
only” under section 15 of the Charter Act. 
This case is, therefore, not a strong authority 
on the question now raised and the ciclum 
that this Court could not interfere under 
the provisions of the Code may be regarded 
as obiter. Oharoobala Dabeo’s case (6), however, 
is a distinct authority for the proposition that 
this Court cannot interfere under the Code. On 
page 129 of the report, the ratio decidendi is ex- 
pressed as follows: — Section 439 confers on 
the High Court as a Court of Revision all the 
powers of an appellate Court under section 
423. But section 423 does not enable a Court 
of Appeal to direct that further enquiry 
be made into a case in which an order of 
discharge or dismissal may have been passed. 
Section 423 confers a power to direct further 
enquiry only in respect of a case of an 
appeal from an order of acquittal and 
that this power is so limited is shown by 
an express enactment in section 437 to 
provide for such orders being passed.” 
This is the only reason that has ever been 
agsigned for the view that the High Court 
cannot order further enquiry after discharge 
by a Presidency Magistrate, and it may 
reasonably be inferred that it was for this 
reason that the learned Judges heldin the 
two other cases cited that the High Court 
Exactly 
the opposite view was taken in Colville v. 
v. Kristok’shore Bose (7), and in an unre- 
ported case of this Court which is referred 
to in the Judgment in Uharoobala’s case 
(6). Under these circumstances, we would 
have expected that the learned Judges who 
decided this latter case would have referred 
the question to a Full Bench and wo would 


“have thought it necessary now so to refer 


it, if we did not think that a Full Bench 
of this Court had already decided the point. 

In the Full Bench case of Dwarka Nath 
Mondal v. Bent Modhab Banerjee(8) Ghose, J., 
is reported to have said: “It is, however, said 


(7) 3 C. W. N. 598; 8. c. 26 0. 746. 
(8) 50. W. N. 457; s. c. 280. 652 at p. 667. 
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that sections 436 and 437 do not apply to 
Presidency Magistrates [see the observationg 
of the learned Chief Justice in Queen- Empress 
v. Dole Gobind Das (9)1, but conceding 
that this is so, there can be, T think, no 
doubt that sections 435 and 439 are appli- 
cable; and they confer upon the High Court 
the power of sending for the record: ‘of any 
inferior tribunal and reversing the order of 
the Magistrate, including the power of 
ordering a further enquiry in the case of 
an improper discharge. And this was the 
view that was adopted in respect to an order 
made by a Provincial Magistrate in the 
Fall Bench case of Hart Dass Sanyal v. 
Sarttulla (10).” 

The learned Judge then goes on “tp deal 
with the case of Oharoobala Dabee v. 
Barendra Nath Mozumdar (6), and observes: 

“I am here confronted by certain obser- 
vations of Sir Henry Prinsep and Hill, JJ., 
in the case of Oharoobala Dabee v. Barendra 
Nath Mozumdar (6), where, in referring to 
the powers of the High Court under section 
439 read with section 423, they stated that 
the latter section does not enable a Court 
of Appeal to direct that further ènqniry be 
made into a case in which an order of 
discharge or dismissal may have been 
passed.” And he proceeds to point out 
that, that view, which as we have pointed 
out is the real basis = all the decisions 
that’ we have quoted, opposed to the 
view of the Fall. Bench i in Hari Dass Sanyal 
v. Sarttulla (10). 

It has been argued, however, that in 
this lalter case the present question was 
not before the Full Court. Wilson, J., in 
delivering his judgment with which four 
other learned Judges of this Court concurred, 
stated that the three questions before the 
Court were (1) “On what grounds is an 
arder of discharge made under section 209 
or section 253 liable to be set asid by a 
Court of Revision? (2) What .Courts have 
jurisdiction to set it aside; and (3) what 
orders are proper to be made if an order 
of discharge is to be set jaside;” and he 
came to the conclusion that “the High Court, 
under section 423 embodied in section 439, 
can seb aside the order of discharge, and 
direct a charge to be framed and tried 
by the proper Court. It can, under section 


(9) 5 C. W. N. 169; 6. c. 280. 211, / 
(10) 15 C. 608. 
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437 and probably also under section 439, 
order œ further enquiry instead of a commit- 
tal.” These observations are perfectly 
general’ and we think apply equally to all 
orders of discharge passed by subordinate 
Criminal Courts. In the Bombay High 
Court in Emperor v. Varjivandas (11), the 
ruling of this Court in Coliille v. Kristoki- 
shore Bose (7), was followed and the oppo- 
site ruling in Charoobala Dabee v. Baren- 
dra Nath ‘Moewmdar (6), was dissented 
from and in that case, also the decision of the 
Full Bench in Hart Dass Sanyal v. Saritulla 
(10), was relied upon. For these reasons, 
I think we have full power under the 
Criminal Procedure Code to :order a fur- 
ther enquiry in this case, if there appear 
good reasons for so doing. 

The complainant, Mallick Protap Singh, 
complained against Khan Mahomed of having 
cheated him in vespect of a sum of 
Rs. 3,550 onthe 4th and 5th of December 
1908, and on the 8th of January 1909 at 
87, Ezra Street, by false representation. 
The case was instituted by the Polico 
under section 420, I. P. ©., and was 
so regarded by the learned Presidency 
Magistrate. The complainant and a large 
number of witnesses were examined for the 
prosecution and the prosecution case was 
closed on, the 29th of April 1909. There- 
upon, the learned Magistrate wrote out an 
order submitting, the case for the opinion 
of this Court under section 432, Criminal 
Procedure Code. It appeared to him to 
be very doubtful whether the charge of 
cheating under section 420 could possibly 
lie but he seemed to be of opinion that a 
charge under section 409 might be sustained. 
Ho says “I think in this case the accused 
was entrusted with the money by the prose- 
cutor within the meaning of section 405, 
I. P. O, and he spent part of it, namely, 
Rs. 2,774 not in the way he should have 
done but in distinct violation of the terms 
of the trust or the contract.” Throughout, 
the whole of the enquiry, no question was 
asked bearing on the issue asto whether the 
accused had misappropriated the complain- 
ant’s money. This Court returned the 
reference to the learned Presidency Magis- 
trate ‘pointing out that it did not strictly 
arise under section 432 but that it was 
open to him to charge the accused in the al- 

(11) 27 B., 84, 
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ternative under sections 420 and 409 or under 
section 409, if-the evidence disclosed that 
offences under these sections or either of 
them had been committed. He, thereupon, 
recalled the complainant on the 14th of 
May and the complainant then stated -that 
he had asked the accused for the money 
and that he had not been paid. No fur- 
ther enquiry seems to have been made and 
on the 27th of May thelearned Magistrato 
decided that, in the absence of o definite 
direction from this Court he was bound to 
rely on two unreported cases, Rem Loghan 
Dhobi .v. Messrs. Englis (12), Hari Modi v. 
Kumode (18), which he set out in his 
order and discharged -the accused. In the 
first case all that was proved was that the 
dhobi had not returned some clothes which 
the complainant said he had given tohim 
to wash. There was no finding that the 


dhobi had converted them to his own use. 
The fact that when charged he, to save 
himself, falsely denied that he had re- 


ceived the clothes, would not necessarily 
establish his guilt. He might have lost 
them or sent them to another customer by 
mistake. It does not appear he denied 
receipt before the institution of the caso. 
In the second case, there was no finding 
in the lower Court’s judgment as to any 
dishonest misappropriation by the accused or 
conversion to his own use of the ornaments 
said to have been pledged by the complain- 
ant. Inthe absence of such a finding no 
conviction could be had. The ruling does not 
lay down any general rule of law. It 
seems to us that the facts on which those 
two, cases were decided are very different. 
In this case, the accused has admitted that 
he received Rs. 3,550 for the purpose of 
purchasing specific articles, that he only 
spent a smallamount of that money in 
purchasing a few of those articles and he 
further admits that the balance is still 
with him. The reason why he states 
that he did not spend all the money on 
the objects for which it was given to him 
is that the complainant telegraphed to him 
stopping him. He admits that the rest 
of the money is in his hands but denies 
that the complainant ever asked him to 
return it. Under these circumstances, a 
charge of criminal misappropriation under 


(12) Unreported, dated 18th Septembor 1907. 
(18) Unroported, dated 21st August 1907, 
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section 409 of the Indian Penal Code may 
be established. But we think that there 
has been no proper enquiry into this charge. 
There is apparently some evidence that the 
accused absconded a fact, which, if proved, 
might have an'‘important bearing on the 
question whether he had misappropriated 
the money, but the Magistrate apparently 
has not considered this evidence, nor has 
he attempted to elicit when and under 
what precise circumstances the demand for 
the money, if any, was made, and what 
answer or explanation was then given by 
the accused. These points are of vital 
importance and when they have been lost 
sight of we think there a1e prima facie grounds 
for holding that farther euquiry should be 
held. 

We, therefore, order that the record be 
returned to the learned Presidency Magis- 
trate and direct him to enquire further 
into the charge under section 409 of the 
Indian Penal Code. 


Rule mado absolute. 





(s. c. 13 0. W. N. 1182, 10 C. L. J. 318; 6 A. L. J. 882.) 
PRIVY COUNCIL, 


T APPEAL FROM ALLAHABAD Hian Corcrr. 


July 30, 1909. 
Present :—_Lord Atkinson, Lord Collins, 
- Sir Andrew Scoble and 


Sir Arthur Wilson. 
RASHID-UN-NISA—PLatntiry— 
APPELLANT 
VETEUS 


MUHAMMAD ISMAIL KHAN AND 


OTHERS—-DRFENDANTS—RESPONDENTS, 
_ Civil Procedure Code (Act XIV of 1882), 88. 244, 457— 
“Party” meaning of—Minor sepreserted by married 
woman or by person having adverse intereet—Guar lian 
ad litem to be properly qualified — Guardians and Wards 
Act (VIII of 1890), 8. 53. 

Section 244 of the Civil Procedure Code, 1882, ap- 
plies to questions arising between parties to tho 
suit in which the decree was passed, that is to say, 
between parties who have been properly made 
parties in accordance with the provisions of tho 
Code. 

Where a minor was represented in a suit by a 
married woman or by a person having an adverse 
interest : 

Held, that he was nevora party tothe suit in the 
proper sonse of the term. 

A married woman was disqualitied under section 457 
of the Civil Procedure Code, 1882, from being appoint- 
ed a guardian ad litem : 

Although section 53 of tho Guardians aud Wards 
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Act gives a preference to the appointment of the 
guardian of the person ofa minor as guardian for 
a suit, yet a married woman who was appointed 
as the ‘guardian of the person of a minor could not 
be' appointed as a guardian ad litem, for the Guar- 
dians and Wards Act leaves section 457 of the 
Civil Procedure Code untouched, and the effect of 
the two statutes read together is that a proper guardi- 
an of the person of a minor may, if , proporly 
qualified, be preferred as the guardian ad litent"of the 
minor. 


Appeal from the decree of the Allahabad 
High Court, dated August 5, 1902, reversing 
that of the Sub-judge of Meerut, dated Octo- 
ber 7, 1899. 

Mr. Kaye, K. O. and Mr Raikes, for the 
Appellant. 

Mr. DeGruyther, K.O. and Mr. Dube, for the 
Respondents. 

Judgment.—Mubammad Sardar 
Khan, the father of the appellant, died on the 
IstMay 1888, possessed of half-share in Mousah 
Gaisupur and other property, and leaving as 
his heirs according to Muhammadan’ law (1) 
Ulfat-un-nisa, an adult daughter by his first 
wife ; (2) the appellant, Rashid-un-nisa, aged 
four years, daughter by his second wife; 
and (3) a brother named Mauladad Khan. 
Each of them was entitled to a third share 
inthe estate. He also left an illegitimate 
son, named Abdul Majid Khan, for whom 
he made provision in his life-time, by a gift 
of a share in his Mouzah of Gaisupur, leaving 
nine biswis of that property to .be divided 
among his legitimate heirs at the rate of three 
biswas a piece. 

At the time of his death, Sardar Khan was 
indebted to the following presons :— 

(1) to Fateh Chand, for Rs. 8,280-11, 
under a decree, dated the 18th December 
1882 ; 

(2) to Achal Das, for Rs. 2,500, under 
a bond, dated the 3lst January 1882 ; 

(3) to Sant Lal and Moti Lal, for 
Rs. 2,294-1-0, under a decree, dated the 17th 
January 1883 ; and 

(4) to his brother, Mauladad Khan, under 
a possessory mortgage-deed, for Ra. 14,000, 
dated the 18th May 1886. 

On the 9rh May 1888, Mauladad Khan 
filed an application for mutation of names 
in respect of Gaisnpur, in favonr of the 
three Jegal heirs of the deceased. This 
application was opposed by Ulfat-un-nisa, 
on the ground that Abdul Majid (who 
was then a minor and as to whose 
illegitimacy sho was silent) was entitled to 
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half the estate, to the exclusion of brother, 
*“Mauladad Khan. And the matter was re- 
ferred to the arbitration of one Abdul 
Karim Khan, who made his award under 
date the 12th January 1889, whereby he 
gave the largest share of the property to 

. Abdul Majid, and reduced the share of tho 
appellant, Rashid-nn-nisa, from 3 to 24 bis- 
was, In this arbitration, Ulfat-an-nisa repre- 
rented herself as acting as guardian of the 
minors, Abdul Majid and Rashid-un-nisa, 
and her general attorney, one Siraj Ahmad, 
signed the award on their’ behalf, This 
award seems to have been so far acted 
on that mutation of names was ordered 
to be made in conformity with it. 

While these proceedings were pending, 
Ulfat-nn-nisa, on the léth July 1888, applied 
to the District Judge of Meerut for a cer- 
tificale of guardianship under Act 40 of 
1858, in regard to both minors, and her 


application was opposed by Manladad Khan, 


as regards Rashid-un-nisa, on various grounds, 
one being that the minor was married to 
his son, Niaz Muhammad Khan, and thet 
he “ maintained and looked after ” her. 
He, therefore, asked that a certificate of 
guardianship might be granted to himself. 
His petition is dated the 2nd August 1888 ; 
and by an order of the District Judge of 
Meerut, dated the 13th April 1889, it appears 
that Ulfat-un-nisa had withdrawn her claim, 
aud a certificate of management of tho girl's 
estate was granted to Mauladad ; but 1s “the 
uncle cannot properly be constituted guardian 
of the girls person,” the Judge directed 
that she should “remain in charge of 
her half-sister Ulfat-un-nisa.” , 

Meanwhile, Manladad was actively engaged 
in settling the claims against Sardar Khan’s 
estate. Onthe 6th April 1889, he purchased, 
in the name of his fonr sons, tho decree 
held -by Sant Lal and Moti Lal, for the 
sum of Rs. 2,500; and on the 8th April 
1889, he purchased, in the same names, 
the claim of Achal Das for the sum of 
Rs 8,000. On the 10th June 1889, he pur- 
chased, in his own name, the decree held 
by Fateh Ohand for the sum of Rs. 
12,842-2, He thus became the sole oreditor of 
Sardar Khan’s estate. He died on the 
22nd July 1893, and the present respond- 
ents are two of his sons, and whe repre- 
sentatives of a third son. 

The fourth son, Niaz Kahanan Khan, 
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who, as has already beon stated, is tho 
husband of the appellant, instituted 
the present suit on behalf of his wife, then 
a minor of fourteen years of age, on the 
21st September 1898. The object of the 
suit is to obtain a declaration that two 
decrees and threo sales in execution affect- 
ing her sharein her father’s estate are in- 
valid as against the appellant, who was 
a minor and not legally represented in the 
proceedings from which they resulted and, 
for the same reason, that the submission 
to arbitration, and consequent award, reducing 
her share from 3 to 2+ biswus are not bind- 
ing on her. 

It was not seriously contended before their 
Lordships that these arbitration proceedings, 
so far as the appellant’s interest is con- 
cerned, could be supported. She was then 
about four years of age, and her consent 
seems to have been takon for granted to 
what was, no doubt, considered a fair family 
arrangement. But it has never been ratified 
by her and is inoperative as rogards 
her interest in her father’s property. 
It ig true that, in the award her sister 
Ulfat-nn-nisa is described as acting “ for 
herself and as guardian of Abdul Majid 
Khan and Rashidan, minors;” bat at the 
date of theaward, the 12thJanuary 1889, 
an application was actually pending in her 
name in the Court of the District Judge 
of Meernt for a certificate of guardianship 
of these minors, and this application was 
rejected by the above-mentioned order of 
the 13th April 1889. The statement in the 
award was, therefore, unjustified, ond the 
appellant is entitled to the declaration 
which she seeks, that the award is a nullity, 
as far as she is concerned. 

Manuladad Khan, as has already been 
stated, had in 1889 got into his own hands 
all then existing claims against Sardar 
Khan’s estate, and after a short interval, 
he preceeded to realize them. On the 
28rd April 1891, he applied for execution 
and in his ap- 
plication the appellant is described as 
“ Musammat Rashidan, minor, under the 
guardianship of her sister Musammat Ulfat- 
un-nisa.” On the 16th May 1891, a similar 
application was made, in the name of his 
four sons, for- execution of Sant Lal’s 
decree, and in it the appellant is des- 
cribed as “ minor . . . under the guardi- 
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anship of Mauladad Khan,” and there is 
no room for doubt that, thongh the sons were 
the nominal applicants, Mauladad was the 
person really interested in the application. 
In the sales which followed on these applica- 
tions, the docree-holders were, in both cases, 
the purchasers. On the 26th May 1891, 
Mauladad brought a suit to recover interest 
on the mortgage which he himself held, 
and in the plaint, the appellant is 
described as “under the guardianship of 
her sister Ulfat-nn-nisa,’’ who, be states, 
is “ certificated guardian of her person,” 
and “has been made guardian ad litem,” 
In this case the decree was made in the 
absence of both the female defendants. No 
step appears to have been taken to enforce 
the bond to Achal Das until after Maula- 
dad’s death, which occurred on the 22nd 
July 1893. On the 4th January 1894, his 
four sons put the bond in suit, and ob- 
tained an ec parte decree on the 28th August 
1894. In this case also the appellant is 
described as “under the guardianship of 
her sister,” who, by order of the Court, 
dated 10th March 1894, was appointed guar- 
dian ad litem. The possessory mortgage in 
favour of Mauladad Khan is admittedly 
still in force. 

The learned Subordinate Judge found that 
the proceedings impeached in the plaint 
failed as against the plaintiff (appellant), 
bécause she was not properly represented 
in them. He held that Ulfat-un-nisa, as a 
married woman, could not have been ap- 
pointed guardian ad litem, and that Manla- 
dad, whose sons were merely benamz pur- 
chasers on his behalf, had an interest ad- 
verse to that of the minor, and was, there- 
fore, disqualified. The High Court on ap- 
peal set side his decree, and dismissed the 
suit upon the ground that 
“the decrees upon which the execution pro- 
ceedings were founded are not in any way 
impeached in the snit, nor could they be. 
The impeached transactions were proceedings 
on those decrees in execution, and, this 
being so, it was the proper course for the 
plaintiff, if she had any objection to make to 
the execution of the decrees, to raise these 
objections under the provisions of section 244 
of the Code of Oivil Procedure and not by 
a separate suit.” 

With all respect to the learned Judges 
of the High Court, their Lordships are 
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unable to agree with this conclusion. Section 
2944 of the Civil Procedure Code applies to” 
questions arising between parties to the suit 
in which the decree was passed, that is 
to say, between parties who have been pro- 
perly made parties in accordance with the 
provisions of the Code. Their Lordships 
agree with the Subordinate Judge that the 
appellant was never a party to any of 
these suits in the proper sense of the term. 
Her sister, Ulfat-un-nisa, was a married wo- 
man, and, therefore, disqualified under section 
457 of the Code from being appointed 
guardian for the suit, and Manladad’s in- 
terest was obviously adverse to that of the 
minor. An ingenious argument was put for- 
ward by Counsel for the respondents to the 
effect that as section 53 of the Guardians and 
Wards Act (VIII of 1890) gives a 
preference to the appointment of the guardi- 
an of the person of a minor guardian 
for the suit and as Ulfat-un-nisa was guardi- 
an of the person of her minor sister, she 
could properly have been appointed her guardi- 
an ad litem in these proceedings. But 
this argument is open to the obvious ob- 
jection that the later enactment leaves section 
457 of the Code untouched, and that the 
effect of the two Statutes, read together, 
is that a proper guardian of the person 
of a minor may, if properly qualified, be 
preferred as his or her guardian ad litem. 

For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
should be allowed, that the decree of the 
High Court should be discharged with costs, 
and that, subject to the payment, or allow- 
ance on accqunt, by the appellant of any sum 
that may be found to be due by her in 
respect of the possessory mortgage of the 
18th May 1886, the decree of the Subordinate 
Judge should be restored. e 

The respondents must pay the costs of 
appeal. 

Appeal allowed. 
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(s. 0.13 0. W, N. 1180.) ~ 
CALCUTLA HIGH COURT. 
CRIMINAL Arrear No. 509 or 1909. 

July 20, 1909. 

Pressnt :—Sir Lawrence Jenkins, Kr., Chief 
Justice and Mr. Justice Caspersz. 
BHUT NATH DOME AND ANOTHER— 
ÅCCUBED—ÅPPELLANTS 
versus 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 96, 97, 99, 100, 
304—Right of private defence. 

Where an attack was made by the deceased and 
his party with lathie on thn accused and his party, 
and a blow was struck onthe head of the accused 
which felled „him to the ground, and as the accused 
rose he used bis lathi and inflicted on the decena’ed a 
blow which resulted in his death- 

Held, that a man in such a predicament cannot be 
expected to judgo too nicely, and that having regard 
to all the circumstances the assault on the accused 


was such as reasonably cansed tho apprehension that - 


grievous hurt would, but for his action, have been the 
conseqnenco of the attack that was being made upon 
him, and that the accused oxerciscd a right of self- 
defence within the limits allowed by the law. 

Appeal against the conviction and sentence 
passed on the accused by the Sessions Judge 
of Bankura. : 

Babu Kshetra Mohun Sen,for the Appel- 
lant. 

Mr. J. W. Ohippendale, for the Crown. 

Judgment. 

„Jenkins, C_J.—The appellant in this case 
has been convicted by the Sessions Judge of 
Bankura disagreeing with the assessors, under 
section 304 of the Indian Penal Code, and 
sentenced to seven years’ rigorous imprison- 
ment. 

The occurrence arose out of a quarrel 
between the children of two families, which 
afterwards extended to the ladies and 
ultimately culminated in the attack which 
resulted in the degth of one of the attacking 
party, Suchand Dome. The evidence shows, 
and it is not disputed before us, that the 
attack was made by Ramsadoy and his party 
who in the language of one of the witnesses 
advanced to beat. The party consisted of 
Ramsadoy, Purno, Fakir and Suchand. 
Those against whom they advanced were the 
appellant and his party, three in number. 
At that time the members of the attacking 
party were armed with sticks while those 
who were being attacked were unarmed. 
The party attacked, however, called ont for 
sticks and lathts were brought. The appel- 
lant, Bhut Nath Dome, was struck a blow 
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on the head which felled him to the ground, 
and as he rose he used his Jathi and, it is 
said, inflicted on the deceased the blow which 
resulted in his death. It cannot be said to 
be absolutely cléir thatit was the accused's 
blow that caused Suchand's’ death. The 
view of the assessors is that Bhut Nath was 
not responsible for the fracture of the skull 
which resulted in the death of Suchand, 
thongh they seem to havo thought, that he 
inflicted a blow which would have con- 
stituted an offence under section 334 or 
section 323 of the Indian Penal Code. But 
even if the view of the Sessions Judge be 
accepted it remains for us to consider whether 
in the very special circumstances of this 
ease the accused did not exerciso a right of 
self-defence, within the limits allowed to 
him by the law. Tho. onus of establishing 
that rests on the accused- and after a full 
consideration of all the circumstances I think 
that he has succeeded in establishing that 


. what he did was by way of private defence 


and was not in excess of what the occasion. 
required. Thelaw on this subject is very 
clearly defined in the Penal Code: section 96 
provides that “ nothing is an offence which 
is done in the exercise af the right of private 
defence,” and section 97 goes on to provide 
that “every person hits a right, subject 
to the restrictions contained in section 9r, 
to defend his own body, and the body of any 
other person ogainst any offence affecting 
the human body.” But we have to sec 
whether the case, falls within the terms of 
section 100 which extends the right of private 
defence of the body under the restrictions 
mentioned in section 99 to the voluntary 
causing of death or of any other harm 
to the assailant if the offence which occasions 
the exercise of the right be, amongst other 
things, such an assault as may reasonably 
cause the apprehension that grievous hurt 
will otherwise be the consequence of such 
assault, I have described the circumstances 
generally and among other things how the 
accused was felled to the ground by the blow 
proceeding from the party of four men, and 
immediately on rising from the ground 
struck the blow which has led to these pro- 
ceedings against him. A man in such a 
predicament cannot be expected to judge too 
nicely, and having regard to all the circum- 
stance of the case, I come to the conclusion 
that the assault on the accused was such as 
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reasonably caused’ the apprehension that 
grievous hurt would, but for his action, have 
been the consequence of the attack that was 
being made upon him. Had it been established 
as Mr. Chippendale in the course of his 
carefyl argument suggested that the quarrel 
_was over and theattack had ended so that 
the accused was merely acting in aspirit of 
retaliation without in any way being animat- 
ed by the desire of securing his own safety, 
matters would have been very different. 
But that is not made ont: on the contrary, 
the facts established show that the accnsed 
was so pressed by his assailants as tobe 
entitled to exercise his right of private 
defence, that he administred the blow in the 
exercise of that right, and that what he did 
was, in no way, in excess of the requirements 
ofthe case, that is to say, he did not inflict 
more harm than it was necessary to inflict 
for the purpose of defence. 


On these grounds I think that the accused - 


has made ont a good defence to the charge 
against him. His appeal will, therefore, 
succeed, the conviction and sentence must 
be set aside and he must be released. 
Caspersz, J.—I agree. 





(s. c. 12 O C. 267.) 
< OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
MISCELLANEOUS Crvit APPrALS Nos. 1, 2 AND 3 
i or 1909. 
April 26, 1909, 
Present —Mr. Evans, J. C. and 
Mr. Piggott, A. J. O. 
MUHAMMAD ABDUL KARIM KHAN— 
Decree-HOLDER—APPELLANT 
versus 
NIWAZ SINGH AND OTHERS— JUDGMENT- 
DEBTORS— R ESPONDENTS, 

Landlord and Terant—Conpi omise decree against 
talukdar for perpetual hereditary farming lease 
—Right of talukdar to have non-transferable 
tenure sold 1m excution of his decree for arrears of 
rent against lessers—Under-prop ieta'y tenure not 
created, 

Certain persons obtained a compromise decree 
from the Financial Commissioner under which they 
obtained a perpetual hereditary farming lease from 
the talukdar on payment of the Government Revenue 
plus 30 per cent. In a previous suit brought by the 
talukdar it was decided that the rights of the lessees 
were not transferable and, therefore, not saleable in 
execution of a decree against the lessees. Subse- 
quently the telukdar himself sought to bring these 


_execution of his decree. 


~ rights to sale in execution of his decree for arreays 


of rent against the lessees : 

Held, that the fact that the tenure was created 
under a compromise assented to by the ta wkdar did 
not entitle him to treat the tenore ag an under- 
proprictary tenure and put it up for sale in 
execution of n docree. The compromise decree was 
not a decree granting undor proprietary rights and 
one party to a decree under which a tenure was 
created conld not for purposes of his own modify tho 
terms, under which the tenure was held, without the 
consent of the tenure-holder. 


Appeal against the order of the District 
Judge, Hardoi, dated 24th November 1908, . 
reversing the order of the Deputy Collector, 
Hardoi, dated 5th August, 1908. i 

Mr. Samiullah Beg, for the Appellant. 

Mr. Mumtaz Husain, for the Respondents, 

Judgment.—This is an appeal 
against the order of the District Judge of 
Hardoi,, dated 24th November, 1908. The 
facts are fully given in the referring order of 
Mr. Tudball, dated 26th March, 1909. The 
question for decision can be shortly stated. 

The appellant is the talukdar of the estate 
and representative in title of one Musammat 
Amanat Fatima. The judgment-debtors are 
the representatives of one Badullu who ob- 
tained a decree from the Financial Commis- 
sioner, dated 17th April, 1869, under which he 
obtained a perpetual hereditary farming leaso 
from the #altikdar on payment of the Govern- 
ment 1evenue plus 30 per cent. The question 
of their rights came before this Court and was 
decided by the judgment recorded in Nand 
Ram v. Amanat Fatima Begam(1). A decree- 
holder obtained a decree against these lessees 
and in execution attached their rights and 
wished to have them sold. Ona snit brought 
by the talukdar it was decided that these 
rights were not transferable, and, therefore, not 
saleable in execution of that decree. The taluk- 
dar has now obtained three decreesfor arrears 
of rent against the lessees Pn 1894. These de- 
crees are now unsatisfied and the ¢ulukdar 


‘asks that the rights of the judgment-debtors 


be brought to sale, those rights being the very 
same rights which were the subject of the liti- 
gation ending in the decison of this Court re- 
portedas Nand Ram v. Amanat Fatima Begam 
(1), The learned District Judge has held that 
these rights and interests of the judgment- 
debtors are non-transferable as against the 
talukdar and, therefore, he cannot sell them in 
The sole contention taken in second appeal is 
(1) 6 0. 0. 94. 
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that the question of non-transferability of the 
tonure cannot be raised against the appellant 
for whose benefit alone theo tenure was made 
non-transferable. It is contended that as the 
decree, dated 17th April, 1869, was granted in 
conformity with a compromise consented to 
by the talukdar, the restriction against trans- 
fer was one imposed for the benefit of the 
talukdar only and, therefore, if he chooses to 
withdraw his objection to the non-transfer- 
ability of the tenure, it can be sold in execu- 
tion of his decree. The rulings of this Court 
in Rampher Singh v. Ram Khelawan Singh (2) 
and Binda Prasad v. Rajendra Prasad (3) are 
cited. Jn the case reported in Rampher Singh 
v. Ram Khelawan Singh (2) certain semin- 
dars under compromise ‘with the talukdar 
obtained a heritable but non-transferable right 
ina village. One of these zemindars sold a 
certain share 1n his holding to the defendant. 
The son of the vendor brought a suit in his 
father’s life-time to set aside the transfer and 
recover possession of tho share sold by his 
father. If was found that repeated transfers 
had been ‘made in past years which had 
baen acquiesced in by the falukdar and that 
ib was not open to the plaintiff to question the 
transfer made by his father in a suit against 
the transferee. Binda Prasad v. Rajendra 
Prasad (8) is an authority for the proposition 
that the sale of anoccipancy tenure by a te- 
nant to his Jandlord is valid, such a sale being 
nothing more than a relinquishment of the 
holding for considration. It appears to us 
that the object of the talukdar in seeking to 
bring this tenure to sale is an attempt to get 
rid of the law of ejectment which is laid down 
in section 52 of the Oudh Rent Aot. Under 
that section a tenant having a right of occu- 
pancy or holding under a decree of Court can 
ba ejected in execution of a decree provided 
that a decree fur rears of rent in respect of 
the lund has remained unsatisfied for 15 days 
or upwards, Sub-section (2) of section 52 
further provides that in the case of a tenant 
holding under special agreement or decree the 
tenant might be ejected on other grounds as 
would justify ejectment under the agreement 
or decree. It is conceded that the éolukdar 
has attem pted to eject the respondent but failed 
in so doing as his claim was barred by limit- 
ation (See in the file the order of the Board of 
Revenue, dated 4th October, 1907). We are 
Bt 20. C. 262. 

48) 10 0. 0. 235. 
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unable to accept the contention on behal? of 
the appellant that, because this tenure was 
created under a decree passedon a compro- 
mise assented to by his predecessor, he is 
entitled, in order to secure the ejectment of 
the respondents which he is unable to effect 
according to the Rent Act, to treat the tenure 
as an under-proprietary tenure and put it up 
for sale in execution ofa decree. The decree, 
dated 17th April 1869, was not a decree grant- 
ing under-proprietary rights and there is no 
authority for the proposition that one party to 
a decree under which a tenure has been created 
can for purposes of his own modify the terms 
under which the tenure is held withont the 
consent of the tenure-holder. The decree, as 
it stands, is binding upon the parties and 
it is conceded that there was a decision of this 
Court that the tenure created is not au under- 
proprietary tenure and, therefore, nottransfer- 
able. The character of that tenure cannot 
be altered into an under-proprietary tenare 
merely with the consent of one party 
to the decree only. It is, of course, 
true that the respondents can, if they so wish, 
transfer their rights to the talukdar either 
with or without consideration. That would 
be merely a relinquishment of the rights held 
by them inthe land ; but the talukdar is, in 
our opinion, not legally entitled to converta 
non-transferable tenure into a transferable 
tenure,against the wishes of the holders, and 
in this'way effect the éjectment of the respond” 
ents in a manner not comtemplated by law. 
For the foregoing reasons, we dismiss this 
and the two connected appeals with costs. 


Appeals dismissed. 
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PATAN DIN AND OTHBRS—PLAINTIFFS 
AND THAKURAIN IKLAS KUNWAR~— 


DEFENDANT—- RESPONDENTS. 
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sum during the currency of acttlement—Cunfiacation ` nath Singh (whom the plaintiffs now repre- 


ges De ee eae ee aot sent) claimed under-proprietary rights (haki- 
transferable ostato in a mahilas entitled to redeom Yat matahti) in the said eight anna share 


a mortgage made by the talwkdar of tho mahal,as of the mahal, While the case was pend- 
his intorest is not a mere cultivating tenancy but ing in the Settlement Court the parties 


an interest of the kind referred to in section 91 
(a) and (b) of tho Transfo of Property Act, Z2to a compromise under Migs ure 
Where under a compromiso decree certain Singh and Raghunath Singh were entitle 


persons aro hold entitled to retain possossion to retain the possession of the said eight 
of the Jlandin suit as against the talukdar on con- anna share as against the talukdar on 


dition of paying Rs. 625 a year during the currency Ae wos dur 
of the settlement, the decree creates a permanent condition of paying Re. 525 u H onr naen 
heritablo interest in the land and not merely a the currency of the Settlement. The interes 


cultivating tenancy. The words“ during the currency created by this compromise was by its terms 
of settlement” refer to tho sum of Rs. 625 payable a heritable, but not a transferable, estate. 


“ander the compromise. ith the 
Raghunandan Prasad v. Ambika Singh, 4 A. L. J.708; A decree was made in accordance wi 


A. W. N. (1907) 227; 20 A. 679, Paya Mathcthi Appu terms of the said compromise for main- 
v. Koramel Amua, 19 M. 151, followed. tenance of possession on 20th March, 1875. 
Girish Chunder Dey v, Juiameni De, GU. W, N. 88, The plaintiffs’ case'is that under the terms: 


distinguished, i . A + 
Tho confiscation of the soil of Oudh, which followed of this decree they have acquired an in 


the Mutiny of 1857, did not affect the rights of the terest in the mortgaged property, or in the 
mortgagor or tho mortgagee. Whero the mortgageo right to redeem the property under section 
93 ae naa been in posar arlof R the morlgnged 91 cls. (a) and (b) of the Transfer of Property 
J erty no represen gu t i 

cuititled to rodean à mioriiise. nade by the senna Act(TV of 1882), and that they are, therefore, 
beforo 1857. j entitled to redeem the mortgage of 19th 
October, 1852, made by Jagat Singh. Both 
the Courts below have decreed the claim, 
and the defendant Lotan, who is the beir of 


the mortgagee, has appealed to this Court. 


Appeal against the decree of the Sub- 
ordinate Judge, Gonda, dated 6th Apil 1908, 
confirming the decrec of the Munsif, Tara- 


bganj, dated 20th November, 1907, 
i , i The points urged on his behalf by Babu 
Mr. Basudev Lal, for the Appellant. Basudev Lal in support of the appeal are : 


* Messrs. Mohammad Wasim and Muham- 20t h 187 
mad Nasim, for the Respondent No. 1.’ (1) peka ban pan eae 


'Judgment.—This i is a suit to redeem of the “predecessors-in-interest of 
two mortgages, namely:— the plaintiffs which entitled them to 
(1) dated 23rd May, 1846, made by redeem the mortgage of 19th 
Ram Din Singh of a little over October 1852 ; 5 
31 bighas of land in favour of (2) that the interest of Ram Din Singh 
Sheo Dat Shukal for Rs. 125, as mortgagor has been lost by con- - 
(2) dated 19th October, 1852, made by. fiscation of the soil of Oudh which 
Jagat Singh in favour of the same followed the Mutiny of 1857 ; 
person of about 28 bighas of land (3) that in any case he was ontitled 
in the same village for Rs. 82. io retain possession of 12 dighas 5 
Ram Din Singh was the semindar of biswas kham of land in respect 
the village and the fist mortgage was made of which he was declared a birtdar 
by him as such. It has been found that by the Settlement Court by o decree 
the plaintiffs are the legalrepresentatives of dated 18th February, 1874. 


Ram Din aforesaid and as such entitled I may say at once that the third point 
to redeem the first mortgage. Between was not raised in the Courts below. The 
the datos of the first and the second mort- decree of 18th February, 1874, has not been 
gages an oight anna share in the village filed in the case, and as the point raised 
had beeu formed into a distinct mahal which involves the determination of questions of 
was part of the Paska Taluka of which fact not raised in the Courts below, I cannot 
Jagat Singh was the talukdar The second allow the plea to be taken for the first time 
mortgage was made by him as such. In in second appeal here. I overrule this 
the course of the first Regular Settlement plea. I may as well dispose of the second 
of the District, Ghaivao Singh and Raghu- point before entering npon the first upon 


` 
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which the argument in tho case has mainly 
eturned. I agree with the findings of the 
Court below that the confiscation did not 
affect the rights of the mortgagor or the mort- 
gagee. The mortgagee as such has been 
in possession of the mortgaged property. 
It was never the intention of the Government 
to confiscate such rights and they were ex- 
pressly saved in the sanads granted to the 
talukdars. I agree with the conclusions 
arrived at by the Courts below on this point. 

I now turn to the first and the main 
point of contention inthe appeal. The ar- 
gument of Babu Basudev Lal for the ap- 
pellant has been that the decree of 20th 
March, 1875, created no interest of the kind 
referred to in section 91, clauses (a) and (b) 
of Act 1V of 1882, ın favour of Raghunath 
Singh and Ghairao, that it merely created 
un ordinary tenancy for the term of the 
Settlement in favour of the said persons, 
und In any caso as the said persons did 
not obtain possession of the mortgaged pro- 
perty under the said decree, they must be 
deemed to have lost the interest, if any, 
they acquired under the said decree. He 
has relied upon the raling of the Calcutta 
High Court in the case of Girish Chunder 
Dey v. Jurament De (1) and has urged that 
as mere tenants the plaintiffs are not en- 
titled to maintain a suit for redemption. 
I have carefully examined the terms of 
the said decree. In my opinion it creates 
a permanent heritable interest in the said 
land in favour of Ghairao Singh and Raghu- 
nath Singh. Tho words “ during the cur- 
rency of the settlement’ refer tothe sum 
of Rs. 525 payable under the compromise. 
Ib did not create a mere cultivating ten- 
ancy for thirty years. The ruling relied 
upon, therefore, did not apply. I think the 
case is governed by the principle on which 
the case of Raghunandan Prasad v. Ambika 
Singh (2), has been recently decided by the 
Allahabad High Court. The case of Paya 
Mathethit Appu v. Kovamel Amina (3), also 
supports the view taken by the Courts 
below. The decree is for maintenance of 
possession, and as the lands were in the 
actual possession of the mortgagee, ib was 
nob possible for Raghunath Singh and 
Ghairao Singh to obtain actual possession 


(1) 5 0. W. N. 83 


(2) 4A. L. 3.703 ; A. W. N. (1907) 227 ; 29 A. 679. 
(3) 19 BL. 151. 


of the land in suit without redemption of 
the mortgage to which it was subject. 
There is, therefore, no force in the appeal 
which I dismiss with costs. 
Appeal dismissed. 
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— PETITIONER 
versus 
MUMTAZ MIRZA-—PLAINTIRE—- 
3 RESVONDUNT. 
Construrtion of document—Mortyage by viy of 
conditional sale—Hersonal covenant to pry mortgage. 


momey, not implied—Mere promise tu pay does not 
mpat personal Lability—Teote of perona! Has 
bility. 


A decd of mortgage contuined the following terms :-— 
“Tugree to pay within ono year the suil money with 
interest. If perchance I fail to pay the said money 
with interest within the year, the mortgagee shall 
be competent fo realise tho entire amount with inter- 
est from the said house. Neither I nor my heirs 
shall have any objection. This deed of mortgazo 
shall be deemed to be a deed of sale.” 

He'd, that the document croated a moitgage by 
way of conditional sale and that there wus no personal 
contract to pay tho mortgage-nioncy in this cage. 
Consequently astut for the recovery of money did 
not he against the mortgagor 


A mortgago by way of conditional sale duce not 
imply u personal covenant to pay money onthe part 
of the mortgagor. A mere promise to pny tho 
money withina cerium fixed period doves not import 
u personal Jiability, for such a covenant is entered 
into every form of mortgage. The tost is what is 
the romedy provided for the satisfaction of the mort- 
gago debtin cach case 


Navotam Dis y. Sheo Purgih Singh, 10 C. 740, 
11 L A. 83, Banssedhir vy Sujaat Aly, 16 C. 340, Kulla 
Singh v. Puras Raw 22 C 434. at p. HH, 22I, A 65, 
relied upon. 

Petition to revise the decree of the Small 
Cause Court, Lucknow, dated lith June, 
1907. 


Mr. C. Darabjt. for the Petitioner. 
Mr. Muhammad Shafi, for the Respondent, 


Judgment.—rThis is a suit to recover 
a sum of Rs. 124-9-£ principal and interest, 
due on a mortgage dated 18th January, 1907, 
The mortgage-decd in questiou is fur the 
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sum of Rs. 100. The term fixed for pay- 
ment is one year and the interest payable 
js at the rate of Re.1-8 per cent. per mensem. 
The property mortgaged is a house. After 
reciting the mortgage of the house the docu- 
ment contains the following covenant, upon 
the true constraction of which the decision 
of the case turns tiz., 

“Thrar karti hun aùr Wkhe deti hun ke 
ander ek sal ke rupia Mumtaz Mirza Saheb 
ka mat sud ada aur bebaq kar dungi agar 
khuda na khwasta ander ek sal ke rupia 
mai sud wa asil na ada karun to Mumtaz 
Hussain Saheb ko thhitar hasal hoga ke 
bad gusarne sal ke kul rupia mai asil sud 
isi makan mazkura bala se wusul harlen 
mujhko aur warisan mere ko hot uzar na 
hoga aur chi rehan nama misl baindma ke 
hoga.” 

This may be translated as follows:— “I 
hereby write and agree to pay, within ono 
year the said nioney with interest to the 
said Mumtaz Mirza Saheb. If perchance 
I fail to pay the said money with in- 
terest within the year, the said Mirza Saheb 
shall be competent to realize the entire 
amount with interest from the said house. 
Neither I nor my heirs shall have- any 
objection. This deed of mortgage shall be 
deemed to be a deed of sale.” The docu- 
ment is not registered. The plaintiff, there- 
fore, has instituted this suit for payment of 
money only in the Court of Small Causes 
af Lucknow which has decreed the claim. 
The defendant has applied for revision of 
the said decree under section 25 of the 
Provincial Small Cause Courts Act (IX of 
1887). The contention of the defendant is 
that the document of mortgage in suit is 
in substance a mortgage by way of condi- 
tional sale and that there is no personal 
covenant to pay the money, which can be 
enforced in tho Court of Small Causes. 
The mortgage-deed itself is inadmissible 
in evidence for want of registration. The 
first question for consideration is, ‘what is 


‘the exact nature of the transaction 
embodied in the said deedof mortgage?’ 
There can be no doubt that it 


was the intention of the parties to this do- 
cument that in the event of non-payment of 
the amount advanced, with interest thereon, 
within one yearthe house mortgaged was 
to pass to the mortgazee, and, the deed 
of mortgage was to be deemed a deed of sale. 
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It was a mortgage by way of conditional sale. 
The payment of the mortgage money was 
secured by the conveyance of the house to the 
mortgagee under certain contingencies. Be- 
ing unregistered, as I have said, the docu- 
ment is inadmissible to prove a contract 
affecting immovable property for sum ex- 
ceeding Rs. 100 in value. S 

It is now a well-established rule of law 
that if a documont is inadmissible for want 
of registration to prove a contract affect- 
ing immovable property, it may still be 
admitted to prove a personal contract to 
pay money. It is hardly necessary to cite 
the authorities which establish this rule, 
as the real question on which the decision 


of the case turns is whether there isany . 


personal covenant to pay money on this 
mortgage. As o general rule it may be 
said thata mortgage ordinarily also implies 
a personal covenant to pay the money on 
the part of the mortgagor. Thisis, bow- 
ever, not so in the case of mortgage by way 
of conditional sale. In that case the only 
mode provided for there-paymant of the 
money is by the transfer of the mortgag- 
ed property to the mortgagee, who has to 
take the property (whatever may be its 
yaluc).in full discharge of the amount due 
onthe mortgage. In the case of Narotam 
Das v. Sheo Pragash Singh (1), their Lord- 
ships of the Privy Council considered the 
terms of a document of moitgage the ma- 
terial portions of which are set out in the 
report. The mortgagor in that case stipulat- 
ed to pay the principal and interest in 
two years and then proceeded to specify 
the mode of payment agreed upon. Their 
Lordships of the Livy Council held that 
the deed in that case contained no personal 
contract by tho defendant io pay out of 
his personal estate but that it was a mere 
contract to pay out of thd hypothecated 
estate. The case of Bunseedhar v. Stujaat 
Ali (2), is another very instructive case on 
the point. It may be raid that in this 
case the mortgagor promises to pay the 
money within a year. A mere promise to 
pay the money within a certain fixed period 
does not import a personal liability for such 
a covenant js entered into every fm of 
mortgage. The test is whatis the remedy 
provided fur the satisfaction of tho mort- 


G 10 C. 740; 11 LA. 88. 
2) 16 C 510, 
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gage-debt in each case. In the case of Kalka 
Singh v. Paras Ram (8), their Lordships 
of the Privy Council thus observe on the 
point :— 

“In the next place, although an uh- 
qualified admission of a debt, no doubt, im- 
plies a promise to pay it, their Lordships, 
are not prepared to hold that that is neces- 
sarily so where there ig-an express pro-, 
mise to pay in a particular manner. It 
must depend on the construction of the in- 
strument in each case; and their Lord- 
ships think in tho present case that the 
admission of the debt, by which the obli- 
gation is prefaced in the bonds of 1877 
nnd 1879, does not import an unqualified 
ar unconditional promise to pay, but is 
referable .to the particular obligation, or 
Gn other words) is introduced for the 
purpose only of fixing the amount for 
which the obligation is given, and which 
obligor agrees to pay in the stipulated manner 
and not otherwise.” ~ 

These observations of their Lordships of 
the Privy Council are very apposite to the 
caso before me. On a true construction of 
the deed of mortgage I am of opinion that 
there is no personal contract to pay the mort- 
gage-money in this case. 

“The suit, therefore, fails and ought to have 
been dismissed by the Court below. I, 
therefore, allow the application and dismiss 
the suit of the plaintiff, but under the cir- 
cumstances of the case without costs either 
here or in the Court below. 

Application allowed. 

(8) 22 0, 484; 22 I. A 68. Z 
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A tenancy croated by holding ovor is a tenancy 
on tho samo termson which tho original tenancy 
was ereatod subject to tho modification that it was 
to be atenancy from month to month or from year 
to year according to the purposo for which the 
land was let. 

The defendant held a house as a tenant of tho 
plaintiff under n sarhhat for ono yenr, ‘agreeing to 
vacate the premises as soon as the landlord desired 
him to do so.» Tho dofendant was allowed to remain, 
11 possession of the premises aftor the dotermination 
of tho leasc ih 

Held, that after tho expiration of the leaso, the 
defendant held the house on the samo terns as 
woro contained inthe s/rkhat with tho, only varin- 
tion that tho tonancy was now a tenancy from mouth 
to month. k À : 

Bishop v. Howard, 28 R R. 291; Saya v, ‘Umaji, 
3B H C.R. App. Civil 27; Kishori Lal Dey v; The 
Administrator-General of Bengal, 2 C. W. N 308, 
relicd upon. 

Tho provisions as to notice contained in section 106 
aro inapplicable whoro there is an express contract 
as to tho mode in which the tenancy 18 to be 
terminated. 

Appeal against the decrec of the Small 
Cause Court Judge, Lucknow, dated llith 
January 1909, confirming the decree of the 
Mansif, South Lucknow, dated 17th Norem- 
ber, 1908. 

Mr. Shahanshah Husain, for the Appellant. 

Mr. Mumtas Husain, for the Respondent. 

Judgment.—the plaintiff-respondent 
Mir Abid Husain sues to eject the defendant- 
appellant Shaikh Khuda Bakhsh, from a 
house .as also „to recover arrears of rent duo 
to the plaintiff on the allegation that on the 
1Gth October, 1902, the defendant entered 
into possession ofthe said house as a tenant 
of the plaintiff and that on tho same, date 
the defendant aforesaid executed a sarkhat 
in respect of the said house, in which the 
terms of the tenancy are sot out. The de- 
fendant has failed to pay rent from lOth 
July, 1903, and, notwithstanding the issue 
to him of. notices by the plaintiff to vacato 
the house, has declined to doso. Hence 
the plaintiff sues for ejectment and for 
the recovery of Rs. 85 on account of arrears 
of rent. ` 

The defendant in his defence denied the 
title of tho. plaintiff tothe house in dispute. 
He also denied the execution of the sarkhat 
of 10th October, 1902, and repudiated all 
liability for payment of rent. On 17th 
November, 1906, the learned Munsif decreed 
the claim, but on appeal, on 8th July, 1907, 
the Court inappeal dismissed tho suit one 
the ground that it had not been proved that ? 
a legal notice for ejectment had been served 


® 
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by the plaintif on the defendant. The 
question of notice was not raised by the de- 
fendant in his written statement of defence 
nor was it putin issue. This Court, there- 
fore, on the 15th August, 1908, set aside 
the decree in ‘appeal and remanded the case 
under section 562 of the Code of Civil Pro- 
cedure (Act XIV of 1882) tothe Oourt below 
for the trial of the two issues set forth in 
the judgment and of the matters in dispute 
between the parties upon which the 
lower appellate Court had given no deci- 
sion. The two issues referred for trial 

(1) Was anotice necessary under the 
provisions of section 106 of the 
Transfer of Property Act before 
instituting this suit ? 

(2) If no such notice was necessary, 
was the appellant entitled to eject 
the respondent according to the 
terms of the contract between the 
parties P 

The case hag now been heard de novo by 
the lower appellate Court which has decreed 
the claim. The defendant has preferred 
this appeal. It has been found by the Court 
below that the house in question belonged 
to the plaintiff, that the defendant was its 
tenant, that he had duly. executed the surkhat 
dated 10th October, 1902, aud that under the 
terms of the said sarkhat which embodies 
the contract of tenancy he was liable to eject- 
menj without service of a formal notice such 
as section 106 of the Transfer of Property 
Act (IV of 1882) comtemplates. It found 
that onthe terms of the said sarkhat “ the 
lessor (plaintiff-respondent) was empowered 
to claim ejectment at his will and pleasure, 
all that the defendant-appellant could claim 
was a reasonable time to make arrangements.” 
It then went on to find that the defendant- 
appellant was served with two notices—the 
first in July and the second in October, 1905, 
and as the suit was instituted in May, 1906, 
it, therefore, held that the defendant had been 
given sufficient time to make his arrangements 
to move outof the house in suit and has, 
therefore, decreed the claim. The defendant- 
appellant has preferred this second appeal. 
He has urged in appeal that no legal notice 
of ejectmont has been served upon him as 
fequired by law and he is not, therefore, liable 
to ejectment and ib has been further urged 
that in any caso he was ontitled to a reason- 
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oble time to remove from the premises in 
suit. A 
Before disposing of the pleas in appeal, it 
is necessary in the first place to determine 
what was the exact position of the parties 
at ‘the date when the suit was filed. The 
sarkhat of 10th October, 1902, was for a term 
of one year which had expired long before 
the institution of the suit. The defendant 
had not paid rent since lOth July, 1903 but, 
notwithstanding the expiration of the term 
of one year, had been allowed to remain in 
possession of the house in suit. The sarkhat 
does not prescribe any particular form or 
term of notice for the termination of the 
tenancy. The only covenant on this point 
which it contains has been thus translated :— 

“Whenever the owner of the house will like 
to have the house, land and chabutra vacated, 
1 will vacate the same and will have no sort 
of objection.” 

Under section 116 of Act IV of 1882 if a 
lessee of property remains in possession 


of the premises after the determin- 
ation of the lease antl the lessor ac- 
cepts rent from the lessee or other- 


wise assents to his continuing in possession, 
the lease is “in the absence of an agreement 
to the contrury renewed from year to year or 
from month to month according to the pur- 
pose for which the property is leased as 
specified in section 106°’ In this-case no 
rent has been paid from 10th July, 1903, but 
the lessor has assented to the lessee continuing 
in possession of the property let. Having 
regard to the purpose for which the land 
was let the tenancy thus created would under 
section 106 of Act IV of 1882 bea tenancy 
from month to month. 

The question which next arises is whether 4 
tenancy created by holding over is a tenancy 
on the same terms on which the original 
tenanty was created subject to the modifica- 
tion that it was to be a tenancy from month 
to month or from year to year according 
to the purpose for which the land was let. 
Tf the effect of holding over was to create a 
tenancy which was to be governed strictly by 
the provisions of section 106 of Act IV of 
1882, it would then have to be seen whether 
the notice required by that section was duly 
served ornot On the other hand if the effect 
is merely tu continue the old contract subject 
to the modification mentioned above it would 
be necessary to see whetherthe notice complied 
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with the contract or not. At page 252 
of Woodfall’s Law of Landlord and Tenant 
the rule is thus formulated :— 

“In the absence, however, of any evidence 
one way or the other, it seems that upon 
a holding over and payment of reùt, the 
jury would be directed to find a tenancy on 
the terms of the expired lease, and that this 


would be so even if there had been am assign- ` 


ment of the reversion prior to the holding 
over. Any such new tenancy (when implied) 


will be deemed to have commenced at the” 


same time of the year as the original 
term, and notice to quitshonld be given 
accordingly. Even if the rent be increased 
the tenancy will be subject to covenants 
or stipulations similar to those contained in 
the former lease unless others are expressly 
agreed on. It will also be subject to the 
custom of the country, so far as such 
custom is not excluded by the terms of the 
expired lease. It may be determined by 
notice at the end of the first or any subse- 
quent year of the tenancy or under an implied 
proviso for re-entry similar to that contained 
in the expired lease.” 

The samo rule has been laid down jin the 
case of Bishop v. Howard (1). In the case 
of, Bèyaji v. Umaji (2), Couch, C. J. thus 
laid down the rule (at page 80) :— 

““Whére, on the expiration of à lease, the 
ee is allowed to continue in possession 
asa yearly tenant, he does so on the terms 
contained in the expired lease, so far as they 
are consistent with a yearly holding.” 

- In the case of Kishori Lal Dey v. The 
Administrator Genervl of Bengal (3) a similar 
rule was laid down as applicable to agri- 
cultural tenancy. The learned Judges in 
that case observed as follows :— 

“It would seem that a tenant who holds 
over with the consent of the landlord, does 
so upon the “same conditions as those set 
out in his time-expired lense ; and that if any 
contract is to be implied, as contended for 
on behalf of the appellants, it should be 
taken to have been entered into so soon as 
the term of the lease expired rather than at 
tlie beginning of each year.” 

Under section 106 of the Transfer of 
Property Act a lease like this would be a 
lease from month to month terminable by 


(1) 26 R. R. 291. 


fai 3 B. H.C R App Oivil 27, 
(3) 2 C. W. N. 303. 
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15 days’ notice expiring with the end of 
the month of tenancy. The notice must be 
signed by or on behalf of the person giving 
itand delivered to the tenant or his authorized 
agent. But this is so only in the absence of 
a contract to the contrary. Now if the 
defendant held the land on the expiration of 
one year on the same terms as were embodied 
in the original lease with this variation that 
it was to be a monthly tenancy, the mode 
in which this tenancy could be terminated was 
the mode prescribed in the sarkhat of 10th 
October, 1902. The provisions as to notice 
contained in section 106 are inapplicable 
where there is an express contract as to tho 
mode in which the tenancy is to be terminat- 
ed. Now under the terms of this contract 
the defendant agreed to vacate the premises 
as soon as the landlord desired him to do so. 
His position was similar to that of a tenant 
at sufferance under the English Law. Accord- 
ing to Woodfall, “a tenant on sufferance is 
not entitled to any notice to quit, nor 
even toa demand of possession, before an 
ejectment can be maintained against him”, 
Then again, the author observes “a notice to 
quit is unnecessary to determine a strict 
tenancy at will, But such tenancy must 
be duly determined by a ‘demand of posses- 
sion, or by entry, or by something 
equivalent, on or before the- date of’ tho 
plaintiff's alleged title in an ejeciment”, 
(Woodfall's Law of Landlord» and Tenant, 
page 396). -Tn this case all that was required 
py the contracti was a communication on the 
part of the plaintiff of a desire that tho 
defendant should vacate the premises. This 
according to the finding was done in July 
and October, 1905. The suit was filed in 
May, 1906. The defendant had reasonable 
time to quit tho premises and move into 
some other house. I, therefore, agree with tho 
conclusion arrived at by the Court below 
that in this case the tenancy came to an 
end before the institution of the suit and the 
plaintiff was entitled to maintain the suit for 
ejectment. The Court below is right and I 
dismiss the appeal with costs. 
Appeal dismissed, 
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(s. c. 82 M. 276; 5 M L.T. 201) 
MADRAS HIGH COURT. 
OrmiIn Appeat No. 169 or 1905. 
December 22, 1908. 
Present :—Sir Arnold White, O. J., 
and Mr. Justice Abdur Rahim. 
ABDUL KHADAR AND OTHERS— 
APPELLANTS 


Versus 
N. P. R. M. L. ©. J. CHIDAMBARAM 
OHETTYAR AND OTHERS— RESPONDENTS. 


Muhammadan Law—Partnership—Dusolulion of pa t- 
mership on death of a partner—Incidents of properly 
held by co-owxers—Sucressionto estate how determin- 
ed—Guai cian of minor, powers of —Light of adult purt- 
ner to bind minor sons of a deceased partner 

Tho law governing the joint family tonuic among 
the Hindus is not recognized by the Muhainmadan 
Law, except in cases where Muhammadan families nic 
proved to have adopted, by custom lasing the forco 
of law tho Hindu joint family mode of holding 

pro A 
haie tho Muhammadan Law, 2 co-owner 1» pre- 
sumed, inthe absence of an express contract to 
the contzary, to hold his property in severalty 
whether that property represents asharein tangi- 


ble, movable or immovable property, chose-in- 
action or a trading concern 
Under Muhammadan Law a contract of part- 


norship is dissolved by tho death of a partner 

Succession or heirship, in Muhammadan Law, does 
not depend upon tho fact whother tho persons 
designated by the law as heirs were members 
of tho family of tho propositus or mot. 

Each heir takes his sharein severalty subject, 
ng bettveen himeelf and tho other heirs, to the pay- 
ment ofa proportionate share of the’ debts of the 
deceased, although the creditors of the ceccased 
might bo cntitlod*to realise the entire debt from the 
share gf one of tho heirs. 

o Muhammadan Law dofines and limits the 
authority of the guardians of minors and vests tho 
Court with powers of constant supervision and 
control over them. Ono whois nob recognised by 
Jaw as the guardian of a minor cannot specniate 
with the minor’s properties and make them hable 
for ‘the dobts incnzred by him in the course of his 
businoss. | f 

Mafazzal Losuin v. Basil 
tinguished. 

Nizam-ud.din Shah v. Anundi Prasad, 18 A. 878 and 
Moyna Bibs v. Banku Pehari Beuas, 29 C 473, 
relied upon. 

So far as tho minor's popeity 38 concerned, tho 
Muhammadan Law concedes tho right of guardian- 
ship only’ tq tho father or his oxocutor, and in tho 
absence of either to the grandfather or his oxccator. 
Failing these, tho Court_must appoint n guardian. 

Where. throe Muhammadan brothers, A, B, and C, 
lived together and traded jointly and on tho death 
of A, B and © carried on tho business for themsclves 
and for the minor sons of A and borrowed monoy for 
tho purposes of that business: Held, that B and O 
had no authority, as managing or somor members 
of*the family or as nors, to bind tho interest of 

atha minors by their obligation, nor had they such power 


Shethh, 34 C. 30 dis- 
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x e 
as de facto guardians of tho minors Pulhummab Y, 
thl, 26 M. 734, referred to. 
Appeal from the decres of the Subordinate 
Judge, Tinnevelly, in Original Suit No, 6 of 
1904. is 


Mr.0. R. Tiruvenkata Ohariar and Mr. K. R. 
Krishnaswami Ayyangar, for the Appellants. 

Mr. A. 9. Balasubruhmania Ayyar, for the 
first Respondent. 

Judgment.—Assuming the facts of 


Judge of Tinnevelly, the question raised 
for our decision in this appeal is whether the 
defendants Nos. 3 to 6 in the action have 
been rightly held to be liable on the pro- 
missory note for Rs. 5,000(Exhibit A) execut- 
ed in favour of the plaintiff by the defendants 
Nos. Land 2 on the 17th May 1902 under the 
following circumstances Defendants Nos. 3 
to 6 who were minors not only at the time 
when the money sought to be recovered was 
advanced by the plaintiff but also atthe date 
of the institution of the suit, are the children 
ofone Mowl Ally Tharagai;a Muhammadan, 
and the defendants Nos. 1 and 2 are Mowl 
Ally’s brothers. The threo brothers lived 
together and traded jointly until 1896 when 
Mowl Ally died. The first defendant, who 
soon after Mow] Ally’s death, married his 
widow, the mother of defendants Nos. 3 to 6, 
cried on the old business jointly with the 
second defendant on behalf, not only of them- 
selves but of the defendants Nos. 3 to 6 who 
lived under the protection of the first defend- 
aut, the latter purporting to act as their 
guardian. The sum of money in question 
was borrowed for the purposes of this 


business which appears to bave proved a ` 


financial failure in the hands of the first and 
the second defendants. The Subordinate 
Judgo has passed a decree against all the 
defendants and against tho minor defendants 
whose appeal we have to consider the decree 
is to the effect that the plaintiff will recover 
from them Rs. 4,718-1z-0, the amount found 
to be owing on the promissory note, to the 
extent of their interest in the assets and pro- 
perties belonging tothe business. 

Tho Subordinate Judge does not tell us 
upon what principle of law he has based the 
linbility of the appellants. If he has pro- 


` eceded upon the law governing the joint 


family tenure of property among the Hindus 
as he would seem to’ have done, he has 
clearly fallon into an error , Sach & system 


‘the case tobe as found by the Subordinate . 
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of holding property is not recognized by the 
Muhammadan Law, and the principle on 
which that system is founded cannot be 
applied to the determination of questions 
relating to the tenure and devolution of pro- 
perty among Mrhammadans. No doubt, ib 
would be otherwise in the ease of a family 
which may be proved to have adopted 
by custom having the force of law 


the joint family mode of holding pro- 


perty; but no such custom is alleged in tho 
present case. Under the Muhammadan Law 
a co-owner is presumed in the absence of an 
express contract to the contrary to hold his 
property in sevoralty whether that property 
represents a share in tangible, movable 
or immovable property, chose in action, or 
a trading concern, 

The business in which Mowl Ally was 
interested must be treated as an ordinary 
partrership concern with all its incidents. 
On his death the partnership came to an 
end. On this point the Muhammadan Law 
is at one with the English Law. In the 


Hedaja it is laid down (see Hamilton’s 
‘Transaction,’ Bensley Edition, Volume 
Il, page 328, or Grady’s Edition, page 
229), 

“Tf one of two pirtners die the 
contract of partnership is annulled; because 


a contract of partnership comprehends an 
appointment of agency, which is essential 
to the existence of partnership, for the 
reasons already assigned; now agency is 
annulled by death .... Upon the agency, 
therefore, being annulled, the contract of 
partnership is also annulled.” 

The partnership being thus dissolved 
by Mow] <Ally’s death his interest in 
the assets descended to his heira who are his 
widow and his children, the defendants Nos. 
3 to 6, in theshares allotted to them by the 
Muhammadan Law. They do not succeed, it 
must be remembered, by reason of their being 
members of his family, though they may 
have lived as sach, for the question of 
succession or heirship in Muhammadan Law 
in uo way depends upon the fact whether 
the persons designated by the law as heirs 
were members of the family of the propositus 
or not. And ag already indicated each 
heir took his share in severalty subject, as 
between himself and the other heirs, to the 
payment of a proportionate share of the debts 
of the deceased, although the creditors of 
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the deceased might be entitled to realise the 
entire debt from the share of one of the heirs. 
Tt may also be that for certain purposes and 
in certain circumstances one of the several 
heirs would represent the whole estate, but 
in this ense it is unnecessary to discass that 
qnestion as the defendants Nos. 1 and 2 are 
not heirs of Mowl Ally at all. 

What authority then had the defendants 
Nos. land 2 to contract the debt on behalf 
of the defendants Nos. 3 to 6 P? They had no 
such authority as partners, for the partnership 
ceased to exist on Mowl Ally’s death, and 
the debt in question was not contracted in 
the course of the winding up of the affairs of 
the partnership. Nor did they derive any 
authority from the fact that they were the 
managing or senior members of the same 
family as the appellants (see Pathummabi v. 
Vittil Ummachabi (1). But it is argued on 
behalf of the plaintiff that the defendants 
Nos. Land 2 acted as- de facto guardians of 
the appellants and that gave them the power. 
If in fact they had no legal status as guardiang 
as we shall presently point out, this argument 
necessarily involves the proposition that if a 
person not recognized by the law as the 
guardian of a minor gets hold of the minor's 
property and chooses to speculate with it, 
any debts incurred by him in the course of 
the business will bind the minor’s property, 
provided he purported to act,and we shal] 
assume in good faith, for the benefit of. tho 
minor. We have not been referred to any 
authority which goes to the length of support. 
ing such a contention which on its very face 
is untenable, nor are we aware of any. . On 
the other hand, the decisions Nizam-ud-din 
Shah v. Anandi Prasad (2) and Moyna Bibi v. 
Banku Behari Biswas (8) are anthorities 
against the soundness of the plaintiff’s 
proposition. 

The ruling in the case of Mafazzal Hosain 
v. Basid Sheikh (4) cited by the Vakil for 
the respondent has no application as the 
transaction upheld there was fonnd to be to 
the manifest advantage of the minor and wag 
entered into under circumstances of necessity. 
In the Muhammadan, no less than in the 


- English system of law, the State is especially 


charged with the care of the person and, 


property of minors, and when the Muhamma., 
(1) 26 ME. 734. 
(2) 18 A. 373. 
P 29 C. 473. 
4) 340. 36; 40. L. J. 485 ; 110. W.N. 71, 
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dan, Law recognizes the right of certain 
relatives to act as guardian it does so on the 
assumption that “the particular ties of 
relationship are-a guarantee that such person 
would act for the benefit of the ward. Even 
in these cases the law defines and limits the 
authority of. the -guardian and vests the 
Court with powers of constant supervision 
and control. In Muhammadan Law the rignt 
to the custody of an infant’s person and his 
property does notin all cases reside in the 
game individual. So far as the minor's pro- 
perty is concerned the law concedes the right 
of guardianship only to the father or his 
exetnitor, and in the absence of either to the 
grandfather or his executor. Failing these 
the Court must appoint a proper guardian 
(se6é Wilson’s ‘Anglo Muhammadan Law,’ 
page 209). The defendants Nos, 1 and 2 
were not appointed guardians by the Conrt 
nor is it suggested that they were so appoint- 


‘ed by the father of the minors. Woe are not, 


therefore, called upon to discuss the powers 
of a lawful guardian under the Muhammadan 
Law to deal with his ward’s property, nor, 
having regard to the admitted facts of this 
case, is it necessary to consider those decisions 
of which Mafazzai Hosain v. Basid Sheikh (4), 
is tlje type and in which dealings by a person 
described as the natural guardian have been 
upheld as beipg to the obvious advantage 
of the minor." 

The plaintiff, who made advances to the 
defendants Nos. 1 snd 2in the course of the 
business which they carried on, is not thus 
entitled to hold the minor’s interest in the 
assets of the business which their father 
carried on jointly with the defendants Nos. 
1 and 2 or what now represents such interest 
liable for the debt. On this ground alone 
the appeal ‘must be “allowed and we have, 
therefore, thought it unnecessary to consider 
the other questions raised in the grounds of 
appeal. The decree of the Subordinate Judge 
so far as it gives any relief against the 
appellants is discharged, and the suit as 
against them must be dismissed with costs 


hout. ` 
acc Appeal allowed. 
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MADRAS HIGH COURT. 
Orvin Apprats Nos. 6 ann 23 or 1906. 
December 16, 1908. 
Present :—Sir Arnold White, Chief Justice 
ond Mr. Justice Abdur Rahim. 
In No. 6. 

BALAKRISHNA AIYAR AND otners— 

APPRLLANTS 3 
< VETSUSs 

MUTHUSAWMY ATYAR—Rasponpent . 

: ' Is No 23. - 
MUTHUSAWMY - ATYAR—Appennayt 
. versus 
BALAKRISHNA-AIYAR AND OTHERS— 
RESPONDENTS, 

Hindu Law—Mitakshara—Jomt family—Partition 
— Right of co-prrcenrr ta callon manager to account 
Jor pust dealinga—Difference between Dayabhaga and 
Mitakshara—Plrading—Claim for general account and 
share of specific items—QGeneral account cannot be 
claimed on failure to prova apecific tems 

A member of an undivided family, governed 
by the Mitakshara, who sues for partition and who 
has not been excluded from the family, is not, nnloss 
he establishes fraud or misappropriation, entitled to 
call on tho managing member to account for his 
past dealings with tho family property. All ho is 
entitled to is an acconnt of the family property at 
tha time he asks for partition, £ 

Alhay Chandra Roy Chowdhry v. Pyarimohan 
Guho,5 B, L. R. 347; 13 W. R.75 (F. B.), distin- 
guished 

Narayan bin Bakajı v. Nathaji Durgaji, 28 B. 201; 
Raja Setrucherla Ramabhadra v. Rajah Setrucherla 
Virabhadra Suryanarayana, 23 M. 470; 261. A, 167; 

SO. W. N. 533, Rama Aiyar y, Duratamt dyer, Appeal 
No. 185 of 1899; Krishna v, Subbanna, 7 M. 564 and 
Annamalai Uhetty v. Mau ugesa Chetty, 26 M. 544, 
reforred to. 


The difference in tho suid right of a co-parcener 
between tho Mfaksharz and Dayabhaga systems of 
law is due to the fact that according to the former 
no member of a joint family can predicate, until par- 
tition, what his share in the family estate is, whereas 
under the Dayabhaga the members are like tenants. 
in-common and the position of the managing owner 
approximates to that of atrustoe. here a plaintiff, 
going for partition, asks for a general account 
and for share of specific itoms, alleged to Have 
been received by the defendant as Managor of the 
family, and calls évidence to show that tho specific 
sums had, in fact, been received by the defendant, 
the plaintiff is not entitled, in appeal, to raiso the 
quostion of his right to a gencral account on his 
failuro to prove the receipt of the specific items. 

Appeal from the decree of the Subordinate 
Judge, Tanjore, in Original Suit No. 29 of 
1903. : 

The Hon. Mr. V, Krishnaswami Ayyar and 
Mr. K. Ramachandra Ayyar, for the Appel- 
Iants in Appeal Sait No.6 of 1906. 


Messrs, P. R, Sundra Ayyar and G.S. Rama- 
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chandrafA yyar, for the Respondants. 

° Messrs, P. R. Sundra Ayyar and G.S. Rama- 
shandra Ayyar, for the Appellant in Appeal 
Buit No. 13 of 1906. ` 

The Hon. Mr. V. Krisanaswami Ayyar and 
Mr. K. Ramchandra Ayyar, for the Respondent 
in the above. 

Judgment.—aAppeal No. 6 is an ap- 
peal by the defendants against a decree ix 
a partition suit with reference to certain 
sums of money which the Subordinate Judge 
held were payable by the defendants to the 
plaintiff under the decree. Appeal No. 23 
is an appeal by the plaintiff against the 
same decree. In Appeal No. 23 the plain- 
tiff raised the general question whether he 
was entitled to an account as incidental 
to his suit for partition. In his plaint he 
asked for an account as from October 1884, 
the date when the first defendant became 
the managing member of the family. 
An isgue was taken aa to whether the 
first defendant as managing member was 
liable to render accounts to the plaintiff for 
any and what period, The Subordinate 
Judge held that the plaintiff had not made 
out a case to be entitled to call upon the 
first defendant to render an account of past 
transactions. The plaintiff appealed against 
this finding. There is considerable conflict 
of authority on the question whether a 
member of an undivided family who sues 
for partition is entitled as of right to call 
upon the managing member to render an 
account of his dealings with the family pro- 
perty. Mr, Mayne observes (paragraph 294) 
that fhe right of each member of an un- 
divided ‘Hindu family to require an account 
of the management has been both affirm- 
ed and denied in decisions which are not 
very easy to reconcile. The view which has 
been adopted iz Bengal is that a member 
who gues for partition is so entitled, (see 
Abhay Ohandra Roy Ohowdhry v. Pyarimohan 
Guho (1). In Bombay the decisions are 
not uniform, but in -tho latest reported 
case—an authority on which the Subordinate 
Judge relied—Narayan bin Babaji v. Nathaji 
Durgaji (2), ib. was held that in a partition 
suit no co-parcenér has a right to an ac- 
count of past transactions. The question is 
somewhat bare of authority so far as this 
Presidency is concerned, but the view which 


has prevailed would seem to be the same 
GQ) 5B. Te B. 947 18 W. R. 75 (F. B.) 
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as that taken in the Bombay case just refer- 
red to. In Krishna v. Subbanna (3) the actual 
point decided was that in the case of an 
infant who has been excluded from the 
enjoyment of the family property-the mana- 
ger is bound to account to the infant for 
mesne profits from the date of his exclusion. 
The learned Judges, however, expressed an 
opinion (see page 569) that if an adult 
member is not excluded but chooses to live 
apart from the manager, as he did not choose 
to enforce partition, it might be reason- 
able, apart from any question of fraud 
or misappropriation “by the manager, to 
apply the principle that unless something is 
shown to the contrary, every adult member 
of an undivided family, living in commen- 
sality with the manager must be taken to 
bea participator in, and anthorizer of, all 
that has been done in the management of 
the property. The leatned Judges who de- 
cided, this case were apparently prepared 
to extend the principle to which they re- 
ferred to the case of an adult member 
who chose to live apart from the managor 
withont euforcing partition.” In the case 
before us the plaintiff who lived as a mem- 
ber of the family at any rate until the end of 
1902 claims an account in respect of transac- 
tions entered into when he was living with 
the family as an undivided member thereof. 

In the case of Rama Iyer vs Duratsami 
Iyer (4), Davies and Moore, JJ., aet 
aside a decree ordering an account of 
past transactions in a suit for partition. 
The case of Raja Setrucherla Ramabhadra 
v. Raja Setrucherla Virabhadra Suryanarayana 
(5), was decided by the Privy Council with 
reference to the special agreement which 
had been entered into by the members of 
the family, but it appears to be assumed 
in the judgment that the managing mem- 
ber is only liable to acconnt as to the 
ntate of the property existing at the date 
of partition. .The observation made by the 
Privy Council in their judgment in Annamalai 
Chetty v, Murugasa Ohetty (6), that the re- 
lation between, the managing member and 
the members of the family is not that of 
principal and agent, or of partners, but is 
more like that of trustee and cestu? que 


(3) 7 M. 564 
(4) Appoal No. 185 of 1899 (unreported). 

(5) 23 M. 470 ; 26 1. A. 167; 3 C, W. N, 533. 
(6) 26 AL, 544; 13 M. 


. L. J, 287; 5 Bom. L. R. 494; 7 
0. W. N, 764, 
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trust, was, of course, made with reference 
to the question under consideration in that 
“case and cannot be relied on as expression 
of opinion by the Privy Council on the 
question as to how farthe managing mem- 
ber ‘may be called onto account. In our 
‘opinion the decision in Abhay Chandra Roy 
Ohowdhry v. Pyaritmohan Guho (1), which 
appears to have been a case decided under 
the Dayabhaga Law is not applicable in the 
case of a family governed by the Mitukshara 
law as administered in this Presidency. 

A member of a Mitakshara family can- 
not predicate at any given moment what 
his share in the family estate is. His 
share only becomes defined when a parti- 
tion takes place. It is otherwise under 
the “Dayabhaga Law where the law is 
that applicable to tenants-in-common and 
‘the position of the managing owner 
approximates more closely to that of a trustee 
than in the case of a family governed by 
Mitakshara Law. In our opinion a mem- 
-ber of an undivided family who sues for 
partition and who has not been excluded 
from the family is not, unless he establishes 
fraud or misappropriation, entitled to call 
upon the managing member to account for 
his past dealings with the family property. 
‘All he is entitled to-is.an account of 
the family property at:the the time he asks 
for partition. ; 
< Beven if; as regards the general question, 
we were prepared to accept the view taken 
in AbhayOhandra Roy Chowdhry v. Pyarimohan 
Quho (1), it seems to us that in the present 
case the plaintiff has put himself out of 
Court so far as any right to claim 
a general account from the first defendant 
is concerned. Besides the issue as to whe- 
ther the plaintiff was entitled to" a general 
account, a specific issue was raised as to 
whether the first defendant had in his posses- 
sion Rs. 20,000, as savings out of the in- 
come of the family. In the third schedule 
to his plaint the plaintiff set out specific 
items of which he alleged- he was entitled 
toa moiety. The first item is the Rs. 20,000 
which the plaintiff estimated as the net 
income of the family during the period of 
the management by the first defendant. 

The plaintiff songht to make out his case 
in two ways—first by showing that having 
regard-to the family incomeand the family 
expenditure, the first dofendant ought to 
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have had in hand, when the suit was 
brought, this sam of Rs. 20.000. and second 
by showing that tha first defendant had in 
fact received, on behalf of the family, sums 
of money in excess of Rs. 20,000 for which he 
was acconntable to the plaintiff. It was con- 
tended on behalf of the plaintiff that as 
he could not anticipate what the find- 
ing of the Court would be on his claim 
for a general account he was entitled to 
show that specific sums had been received 
by the first defendant. In the Court be- 
low the plaintiff called evidence to show 
that the specific sums had in fact been 
received by the first defendant, and the items 
were in part allowed and in part -dis- 
allowed. 

It seems to us that the plaintiff having 
undertaken to show, item by item, that 
specific sums had been received by the first 
defendant on behalf of the family, which 
sums, in the aggregate, exceeded Rs. 20.000 
which the plaintiff alleged the first defen- 
dant ought to have in hand as representing 
family savings, it was not open to him -to 
ask for a general account. The Court below 
in effect took an account on particulars 
furnished by the plaintiff. This was done 
at the plaintiff’s instance. In his appeal 
to this Court the plaintiff makes ib“ one 
of his grounds of ‘appeal that he is en- 
titled to ‘an account as incidental to 
a decree for partition; but the specifie items 
which the plaintiff alleges were wrongly 
disallowed are made the basis ofthe valua- 
tion of the appeal. This being so then 
there is considerable force in Mr. Krishna- 
swami Aiyar’s contention that the plaintiff 
ig not in his appeal entitled to raise 
the question of his right to a general account 
before this Court. It seems to us mani- 
festly unreasonable that the plaintiff, ‘be- 
cause he is dissatisfied with the amounts 
awarded to him, should ask us to send 
the case back for a general account on the 
ground that the finding of the Subordinate 
Judge that the plaintiff was not entitled 
to a general account of past transactions 
was wrong. 

There is evidence in this case that the 
rendering of a general account by-the first 
defendant is impossible by reason of the fact 
that the family accounts are in the possession 
of the plaintiff. In the view we take on the 
general question of the right of a member 
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of an undivided family to an’ account 
from the manager in respect of past tran- 
sabtions, and on the question of the plaintiff’s 
rights in this connection in this particular 
case, we do not think it necessary to dis- 
_cuss this evidence. 

Wo now proceed to consider the evidence 
with regard to the specific items which the 
plaintiff alleges were received by the first 
defendant, and for which the first defen- 
dant is accountable to him. 

[Their Lordships then went into the evi- 
dence, and allowing Appeal No. 6 of 1906, 
modified the decree of the lower Court. | 

Decree modified. 
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MADRAS HIGH COURT, 
Seconp Crv, Appriis Nos. 360 anp 361 oF 
1905. k 
December 2, 1908. 
Present :—Sir Arnold White, Chief J ustice, 
and Mr. Justice Miller. 
SRI RUNGACHARIAR AND OTAERS— 
Prarstirrs Nos. 1, 2, 4, 8—APPrLLANTS 
versus 
RUNGASAMI BATTACHAR 
AND OTHERS—Dsrenvants Nos 1 to 4,5 anp 6 
— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 8 11— 
Honours attached to an office—Jurisdiction of imil 
Courts—Declaration as to miuala pertaining to office. 

A Civil suit will lie for honours, if they are 
claimed asg attached inseparably to an office as part 
of its emoluments and not simply accorded to its 
holder as marks of respect, which might bo ex- 
tended to any other porson to whom tho samo 
degree of respoct is duo. 

Where there is a hereditary office jnvolving duties 
of different kinds, secular and religious, all insepar- 
able from the office and remunerated by certain 
hononrs, Civil Courts can protect the holder of the 
honour in the enjoyment of the office and declare 
what is the honour to which he is entitled. 

Civil Courts can also declare the rituals in order 
to preserve to the claimant the enjoyment of his 
office. 

Srinivasa Thathachariar v. Sreenviasa Iyengar, 
9 M. L. J. 355, referred to. 

Second appeals against the decree of the 
District Judge, Tanjore, presented against the 
decree of the District Munsif of Mayavaram. 

Messrs. R. Sudagopachartar, T. Rangachariar 
and T, Narasimha Ayyangar, for the 
Appellants in both appeals. 

Messrs. T. R. Ramachandra Ayyar and P. R. 


“appears, 
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Krishnaswami Ayyar, for the Respondents in 
Second Appeal No. 350 of 1905. 

The Hon’ble the Advocate-General and S. 
Rajagopala Ayyangar, for the Respondents in 
Second Appeal No. 361 of 1905. 

Seconp APPFAL No. 361 or 1905. 

Judgment.—tIt will be well to con- 
sider first the memorandum of objec- 
tions argued by the Advocate-General on be- 
half of the trnstees. It is therein contended 
that the whole suit ought to have been 
dismissed on the ground that the Civil Court 
has no jurisdiction to determine the questions 
raised in it. 

The plaint, however, showed a canse of ac- 
tion. It alleged that the defendants ‘‘wrong- 
fully obstructed tho plaintiffs from their 
performing, as usual. the services that should 
be done by them and from receiving the 
emolaments and honours.” Itis true that 
the trustees, for whom the Advocate-General 
did, ih a qualified way, admit 
in then written statement that most of the 
offices claimed by the plaintiffs were vested 
in them, but the archakas, the fifth and 
sixth defendants, denied this altogether and 
thus questions arose which required deter- 
mination by the Civil Court in a proceed- 
ing to which the trustees were proper 
parties. It is clear that the suit was at 
any rate in part triable by the Civil Courts 
and that most of the declarations made by 
the District Munsif and the District Judge 
were required to protect the rights of the 
plaintiffs. The objection is principally to 
the declaration of „the plaintiff's right to 
the - position of “first thérthamdars,” a 
position which itis urged is not thatof a 
holder of an office. It was, however, 
not denied in the argument before us that 
the position of “first thtrtham,” whatever 
it be, is held hereditarily by the plaintiffs‘ 
family; and that being so, there is no saft- 
cient reason to suppose that this declara- 
tion -can do any harm to the trustees. It 
is further contended in the memorandum 
of objections that the District Munsif, whose 
decree the District Judge has left undis- 
turbed in this particulary, was wrong in 
awarding to the plaintiffs the émoluments 
withheld from them for some time. The 
argument is that as the District Munsif 
finds that one of the plaintiffs was guilty 
of misconduct, the plaintiffs must show 
that this is not so, or cannot recover the 
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emoluments. There are obvious answers 
to this contention. There is, in the first 
place, no reason shown why all the plain- 
tiffs should be made to suffer for the mis- 
conduct of someonly of their number. It 
is for the defendants to show why that should 
be, and they have not shown it; and again 
it is not for the Court in the first instance, at 
any rate, to assess the penalty tobe attached 
to a particular transgression. The punish- 
ment is according to the District Munsif 
to be awarded by the trustees, and this finding 
was not, we think, contested by the Advocate- 
General. Itis also found that the trustees did 
not assess the penalty but that in fact one 
alone of them did so, and that he had no power 
to do so; this finding again was hardly 
disputed; the District Judge says nothing 
on this point, and it is not perhaps going 
too far to infer that ‘the question was not 
pressed by the trustees before him, though 
it is raised in their appeal to him. How- 
ever that be, it is not possible to hold that 
the District Munsif was wrong in declining 
to accept as a proper punishment for 
the misconduct of the fourth plaintiff the 
penalty illegally imposed by the second de- 
fendant. 

The memorandum of objections, therefore, 
fails except as to the mandatory injunction 
against the trustees which perhaps was left 
in the decree by inadvertence. In paragraph 
$ of his judgment the District Judge seems to 
overlook it, but however that be, it is not 
contended before us that it ought to remain 
in the decree ,it must be struck out. 

The second appeal by the plaintiffs against 
the trustees, viz., Second Appeal No. 361 
of 1905, can best be decided along with 
Second Appeal No 360 of 1905, their second 
appeal against the archakas, fifth and sixth 
defendants, 

Seconp Appears Nos. 360 AND 361 or 1905. 

The District Judge has modified the 
decree of the District Munsif by expunging 
a mandatory injunction against the archakas, 
and that part of the decree which sets ont, 
or refers in detail to, the honours to which 
the plaintiffs are entitled ; and he has also 
reversed the decree for damages for loss of 
dignity. 

The principal question is whether the 
Civil Courts can by their decree restrain 
the defendants from refnsing to the plain- 
tiffs some of the honours to which the 
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District Munsif has found them entitled. 
The District Judge has correctly laid down 
the law when he says “a suit will lie for 
honours, if they are claimed as attached 
inseparably to an office as part of its 
emoluments, and not simply accorded to 
its holder ss marks of respect, which might 
be extended to any other person to whom 
the same degree of respect is due.” 


The District Judge seems to take it as a 
fact conceded or a fact beyond question 
that the first ‘“tizr¢thanv” is an office: he states 
that the defendants had before him formally 
withdrawn from their original position that 
the plaintiffs are not the “first thirthams” 
or entitled to their emoluments and dignities. 
He may have been inaccurate in saying 
that the appeal petition contained no ground 
directed against this part of the lower 
Court’s adverse decision (paragraph 6 of 
his judgment), but there is no reason to 
suppose that he was wrong in saying that 
the defendants did not attempt to argue 
the question. They have not done so here; 
the trustees has not denied the plaintiffs’ 
position as “first éhirthams,” and Mr. Rama- 
chandra Aiyar for the archakas seemed to 
attribute the allegations in the written 
statement of his clients to a desire to make 
the best of the case by denying all the 
plaintiffs’ averments, trae or false. He did 
not seek to distruh the finding on this 
point. 

But it has been strongly urged here that 
the “first thirtham” is not an office but 
represents only honours accorded to the 
plaintiffs’ family as persons of consideration 
and not because they hold a hereditary 
office in the temple. There is no discussion 
of this question by the District Judge; he 
speaks in paragraph 7 of “an office such as 
that of first thirtham’’ antl seems, as we 
have said, to take it for granted that there 
ig such an office and that the appropriate 
honours ave attached to it by way of emolu- 
ments. This seems to follow from the fact 
that he has made a declaration in the decree. 


The District Munsif’s observations on the 
question are not perhaps altogether clear. 
He holds (at page 382 of the printed 
pleadings) that “the sthalam right and thir- 
tham rights appertain to certain offices in 
the temple and that those that employ 
them are office-holders in the temple..., 


Vol. I] 


GBI RONGACHARIAR Y. RUNGASAMI BATTACHAR, 


It (the evidence) also shows that by 
virtue of such offices the holders thereof 
‘are entitled to the Manthrapushpam, Vedupa- 
rayanam and Adyapakam rights inthe temple,” 
and ftrther’ down, “there is sufficient 
evidence to show that the  office-holders 
have to perform certain duties.” 


He then proceeds to find that there are 
four offices: (1) stalam and first thirtham, (2) 
Manthrapushpam, (3) Vedaparayanam, and (4) 
Adyapakam, and deals with them sertatin. 


In discussing No. (1) he styles it “the 
sthalam right which carries with it the 
privilege of the first thirtham” and in 
discussing it he does not suggest that any 
duty is attached to the “privilege of the 
first thirtham” as such. 


He next discusses the “Manthrapushpam 
duty,” and this he assigns to the thirthagar 
and finds that “the thtrthagurs as such 
have to recite some Vedas, Mantras, Puranas, 
Iththasas, Prabandams and Mangalasutrams 
at the Manthrapushpam time” (page 38 of 
the printed pleadings). In discussing the 
Vedaparayanam he does not mention the 
thirthagars “as such” but attributes to the 
“plaintiffs” certain duties, and he does not 
discuss Adkyapakam in detail. His conclusion 
is that the sthalam, first thirtham, Vedapara- 
yanam, Mantrapushpam, and Adyapaka rights 
are in the nature of claims to an office, 
and the plaintiffs are such offica-holders bound 
to perform certain duties, and ‘remuner- 
ated by substantial emoluments and privilege 
(page 40 of the printed pleadings). The 
conclusion seems to us to be this: the plaintiff 
as hereditary Sthalathars are bound to 
perform, besides the duties of superintend- 
ence attached to their office of Vedaparayanam 
the ceremonial duties of Sthalathar, ete., 
and are entitled to receive remuneration 
for the perforrgance of those duties. Included 
in this remuneration is “the privilege of 
first thirtham’’ from which the plaintiffs 
are called ‘thirthakars.’ That this is the 
District Munsif’s conclusion may also be 
gathered from his observations in paragraph 


19 of his judgment at page 43 of the 
printed pleadings. It is also substantially 
what is alleged in the plaint. This conclu- 


sion is, we think, accepted by the District 
Judge. It is involved in his statement that 
there was no contention before him that 
the plaintiffs are not the ‘first thtrthams’ or 
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entitled to their emoluments and dignities 
(paragraph 6 of the printed pleadings). The 
only contentions before him were (1) that 
the honours appropriate to the firat tutrtham 
being conceded, the Civil Court has no 
jurisdiction to decidein what those honours 
consist, or (z) if it has jurisdiction the 
honours claimed are not appropriate. The 
answer to the first question is that. 
if honour is attached to an office hy way 
of remuneration, the Civil Uonurt has 
jurisdiction, and the answer to the second 
is to be found by the determination of a 
question of fact with which the District 
Judge deals though in his view it was 
unnecessary to do so. 


The District Judge declines to set out 
in his decree the specific honours comprising 
the privilege of the first thirtham, but 
he makes a declaration that the plaintiffs 
are entitled to the hononrs appropriate to 
the offices they hold. His view seems to 
be that thongh he can declare the nature 
of the honours generally or specfically, he 
cannot go further and decide how those 
honours are to be accorded (paragraph 7, 
page 105 of the printed pleadings). And 
later on he states the principle to be that 
ceremonial episodes such as those under 
discussion have a dual character, undor 
one aspect the honours accorded to the 
claimant being emphasised, and nnder the 
others their ritual significance, and the 
Court will exercise control when the fm- 
portance of the former predominates and the 
latter can be neglected or is not in dispute 
(page 106 of the printed pleadings.) 


Here, as the District Munsif has said, 
(page 43 of the printed pleadings) it is 
the precedence which constitutes the honour, 
the right to receive the thivtham is not in 
question. If then the Court is to declare 
the plaintiffs’ right to the honour, it seems 
to follow that it must declare the order of 
precedence. Taking the findings to be, as we 
do, that the privilege of the first thirtham is 
attached to the hereditary office of the plaint- 
iffs as a part of the remuneration of the office, 
the Court must, to Protect the plaintiffs 
in the enjoyment of the office, declare 
what is the honour to which they are 
entitled. This is in accord with the decisions ° 
in this Court evenif we accept the Advo- 
cate-General’s contention that to entitle them 
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to the protection of the Court, plaintiffs 
must have something to do, for which the 
honour is a reward. Here there is a 
hereditary office involving duties of different 
kinds, secular and religious, all inseparable 
from the office, and remunerated in various 
ways one of which is by the honour in 
question. 

In Srinivasa Thathachartary v. Srinivasa 
Aityangar and Srinivasacheriar v. Srintvasa 
Thathachariar (1), the learned Judges did not 
find it necessary to declare the ritual in order 
to preserve to the claimant the enjoyment 
of his office; had it been necessary it is 
clear from the judgments that they would 
have done it. 

As to the other findings of fact, we cannot 
accept Mr. Ranga Chariar’s contention that 
the burden of proof has been improperly 
thrown by the District Judge on the 
plaintiffs. The words ‘first ¢hirthan’ are 
not free from ambiguity aud itis for the 
plaintiffs to show what they mean, what 
is the right which they claim, and that 
they are entitled to it. 

Nor can we accede to the contention that 
because in the view of the District Judge 
a decision on some of the issues was 
unnecessary, his findings upon those issnes 
cap be held to be no findings. He has, we 
think, fully considered all the evidence 
bearing on the question of the thirtham, and 
he finds that the plaintiffs have failed to show 
that the archakas are not entitled to take the 
thirtham before the conclusion of the puja 
and while they are behind the screen. That 
finding we accept, but it does not dispose of 
the case, because it is found by the District 
Munsif that in the instance complained of 
the thirtham was taken by the archakas- in 
the presence of the assembly when the puja 
“was concluded and as we suppose the screen 
removed, at any rate not behind the screen. 
Before the District Judge, however, the 
archakas did not claim this right and it is, 
therefore, not necessary to call for a finding: 
the decree may declare, the right of the plain- 
tiffs to take the thirtham first after the close of 
the puja when the archakas come out from or 
gre no longer behind the screen. 

In reality the evidence of the Shastras 
and the other evidence as to the right of the 
archakas to take the thirtham during the 
puja is not relevant to the present issue. 


(1) 9 ML Ir. J. 855, 
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The plaintiffs’ right of the first thirtham 
must mean as the District Munsif finds, 
the right to the first thirtham after thé 
close of the puja by the burning of the 
camphor light. Whether the archakas are 
entitled before the light is burned and during 
the progress of the pwa to take the thtrtham 
behind the screen concerns the plaintiffs, 
only in the same wuy that it concerns 
other members of the community, that is 
to say, in so far as they are affected as 
worshippers by any deviation from or per- 
version of the ancient rituals. That, how- 
ever, is not a matter with which the Court is 
concerned. 

As to the Vintyogam, the plaint alleges 
only one instance in which the plaintiffs’ 
rights were obstructed and that occasion, 
in the Alwar Sannadhz, is an occasion on 
which according to the District Munsif’s 
finding, the archakas are entitled to pre- 
cedence, because there is no sawathanthram 
(line 5, page 69 ofthe printed pleadings). 
The plaintiffs say in the plaint that ever 
since that occasion they have taken no 
prasadham. There is, therefore, only one 
occasion on which it is alleged that the 
defendants had an opportunity of infring- 
ing their rights and asit is found that 
they were not on that occasion infringed, 
there is no proof that their rights in re- 
gard to vintyogam have ever been infringed 
or threatened by the defendants. This be- 
ing s0, the declaration as to viniyogam would 
seem unnecessary, and the District Judge's 
modification of the decree may he accepted so 
far as that is concerned. 

As to damages, the District Munsif be- 
lieves that the archakas did, on the ocer- 
sion which has given rise to the suit, 
infringe the plaintiffs’ right by taking the 
thirtham first and that may possibly have 
lowered the plaintiffs in the eyes of the 
assembly: he awarded compensation of one 
rupee on this account. The District Judge 
has not found whether it is a fact that 
the archakas took the thirtham before the 
plaintiffs after the close of the puja, t.e., in 
front of the screen, but it is certainly not 
desirable that the case should be remitted ' 
for a finding on go unimportant and trivial 
a matter as the right of the plaintiffs to 
nominal damages for a problematical loss of 
dignity. 

The matter really in dispute is as to 
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the precedence of the plaintiffs as thirtha- 
gars at” the Thiruventhikappu ceremony, and 
it ig unnecessary, in our opinion, to’ set 
out in the decree other occasions on which 
they are entitled to honours, which-so far 
as the plaint shows have not been denied 
to them before the suit. 
as regards other matters to declare 
them entitled to their emoluments and 
honours to meet the general denial by 
the archakas in their written statement. 
We, therefore, modify the decree as follows :— 

For paragraph 3 of the decree (on page 16 
of the printed pleadings) we substitute the 
following : — 

“That as holding the above offices they 
are entitled to the honours and omoluments 
appropriate thereto including the right to 
first thirtham at the Thirurenthikappu when 
the archakas are no longer behind thescreen-” 

The mandatory injunction. paragraph 7 
(6), will also have to be struck out and in 
other respects the decree of the District Judge 
is confirmed. 

Each party will bear his own costs of the 
Second Appeals and the memorandum of 
objections in this Court. 

Decree modified. 
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=- MADRAS HIGH COURT. 
URININAL Appeat No. 617 or 1908. 
December 22, 1908. 
Present :—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
EMPEROR—Appetiant 
versus 
- CHOTA SINGH—Acctsep. 

Prisons Act (IX of 1894), < S2—/rendency Ma- 
grotrate not a “District Magistrate” or “Magistrate of 
the first class,” within the meaning of the section, 

Neither of the terms “District Magistrate,’ or 
“ Mugistrate of tye first class,” as used m section 
52 of, tho Prisons Act, inclades n Presideucy Magis- 
nate “for the purposes of the Act. 

Consequently a Presidency Magistiate has no juris- 
diction to try prisoners for offences under section 52 
of the Act. 

Appaal against ths jadgmont of the 
Presidency Magistrate Iigmore, Madras, in 
Calendar Case No. 7361 of 1908. 

Mr. Nugent Grant, the Acting Crown Prose- 
eutor, for the Appellant. 

Mr. V. N. Kuppu Rao, for the Accused. 

Judgment.—one Chota Singh was 
tried by a Presidency Magistrate for an 
offeuce under section 52 of the Prisons Act 


It is sufficient - 
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IX of .1894 and was acquitted. Against 
the acquittal the present appeal has been filed 
by Government. Objection is taken on be- 
half of Chota Singh that the Presidency 
Magistrate had no jurisdiction to try the 
offence. 

Under section 52 of the Prisons Act, pri- 
soners guilty of certain offences may bo 
forwarded by the Superintendent to the 
Court of the District Magistrate or of any 
Magistrate of the first class having juris- 
diction. No specific mention of Presidency 


. Magistrates is made, and the question is whe- 


ther either of the terms “ District Magis- 
trates” or “Magistrate of the first class” 
includes a Presidency Magistrate for | the 
purpose of the Prisons Act. The terms “Ma- 
gistrate, ” “District Magistrate, ” and ‘Magis- 
trate of the first class’ are not defined in 
the Prisons Act, and in the General Clauses 
Act the only one of these three terms de- 
fined-is “Magistrate,” which is said to in- 
elude all persons exercising all or any of the 
power of a Magistrate under the Codo 
of Criminal Procedure. The term “Magis- 
trate” occurs in sections 42 and 54 of the 
Prisons Act and must be interpreted accord- 
ing to the definition in the General Clauses 
Act. The terms “ District Magistrate” and 
“Magistrate of the first class,” not being de- 
fined in the General Clauses Act, must, in ac- 
cordance with recognised rules of interpreta- 
tion, be given their ordinary meanings unless, 
as is not the case, there is something in the 
Prisons Act itself to indicatethe contrary. 
The ordinary meanmgs of the terms are, 
undoubtedly, those to be gathered from the 
Code of Criminal Procedure. Sections 10 
and 12 of the Code show that District 
Magistrates and Magistrates ofthe first class 
ave appointed only in Districts ontside the 
Presidency Towns. It is thus clear that 
ordinarily a Presidency Magistrate would 
not be included in the terms “ District Magis- 
tate ” and “ Magistrate of the first class.” 
Section 11 (2) of the Prisons Act provides 
that the Superintendent of a Prison other 
than a Central Prison or a prison situated tn 
a Presidency Town shall -obey certain orders 
given by the District Magistrate. Tho 
term is manifestly used in the section quoted 


in the meaning of the Code of Criminal © 


Procedure, and,in the absence of anything 
to the contrary, must bo similarly construed 
in other sections of the Act. Many instances 
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can be cited in which the Legislature has 
insisted on the difference between a Presi- 
dency Magistrate and District Magistrate or 
Magistrate of the first class. Thus,in the 
Lepers Act III of 1898, it was considered 


necessary in section 2 (5) to define “ Dis- 


trict Magistrate ” as including a Chief Presi- 
dency Magistrate thereby showing that 
“District Magistrate ™ does not ordinarily 
include " Presidency Magistrate.” Sections 8 


and 10 of the same Act confer certain, 


powers on Presidency Magistrates or Magis- 
trates of the first class. In section 3 of 
the Income-Tax Act 11 of 1886, “Magistrate” 
is defined as meaning a Presidency Magis- 
trate or Magistrate of the first or second 
class. Section 71 of the Stamp Act II of 
1899 lays down that no Magistrate other 
than a Presidency Magistrate or a Magis- 
trate whose powers are not less than those 
of a Magistrate of the second class shall 
try any offence under the Act. In section 3 
of Opium Act “Magistrate” is defined as 
meaning in the Presidency town a Presi- 
dency Magistrate and elsewhere a Magis- 
trate of the first class, or when specially 
empowered a Magistrate of the second class. 
Reference may also be made to section 4 
of the Indian Volunteers Act XX of 1869 
for a similar distinction. 

Finally it may be pointed ont that the 
first provise to section 52 of the Prisons 
Act lays down that the District Magistrate 
may transfer a case for enquiry and trial 
toany Magistrate of the first class. We 
must take it, in the absence of anything to the 
contrary, that the term “Magistrate of the 
first class” has the same meaning in the pro- 
wiso asin the body of the section. If, therefore, 
we interpret Magistrate of the first class” as 
including a Presidency Magistrate a District 
Magistrate must be heldempowered to transfer 
cases to a Presidency Magistrate. Ordinarily a 
District Magistrate has power to transfer cases 
only to some Magistrate subordinate to him 
—wvide section 192 ofthe Code of Criminal 


Procedure and cannot, therefore, transfer a’ 


case to a Presidency Magistrate or to any 
other Magistrate outside his own districts. 
We think the power of transfer given by 
the proviso to section 52 of the Prisons 
e Act must be read subject to the limitation 
* imposed by the Criminal Procedure Code. 
We, therefore, find that the Presidency 
Magistrate had no power to try Chota Singh. 


UASES. j1so9 
We set aside his acquittal and direct that 
he be discharged as the proceedings befor’ 


the Presidency Magistrare were void. 
- Appeal allowed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision No. 81 or 1908. 
March 1, 1909. 
Present :—Mr. Lucas, J.C., Mr. Crouch, A.J.0. 
and Mr. Pratt, ve J. O. 
EMPEROR 


versus 
DEUMAL wd. DIPOMAL. 

Revision—Tigh Court cannot rev'se oee of Income- 
Tax Collector passed undéy s. 476, Cr. P. C.—Oriminal 
Procedure Cede (Act V of 1898), 58. 489, AT6— Court,” 
meaning of—Incom*-Taxw Collector whether a Revenue 
Court—Interprrtation of Statutes—Penal Statutes must 
be construed strictly, 

Per Lucas, J. C. and Pratt, A. J. C. (Crouch, A. J. C. 
dissenting.) 

The High Court is not empowered to reviso tho 
order of an Income-Tax Collector passed under 
section 476, Or. P. O., as he is not an inferior Criminal 
or Civil Court. The High Court has no authority 
to revise the order of a Revenue Court. 

An Income-Tax Collector, when engaged in hearing 
objections to an assessment under the Income-Tax 
Act ig a Revenuo Oourt within the meaning’ of 
section 476, Or. P. C. and is, consequently, empowered 
to order prosecution under the section for an offence 
committed before him and punishable under section 
193 of the Penal Code. Empress v. Rupsingh, 3 Or, 
L. J. 128; 44 P. R. 1905, Cr.; 187 P. L. R, 1905, 
followed. RNaghoobuns v. Kokil, 17 C. 872, Royal 
Aquarium y. Parkinson, (1892) 1 Q. B. 4381; Queen- 
Empress v. Munda Chet, 24 M. mere relied upon. In re 
Kulidus, 8 Bom. L. R. 477, 4 Cr. L. J. 84, explained 
and dissented froin. 

Per Crouch, a. J. C. 

An Income-Tax Oolloctor is nota Court within the 
meaning of section 476, Cr. P. C. aud criminal pro- 
ceedings instituted on n prosecution ordered by him 
under section 476, Cr. P. ee ought to bo quashed. 

In re Kalidas, 8 Bom L R. 477; 4,Cr. L. J. 84, fol- 
lowed. 

Penal statutes must bo strictly @onstroed ; words 
and expressions canuot be strained beyond *thoir 
ordinary meaning in order to confer penal 
jurisdiction 

Application in revision against the 
order of the Income-Tax Collector, Sukkur, 
(Mr. M. Webb), ordering the prosecution of 
the applicant under ‘section 193, Indian 
Penal ‘Code. 2 

Mr. Achalsing, for the Applicant. 

Mr. Tekchanu, for the Crown. 

Judgment. 
Lucas, J. C.—The Income-Tax Collector 


of the Sukkur Division, after holding 
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proceedings under Chapter IV of the 
Ipcome-Tax Act II of 1886, was of opinion 
that the applicant Deumal. had committed 
an offence punishable under Indian Penal 
Codo; section 193, and under section 476, 
Criminal Procedure Code, he sent Denmal 
for trial for this offence to the nearest 
Magistrate. The original application to us 
was to revise the order of the Income-Tax 
Collector passed under section 476, Criminal 
Procedure Code. But as heis not an inferior 
Criminal or Civil Court, we are not em- 
powered to revise his order under section 476. 

The Bombay High Court in In ve Kaltdas 
Rewedas (1), purport, to have held that the 
Income-T'ax Collector is not a Court within 
the meaning of the Criminal Procedure Code, 
section 476 If this decision is correct, then the 
order under section 476 is a nullity, and the 
Magistrate's proceedings following thereon 
would be without jurisdiction and liable 
to be quashed. We, therefore, allowed Mr. 
Achalsing to‘ amend the application so as to 
make it one for quashing the Magistrate’s 
proceedings. After full consideration, I am 
of opinion that the decision of the Bombay 
High Court as reported is incorrect, and 
that probably seclion 478, appearing therein, 
is @ misprint for section 439. I think that 
the Income-Tax Collector must be regarded 
as a Revenue Court. 

Section 3 of the Indian 
defines “Court” as including all Judges, 
Magistrates and all presons, except arbi- 
irators, legally empowered to take evidence. 

Under Chapter IV, section 28, of the 
Tncome-Tax Act of 1886, the Collector, 
“for the purpose of determining how the 
petitioner should be assessed, may summon 
_and enforce the attendance of witnesses 


n 


Evidence Act 


Section 37 enacts ihat nny proceeding 
under Chaptere IV of this Act shall be 
deenfed to be “a judicial proceeding” within 
the meaning of section 193, Indian Penal 
Code. i 

From the foregoing, it appears to me to 
follow that the Income-Tax Collector was 
a “Court” for the purpose of recording 
evidence. I am also of opinion that he was 
a Revenue Court becanse he was engaged 
in hearing objections to the assessment under 
the Income-Tax Act, such assessment being 
a source of Government revenue. 

(0) 8 Bom. L. R. $77; 4 Or. L.J. 36. 
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We have no anthority to revise the order 
of a Revenue Court. Such authority, if 
it exists at all, rests with the higher 
Revenue authorities. Nor can we quash 
the proceedings of the trying Magistrate as 
being without jurisdiction, 

I would, therefore, reject this application. 

Crouch, A, J. C.—The question at issue 
is whether or notan Income-Tax Collector, 
when hearing a petition for revision of 
assessment under Chapter IV of Act II of 
1886, is a Revenue Oourt within the 
meaning of section 476, Criminal Procedure 
Code. 

Section 37 of the Act declares that any 
such proceeding shall be deemed to ho a 

judicial proceeding” within the meaning 
of sections 193 and 228 of the Indian Penal 
Code. There is no reference to the Criminal 
Procedure Code. Section 193 makes a 
distinction between a “judicial proceeding” 
and a proceeding before a Court of Justice, 
and section 228 dealy with offences 
against public servants while sitting in a 
stage of a judicial proceeding. The reference, 
therefore, to these two sections of the Penal 
Code raises no inference that the Collector 
was to be deemed a Rovenne Conrt with 
the meaning of section 476, Criminal 
Procedure Code. A 

The Criminal Procedure Code contains 
no definition of “Court” or of “Revenuo 
Court,” but section 4 (2) lays* down that 
all words used therein. and defined in the 
Indiau Penal Code, shall be deemed to 
have the meanings, respectively, attributed 
to them by that Code. 

Sections 19 and 20 of the Indian Penal 
Code define a “Comt of Justice’ as w 


person empowered by law to give, in any 


legal proceeding, Civil or Criminal, a definite 
judgment. That is to say, for the purposes 
of the Penal Code and Criminal Procedure 
Code. a “Court of Justice’ is what is ordi- 
narily thought of as a Court. “Court” as 
used in the Criminal Procedure Code is 
in some respects a wider .term than “Court 
of Justice,” and in some respects u narrower 
term, but the definition in the Penal Code 
serves ag œ warning that we cannotintroduce 
into a penal enactment the wide definitions 
framed for other special purposes. 

The definition of “Court” in the Evidence * 
Act includes all persons legally entitled to ° 
take evidence. Bat this dofinition is framed 
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only for the purposes of the Act itself, 
and must be confined to its special object. 
To ascertain, then, what is meant by 
Revenue Court, we must, in the absence of 
any specific guide, look to general legal 
principles and to such clear indications as 
are supplied by the legislature. 
' A Court is defined in Coko on Littleton 
as place wherein justice is judicially 
administered. ; 
“Tn every Court, thera must be at least 
three constituent parts—- the actor, reus and 
judex : the actor, or plaintiff, who complains 
of an injury done; the reus, or defendant, 
who is called upon to make satisfaction for 


_it; and the judex, or judicial power, which is 


to examine thetruth of the fact,and to deter- 
mine the law arising upon that fact, and 
if any injury appears to have been done, 
to ascertain, and by its officers to apply, 
the remedy” (8 Stepbens’ Commentaries, 
6th edition, pages 383, 385). 

Now, an Income-Tax Collector, when 
hearing a petition for revision of assessment, 
is an officer deputed to ascertain whether 
or not a certain individual is or is not 
‘attempting to evade payment of a 
due tothe officer’s employer. There is no 
proceeding analogous to a suit; there are 
no, parties ;the officer does not purport to 
‘be holding a Court or to be exercising the 
functions of a Judge or Magistrate. He has 
power to five effect to the decision at 
which he arrives, but the process is merely 
using the overwhelming force of the Crown 
to enforce a claim of its own. No one can 
legally hold a Court for the trial of a suit 
in which. he himself is the plaintiff. 

It is quite certain that, if we apply the 
well recognized principle of construction 
and presume that the word - “Court” is 
used in its popular sense, it cannot be 
held to include an Income-Tax “Collector 
hearing an appeal against assessment. 

If we seek indications of the legislature’s 
meaning in other 


_ the term “Revenue Court” seems limited to 


ee 


a Court in its ordinary sense. 

In section 4 (A) of the Civil Procedure 
Code. “Revonne Court” is stated to mean 
a Court having jurisdiction under any 
local law to entertain suits relating to rent, 
revenue or profits of land. I can find no 
other: definition of the expression, but 
both in Act XVI of 1868, and in Bombay 
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statutes, we find that ` 
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Act lI of 1866 it is used in reference to 
the trial of suits. 

In section 196, Bombay Act V of 1879 
(Land Revenue Code), “the office of aby 
authority holding, a formal or summary 


„inquiry skall be deemed a Civil Court for the 


purpose of such inquiry.” But there is no 
similar provision in Act II of 1866. 

In Raghoobuns Sahoy v. Kokil Singh (2), it 
was held that a Collector, who had been called 
on under the Bengal Tenancy Act to appraise 
crops for the purpose of ascertaining the rent 


due by tenants to their landlord, was a Co = 
within the meaning of section 195, Criminal "¥ 


Procedure Code, on the ground that his 
duties, which were to hear- parties and 
give a decision which was enforceable as 
n decree, brought him “within the broad 
definition of a Court.” 

In Atchayya v. Gangayya (3), it wag 
held that a Registrar acting under the 
Registration Act, sections 72-75, is a Court 
for the purposes of the Criminal Procedure 
Code, section 195, but this decision has been 
overruled by section 195 (2) of the Code of 
Criminal Procedure, 1898. 

The object of section 195 was “ to ensure 
that a person resorting to criminal prose- 
cution acts bona fide and not from a vindic- 
tive feeling, and not to prevent his ad- 
versary from taking any further legal pro- 
ceeding which he is entitled to take.” 
[Atchayya v. Gangayya (8)). Where, 
therefore, there is only one party, there 
can be no need to safeguard him from the 
vindictiveness of an adversary. There was, 
therfore, no reason for including an Income- 
Tax Collector in the term “Court” within the 
meaning of this sectiun. 

In passing an order under section 476, 
a Court ucts in a distinctly judicial capacity ; 
the Judge or Magistrate, in effect, conducts 
the first part of a criminal trial. 

Prima facie, we should not expect the 
authority to pass such order to be given 
to any one who is not exercising the 
functions of a Court in the ordinary sense 
of the word, and, in my opinion, it is clear 
that the legislature did not intend that 
it should be. If the Income-Tax Collector 
when hearing appeals is, in any sense, 0 
Court, then he is also the plaintiff, and 
to confer on any person in such a position 


(2) 17 C. 872. 
(8) 15 M. 188. 


Vol, Ty] 


* EMPEROR v. DEUMAL, ` 


the power to initiate criminal proceedings 
against his adversary is an extraordinary 
act which the legislature cannot be presumed 
to have done, unless there be a clear, un- 
ambiguous enactment to that effect. Penal 
statutes must be strictly construed ; words 
and expressions cannot be strained beyond 
their ordinary meaning in order to confer penal 
jurisdiction. 

Iam, therefore, of opinion that the decision 
as of the Iéarned Chief Justice in In re Kali- 
das Rewadas (1) was correct, and I would 
quash the criminal proceedings now pend- 
ding. 

Lucas, J. C—As there is a difference of 
opinion between Mr. Crouch and- myself, I 
refer the case to Mr. Pratt for his deci- 
‘sion. 

Pratt, A. J, C_—This is an applicationfor re- 

. Vision of an order -made by the Income- 
Tax Colletcor, Shikarpur, directing under 
section 476, Criminal Procedure Code, the 
prosecution of’the applicant for an offence 
under section 193, Indian Penal Code, com- 
mitted i in his Court. 

“Mr. Lucas, Jndicial Commissioner, con- 
sidered that the Income-Tax Collector was 
a Revenue Oourt and that this Court had 
no jurisdiction under sections 435 and 439 to 
revise his proceedings. Mr. Crouch, Ad- 
ditional J: udicial Commissioner, was of opini- 
on that the “Income-Tax Collector was 
not a Court at all and that the order 
under section 476 was, therefore, a nullity, 

and that the criminal proceedings pending 
against the applicant should, therefore, be 
quashed, Z 

In view of this difference of opinion, the 
application has been referred to me. 

There can be no doubt that the Income- 
Tax Collector, if a Court at all, is a Re- 


venue Court, for the income-tax isan item 
The only question is whether,’ 


of revenue. 
when hearing and deciding a petition of 
objection, generally known as an income-tax 
appeal, he is acting as a Court. 

The term Court is not defined in the 
Code of Criminal Procedure, but its mean- 
ing in law is well recognized. It was 
explained in the case of Royal Aquarium v. 
Parkinson (4). A County Councillor was 
sued for damages for a statement made by 
him at a meeting of the London County 


Council for graning mmsic and dancing 
(4) (1892) 1 Q. B. 431 
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licenses. The defendant claimed that the 
meeting of the County Council was a 
Court, that he was exercising a judicial 
function at that meeting in deciding 
whether to grant or to refuse licenses, 
and that he was entitled to immun- 
ity of action. ‘It was, therefore, neces- 
sary to decide whether the meeting of 
the London County Council wasa Court. Fry, 
L. J. said: “It is obvious that, according 
to our law, a Coort may perform various 
functions. Parliamentis a Court. Its duties 
as x whole are deliberative and legislative; 
the duties of part of it only are judicial. Itis 
nevertheless a Court. There are many 
other Courts which, though not Courts of 
Justice are nevertheless Courts according to 
our law. There are, for instance, Courts 
of investigation, like the Coroner's Court. In 
my judgment, therefore, the existence of 
the immunity claimed does not depend upon 
the question whether the subject-matter for 
consideration is a Conrt of Justice, but 
whether it isa Court-in-law. Wherever you 
find a Court-in-law, to that the law attaches 
certain privileges, among which is the im- 
munity in question.” 

Having thus explained that a Court-in- 
law is a wider term than a Court of Justice, 
the judgment then proceeds to consider 
whether the County Council; were acting 
as a Court. The decision of this point is 
contained in the following passage:— e 

“The character in which tho Council acted 
turns in the first place on the . langnage 
of the Statute 25, Geo. I, C.36. The second 
section of that Act provides for the grant. 
ing by the quarter sessions of such licenses 
for daucing and music, ete., as they in 
their discretion shall think proper. That 
enactment appears to me to confer on the 
Justices an administrative duty or power. I 
find in the Act no words prescribing any par- 
ticular mode of procedure or requiring them to 
hear or determine......... The nature of the dis- 
cretion given and the language of the Act 
appear to me to show that the proceeding 
is administrative and not judicial. ....... There 
is nothing in the section which makes the 
proceeding that of a Court, though it has to 
be done discreobly............ 

1, therefore, come to the conclusion that the * 
body to which the statements complained of: 
were made was not a Court.” 

The judgments of the other Judges, Lord 
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Esher, M. R., and Lopes, L. J., proceeded on 
the same grounds. 

The test, therafors, is whether the Income- 
Tax Collector in hearing a petition of objection 
is exercising a judicial function. The provisions 
of the Incomé-Tax Act seem to me to 
leave no doubt on this point. The peti- 
tion of objection has to be verified as a plaint, 
section 25(2). Aday and place of hearing have 
to be fixed, section 26. The Collector has the 
same power as a Civil Court to enforce 
the production of documents and attendance 
of witnesses and to compell them to give 
evidence, section 28. At the close of the 
hearing, he makes an order disposing of 
the petition, section 26. Here is, therefore, 
a fixed course of procedure, a hearing of 
evidence and -a final determination. The 
proceeding is a judicial proceeding as de- 
fined in the Criminal Procedure Code, sec- 
tion 4 (m), as evidence may be legally taken 
on oath, section 4 (a) of the Oaths Act. It 
js, moreover enacted by section 35 to be 
deemed to be a judicial proceeding within the 
meaning of section 193 of the Indian Penal 
Code, which makes it equivalent or nearly 
equivalent to a proceeding in a Court of 
Justice. 


The conclusion I come to, therefore, is 
that an Income-Tax Collector deciding a peti- 
tion of objection is a Court. 

Section 476 of the Code of Criminal 
Procedure, as pointed out in the case of In 
re Lakshmidas Lalji (5) merely indicated the 
procedure under which a Court makes a com- 
plaint. This special procedure is enacted 
because it would not be convenient for a 
Court to follow the procedure prescribed 
for a private complainant. It seems, there- 
fore, reasonable that all officers who hold 
Court, ¢.¢, who take evidence and record 
findings on that evidence in public pro- 
ceedings, whether of a Civil, Oriminal or 
Revenue nature, should avail themselves 
of this special procedure. I quite agree 
that the definition cf Court in section 8 
of the Evidence Act should not be extend- 
ed beyond the scope of that Act or im- 
ported into the Criminal Procedure Code. 

, Tho definition, however, is not exclusive. 
. Court in the Evidence Act is used in its 
ordinary significance with some additions. 


(3). 10 Bom. L, Bp, 2838 M. L, T. 160; 32 B. 184; 
7 Gr L. J. 35. 
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It includes, for instance, a Commissioner 
appointed to take evidence who would not 
bea Court within the meaning of the term as 
used in the Penal or Criminal Procedure 
Code. But, on the other hand, I entirely 
agree with what was said in Raghoobuns 
Sahoy v. Kokil Singh (2). The -passage 

I refer to is this:— 

Having regard to the obvious pur- 
pose for which section 195 was enacted, 
we think the widest possible meaning should 
be given to the word ‘Court’ as therein 
mentioned, and that it would include a 
tribunal empowered to deal with a particular 
matter and anthorized to receive evidence 
bearing on that matter in order to enable 
it to arrive at a determination” In that 
case, it was held that a Collector acting in 
appraisement proceedings under the Bengal 
Revenue Act was a Court. This was followed 
in Queen-Empress v. Munda Chetti (6), where 
it was held that a Tehsildar receiving evi- 
dence in order to decide as to transfer of 
names in a land register was a Court. 
There is an express decision that an Income- 
Tax Collector is a Revenue Court in the 
case of Empress v. Rupsingh (7), where 
the point was raised in an appeal by Govern- 
ment. The judgment proceeds on the same 
grounds as those taken in the judgment of 
the Jndicial Commissioner. 

In the case reported as In re Kalidas Newadas 
(1), an application for revision of an order 
made by an Income-Tax Collector under 
section 476 was dismissed on the ground that 
the Income-Tax Collector was not a Court 
under section 476, Criminal Procedure Code. 
Mr. Achalsing has obtained a copy of the 
judgment, and points out that the section 
number 476 inthe report is nota misprint. 
I have no doubt, however, thatthe number 
of the section is merely a clerical error in 
the judgment for 439. If tlf Judges in- 
tended to decide that the Income-Tax 
Collector could not take action under section 
476, they would have quashed the orimi- 
nal proceedings before the Magistrate as 
being devoid of any legal foundation. 

They evidently intended to refer to section 
435 and to hold that the Income-Tax 
Collector was not an inferior Criminal Court, 
and, therefore, not subject to their revisional 
jurisdiction, 

(6) 24 M. 121. 
ine 3 Cr. L. J. 128; 44 P. R. 1005, Cr. ; 187 P, L.R 
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I bave carefully considered the judgment 
“of Mr. Crouch, Additional Judicial Commis- 
sioner, but I am not convinced by it. 
It is said that there is no reference to 
the Code of Criminal Procedure in the 
Income-Tax Act. But if the Income-Tax 
Collector is a Revenue Court, no such re- 
ference is necessary. It is said that section 
193 makes a distinction between a judicial 


proceeding and a. proceeding before 
a Court of Justice. This does not 
seem to me to be correct. Section 


193 assumes that proceeding before a 
Court of Justice is a judicial proceeding, 
and, includes in the definition, besides pro- 
ceedings of a OCourt Martial, proceedings 
preliminary to and proceedings conduct- 
ed under the authority of a Court 
of Justice. It should be noted, however, 
that the proceeding before the Income-Tax 
Collector falls within the definition given 
in the Criminal Procedure Code, section 4 
(m), of a judicial proceeding. Then, it 
is assimed that Court in its popular sense 
is what the Penal Code defines asa Court 
of Justice. That this is an erroneous 
assumption appears clearly from the passage 
1 have quoted from the judgment of Fry, 
L.J. The distinction between the term 
Court and the narrower term Court of 
Justice appears very clearly inthe explanation 
to the “4th exception to section 499 of the 
Indian Penal Code. But it is not peculiar 
to that Code; it is recognized by the Eng- 
lish law. Then, it is said that there is no 
Court unless there are two parties. But -is 


this the sense in which the term is used ` 


by the Indian legislature? There may be 
no accused and no accuser before a Coroner, 
and yet the Coroner’s Act says that the 
Coroner shall proceed to the place of inquest 
and “open hig Court by proclamation "— 

Section 13 of Act 1V of 1871. But it seems 
to me that there are two parties before the 
Income-Tax Collector—Government and the 
tax-payer—between whom the Collector 
has to decide. This is recognized in section 
13 of the Income-Tax Act, for the Collector's 
order as to the assessment has the force of a 
decree of a Civil Court in a suit in which 


Government is the plaintiff and the tax-payer 


is the defendant. Nevertheless, it is said 
that the Collector does not exercise the func- 
tion of a Judge, and that his proceeding 
is “merely using the overwhelming force of 
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the Crown to enforce a claim of its own.” 
If the public had this conception of the 
duties of an Income-Tax Collector acting 
under Chapter IV. of the Act, petitions of 
objection certainly never would be filed. 
No doubt, it is the duty ‘of the Collector 
to recover the assessment, but this minis- 
terial function is not inconsistent with the 
judicial function of adjudicating on objec- 
tions to the assessment. A public interest 
is no disqualification in section 556, Crimi- 
nal Procedure Code. The next argument 
is that there is mo occasion - for the 
protection of sanction in prosecutions 
arising out of proceedings before the Income- 
Tax Collector, for there is no adversary 
who is likely to take such proceeding mali- 
ciously; and that, as there is no occasion 
for sanction, it is not probable that the 
Income-Tax Collector is a Court within the 
meaning of section 195, Criminal Procedure 
Code. So far as this argument—there is no 
adversary, therefore, no Court, I have 
considered it already. And as regards mali- 
cious prosecutions, the tax-payer may have 
other enemies besides the adversary. H no 
sanction were necessary, any member of the 
public could file a complaint against him 
for perjury. Surely, it is the policy . of 
section 195 that prosecutions for perjury 
should not be instituted without some gua- 
rantee that the Court that heard the wit- 
ness had reason to believe his evidencé to 
be false. It is also, suggested thata pro- 
ceeding under section 476 is a first part 
of a criminal trial and that the legislature 
could not have intended to give this power 
to any but a Court of Justice. The pre- 


. liminary inquiry, however, under section 476 


is optional, and is not a judicial proceeding. 
See Queen v. Nujum Alt (8) and Queen v. 
Jeebun Sheikh (9). The order is merely a 
special procedure for filing a complaint. 

I do, not think it necessary to discuss 
the cases in which it was considered whether 
a Registrar was a Court. The amendment 
to section 195 of the Criminal Procedure 
Code merely says that he is not a Court 
within the meaning of the terms used in 
clauses (b) and (e) of the section. This 
implies that for other purposes he is a, 
Court. There had been conflicting rulings . 
on the point prior to this amendment in 


(8) 6 W. R. Or. 41. 
(0) 0 W. R. Gr. 4 4 
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Atchyya v. Gangayya (3) and Emperor v. Ram 
Lal (10), West, J. considered the question 
in Emperor v. Tulya (11), and his decision 
proceeded ona consideration of whether his 
duties were adminstrative or judicial, and 
this seems to me to be the real test. 

Mr. Achalsing wishes to amend his appli- 

cation by applying for revision of the pro- 
ceedings of the Magistrate before whom the 
prosecution is pending. With such amend- 
ad. application, I cannot deal except when 
sitting on a Bench óf at least two Judges. 
I would remark, however, that the pro- 
visions of section 476 seem to be impera- 
tive, and that the Magistrate is bound to 
complete the inquiry. 
- There is no doubt but that the High 
Court cannot under section 439 revise an 
order of a Civil ‘or Revenue Court, See in 
In ve Chenumgowd (12) and Salig Ram v. 
Ramji Lal (13). Mr. Achalsing has, no doubt, 
discovered casesin which orders under sec- 
‘tion 476 passed by Civil Courts have been 
revised as Sriminal proceedings by various 
High Courts, but as Civil and Criminal 
revisional jurisdiction is vested in the same 
Bench, the distinétion was in those eases 
merely formal. 

L therefore, concur in the order proposed 
by the learned Judicial Commissioner, and 
reject this application. 

Application rejected. 


(fd) 15 A. 14L 
: (i 12 B, 86, 

12) 28 M, 139. 

1} 26 634;3A. L.J. 304; A. W.N. (1606) 
108 ; 8 Cr. L. J. 400; 1 M. L. T. 219. 
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land- Duty of debtor to seek out hia creditor—Ex 
parto decree of the Court ef King’s Bench binding ow 


INDIAN 0ASÊS. 


MAJOR BRAGANZA Y. BIR HENRY SEYMOUR KING. 


{1508 


afe ndini Cavit Procedure Code (Act XIrof 1882), 
ML 
The defendant, a British subject resident in India, 


entered into acontract with plaintiff, carrying on , 


business in London, for tho supply of a newspaper to 
defendant. On his failure to pay the subscription, 
the defendant was sued for the breach of his con- 
tract in the Court of the King’s Bench Division. He 
was served but did not appear to contest tho ‘action 
and judgment was passed ex parte. The plaintiff 
instituted the persent snit in India for the recovery 
of the amount decreed in England: 


Held, that as the amount of the subscription was 
payable in London on the maxim that the debtor 
must soek out his creditor and thus the breach of the 
contract took place in London, the Court of the 
King’s Bench had jurisdiction, under order XI, 
Rule I (e), of tho rules of the Supreme Court in Eng- 
land, to entertain the suit and its decision was now 
conclusive against the defendant. 

Moazzim Hussein Khan v. Raphael Bobinson, 28 
C. 641, followed. 


Appeal against the decision of the Addi- 
tion Judicial Commissioner (M, H. W. 


Hayward, Esquire). 


Mr. Wadhumal Udharam, Pleader, for the 
Appellant. - 

Mr. Rupchand Béilaram, Pleader, for the 
Respondent. 


Judgment.—Tho points for our de- 
termination are— 
(1) Was the plaint duly signed and pre- 
sented on behalf of the plaintiff P 


(2) Is the judgment of the Court of 
King's Bench conclusive as to the 
matter thereby adjudicated upon ? 


We find on both points in the affirmative 
and against the appellant. ` 

(1) Mr. Wadhumal contends that Mr. 
Rupchand, who filed this suit on behalf of 
H. S.-King and Co., did not hold a general 
power-of-attorney as prescribed by section 
87 (a) of the Civil Procedure Code of 1882. 

On -referring to the pasver-of-attorney 
(Exhibit 1) filed with the plaint, we are 
of opinion that it has been rightly held 
by the Court below to be a general power. 
One of the purposes for which Mr. Rupchand 
was constituted true and lawful attorney was 
“to appear for us in the name of the said 
firm of Henry S. King & Co. in any Court of 
Justice in any action or other proceeding where- 


unto we or the said firm shall be a party to- 


prosecute or defend the same.” We, there. 


fore, decide this point against’ the appel- 
lant. z 
(2) Mr. Wadhumal has urged many 
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reasons why we should hold that the judg- 
ment of the King’s Bench Division is not 
‘conclusive against his client. But, after 


carefully considering his argument, we aro of” 


opinion that, if there was a contract between 
Major Braganza and H.S. King & Co.; then 
the Court of the King’s Bench Division had 
jurisdiction and that its judgment is conclu- 
sive as to the matter adjudicated on. 

For the appellant, it has been argued 
that the contract, if any. was between 
Major Braganza and King, King & Co. of 
Bombay. 

The Court below has held that the con- 
tract was between H. S. King & Co. of 
London and Major Braganza, and that King, 
King & Co. of Bombay merely acted as agent 
between these parties. 

Good reasons have been given for com- 
ing to this conclusion, and we see nó reason 
why we should not accept them. The 
case of Moazzim -Hussein Khan v. Raphael 
Robinson (1), is in many respects on all fours 
with the present case. 

In that case, Maclean, C. J., was of 
opinion that order XI, Rule 1, sub-section 
(e), of the Rules of the Supreme Court in 
England ‘“‘constitutes a legislative Act of 
the Sovereign power regulating the jurisdic- 
tion in the case of a British subject re- 
sident in British India and outside the 
ordinary territorial jurisdiction of the English 
Courts, and gives the English Courts juris- 
diction over such British subjects, assuming 
that the particular case falls within the 
Order.” a 

Order XI, Rule 1 (e), runs as follows:— 
“ Service out of jurisdiction of a writ of 
summons or notice of a writ of sum- 
mons may be allowed by the Court or 2 
Judge whenever the action is founded on 
any breach or alleged breach, within the 
jurisdiction, of gany contract wherever made 
which according to the terms thereof, ought 
to be performed within the jurisiction, un- 
less the defendant is domiciled or ordinarily — 
resident in Scotland or Ireland.” 

Assuming, as we have no hesitation in 
doing, that Maclean, O. J.’s exposition of 
the law is correct, let us apply it to the 
facts of the present case. We find that 
Major Braganza,~a British subject living 
in India, has entered into a contract with 
H. S. King and Oo., carrying on business 

(1) 280. 641, 
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in London, for the supply to him of The 
Lancet newspaper. He neglected to pay 
H. S. King & Co. the subscription for 
this paper, and they sued him for this 
breach of his contract in the Court of the 
King’s Bench Division. He was served, 
‘but did not appear to contest the action, 
and judgment was signed ex parte. The 
lower Court has decided that the sub- 
scription of The Lancet was payable in London 
on the maxim that the debtor must seek 
out his creditor, and we consider that this de- 
cision is correct. 

There has thus beena breach of a con- 
tract which should have been performed by 
Major Braganza by payment within the 
jurisdiction of the English Courts, and con- 
sequently the Court of the King’s Bench 
Division had jurisdiction and its decree is 
now conclusive against him, 

The decree of the lower Court is confirmed, 
and the appeal is dismissed with costs. 

Appeal dismissed. 





(s. c. 3 8. L. R. 78.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL, Revisiox No. 1 or 1909. 
March 2, 1909. s 
Present :—Mr. Lucas, J. C. and 
Mr. Crouch, A: J. C.. 
KADIR AND OTHERS— ACCUSED, 
versus ' 
EMPEROR— OPPOSITR PARTY. 

Bombay Qambling Act (IV of 1887), 93.6, 7—Wer- 
rant, calidity of—Burden of proof— Presumption under 
8. 7, when applicuble. 

Before applying the provisions of section 7 of tho 
Bombay Gambling Aot, the prosecution is bound to 
prove that the house was entered under a warrant 
duly issued under section 6, The mere assertion of 
a police officer that information was given on oath 
to the Magistrate granting the warrant is not 
sufficient material to justify the conolusion that the 
warrant was properly issued. No presumption can 

_- be drawn against the accused in the absenco of proof 
ag to the validity of the warrant, and in such a case 
the mere finding of instraments of gaming in the 
house entered under the warrant is not proof that it 
was used as a common gaming house. 

Application for revision against the decision 
of the City Magistrate, Karachi (E. Sands, 
Esquire). 

Mr. Wadhumal, for the Accused. 

Mr. Elphinston, for the Crown. 

Judg ment.—The applicants have all 
been convicted under section § of the Garphl- 
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ing Act, andaccused No.1 under section 4 also. 

It is urged on behalf of the applicants that 
no presumption should have been drawn 
against the accused under section 7 as there 
was nothing on the record to show that the 
house was entered under a warrant duly 
issued under section 6. The conviction of all 
of the accused is based on the fact that instru- 
ments of gambling were found on the pre- 
mises, such fact being treated ns evidence 
that the premises were used as a common 
gaming house under the special provisions of 
section 7. If these special provisions were 
not applicable, the convictions cannot stand, 
In this case, the sworn complaint was not put 
in evidence, nor, apparently, was it produced 
to the Magistrate until atter judgment had 
been passed. 

In the course of his judgment, the Magis- 
trate clearly indicates this. He says: The 
complaint before the Magistrate is not on the 
record, nor has the Magistrate been called as 
a witness either by the prosecntion or the de- 
fence, but Mr. Barker states in his evidence 
that he procured the warrants, and that the 
informant in the case made a statement on 
solemn affirmation to the Magistrate. Mr. 
Barker also stated......... that more than one 
statement was recorded ...... “ Now, in 
ouy opinion, the mere assertion of Mr. Barker 
that, information was given on oath to the 
Magistrate granting the warrant was certainly 
not Sufficient material for the trying Magis- 
trate to come to the conclusion that the war- 
rant was properly issued and to apply the 
provisions of section 7 to the case. 

Nor can we agree with the trying Magis- 
trate when he says ` If the defence considered 
there was any............ defect “in the Magis- 
trate’s enquiry, it was for them to call the 
Magistrate as a witness...... i 

We are satisfied that, on the record before 
him, the Magistrate was not justified in 
holding that the warrant had been duly issued 
under the provisions of section 6. Such 
being the case, the mere finding of instru- 
ments of gaming in the house entered under 
the warrant is not proof that it was used as a 
common gaming house, 

We set aside the convictions and sentences, 
and order such of the applicants as have 
been sentenced to imprisonment to be acquit- 
ted and discharged. The fines, if paid, are 
to be refunded. 

\ 


Oonvictions set aside, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revisron No. 6 or 1909, 
March 2, 1909. 
Present :—Mr. Lucas, J. C. and 
Mr Crouch, A. J. C. 
TYAB ALI MAHOMED ADI—Acctszp. 
versus a 
EMPEROR. 

Bombay (ambung Act (IV of 1887), 8. 7—Presump- 
tion under s, T—Evidence sufficient to rebut the pre- 
simption. 

A warrant was issuod upon the sworn information 
of an avowed gambler, who was not ovon subjocted to 
the test of cross-examination. When the premises 
were entered, the accused, who were all ofthe same 
caste, wero found engaged in preparing tea. Some 
cricketing things as well as some cards and dice anda 
money box, with a little cash in it, wero found on the 
premises. The accnsed asserted that the premises 
were used by them as a club: 

Held, that the presumption arising under section 
7 of the Bombay (Gambling Act had sufficiently 
been rebutted under the circumstances of the case. 


Application to revise the order of the Assis- 
tant City Magistrate, Karachi, (Mr. M. 
TDinshah). 

Mr. Wadhumal, for the Aceased. 

Mr. Elphinston, for the Crown. 

Judgment.—tin this case, the eight 
applicants have been convicted under section 
5 of the Gambling Act and fined Rs. 10 each. 
The trying Magistrate has based the convic- 
tion on the fact that instruments of gaming 
were found on the premises, treating that 
fact as evidence under the special provisions 
of section 7. 

Now, under section 7 such fact is only evi- 
dence until “the contrary is made to appear.” 
In our opinion, the record in the case does, 
with reasonable certainty, “make the contrary 
to appear.” The applicants are all of the 
same caste; when the premises were entered, 
they were engaged in preparing tea; Mr. 
Barker says he thinks heesaw cricketing 
things there; the applicants assert that the 
premises were used by them as a club, 

Against this is the sworn information 
of an avowed gambler, who has not even been 
subjected to the test of cross-examination, 
and the fact-that some cards and dice were 
found in a cupboard in the wall. A money 
box with a little cash in it was found 
on the premises, but the explanation of the 
applicants as to its use is just as probable 
oe oe it was used as a receptacle for 

Nal, 
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We sot aside the convictions and sentences, 
and order that the fines be refunded. 
Convictions set aside. 





(8. c. 3 5. L. R. 84.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
OURIMINAL ArpeaL No, 11 or 1909. 
March 12, 1909. 

Present :—Mr. Lucas, J. C. and 
Mr. Crouch, A. J. C. 
EMPEROR 
versus 
GHULAM HOSSEIN KARIM BUX 
— ACCUSED. 

Bombay Gambling Act (IV of 1887), 2. 7—Complaint 
and warrant on file but not formally put in eri. 
dence—Diacretion—Magistrate should ascertain whether 
document to be regarded as evidence. 

Where the complaint, under section 6 of the Bom- 
bay Gambling Act, and the warrant issued thereon, 
were actually on the filo of the proceedings but were 
not formally exhibited and putin evidence owing to 
an inadvertent omiasion on the part of the prosecution: 

Held, that the Magistrate should, in the exercise of 
a wise discretion, have drawn the attention of the 
Police Prosecutor to the fact that the documents had 
not been exhibited, and have ascertained whether or 
not they were to be regarded as having been pro- 
duced as evidence for the prosecution under section 
244, Criminal Procedure Code, 

Appeal against the order of acquittal 
pass by the Assistant City Magistrate, 
Karachi (Mr. Dinshah). 

Mr. Tekchand, for the Crown. 

Mr. Achalsing, for the Accused. 

Judgment. —lIn this case, 10 persons 
were charged under the Gambling Act 

- Bombay Act 1V of 1887). The complaint 
under section 6 had been laid before, and 
the warrant had been issued by, the pre- 
decessor of the trying Magistrate, and both 
documents were actually on the file of the 
proceedings. They had not, however, been 
formally exh¥bited and put on the record 
as ‘evidence. Owing to this omission, the 
.Court expressed itself unable to apply the 
special provisions of section 7 of the Gambl- 
ing Act and to treat as evidence the fact 
that instruments of gaming were found 
on the premisos, and acquitted all the 

The complaint, with the Magistrate’s note 
at the foot of it that he considered no 
further inquiry necessary, was part of the 
-Court's own records, and the warrant bore 
the Court’s own seal, The Court would, 
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therefore, have been justified in assuming 
that they were genuine, and in placing them 
on the record, withont requiring formal 
proof as evidence (1) that a complaint 


_ had been made, (2) of the terms-of tho 


complaint, (3) of the grounds on which 
the Magistrate was satisfied that there were 
good grounds for suspecting the house com- 
plained of to be a public gaming house 
and (4) of the.terms of the warrant. It 
is, no doubt, ordinarily the duty of tho 
prosecution, if they relied on such docu- 
ments, to tender them as evidence, together 
with any formal proof that may be necessary. 
We consider, however, that, having regard 
to the fact that these documents were al- 
ready in possession of the Court and would, 
but for presumable inadvertent omission on 
the part of the prosecution, have been exhibit- 
ed, the Magistrate should, in the exercise of a 
wise discretion, before the close of the prosecu- 
tion case, have drawn to tha attention of the 
Police Prosecutor, the fact that the document 
had not been exhibited, and have ascertained 
whether or not they were to be regarded as 
having been produced as evidence for the pro- 
secution under section 244, Criminal Proce- 
dure Code. 

As it is urged that the accused may have 
further evidence to offer in rebuttal, if the 
documents are to be used as evidence against 
them, it is necessary to return the case to the 
trying Magistrate. 

We reverse the order- of acquittal,* and 
direct the Assistant City Magistrate to make 
a further enquiry. 

Appeal dismissed. 





(s. c. 8 B. L. B. 88.) 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revisiox No. 3 or 1909. 
March 12, 1909. 
Present :—Mr. Lucas, J. O. and 
Mr. Pratt, A. J. O. 
EMPEROR 
versus 
J. P. HENEZIE—ACCUSED. 

Penal Code (Act XLV of 1880), 8+. 448, 451— Offence 
which accused intend-d to commit is a eudstantial in- 
gredient of offence under s. 451—Ezpree finding ne? 
cesgary—Intention of accused need notbe specified fr” 
offence under 8. 448 - Complainant fabricating false 
evidence for aggravating offerce, effect of. s 
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The complainant charged tho accused with house 
trespass with the intention of committing theft. 
The Magistrate disbelieved the allegation as to 
theft, and found that the accused entered the com- 
plainant’s house but not with the intention of com- 
mitting theft. It was also found that the complainant 
had detected the accused lying concealed ina half- 
undressed condition under the cot of the complainant’s 
wife. Tho Magistrate convicted the accused nnder 
soction 451 of the Ponal Code, stating that it was not 
necessary to spocify exactly what offence the accused 
intended to commit: 

Held, (1) that the convietion ‘under scetion 451, 
cannot be maintained unless there is an oxpress 
finding as tothe nature of the offence which the 
nccused intended to commit, as the latter is n 
substantial ingredieng of an offence under section 451. 
Brij Basi v. Queen-Empiest, 19 A, 74; Balmak end 
Ram v. Ghansamrum, 22 C. 391, relied upon. 

(2) that the conviction can be supported for the 
minor offenco under section 448, for undor that section 
it is not necessary to specity precisely the intention 
of the accused. It is sufticient if the prosecution 
show that the intention was a criminal one. 

This intention may bo inferred from the cir- 

- cumstances of the case. Emperor v. Ishri, 29 A. 46; 
3 A. L. J, 652; 4 Cr, L. J. 291; A. W. N. (1906) 279, 
Proceedings 15th November 1869, 5 M. H. C. R. App. 5, 
followed. 

(3) that owing ü the conduct of the complainant in 
fabricating false evidence in support of a falso 
charge of theft, it was in the discretion of the 
Magistrate to discharge ‘the aceused and to decline 
to enquire into the minor affeneo. Such conduct is 
also a good reason for substantially reducing the 
sontonce. 3 


Application for revision against the order 
of the City Magistrate, Karachi (E. Sands 
Esgiure). .. 

Mr. Wadhumal Uadharane, for the Accused. 

Mt. Tekchand Uadhavdas, for the Crown. 

Judgment.—tThe facts found by the 
Magistrate are that the accused was detected 
by the complainant, husband, lying concealed 
in a half-undressed condition under the cot 
of his wife, and that he had entered the 
house and bedroom with the knowledge of 
the wife. 

The complainant charged “the accused 
with house trespass in order to commit 
theft.. The Magistrate disbelieved the al- 
legation as to theft, and found that the 
accused entered the house of the complain- 
ant but not with the intention of com- 
mitting theft. 

The Magistrate has, nevérthèlesi; convict- 
ed the accused under section 451, Indian 
Penal - Code, stating that it was not 
aeeessary to specify exactly what offence the 
aaccnsed intended to commit. 

. Here the Magistrate has erred. The offence 
which the accused has the intention of com- 
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mitting is a substantial ingredient of the 
offences under section +451 and section 457, 
Indian Penal Code. A cortiviction under 
these sections cannot be maintained unless 
there is an express finding on this point. 
See Brij Basi v. Queen-Empress (1) and 
Balmukand Ram v. Ghansamram (2). 

The conviction, however, can be, support- 
ed for the minor offence under section 448, 
for under that section it is not necessary 
to specify precisely the intention of the 
accused. Itis sufficient if the prosecution 
show that the intention was a. criminal 
one. 

This intention may be inferred from the 
circumstances of the case—Bualmukand Ram 
v. Ghansam Ram(2) and Emperor v. Ishri (8). 
The complainant found the accused in his- 
house at night, and the accused when seized 
fell on his knees and asked for pardon. The 
accused. has failed to rebut the inference to 
which this conduct leads as to show that 
his intention was innocent, for his expla- 
nation has been disbelieved by the Magis- 
trate. 

The conduct of the complainant in fab- 
vicating false evidence in support of a false 
charge of theft cannot be too strongly con- 
demned. When the husband acts in this 
manner, it is within the diseretion of the 
Magistrate to discharge the accused and to 
decline to inquire into the minor offence which 
the husband declines to allege. Proceedings 
15th November T869 (+). 

We shall not, however, take this course 
as tho Magistrate has inquired into all the 
facts of the case; but we think the con- 
duct of the husband a good reason for sub- 
stantially reducing the sentence. 

We alter the conviction to one under 
section 448, Indian Penal Code, and reduce 
the sentence to one of simple imprisonment 
for 15 daya. 


Charge altered and sentence “reduced. 
1) 194.74, 
2) 22 C. 391. 
(isons ao. 46;3 A. L. J. 652; 4 Cr, L. J. 291; AWN, 
(4) 5M. I. 0. R. App. 5. 
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(s. c. 3 8. L. R. 88.) 
SIND JUDICIAL COMMISSIONER'S 
A COURT. 
FULL BENCH 
March 18, 1909. 
Present :—Mr. Lucas, J. O., 

Mr. Crouch, A. J. C. and Mr. Pratt, A. J.C. 
In re PROFESSIONAL MISCONDUCT 
OF X, BARRISTRR-AT- LAW. 

Pleader—Prafessional misconduct—M alv ersa tion 
of clients’ money—Adequate punishment—Bombay Act 
KIT of 1868, 5.16. « 

The retention by-an advocate of his cliente’ money, 


to which he had nocolour of right, constitntes pro- 
fessional misconduct. 

It isa grave misconduct on the part of a barristor 
to receive money in fartherance of a contract of 
indemnity of bail, which is Wlegal both in England 
and India, 

Barlow v. Teal, 15 Q. B. D. 501; Fateh Singh v. 
Sanwalsiugh, 1 A. 751; Consolidated Eeploration and 
Finance Company v. Musgrave, ‘1900) 1 Ch. 37 ; 69 
L. J. Oh. 11; 81 L. T. 747 ; 48 W. B. 298; 64 J. P. 
89 ; Lavmanlal v. Mulshankar, 10 Bom. L. R. 653; 
82 B. 449, relied upon. It is nothing leas than 
criminal dishonesty to deny that he so received tho 
money and to retain it on the pretence that it was 
a tee. y 


The adequate punishment for an advocate for 
malversation of his clients’ money and for professional 
misconduct is the cancellation of his sanad, 

Mr. Tekchand Udhavdas, for the Crown. 

Mr. X, in person. 


Judgment.—wMr. X, Barrister-at-law, 
has been called upon to show cause why 
he should not be dealt with under section 
16 of Bombay Act XII of 1866 for mis- 
behaviour in that— 

(1) He wrongfully withheld payment 

of monies due to his client Sharifan. 

(2) He wrongfully withheld payment 

of monies due to his clients Bhania 
and others. And 

(3) He received the sum of Rs. 335 in 

furtherance ofan illegal contract of 
indemnity of bail. 

The first charge arises out of a complaint 
madeo this Court by one Ahmed Haji on 
21st November 1908. 

The petitioner states that his mother Shari- 
fan had obtained a decree in a partition 
suit (No. 215 of 1904) and under the decree 
was entitled to Rs. 329-11-8, which sum was 
lying in Court. - 

Sharifan, an infirm old woman of 80, be- 
ing herself unable to come tothe Nazir’s 
office to draw the money, asked her son 
to engage 9 lawyer. He accordingly went 
with one Vishindas to Mr. X and engaged 
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him for the purpose of drawing the money, 
agreeing to pay him a fee of Rs. 10. 

Mr. X withdrew the money on 10th 
April 1908 and atonce banked it in his own 
name. 

He at one time offered to pay Rs. 200 
and claimed the rest for his trouble. Then 
hesaid he would pay the money if Sharifan 
were brought to his office. Ultimately, she 
was brought there on a cot. Mr. X then 
said his fee should be Rs. 15, and a receipt 
was made out for Rs. 314-11-8; but Mr. 
X refused to pay that sum, claiming to de- 
duct Rs. 100. 

This complaint was referred for onquiry 
to Mr. Crouch, Additional Judicial Com- 
missioner. 

The statements of Ahmed, Vishindas, Mr. 
X and his two clerks, Hotchand and Nasir 
Husein, have been recorded. 

Hotchand is the principal clerk, who is 
said to settle Mr. X’s fees. 

He says that the fee settled for with- 
drawing Sharifan’s money was Rs. 30, and 
that Ahmed had agreed to pay two other 
fees on his own account viz., Rs. 30 for an 
execution application filed on 28th February 
1908 and Rs. 25 as a retainer in respect 
of an expected prosecution, and that he 
(Ahmed) owed Rs. 2 or 2-8-0 on accountot 
expenses. 

Mr. X professes to be unaware of what 
fees were settled. ` 

Ahmed says that the fee for the efe- 
cution matter was Rs. 10 and that it had 
already been paid, and denies that he 
agreed to pay a retainer of Rs. 25. Hotchand 
admits the payment of Rs.10 for the execution 
application on 4th June1908, theday on which 
Sharifan was brought to the office. A re- 
ceipt for Rs. 314-11-8 was drawn up and 
attested by Mr. X’s clerks and by Vishindas. 

From this, it seems pretty certain that 
Mr. Ks claim against Sharifan was Rs. 15 
only, and that the receipt was intended to 
create evidence that she had been paid up 
in full. The fact that the receipt remained 
with Ahmed goes to show that he would 
not come to terms, and it was not till 
8th July 1908 that Mr. X eventually made 
a payment of Rs. 229-11-8, keeping back 
Rs. 100. 

At the utmost (even according to Hot- 
chand’s statement), Mr. X’s claim against 
both Sharifan and Ahmed amounted, to 
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“Rs. 77-8-0 (80' plus 20 plus 25 plus 2-8-0.) 
He retained Rs. 22-8-0, to which, under no 
conceivable circumstances, had he any right. 

With regard to Rs. 47-8-0 said to be due 
from Ahmed, Mr. X must have known that 
he had no right to recover his debt in 
this manner, and his conduct in so doing 
was extortionate. No doubt, both the peti- 
tioner and his witness, Vishindas, are men 
of shady character, and it may be said 
that as to the amount of the fees it is meiely 
a question of their word against Hotchand’s. 
But the receipt makes it quite clear that 
the only claim against Sharifan was for 
Rs. 15. It is admitted that Rs. 10 had 
been paid for the execution application of 
Ahmed, ond it is most unlikely that 
Rs, 25 would be fixed as a retainer in connec- 
tion with œ possible criminal prosecution 
which has never yet been instituted. The 
fees appear to have been exaggerated ina 
lame attempt to explain the illegal reten- 
tion of Rs. 100. Mr. X produces no fee 
book or other account in support of his ex- 
planation. Mr. As explanation before us is 
as follows :— 

“I thought that, if Ahmed owed me money, 
I could deduct it from money belonging 
to his mother. I was wrong in this. But, 
after all, this was a mere misunderstand- 
ing. I admit I have not acted wisely in 
the matter and have left too much to my 
clerk.” ° $ 

We, however, take a much more serious 
view of his conduct. Even on his own show- 
ing he has retained Rs. 22-8-0 belonging to 
Sharifan.to which he had no colour of right. 
He has sought to enforce an alleged claim 
against Ahmed out of Sharifan’s money, and 
this extortionate conduct made it necessary 


that an aged and bedridden woman should - 


be bronght to his own office, although he 
had been engaged for the sole purpose of 
relieving her of the necessity of going to the 
Nazir’s office. 

The second and third charges arise ont 
of a complaint made by one Bhania. The 
facts involved are simple. Bhania and five 
others were committed for trial to the 
Judicial Commissioner’s Court for riot and 
kidnapping arising out ofa dispute over a 
e woman alleged to be the wife of Bhania. 
. The case was committed on 4th December 
1907, and on that day Mr. X was engaged 
to Weni the acensed, and the case ended 
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in æ referenceto the High Court on 24th 
January 1908. The accused were released, 
on bail on the same day. Two of them got 
friends to stand security, ond ‘for the 
remaining four Mr. X’s clerk Hotchand 
stood security. The four bail bonds are 
on the record of Sessions Case No. 21 of 1907 
and are signed by Hotchand on 24th 
January 1908. The same day a sum of 
Rs. 335 was paid tu Mr. X. Bhania alleges 
that this money was paid as an indemnity 
for Hotchand’s going bail. 

The evidence of Ramji, the Mukhi of 
the caste, if believed, is conclusive on this 
point. He says he paid Mr. X a fee of 
Rs. 60 and that there was no other fee to be 
paid for the criminal proceedings. The 
Rs. 335 were collected after the reference, 
and the money could then only have been 
required for bail. Ramji collected Rs. 1€0 
from Karaji Thakur and Rs. 100 from Kara 
Ayar. Both these men say they lent the 
money to get the, accused bailed out. The 
amount collected fell short of the Rs. 400 
required for the four accused, so instead of 
their depositing the money in Court, 
Ramji says it was pocketed by Mr. X, 
who sent his clerk to sign the bail-bonds. 
The witnesses belong to the artisan class 
and are not men who would conspire to 
get up a false case against a barrister. 
Mr. X pretends that he was engaged on 
a fee of Rs. 500 to act in the criminal 
proceedings in the Sessions and High 
Courts and also to file a suit in the District ` 
Court. The Public Prosecutor assures us, 
and we feel no doubt, that it is incredible 
that Mr. X’s fee shonld have heen fixed 
at so high a figure. 

Mr. X has produced no fee book and has 
cross-examined none of the witnesses. He 
admits the receipt of Rs. 60 when the 
case was committed, but says that it was 
part payment of his fee. But, if he” was 
content to wait for the balance of his fee, 
what urgent necessity was there for the 
accused to collect money as soon as the 
case in the Sessions was closed ? Mr, X 
admits that the money may have been 
paidin Court. If it was a fee, then it was 
not repayable, yet both Karaji and 
Kara corroborate Ramji in saying that 
Mr. X made excuses to defer repayment, 
Mr. Ks. two clerks support him in 
his allegation that Rs. 335 were part 
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payment of a stipulated fee. But, it is 
e significant that Hotchand clearly admits 
that, when he has stood surety before, 
the amount of bail has always been deposit- 
ed with him or with a merchant. It is, 
therefore, most unlikely that ho wonld 
have neglected a Similar precaution in the 
present case. 

It is also to be sated that Hotchand is 
very uncertain as to the fee alleged to have 
been demanded by Mr. X. While the money 
was still with Mr. X, a further fee of 
Rs. 100 is said to have been paid to him to 
file n suit for restitution of conjugal rights 
(Suit No. 39 of 1908). Mr. X denies the 
receipt of this fee. 

The payment is deposed to by Bhania, 
Ramji and Kara, and we see no reason to 
distrust their evidence. 

This subsequent payment made on behalf 
of Bhania alone is a clear indication of the 
falseness fo Mr. X’s allegation that a consoli- 
dated fee of Rs. 500 was settled for both 
criminal and éivil proceedings. It is improb- 
able that there should have been a con- 


solidated fee for the criminal proceedings, ` 


which concerned six accused persons, and 
for the civil suit, which concerned only one 
of them. The record of the Sessions case 
shows that Mr. X appeared for six accused, 
whereas in Snit No. 39 of 1908 he only 
appeared for Bhania. That Mr. X should 
have-received this money in furtherance 
of a contract of indemnity of bail, which is 
illegal both in England and India, Barlow v. 
Teal (1), Consolidated Hzxploration and finance 
Company v. Musgrare (2), Fateh Singh v. 
Sanwalsingh (8), Lazmanlal. Pandit v. Mul- 
shankar Pitanbardas (4), was in itself grave 
misconduct. But, that he should falsely 
deny that he so received the money and 
retain it on the pretence that it was a 
fee is nothing*less than criminal dishonesty. 
- The uimost that can be said in Mr. X’s 
favour isthat he isyoung and inexperienced 
and that” he has fallen into bad hands. But, 
after most careful consideration, we bave 
come to the conclusion that we should be 
lacking in our duty to the Bar and .the 
public if we allowed any feelings of com- 


passion for Mr. X to sway our jadgment. 

(1) 15 Q. B. D. 501. 

(2) (1900) 1 Oh. 37 ; 69 L. J. Ch. 11; 811. T. 747; 
48 W. R. 298; 64 J. P. 89. 

(3) 1 A. 751. 

(4) 10 Bom, L. R. 663; 32 B. 449, 
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We have unhesitatingly found that he 
has been guilty of malversation of his 
clients’ monies, and for such misconduct 
as this we consider that the adeqnate 
punishment is the cancellation of his sanad. 


We, therefore, remove Mr. X from practice 
in the Courts of Sind, and direct that he 


- return his license to the Registrar of this 


Court. 





(a.c. 35. L. R. 93.) 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
First rvit Aprran No. 2 
March 18, 1909. 
Present :—Mr. Lucas, J. C. and 
(Mr. Pratt, A. J.O. 
WADERO AYUB KHAN AND AXOTHER— 
Da¥ENDANT—APPELLANT. 
VETIUS 
Misammat WADUL-— PLAINTIFR AND OTHLES— 
DEFENDANTS—RESPONDENTS. 

Partition, suit for by one parcener—Other ro-par- 
ceners not bound toseek partition among themaelues— 
Court declaring shares of all puivcerero— Defendant 
co-parcener not barred from swing - for separate poè- 
BERRION, 

If one parcenor secks partition, there is no? ob- 
ligation on the other co-parceners to come to partition 
also among themselves. 

Abdul Kalır v. Bapubhar, 23 B. 188, referred to. 

Where in a snit by one co-sharer for partitions and 
soparate possession of his share, the-Court doclares 


or 1908. 


-in its judgment the separate shares of the other 


co-sharers, this fact doos not debar any of tho 
latter from filing a fresh suit to have his 
share partitioned off and delivered into his separate 
possession. Abdul Katlar v. Bapubhai, 23 B. 188, 
followed. 

Appeal against the decision of the Joint 
Judge, Sukkur-Larkana (Lilaram Vatanmal, 
Esquire). 


Mr. Tekchand Udhavdas, Pleader, for the 
Appellants. 


Mr. Wadhumal Udharam, Pleader, 
Respondents Nos. 1 and 16. 


Judgment,.—tin this case, the plain- 
tiff sued for partition and separate poses- 
sion of her share in an ancestral estate. 

The estate had belonged to four brothers | 
~—Muso Khan, Darya Khan, Haji Khan and’ 
Mir Ahmed. 


for the 


In Snits No. 44 of 1901 and No. 64 of 19017 < 


Pirbux, ason of Muso Khan, and Imefabux 
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a son of Haji, had obtained partition and 
possession of their shares in the estate. 

The plaintiff in this suit is a daughter 
of Muso Khan, and the suit was decreed 
in her favour by the lower Court, The 
appeal -is filed by two other sons of Muso 
Khan on behalf of themselves and as repre- 
sentatives of their deceased mother. 

The only ground urged in appeal is 
that the suit is not. maintainable as the 
share of the plaintiff had been ascertained 
in the decree in Suits No. 44 of 1901 and 
No. 64 of 1901. ` 

The decree, however, in these suits is 
silent as to the share of the plaintiffs. Even 
ifit had declared the plaintiffs’ share, that 
would, not debar the plaintiff from filing a 
fresh suit to have that share partitioned off 
and delivered into her separate possession. See 
Lade v. Sadashiv (1). The share is not 
ascertained in the decree, but it has been 
ascertained in the judgment with a view 
to deciding what share should be allotted to 
Pirbux. The lower Court has held that 
this finding operated as res judtcata aa to 
the quantum of plaintiffs’ shares, and this 
finding has not been attacked. i is urged, 
however, that plaintiff was bound to have 
sought partition in the former 
by -Pirbux and Imambux. This "is a 
novel proposition of law. If one parcener 
seeks partitipn, there is no obligation on the 
other parceners to come to partition also. 
See*on this point Mayne, section 492:— 
Any one co-parcener may separate from 
the others, but no co-parcener, except perhaps 
the father, can compel the others to become 
separate among themselves.” This is said in 
regard to a suit among Hindus, but the same 
principals apply to a suit among Mahomedans 
Abdul Kadar v. Bapubhat (2). The right to 
demand partition was one which the plaintiff 
could exercise whenever she chose, either in 
the former suit or now. _ 

We confirm the decree of the lower Court, 
and dismiss this appeal with costs. 

Appeal dismissed. 

R 6 Bom. L. R, 35. 

2) 28 B. 188. 


suits . 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Fret Civ Appzan No. 19 or 1908. 
March 18, 1909. 
Present :—Myr. Lucas, J. ©. and 
Mr. Crouch, A. J. O. 
SADHURAM. TINDANMAL— 
PLAINTIFF—APPELLANT 
versus 

Syed ALI AKBAR SHAH AND ANOTHER— 

| DRFENDANTS— RESPONDENTS. 

Sind Incumbered Estates Act, 1896, 3a. 8, 9—"AU 
debts and liabilities to whioh hei» subject,” mean- 
ing of. Z 

In 1895, A transferred certain property to B 
promising to indemnify B in the event of any person 
enforcing his claim against the property sold. 

At that time there was a subsisting mortgage on 
the property, the existence of which was unknown 
to both vendor and purchaser. In 1905, the mort- 

sued to enforce his mortgage claim against 
the land and obtained a dearee, in pursuance of which 
B paid Bs. 404 into Court. B then brought a suit 
for the recovery of this amount In 1898 A took 
advantage ofthe Sind Incumbered Estates Act and 
an order of management covering all his property 
and all debts and liabilities to which he was subject 
was made: i 


| 


Held, that B’s suit was barred under the provisions’ 


of section 9of the Act. The words “all debts and 
liabilities to which heis subject” include not only 
existing but contingent liabilities arising out of a 
covenant which has a living forco at tho time of 
the order of management. 


Appeal against the decision of the Joint 
Judge, Sukknr-Larkana (Motiram S. Advani, 
Esquire). 

Mr. Lalchand Husomal, for the Appellant. 

Mr. Hirdaram Mewaram, for the Respond- 
ents. 

Judgment.—tThe only issue in this 
case which we need consider is—~ 

Had the lower Court no jurisdiction to 
hear the suit? 

The suit is one for damages for breach of a 
covenant against encumbrances, contained in 
a deed of transfer whereby the father of défen- 
dant Nó. 1 transferred certain property to the 
predecessora-in-title of plaintiff. The deed 
was executed on the 17th August 1895. At 
that time, there was a subsisting mortgage on 
the land, the existence of which was unknown 
to both vendor and purchaser. Several years 
after the sale, the mortgagee sued to enforce 
his mortgage claim against the land, and in 
December 1905 obtained a decree, in pursu- 
ance of which plaintiff, on the 23rd March 
1906, paid Rs. 404 into Court. It is for 
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this amount that plaintiff makes claims in 
this suit. , 

The plea of no jurisdiction is based on the 
fact that, in 1898, defendant's father took ad- 
vantage of the Sind Incumbered Estates Act, 
1896. Anorder of management covering all 
his properiy and all debts and liabilities to 
which he was subject was made; and the estate 
is still under management. 

Under the provisions of section 9 of the Act, 
no proceedings can be instituted in any Civil 
Court in respect of any debt’ or liability to 
which defendant's father was subject at the 
date of the order of management, At that 
date of the order, defendant’s father was 
under a contingent liability to indemnify the 
purchasers in the event of the mortgagee 
enforcing his claim.- By process of etents 
independent of any action on the part of 
defendant's father, or defendant himself, this 
contingent liability developed into a claim 


~ for ascertained damages. But the basis of 


the claim is the liability incurred in 1895; it 
is under the covenant in the deed of the 17th 
August 1895 that defendant is sought to be 
held liable. 

Section 28 (1) of the Provincial Insolvency 
Act, 1907, gives us some assistance in ascer- 
taining what is included in the expression 

all debts and liabilities to which he is sub- 
ject” in section 8 of the Sind Tidumbered 
Estates Act. Under the provisions of section 
28, all debts and liabilities, present or fature, 
certain or contingent, to which the debtor is 
subject when he is adjudged an insolvent, 
or to which he may become subject before his 
discharge by reason of any obligation incur- 
red before the date of such adjudication, 
are deemed to be debts proveable under the 
Act. Wesee no reason why the very wide 
expression “all debts and liabilities to which 
he is subject” should receive a more limited 
construction, afid, in our opinion, it certainly 
inclides a contingent liability arising out 
of a covenant, which has a living force at the 
time of the order of management, 

We dismiss the appeal with costs. 

Appeal dismissed. 
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(sc.38.L R. 97). 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
Suir No. 225 or 1907. 
February 23, 1909. 

Present :—-Mr. Crouch, A. J. C. 
LAMBAJI MOTIJI—Puarntier 
versus 
KEWAL GOPALDAS AND OTHERS— 

` DEFENDANTS. 

Act XII of 1866, s. 17—Regulation II of 1827, 8. 56— 
Pleader’s fees, calculation of—Suit for injunction— 
Damaget noè claimed ix plaint—Feea should be caleulat. 
ed on the value given in plaint. 

In Sind, pleader’s fecs are to be calculated in 
accordance with section 17 of Act XITof 1866 und 
tho rules made thereunder and not according to 
section 66 of Regulation II of 1827, Bai Weheibai v. 
Maganchand, 29 B 229,7 Bom. L. R, 181, not applied. 

In a suit forthe prevention or reparation of a 
wrong, the pleader’s fee isto becalculated on the 
amount decreed, or where noamount is decreed, on 
such amount, uot exceeding any valuation set forth 
in tho plaint, as the Court may think reasonabie. 

Whenever an injunction is claimed and the cir- 
cumstances are such that damages could be claimed 
and givenin the alternative, the plaintiff should, boforc 
the plaint is accepted, be called on to put a valuc 
on tho damages and pay the Court-fee on the 
amount, under poril of being refuted damages in tho 
deoree ; but whero damages are not assessod by 
plaintiff, tho Court has uo right to assess them for 
the purpose of calculating the pleader’s fee of the 
adverse party. < 

The plaintiffs suit (for declaration of 
certain easements and a mandatory injunc- 
tion) having been dismissed with costs, the 
matter was brought up in Court for decision 
on what basis the pleader’s fee should be 
calculated in suits for injunctions. 

- Mr. Wadhumal, for the Plaintiff. 

Mr. Rupchand, for the Defendants. 

Judgment.—tThis wasa suit for an 
injunction, plaintiff seeking orders prohibiting 
defendants from obstructing plaintiff's ancient 
lights, and compelling them to demolish 
a wall already erected. No damages wero 
claimed in thé alternative, though, as sub- 
stantial damage had been actually caused, 
compensation might have been claimed 
under section, o8, Indian Easements Act. 

Mr. Rupchand for defendants contends 
that costs should be taxed on the real value 
of the subject-matter in suit, and relies on the 
case of Bat Meherbat v. Maganchand (1). 
That ruling, however, affords no assistance, , 


| for it was based.on section 56 of Regula- , 
tion IL of 1827. This section must, how- 
over, be regarded as superseded in Sind, by @ ° 
(1) 20 B. 220; 7 Bom. L. R. 131. 


. 
. 


‘or, where no amount is decreed, on 


‘diction. 
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seclion 17 of Act XII of 1866 and the rules 
made thereunder. Further, the case relied 


on was a suit for possession of property which _ 


could, and should, have been approximately 
valued. 

This Court is bound by the rules recently 
issued under section 17 of Act XII of 1866. 
Under those rules, the pleader’s fee in a suit 
for the prevention or reparation of a wrong 
is to be calculated on the amount decreed 
such 
amount, not exceeding any valuation set 
forth in the plaint, as the Court may think 
reasonable, E 

In this suit, no amount has been decreed, 
and the valuation set forth in the plaint -was 
at a nominal amount for the purpose of Court- 
fees only. 

Mr. Rupchand contends: that plaintiff 
should have set forth also the valuation 
for the purpose of jurisdiction, and that. 
in the absence of it, the-Court should 
assess it, and that costs should be calenlated 
on the amount so assessed. 

But the jurisdiction of this Court over 
suits for injunction arising in the city of 
Karachi is quite independent of the value of 
the property affected, and it seems at least 
doubtfal whether, even under Order 7 of 
the new Civil Procedure Code, the Court could 
insist on a valuation for purposes of juris- 
Nor is it clear how the amount is 
to ke assessed. 

I consider that “the lanon set forth 
in the plaint,” referred to inthe rules, is 
not the valuation for the purposes of 
jurisdiction, i 

Mr. Rupchand has also-pointed out that 
the Court has a power to award damages 
where only an injunction is-claimed, and 
that in a recent case the plaintiff was called 
on to put a valuation on the damages. The 
theory on which the Court grants damages, 
where they have not been claimed in the 
alternative, and no Court-fee paid in respect 
of them, is that the suit was filed and received, 
through mistake .or inadvertence, without 
being properly stamped; and the Court 
exercises its powers under section 28 of the 
Court Fees Act. But, in my opinion, when- 
ever an injunction is claimed and tho 
circumstances are such that damages could 
be claimed, and given in the alternative, the 


œ ~ plaintiff should, before the plaint is accepted, 


beNglled on to put a value on the damages 
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and pay the Court-fee on the amount, under | 
peril of being refused damages in the decree.e 
But he is not bound to assess them, or to pay 
Court-fee in respect of them; nor has the 
Court a right to, assess them, when not 
claimed, for the purpose of calculating the 
pleader's fee of the adverse party. 

The only pleader’s fee that could be 
claimed under the rules is Rs, 30, and I allow 
this. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 4 
_ First Cryin APPEAT No. 8 or 1908.. 
March 25, 1909. 
Presené :—Mr. Lucas, J. C. and 
Mr. Crouch, A. J. C. 
Musammat HAVA Daocurer or DARYA 
KHAN—APPELLANE 
versus 
Musammat JAMZADI Wire or 180 - 
KHAN anv OTHERS— RESPONDENTS. 

Sind Frontier Regulation (III of 1892), 68. 5, 6, 7— 
Suit. filed after reference under 8. 5 (3) (d) but befora 
decree under 8.5 (8) (a)—Suit barred—Deeree uncer 
s. 6 has the same effect as a Crew Court decrce—Counerl 
of Elders—Decision signed by three of tha elders but 
pet by others—Deciston not a nullity. 

A suit, whichis filed after tho District Magistrate 
had made a reference to the Conncil of Elders and 
which doos not come on for final hearing until after 
ho had passed a decreo under section 5 (8) of Sind 
Frontior Regulation, is barred by section 7 of the 
Rogulation. 

Onco the District Magistrute has made a valid 
réference to the Council of Elders, tho jurisdiction 
of tho Civil Court is ousted until he cither refers the 
parties to a Civil suit or declares that further pro- 
ceedings under section 5 are not required. ` 

A decree passed under soction 6 of the Regulation 
has tho same effect as u decree of a Civil Court ot 
ultimate resort and bars tho trial of the same issucb 
in a Oivil Court.- 

Tho fact that the decision of tle Council has, not 
boon signed by all the persons to whom the reference 
has been niade, does not make the decree founded 
on the decision a nulity. It is ‘sufficient if the 
decision has been signed by threo of tho Elders, 


Appeal against the decision of the First’ 
Class Sub-Judge, Sukkur (Lilaram Vatanmal, 
Esquire). 

Mr. Tekchand Udhavdas, Pleader, for the 
Appellant. 

Mr. Lalchand “Chuharmal, 

pk rn pe Nos. 2 and 4 to 7. 

dgment.—tThe only question for 
our decision is whether this suitis barred by 


Pleader, for 
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section 7 of the Sind Frontier Regulation 111 
pf 1892, — 

We decide that it is. It was filed after 
the District Magistrate had made a reference 
to the Council of Elders, and it did not come 
on for final heaving until after he had passed 
a decree under section 5 (8) (a) of the 
Regulation. 

As no suit was pending when the re- 
ference was made, it was a perfectly valid 
one, section 5 (1). 

Section 7 runs as follows :— 

“A Civil Court shall not take cogni- 
vance of any claim with respect to which 
the District Magistrate lias proceeded nn- 
der section 5, sub-section 3, clauses (a). (0) 
“or (d)? 

Mr. Tekchand contends that as. when 
the sat was filed, the District Magistrate 
had not proceeded under section 5 (3) Cd), 
the Civil Court has jurisdiction to adjudicate 
on the plaintiff’s claim. 

z He would have us interpret the words 
take cognizance of any claim” as the 
equivalent of “entertain any suit.” Batin 
our opinion the words mean something 
much more than this If wo apply the 


limited meanning suggested above the- 


whole policy of the Regnlution would be 
defeated. - < 
It was clearly the intention of the legis- 


lature that, when once a District Magistrate, 


had made a valid reference to the Council 
of Elders, the jurisdiction of the Civil Courts 
was ousted until he either referred tho 
parties to a Oivil suit or declared that 
farther proceedings under section 5 were not 
required. [Vide section 5 (3), (c) and (e)]. 

In the present case, he has actually passed 
a decree in accordance with tle decision of 
the Council of Elders, by whom the plain- 
tiff’s claim was fully considered and a + 
- share in the proporty in disputo was awarded 
to heft, This decree under section 6 of tho 
Regulation had the same effect as a decree 
of a Civil Court ot ultimate resort, and sec- 
tion 12 of the Civil Procedure Code of 1882 
prevented the Judge from trying the present 
suit, 

Mr. Tekchand has further urged that, be- 
cause the decision of the Council has not 
been signed by all the persons to whom 
the reference was made, the decree founded 
on the decision is a nullity. We cannot 
` uceodo to this. The decision lns been 


signed by more than three of the Elders, 
aud by section 4 of the Regulation “‘Coun- 
cil of Elders’ means three or more per- 
sons, combined according to Pathan, Baluch 
or other usage.” 

We.confirm the decree of the lower Court, 
and dismiss this appeal with costs. 

Appeal dismissed. 





(s. c. 6A. L. J. 735.) 


ALLAHABAD HIGH COURT. 
First Orvin Arrear No. 77 or 1908. 
Jane 30, 1909. 

Present :—-Sir George Knox, Kr., Acting 
Chief Justice, and Mr. Justice Griffiu 
DARYAO SINGH-—DEFENDANT—ÅPPELLANT 
Versus 
JAHAN SINGH asp BE E T 
RESPONDENT'S. 

Lre-emption— Eachanye—Wajib-ul-arz—lalerprtte- 
lion. 

An cxchungo gives rise toa right of pre-emption 
where the tejib-ul-arz provides such right in every 
case of transfer. - 

Where a tajib-ul-an, ig n record of the custum 
that a preferential right of pre-emption exists in 
favour of own brothers or other “ekjadds” icla- 
faves, an own brother does not stand on an cyual 


footing with a bhas ckjeddy but his right is supe- 


1i0r to that of tho latter. = 

First appeal from the decision of the Addi- 
tional Judge of Meerut. 

Mr. Tej Bahadur Sama, for the “Appellant. 

Mr. S. C. Ohaudhri (for J. N. Chaudhri), 
for the Respondents. 

Judgment.—-The facts which gare 
rise to the suit out of which this appeal has 
sprung are briefly as follows :—One Mukhtar 
Singh who held a share in village Hisanda 
on the 28th November, 1905. exchanged 
that share fora share of property held by 
Daryno Singh the present appellant in 
village Lillochpuva. Jahan Singh, and Sarup 
Singh minor under the guardianship of his 
brother Jahan Singh, claimed that in con- 


sequence ofthis exchange, a right of pre- 


emption arose in their favour. They base 
their right of pre-emption upon tho wajib- 
ul-arz of 1860 in which they maintain that 
in every case of transfer by a  co-sharer, 

a preferential right of pre- -emption | exists in 
naan ofown brothers or other “ekjuddi” 
relatives. Jahan Singh and Sarup Singh 
are admittedly the own brothers of Mukhtar 
Singh. In defence it was contended that i 


-YUA 
KHUSHALGIR 0. GOBINDGIR. 
provision in the wajb-ul-arz relating to pre- 
emption was the record of a contract not of 
custom and that it came to an end when the 


Settlement of 1870 determified. It was 
further contended that if the Court was not 


prepared to hold that-it was the record of a ` 


contract, the provision-in,the wagé$-ul-arz in 
question did not really give a preference in 
favour of own brother, that the proper 
construction to put upon it was that 
own brother stood upon an equal 
footing with bhai ekjaddi. It was further 
contended that the plaintiffs had consented 
to the exchange. There was also a plea to 
the effect that the wajib-ul-arz gave no right 
of pre-emption in case of an exchange. The 
Court below has held that the provision in 
the wajib-ul-arz wasa record of custom and 
not of contract, that it gave preference to 
own brothers over all others, that there was 
no reliable evidence to prove that plaintiffs 
‘consented tothe exchange. It followed a 
ruling of this Court to the effect that an 
exchange does give rise to a right of pre- 
emption when such right arises on.a sale. It, 
therefore decreed the suit in plaintiff's favour. 
The defendant comes here in appeal and 
repeats the pleas to which we have already 
referred. The learned Advocate who ap- 
peared for the appellant has argued the case 
with great care and has advanced all that 
could possibly be said on behalf of his client. 
We also feel that this is a case in which 
we should have been glad to hold that there 
was no right of pre-emption particularly in 
view of the consequences that must arise on 
our decision, but we find ourselves constrain- 
ed to hold otherwise. The exchange effected 
the settlement of a dispute in a suit brought 
by the appellant against Mukhtar Singh in 
a matter of profits and the exchange was 
decided upon by a punchayat and does seem, 
for the time, to have put an end satisfactorily 
to the dispute between the parties. But 
after a careful consideration of the wajib- 
ul-arz we are satisfied that it isa record of 
custom, not of contract. Great stress was laid 
upon the case reported in Gulub Singh v. Jag 
Ram (1). In that case, however, there was 
satisfactory evidence that there had been no 
“custom of pre-emption existing in the village 
in the year 1536 and there was apparently 
strong evidence to the effect that even 
afterwards there was no instance of pre- 
g BA, L, J, 646 ; A. W, N. (1906) 249. 
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e 
emption being claimed in the village. In 
the case before us there is no evidence as 
to what were the circumstances prior to 
the wajib-ul-arz of 1860. That wajtb-ul-arz 
has also, been placed before us, and itis, in 
our opinion,as clear a record of custom as 
is the wajrb-ul-arz of 1870. There is some 
difference in the terms in which the two 
wajtb-ul-arzes of 1860 and 1870 record the 
custom, but as regards the preference to own 
brothers there is really no-difference and it is 
after all with that with which we are con- 
cerned in this appeal, and that is 
all that we find, viz., that: in the vil- 
lage there was a custom by which on a trans- 
fer, a right of pre-emption arose in favour 
of the own brother of the transferor. We 
have also been taken through the evidence 
and we agree with the view expressed by 
the Court below that it has not been proved 
that the  plaintiffs-respondents consent- 
ed to the exchange. Nothing was said 
to us on the 4th plea taken in the memo- 
randum of appeal and we:see no reason to 


- differ from the rulings cited. The result is 


that all the pleas taken in the memorandum 
of appeal fail. We dismiss the appeal, but 
under the circumstances we direct that each 
party bear his own costs. 

Appeal dismissed. 





z (s. o. 6 A.L. J. 760.) 


ALLAHABAD HIGH COURT. 
APPLICATION IN First Civin APPEAL No. 114 
or 1909. ' 
July 13, 1909. 3 
Present :—Sir George Knox, Kr., Acting 
Chief Justice, and Mr. Justice Griffin. 
KHUSHALGIR AND ANOTHER—ÅPPELLANTS 
versus | 
GOBINDGIR—Responpant.: , 

Civil Procedure Code (Act V of 1908), 9.141, O. 9, 
R. 18—Muscellaneous proceedings—A pplication to High 
Court for setting asidean ex parte order and re-hear- 
ing, 

An application for subtitution of names was 
disposed of ew purte by the High Oourt. Another 
application was made for setting aside the 
ex parte order: Held, that Order 9, rale 18 of 
the Code of Civil Procedure, 1908, applied to pro- 

of this kind. Zhakur Prasad v. Fakir-ul- 
luh, 17 A. 106; 22 I. A. 44, followed. 

Applicatian for re-hearing an application 
for substitution of names which had been dis~ 
posed of ew parte. ; 
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Mr. Satish Ohandra Banerji, for the Appel- 
. lants. 
Mr. Nihal Ohand, for the Respondent. 
Judgment,.—this is an application 
praying that the order passed by this Courton 
thel6th April, 1909, which was passed ex parte 
may be set aside and the matter re-heard. 
. Objections have been taken and the argu- 
ment ‘is that O. 9, R. 13, is not applicable 
to procéedings of this kind. Certain rulings 
were cited to us in support of this contention, 
but both the rulings cited were before the pre- 
sent Code came into force. Moreover, we do 
not understand these rulings as laying down 
that section 647, which was the correspond- 
ing section in the previous Code, related 
only to original matters in the nature of 
suits, such as proceedings in probates. guar- 
dianship and so forth. The words used 
by their Lordships of the Privy Council 
in Thakur Prasad v. Faktr-ul-lah (1), 
are carefully chosen. They say that the 
proceedings spoken of in settion 647 include 
original matters in the nature of suits, 
such as proceedings in probates, guardian- 


ships and so forth, thereby denoting that. 


original matters mentioned were not the only 
matters to which section 647 had reference. 

The absence of any one on behalf of 
Gobindgir when the case was called on for 
hearing in this Court has been satisfactorily 
explained. We accordingly set aside the 
order of the 16th April 1909, and direct that 
the application of Khushalgir and Kalyangir 
be put up again for hearing. The appli- 
cation is not tied up to this Bench and 
should be put up at an early date. 


Application aliowed. 
(ITA. 106 ; 22 L A. 44 





(s. o. 6 A. L. J. 787.) 


ALLAHABAD HIGH COURT. 
First Civic APPEAL No. 100 or 1903. 
July 10, 1909. 

Present :—-Sir George Knox, KT., Acting 
Chief Justice and Mr. Justice Griffin. 
BUNKATES SEWAK SINGH—DErcnpant 
— À PPELLANT 
$ ‘versus 
RAMA DAS AND oTtHers—PLAINTIFFsS— 


RESPONDENTS. 
Transfer of Property leb (IV of 1882), 5. 59 —Exe- 
, cution of mortgage—Heecutants’ signature affired bejore 


Sub-egistrar—Sub.Reyistrar’s endowment attested by’ 


400 witnesses —Ereculion and attestation legal. 


r 
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Where tho oxeoutant of a mortgage-dceed admitted 
exccution of the document before the Sub-Registrar 
and, after hor siguatare being affixed to it, two 
witucsses affixed their signatures to the endorse- 
ment of the Snub-Registrar as wimesses to the 
identity of tho oxoecutant: Hrid, that us there was 
an execution as well as an acknowledgment of exe- 
cution attested by witnesses and vouched for by 
a public officer, the requirements of law as to exc. 
cation and attestation were satisfied. 

Gangu Dei v. Shiam Sundur, 26 A. 69; Ramji 
Haribhar v. Bai Parvati, 27 B. 91, followed; Girindra 
Nath Mukerjes v. Hrjoy Gopal Mukerjec, 26 O. 246; 
30. W. N. 84; Abdu! Aarm v. Salmun, 27 C. 190, 
Bhamu Laiter v. Abdul Kudu Ravuthan, 81 M. 215; 
18 M. L. J. 219 ;3 M. L. T. 300, not followed. 

First appeal from a decision of the Subor- 
dinate Judge of Azamgarh. 

Mr. B.E. O'Conor (with him Mr. Shafiuz- 
zaman) for the Appellant. 

Mr. Tej Bahadur Sapru (with him Mr. 
Gokul Prashad), for the Respondents. ` 


Judgment. —Tbhis is a defendant's 
appeal arising out ofa suit for sale on a 
mortgage. The property in suit originally 
be:onged to the family of which the appel- 
lant is a member. It was purchased by 
Babu Madho Das, father of the plaintiffs, in 
1883. Under a sale-deed, duted 25th October, 
1893, and registered on 27th October, 1893, 
Babu Madho Das re-sold the property bought 
by him in 1883 to Rai Ramanuj Sewak Singh, 
Rai Bunkates Sewak Singh and Rais Sri 
Newas Singh. The sale-deed sets out the 
receipt of a portion ofthe congideration and 
recites that the vendees and one Rai 
Rukmini Sewak Singh hed executed a feed 
of mortgage in favour of the son of Babu 
Madho Das hypothecating the property sold 
and other property in addition as security 
for payment of the balance of the considera- 
tion money. The suit out of which this 
appeal has arisen is one for enforcement of 
this mortgage. It was executed on the 27th 
October, 1893, and registered on the same 
day along with the sale-deed. In the deed 
the appellant Rai Bunkates Sewak Singh is 
described as a minor under the guardian- 
ship of his mother Acharja Kuar. The 
document recited that it was executed to 
secure the payment of the balance of the 
consideration money due under the sale-deed. 
It bears the signatures of Rai Rukmini 
Sewak Singh and Ramanuj Sewak Singh. 
On the 29th October, 1898, Musammate 
Acharja Kuar, as guardian of her minor gons e 
including the present appellant, admitted 


‘execution of the document before the p 
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Registrar and her signature was affixed to 
it on her behalf by Ramanuj Sewak Singh. 
At the same time two witnesses affixed their 
signatures tothe endorsement of the Sub- 
Registrar as witnesses to the identity of 
Musammat Acharja Kuar. The mortgagee 
instituted asuit onthe mortgage on 27th 
June, 1905, impleading Rai Bunkates Sewak 
Singh the present appellant asa minor. The 
guit was contested by other defendants but 
proceeded ex parte against the appellant. It 
was decreed onthe 5th December, 1905, the 
decree against the appellant being ex-parte. 
On the 6th July, 1907, the date on which 


the Court below passed an order ab- 
solute for sale, the ‘appellant put in 
an application to have the decree 


against him set aside on the ground that 
he was a major. not a minor. at the time 
of the institution of the suit and that he 
had no notice of it. The application was 
allowed on the 9th September, 1907, and 
the decree of the 5th December, 1905, was set 


aside as agatnst him. The suit was then ro-tried ` 


and the appellant filed a written statement. 
On the 14th January, 1908, the suit was de- 
creed. The present appeal is against this 
decree. Noarguments have been addressed to 
usin support of grounds 1 and 2 in the memo- 
randum of appeal. The learned counsel 
forthe appellant confines himself to the 
sole .ground that the mortgage-deed in 
suit had not been duly executed in the 
mamner provided by section 59 of the Trans- 
fer of: Property Act and was not binding 
on. the .defendant-appellant. He rests his 
contention on the fact that before the pro- 
ceedings before the Sub-Registrar took place 
there was no signature ov mark of Acharja 
Kuar on the document in token of the 
execution by her of the document and that 
there was no attestation of witnesses to the 
execution of the document by her and he 
relies on Girindra Nalh Mukerjee v. Bejoy 
Gopal Mukerjee (1) ; Abdul Karim v. Salimun 
(2); Shamu Paller yv. Abdul Kudir Ravu- 
than (3). 

Be contends that the admission of exe- 
cution by Acharja Kuar before the Sub- 
Registrar and the attestation of witnesses 
in the registration proceedings cannot take 
«he place of the execution and attestation 


. 2 26 O, 246 ; 30. W. N. 84, 
2) 27 0. 190. 


— a M 215 ;18 3 L. J. 209, 3 M. L. ‘1.300. 
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contemplated by section 59 of the Transfer 
of Property Acb. This ground was note 
taken in the Court below and is not taken 
specifically in the memorandum of appeal _ 
to this Court. It is admittedly a 
technical plea taken for the purpose of 
saving a portion of the family property 
from sale. The rulings cited by the learned 
counsel for the appellant support his con- 
tention. On the other- hand, this Court 
has held in Ganga Det v. Shtam Sundar 
(4), that the legislature in using the word 
“attested” in section 59 of the Transfer 
of Property Act did not intend to uso it 
in a narrow sense and further that the 
provisions of that section were complied 
with if there were attesting witnesses to attest, 
not necessarily the execution of the document, 
but the acknowledgment of execution by-the 
person who had executed it. At page 71 
of the judgment there is this passage: 
“The social institutions of this country, in 
which it may be extremely difficult, if not 
impossible to obtain evidence of actual exe- 
cution of a document by a parda nashin- 
lady, support the view that the larger con- 
struction shonld be placed upon the word 
‘attested’ in section 59 of the Transfer 
of Property Act.” With these observations 
we agree. Further in Ramji Haribhai v. 
Bat Parvati (5), it was held that a mort- 
gage-deed was ‘attested’ within the mean- 
ing of section 59 of the Transfer of Pro- 
perty Act where witnesses had signed it in 
the presence of the mortgagor after having 
received from him a personal acknowledg- 
ment of his signature. This Court has con- 
sidered that the provisions of the Act are 
sufficiently complied with if the Court is 
snatistied that the executant intended to and 
did execute the mortgage recited in the 
deed and further acknowledged the fact of 
execution to two attesting ewitnesses. If 
this view be correct, we have in the pre- 
sent case an execution and an acknowledg- 
ment of execution attested by witnesses 
and vouched for by public officer. ‘For 
these reasons we find that the document 
was executed by Acharja Kuar and that 
her oxecution was attested by two. wit- 
nesses as required by law. We agree with 
the finding of the Court below that the 
deed was executed by Acharja Kuar in 
(4) 26 A. 69, 


“(5) 27 B. 201, 
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favour of the respondents. We would he 
yery loth to give effect to a technical plea of 
this nature in the circumstances of the present 
case. The sale-deed and the mortgage-deed 
were registered on one andthe same date. 
Each document is in outward form complete 
in itself, but looking to the circumstances 
attending their execution it would appear 
that they were both part- and parcel of 
really ono transaction- betwoen the parties 
each being the complement of the other. 
The position now taken by the defendant- 
appellant is that while he accepts the 
sule-deed, he repudiates the mortgage. We 
do not think that he should be allowed 
to do so. The vendor believed that he 
was obtaining a valid mortgage from the 
persons in whose favour he had executed 
the sale-deed. We dismiss the appéal with 
costs, including in this Conrt-fees on the 
higher scale. 


Appeal dismissed,- 





(e. c. 6 A. L. J. 753.) R 


ALLAHABAD HIGH COURT. 
Execurion Frest Civin APPRAL No. 91 or 1909. 
July 14, 1909. - 
Present :-—My, Justice Banerji, and 
Mr. Justice Richards. 
SINGH—Opnsectorn—AvPELUART 
versus 
BISILAN SINGH—Decrre-noLrper— 
RESPONDENT. i 

Hindu  Jaw—Mitakshara—Succesasion—Imyartible 
extate—Succeesion by Surritorslip—Decree against 
the last mule holder of the estote—Estute not lieble to 
atluchinent in execution. 

H suceecdod to an impartible estate by right of 
survivorship. Thero was a simplo monoy-decree 
against the last malo holder of tho estate. The 
deeree-holder sought to attach’ the ostato in the 
hands of H: Held, that the property in tho hands 
of H who was not a gon or grandson, or any male 
linen] descendant*of tho deceased, could not be re- 
gard&l as the assots of the deceased, so as to en- 
title the decree-holder to proceed against’ it in 
execution: 

Heid, further that the snecession to an impu- 
tiblo estate would devolve in, the game way as if the 
impartible estato wero u partible ono, saye that it 
would remain in the hands of only ono person accord. 
ing tothe rule of primogeniture. All tho other inci- 
dents aro the samo asin a partible estate. 

Joyendro Bhupati Hurochandia v. Nityanand Man 
Singh, 18 O. 151; 17 L A. 128 ; Kalı Krishna Karkar 
v. Raghunath Deb, 81 0. 224, followod; Rum Dae 
Marwari v. Tekait Braja Behan, 6 C, W. N. 879, not 
followod. 


Firsb appeal against the deerco of the 
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Subordinate Judge of Benares. 

Mr. Salish Ohandra Banerji, for the Appel- 
lant? 

Mr. B. E. O'Conor (with him Mr. 8. 0. 
Chaudhri for Mr. J. N. Chaudhri), for the 
Respondent. ' 

Judgment.— This appeal arises ont 
of an application for the execution of decrec 
obtained by the respondent against one 
Thakur Sheopal Singh on the 12th of 
October, 1898. The decree was a simple 
money-decree. Sheopal Singh died on the 
27th of July, 1899. The present application 
was made by the decree-holder for execution 
against the appellant Harpal Singh and for 
sale of certain immovable property now 
in the possession of Harpal Singh. During 
the life-time of Sheopal Singh there was 
some litigation in regard to this estate between 
him and Musammat Sonao Kunwar. A 
compromise was effected between them and a 
decreo was passed in accordance with the 
compromise. Sheopal’ Singh predeceased 
Musammat Sonao Kunwar. After the death 
of Sonao Kunwar a suit was bronght by 
Sheopal Singh’s widow against Harpal Singh, 
the present appellant, for possession of the 
estate to which the compromise related. 
Tn thatsuit it was held by this Court that 
notwithstanding the compromise the estate 
was an impartible estate and that Harpal 
Singh succeeded to itas such, it having 
devolved on him ‘according to the rule of 
primogeniture governing impartible estates. 
The judgment of this Court is reported in 
Harpal Singh v. Lekhray Kunwar (1). Harpal 
Singh is admittedly in possession of the estate 
by right of its having devolved on him under 
the rule of primogeniture applicable to im- 
partible estates. The decree in this casebeing 
a simple decree for money and no attachment 
having taken place in the life-time of 
Sheopal Singh, the question to be determined 
is whether after his death the property now 
in the hands of Harpal Singh is liable for the 
debt incurred by Sheopal Singh. Ordinarily 
in the case ofa simple decree for money it 
can only be realised after the death of the 
deceased judgment-debtor from the assets 
left by him. Therefore, what we have to 
consider is whether the property in the hands 
of Harpal Singh, who is not a son or grand- e 
son, or any male lineal descendant of the « 
deceased can be regarded as the assets of ihe 

(1) 30 A 196, 5 A. L, J. 4235; A WEN, ae ae 
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deceased so as to entitle the decree-holder 
to proceed against it in execution. We are 
of opinion that the decision of the Court below 
that it is liable to attachment and that the 
property passed to Harpal Singh burdened 
with the debt dae by Sheopal Singh is erro- 
neous. It was held by their Lordships 
of the Privy Council in Jogendro Bhupati 
Hurrochundra Mahapatra v. Nityanand Man 
Singh (2), that for determining who is the 
heir to an impartible estate, the same rules 
apply which also govern the succession to 
partible estates, though the estate can be held 
by only one member of the family at a time. 
In the course of their judgment their Lord- 
ships observe: “ On these facts the question 
which has been urged before their Lordships 
arises namely whether according to the rules 
of Hindu lew having regard to the fact, which 
was admitted, that the law of the Mitakshara 
is applicable, the plaintiff is entitled by 
right of survivorship to succeed to the raj 
upon the death of his half brother Nand 
Kishore.” Their Lordships held that “ in 
considering who is -to succeed on the 
death of the Raja, the rules which govern 
the succession tọ a partible estate are to be 
looked at, and, therefore, the question in this 
case is what would be the right of succession 
supposing instead of being an impartible 
estate it were a partible one?” At the con- 
clusion of their judgment their Lordships 
say: “Their Lordships are of opinion in the 
present case that the plaintiff was entitled to 
-succeed to the raj by virtue of survivorship.” 
It is thus clear that their Lordships hold that 
in determining the rule of succession to an 
impartible estate, the right of succession 
would devolve in the same way as if the 
impartible estate were a partible one, save 
that if would remain in the hands of only 
one person according to the rule of primo- 
geniture. All the other incidents are the 
same asin a partible estate. Therefore, the 
succession to the estate would be by right 
sof survivorship, and not as heir or legal 
_representative of the deceased, holding his 
assets. The same view was held by the 
Calcutta High Court in Kali Krishna Sarkar 
v. Raghunath Deb (3). The learned counsel 
for .the respondent relies on the case of Ram 
e Dass Marwari v. Tekait Braja Behari Singh 
e (4), decided by the same Court in which 


(2) 18 O. 151 ; 17 I. A. 128. 
#8) 31 C. 224. 


} 
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° INDIAN CASËS. 


(1909 


an opposite view appears to lave been 
held. That case was distinctly dissented 
from in the case of Kali Krishna Sarkar 
v. Raghunath Deb (3), and having regard to 
the decision of their Lordships of the Privy 
Council, to which we have referred, we are 
unable to agree with it. In this view the 
decree-holder is not entitled to proceed 
against the property in question and to 
execute the decree as against the appellant. 
We allow the appeal, set aside the decree of 
the Court below ‘and dismiss the application 
of the decree-holder as against the appellant 
with costs here and in the Court below. 
. Appeal decreed. 





(s.c. 6 A L. J. 758.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Reverunce No. 806 or 1909. 
July 16, 1909 
Present :—Mr. Justice Alston. 
Musammat NANHI BAHU—Appnuicaxt 

z tersus i 
DHUNDE—Oprosire Party. 

Penal Code (Act XLV ef 1860), s. 408—Criminal 
misappropriation—dgrecment to re-pay—Acquittal 
ulegal—No appel —Hiyh Court's power to interfere 
tH VEUVIBIOR. 

D was tried for crimmul misappropriation of 
money. Tho Mayistrute acquitted him on the gtound 
that there had been no misappropriation as the com- 
plainant had agreed to give him time to re-pay tho 
money. Held, that the acquittal was illegal. < 

Held, further, that in a caso where an acquittal 
proceeded solely on a mistaken view of law, tho 
High Court had power to interfere in revision al- 
though thero had been no appeal by the Lecal 
Government. 

Criminal Reference by the Sessions Judge 
of Jhansi. 


Mr. G. D. Agarwala, for the Opposite 
Party. 


Judgment.—tThis case was referred 
by the learned ‘Sessions Judge of Jhansi 
with a view to having tho acquittal of 
one Dhunde set aside. The learned Judge 
of this Court before whom the reference 
came, considered that on the face of the 
referring order a good case , for interfer- 
ence was shown. He accordingly issued 
notice to Dhunde to show cause why his 
acquittal should not be set aside. Dhunde 
has been represented to-day by Mr. Girdhasi 
Lal Agarwala who has shown cause. Dhunde 
was tried by a Deputy Magistrato on a 


v 


Vol. It] 


WALI SHANKAR Y. NAWAB SINGH. 


chargerunder section 406, Indian Panal Code, 
god was acquitted, not because the Magis- 
trate believed that there had been no mis- 
appropriation but because he considered 
that the evidence showed that the com- 
plainant had agreed to give the accused 
time tore-pay the money. The Magistrate 


held, upon the authority of a ruling of ` 


-the Nrzamat Adalat, that “it is en accept- 
ed principle of law that a person cannot 
in a case such as this agree to accept 
the money, and at the same time reserve 
the right to prosecute if the money was not 
paid.” In my opinion there is no sach princi- 
ple of law. Moreover, in the present case all 
that the Deputy Magistrate found was that 
the accused “stated before the punchayat 
that he would pay the money, such as 
he had, in three days.” If the law were as 
stated by the Deputy Magistrate, I see 
no reason why any one should be convicted of 
criminal breach of trust, for in probably every 
such case an attempt is made to recover the 
money before criminal proceedings are taken in 
Court. Where the trust is denied, proof that an 
agreement was entered into for the re-pay- 
ment of the money alleged to have been 
misappropriated, might under certain cir- 
cumstances be accepted as evidence that the 
original transaction was a loan and note 
trust. No such question, however, arises in 
the present case. Ithas been contended that 
as the Local Government has not appealed 
from the acquittal, this Court ought not to in- 
terfere in revision. I cannot agree with 
this view. Itis quite true that ordinarily, 
and particularly when the acquittal has 
gone on a question of fact, this Court 
does not interfere in revision with acquit- 
tals. In the case, however, the acquittal 
proceeded solely on a mistaken view of 
the law. In such a case interference in 
revision in orde» to prevent a miscarriage 
of justice is notonly justified but demand- 
ed. Jaccordingly set aside the acquittal 
of Dhunde and direct his re-trial. 
Acquittal set aside. 
Re-trial ordered. 
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(s.c. 6 A. L. J. 762.) 
ALLAHABAD HIGH COURT. 
First Civiz Appear No. 143 of 1907. 
April 13, 1909. 

Present — Bir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
KALI SHANKAR—PLAINTIPR—ÅPPELLANT 
tersus 
NAWAB SINGH—Dsrewnpant— 
RESPONDERT, 

Hindu Law—Mitakshara—Joint family—Alrenation 
by one member of his share wrvalid—Mortguge by father 
when not binding even tu the extent of hia share. 

A member of a joint family cannot validly mort- 
gage his undivided share in ancestral property held 
in oo-parcenary on his own private account with- 
ont the consent of his co-sharers. 

Balgobind Das v. Narain Lal, 16 A. 339; 201.4. 116, 
followed. 

A mortgage by a father of a joint family, nor 
mado to satisfy on antecedent debt or fora legal 
necessity of the family, is not binding even as to 
his share in the ancestral property comprised in it 
and no decree can be passed for the sale of his 
sharo under the mortgage. Chandra Deo v. Mata 
Prasad, 1 Ind. Cas, 479 ; 814.176; 6 A. L. J. 263 
(F. B.), followed. 

Appeal from the decree of the Subordinate 
Judge of Mainpuri. 

Mr. Sundar Dal, for the Appellant. 

Mr. J. N. Ohaudhri (with him Mr. Mot? Lal 
Nehru), for the Respondent. 


Judgment. š 


Banerji, J.—This appeal arises ont of a suit 
for sale brought upon three mortgages. The 
first of these is dated the 25th of June, 1894, 
and isfor Rs. 6,200, the second dated the 
30th of March, 1895, is for Rs. 3,000 and the 
third is duted the 8th of July, 1895, and is 
for Rs. 2,000. The suit was brought not 
only against the mortgagor but also against 
his sons and grandsons. The latter contested 
the claim and urged that their interests in 
the mortgaged property could not be affected 
by the mortgages. 

The Court below found in respect of the 
first mortgage of the 8th of July, 1895, that 
necessity for incurring the loan for the bene- 
fit of the joint family bad been established 
and made a decree for the amount of that 
mortgage to be realised by sale of the mort- 
gaged property. As regards this part of the 
decree there is no controversy in this appeal. 

As regards the second mortgage, namely, 
that of the 30th of March, 1895, the Court 
below was of opinion that although the debt 


was not tainted with immorality, it had not gaw 


been proved that ib was incurred for ia i 
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necessity. Tho claim in respect of that 
mortgage was accordingly dismissed. In 
view of the recent Full Bench ruling in 
Ohandra Dec Singhv. Mata Prasad (1), and 
the opinion of the majority of the Judges 
constituting the Full Bench, it must be held 
that the Court below has rightly decided that 
the burden of proof was upon the plaintiff. 
As the plaintiff failed to prove that the 
mortgage was made for the benefit of the 
family his claim was-rightly dismissed. Mr. 
Sundar Lal, the learned Advocate for the 
appellant, does not cantest the correctness of 
the lower Court’s finding as to the non- 
existence of necessity for the loan. He, 
however, raises the question whether in res. 
pect of this debt a decree should not be 
passed for sale of the father’s interests in the 
mortgaged property, the debt not being 
tainted with immorality. This question I will 
consider later. 

It is conceded that having regard to the 
fact that the period of limitation for a personal 
decree against the father expired before the 
suit was instituted, a decree for the recovery 
of the amount of this bond ,personally from 
the father and generally fromthe family 
property cannot be passed, the claim for such 
a decree being time-barred. 

There remains the mortgage of the 25th 
of June, 1894, the amount secured by which 
was Rs. 6,200. This amount consists of a 
Rs. 3,116-4-3 due under previous 
mortgages, dated the 4th of February, 1893, 
and the 24th of March, 1893, and a saum of 
Rs. 3,083-11-9 paid in cash on the date of 
the mortgage. The lower Court held that 
out of the sum of Rs. 3,083-11-9 mentioned 
above, necessity for incurring the loan had 
been proved to the extent of Rs. 1,500, only. 
On this point no argument has been addressed 
to us impugning the finding of the Court 
below. The learned Subordinate Judge, 
however, bas overlooked the fact that 
Rs. 8,116-4-3, part of the consideration for this 
mortgage, consisted of antecedent debts for 
which the mortgagor was competent to mort- 
gage the whole of the family property, the 
debt not being tainted with immorality. “Wr. 
Chaudhri for the respondents concedes that 
the Court below onght to have passed a decree 
for this sum of Rs. 3,116-4-3 and interest 
thereon from the date of the mortgage, in 


wm, Addition to the amount for which a decree 


) 6A. L. J. 203,1 Ind. Cas, £79; 31 A, 176 (F. B.) 
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has been made on account of this mortgage. 
The appeal, therefore, should succeed so fay 
as theitem of Rs. 3,116-4-3 mentioned above, 
and interest thereon is concerned. It is 
urged on behalf of the appellant that in res- 
peci of all the three morigages a decree 
should be passed for sale of the interests of 
the mortgagor in the mortgaged property. 
In the view which I heldinthe Full Bench 
case referred to above this contention would 
he sound, but I feel myself bound by the 
decision of the majority of the Full Bench. 
The Calcutta High Court has no doubt held 
that in a case like this a decree may be made 
for the sale of the father’s interest in the 
mortgaged property, but.according to the 
view of the majority of the learned Judges 
who .constituted the Full Bench of this Court 
it would be inconsistent to hold that the 
interest, of the father can be sold and that the 
father was competent to make a mortgage of 
his own interest only. The learned Chief 
Justice said in his judgment “It follows 
from this that if the mortgage in suit is not 
binding in żoto it is not binding as to the 
mortgagor’s share in the mortgaged property,” 
and the opinions of the other learned Judges 
seem to be to the same effect. In their 
opinion this conclusion is in consonance with 
the decision of their Lordships of the Privy 
Council in Balgobind Das v. Narain Lal (2). 
The plaintiff is not, tlrerefore, entitled to a 
decree for sale of the interests of the father 
in their mortgaged property. As regards the 


_-mortgage of the 25th of June, 1894, also the 


olaim for a personal decree was time-barred, 
having been instituted after the expiry of 6 
years from -the date on which the debt 
became due. Therefore, the only decree 
which the plaintiff can get as regards that 
mortgage is odecree for Rs. 3,]16-4-3, and 
interest thereon in addition to the amount for 
which the Court below has‘nado a degree in 
respect of that mortgage. 

Tho result is that the appeal will be 
allowed so far that to the amount decreed by 
the Court below in respect of the first 
mortgage dated the 25th June, 1894, should 
be added the sum of Rs. 3,116-4-3 mentioned 
above and the decree will be for the principal 
sum of Rs. 4, 6186-4-3 together with interest 
thereon at the stipulated rate from the date 
of the mortgage,. namely the 25th of June, 


1894, to the date fixed for payment and there- 
(2) 15 A. 339 ; 20 I. A, 116, 
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after at the rate of 6 percent. per annum. ln 
gther respects the decree of the Court below in 
regard to this mortgage will be upheld. 
As regards the mortgage of the 30th of 


March, 1895, the claim will stand dismissed. ` 


As regards to the whole mortgage of the 8th 


of July, 1895, the plaintiff will be entitled to . 


the amount secured by that mortgage together 
with interest from the Sth of July, 1695, to 
the date hereafter fixed for payment at the 
rate stipulated in the mortgage and thereafter 
at 6 per cent. per annum. The costs in this 
Court and the Court below will be paid by the 
parties in proportion to the failure and suc- 
cess, including in this Court fees on the 
higher scale. We fix the first of October, 
1909, as the date for payment of the mort- 
gage monoy. The decree of this Court will 
be drawn up in: the form prescribed by Order 
34 of the Code of Civil Procedure and shonld 
separately specify the amount due npon each 
of the mortgages in respect of which the claim 
is decreed and the property to be sold for 
realisation of that amount. 


Stanley, C. J.—I agree in the proposed 
order. As tothe contention that the father’s 
share at least in the mortgaged property is 
liable to be sold, it seems to me that this ques- 
_ tion is concluded by the decision of the Privy 

Council in Balgobind Das v. Narain Lal (2). 
. It was in that case held that according to the 
_ law as admministered by the Conrts of this 
Province a member of a joint family cannot 
validly mortgage his undivided share in 
ancestral property held in co-parcenary on his 
own private account without the consent of his 
co-sharers. In view of this decision we are 
bound to hold that the mortgage by the 
father which was not made to satisfy an 
antecedent debt or for a legal necessity of the 
family is not binding even as to his share in 
the ancestral property comprised in it, 

. Appeal allowed in part. - 
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(s. c. 12 0. C. 248.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Arrear No. 68 or 1908, 
March 19, 1909. 
Present :—Mr. Chamier, J O, and 
Mr. Evans, A. J. C. 
SHEOPAL SINGH AND ANOTHER —PLAINTIFFS 
APPELLANTS 
versus 
BASANT SINGH AND orners—DereNDANTS 
— RESPONDENTS. 

Hindu Law —Mitakshara—dAlienation—Sale of are 
cerah property by futher for madeyuate consideration— 
Consideration consisting partly of antecedent debts and, 
partly of cash payments —Right uf sons lo have the sale set 
aside —Inability of sons to pay Jathers delts— Burden 
of proving that debts are immoral—No distinction 
between antecedent and contemporaneous debts. 

Where a Hindn father suld the ancestral family 
property for inadequate consideration without neces- 
sity in order to dischargo debts partly antecedent 
and partly contemporaneous, the song can have tho 
salo set aside and obtain possession of their sharo in 
the property on paying the amount which 1s equit- 
ably duc npon it. 

Husmat Rai v. Sunder Das, 110 896; Girdharee Lal 

. Kantoo Lall, 11. A. 821; 22 W, R. 56; l4 B. L. R. 187 
Sas: Bhushan v. Tara Lal, 220. 494, ab p. 496, fol- 
lowed. 

Jangi Singh v. Chaudhri Ganga Singh, 10 O. C. 360; 
Babu Singh v. Behari Lal, 30 A.156; A, W. N. (1908) 
61; 5.4. L. 4.175, distinguished. 

Sons aro liablo for all debts of their father yu 
less they ave proved to be immoral and the bur. 
den lies on the sons to show that the debts come 
under this category. 

There is no distinction, in principle, between 
a mortgage given for an antecedent debt and? a 
mortgage given for a debt then incurred, for in either 
case the debt is binding on the son and the enforce. 
ment of the security exoneratos the son from the 
burden of his father’s debts. 

Chidambara -Mudaliar v. Koothaperumal, 27 M. 826, 
relied upon. 


Appeal against the decree of the Officiating 
Subordinate Judge, Partabgarh, dated the 
22nd July, 1908. 

Mr. Samiullah Beg, for the Appellants. 

Babus Rem Chandra and Arad Behari Lal, 
for the Respondents. 

Judgment. 

Evans, A. J.C.—This was a suit by the 
sons of a Hindu to obtain possession of 
their share in the family property, which 
had been sold-by their father. The third 
plaintiff, one Mahabir Prasad, entered int 
an agreement with the other plaintiff to 
carry on the litigation and received in ex- 
change half the property claimed by them. 


The claim was dismissed by the Subordinats «© 


Judge and this appeal has been preferred, by 
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plaintiff No. 1, Sheopal Singh, and plaintiff 
No: 3, Mahabir Prasad. 

The material facts of the case areas below:— 
Binda Sewak father of plaintiffs Nos. 1 and 2 
gold 7 annas 2 pies share in -Mauza Lahangpur 
under two deeds dated the 2nd January, 


1900, and the 30fh October, 1901, to Basant ` 


Singh defendant No.1. The consideration 
for the deed dated the 2nd January, 1900, 
is said to be Rs, 5,065 antecedent debt and 
Rs. 15935, each received at the time of sale, 
total Rs. 7,000. The consideration for the 
deeds dated the 3rd October, 1901 is said 
to be Rs. 2,000 receivad before the sale 


and Rs. 500 at the time of execution of the ` 


deed, total Rs. 2,500. Subsequent to these 
sales, Ram Prasad defendant No.3, brother 
of Sewak, instituted pre-emption suits in 
respect of the sales and obtained decree 
therein. Under various deeds, which it is 
unnecessary to specify, a ten annas share 
in the village cameinto the possession of 
Basant Singh by purchase from Ram Prasad 
and the remaining six annas were mortgaged 
to him on the 8th November, 1904. He, 
therefore, was in possession ofthe whole vil- 
lage before the institution of the suit onthe 
10th August, 1907. 

It is to be observed that, although Basant 
Singh is not in possession of the property 
claimed under the sale-deeds executed by 
Binda Sewak, father of plaintiffs Nos. 1 and 
2, yet the title of his vendor Ram Prasad 
to“ the property is based partly upon pre- 
emption decrees obtained upon sales made 
by Binda Sewak his brother and, therefore, 
the title of Basant Singh to that share in 
the village, which was formerly held by 
the father of plaintiffs Nos. 1 and 2, can be 
traced tothe original sale-deeds of 1900 and 
1901 noted above, I notice this point because 
in argument before this Court no question 
was raised upon the point whether. Basant 
Singh’s title to this property was or was 
not ultimately derived from the sale-deeds 
executed by the father of plaintiffs Nos. 1 
and 2 nor was this made the subject of an 
issue before the lower Court. It may be, 
therefore, taken as conceded that Basant 
Singh has to defend his title with respect 
to the share claimed upon a point of Hindu 
Law to be noted hereafter ; the intermediate 
transactions under which Ram Prasad ob- 
tained the property fora short time and 


1N thon. re-transferred it to Basant Singh need 
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not be considered. Before dealing, how- 


ever, with the question of Hindu Law: 
involved one preliminary point has to be” 
settled. 


During the hearing of the case plaintiffs 
Nos. l and 2 appeared with Basant Singh 
and filed a compromise on the «2nd April, 
1908, in which they admitted that the sale- 
deeds executed by their father were binding 
on them and asked that their claim should 
be dismissed. It appears that this compro- 
mise wasverified before the Court and the 
only order passed on it was that it should 
be laid before the Court on the date fixed. 
For some reason which is not clearly ex- 
plained the presiding officer of ‘the Court 
did not take immediate action upon the 
compromise so far as plaintiffs Nos. 1 and 2 
were concerned and the next thing we 
find is that on the 21st May, 1908, plaintiffs 
Nos. Land 2 putin a petition asking that 
they might be allowed to withdraw from 
the compromise saying that they had been 
misled by Basant Singh and that they were 
not free agents when the compromise was 
placed before the Uourt. This petition also 
was ordered to be put up when the case was 
heard and no special notice appears to have 
been taken of it. All theevidence in the 
case was recorded on various dates com- 
mencing from the 9th June and ending on the 
18th July, 1968, and I find that on the lith 
June, 1908, Sheopal Singh's evidence was re- 
corded and he was questioned about the com- 
promise. His explanation ther was that 
Basant Singh met him while he was go- 
ing tothe Court and offered to settle the 
case for Rs. 10,000 and 15 tighas of land 
and, as Basant Singh did not fulfil his | 
promise, he (Sheopal Singh) wished to 
withdraw from the compromise. On cross- 
examination he admitted that the date fixed 
for payment was the 9th June, 1908, which 
was some time after the date on which he 
filed his petition dated the 21st May, 1908, 
withdrawing from the compromise. It is, 
therefore, perfecty clear that the story as 
to the circumstances under which the 
compromise was made is wholly false. The 
learned Subordinate Judge in dealing with 
the case upon the, merits held, with 
reference to plaintiffs Nos. land 2, that 
in any case they were bound by the 
compromise and as far as they were 
concerned their claim to a share in the 
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roperty could not be maintained. This 
view of the case appears to me to be 
correct. Plaintiffs Nos. 1 and 2 most 
distinctly withdrew their claim and they 
have wholly failed to show that Basant 
Singh practised any fraud upon them 
which would justify the Court in setting 
aside this compromise. 

With respect to the share acquired by 
plaintiff No. 3 in the case, it has been 
contended on behalf of respondent Basant 
Singh that this plaintiff cannot alone carry 
on the litigation because he did not buy a 
definite share in the property but only 
advanced money to carry on litigation. An 
examination of the deed of partnership, 
dated the 25th April, 1907 (Exhibit—8]1), 
shows that this contention has no force. 
Plaintiff No.3 was distinctly admitted as 
a co-sharer to the extent of one-half in 
the property under litigation and plaintiffs 
Nos. 1 and 2 were expressly prohibited 
from entering into any compromise to his 
detriment without his written consent. No 
such consent is pleaded and, therefore, it is 
clear that plaintiff No. 3 is entitled to carry 
on this litigation so far as his own share 
inthe property in dispute is concerned. The 
-question of Hindu Law, which arises, must, 
therefore, be decided as between Basant 
Singh respondent and plaintiff No. 3, 
Mahabir Prasad, appellant. 

It is contended on behalf of the appellant 
that from the documents on tho record 
under which the property was sold and 
mortgaged by Ram Prasad to Basant Singh 
it is evident that the total value of the 
whole village is about Rs 40,000 and, there- 
fore, when Binda Sewak father of plaintiffa 
Nos. l and 2 disposed of annas 7 pies 2 
share for Rs. 9,500 odd, he disposed of the 
property at considerably less than its market- 
values and the debts which he then owed 
were not such as compelled him to sell 
the family property for such an-inadequate 
price, the value of annas 7 pies 2 share 
being something under Rs. 20,000. The 
learned pleader for the respondent does not 
contend that Binda Sewak was obliged to 
sell the property under any urgent necessity, 
but he contends that under Hindu Law as 
interpreted in recent rulings a father as 
manager of property can sell it for an an- 
tecedent debt andthe sons cannot question 
a sale in order to discharge their father’s 
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debts unless itis proved that the debts were 
contracted for immoral purposes. No such 
plea is taken and althongh Binda Sewak 
may have been careless or reckless in dealing 
with the family property, that fact alone 
cannot invalidate the sale. It is contended 
further that under any circumstances the 
appellant, before he can recover possession 
of the share, must refand a proportionate 
amount of the purchase-money and sums 
expended on subsequent improvements which 
has been made on the property by the re- 
spondent. The value of these improvements 
has been found by the Court below to be 
Ra. 2,089, Therefore, the amount expended 
by Basant Singh is Rs. 9,500 plus Rs. 2,089, 
total Rs. 11,589. The share claimed by the 
appellants under his agreement with plain- 
tiffs Nos. 1 and 2 is $ of §rds which is drd. 
. Therefore, ifthe Court is of opinion that he 
is entitled to his share in the property 
claimed he can only obtain possession on 
payment of rd of Rs. 11,589 which is 
Rs. 3,863. f 

The point of Hindu Law to be decided 
can, therefore, be stated as below. A Hindu 
father sold the ancestral family property for 
inadequate consideration without necessity 
in order to discharge debts partly antecedént 
and partly contemporaneous. Can the sons 
set aside the sale and obtain possession of 
their share in the property, if so, on what 
terms? I may note here that it is admitted 
that the sale took place after the sons had ar- 
rived at full age and, therefore, any question, 
which might arire in case one or both 
the sons were minors on date of salo, 
need not be considered in this case. The 
learned Subordinate Judge dismissed this 
suit relying on theruling of this Court in 
the case of Jang: Singh v, Ohaudri Ganga Singh 
(1) and following a decision of the Allah- 
abad High Court in Babu Stngh v. Behari Lal 
(2). In Jangi Singh v. Caudhri Ganga Singh 
(1) it was held “that where family property 
js mortgaged by a Hindun father to secure 
re-payment of an advance made at the time 
of the mortgage his son cannot challenge 
the mortgage on the ground that there was 
not an antecedent debt. In order to chal- 
lenge such a transaction he must show 
that -either the debt was not contracted at 


all oris no longer in existence or is tainted "œ 
a 


a 10 0. O. 360. 
2) 30 A, 156; A. W. N. (1908) 61;6 A L. J. 116, 


~, spare in .the property as well as the father’s 
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“with immorality.” "In Babu Singh v. Behari 
Lal (2) a suit was brought by a mortgagee 
to recoyer money due upon eight bonds 
-and it was held that “according to the Hindu 
Law of the Mitakshara school: itis not ne- 
cessary in order to establish a son’s liability 
for his father's debt that- it should be shown 
that the debt was contracted for the benefit 
of the family. _ltis sufficient, in order to 
establish the liability ofa son to pay 8 per- 
sonal debtof his father, ifthe debt be prov- 
ed, and the son cannot show that it was 
contracted for immoral purposes or was such a 
debt as does not fall within the pious duty of 
the son to discharge.” 

“PE think it may betaken as settled law that 
if'a -claim is brought against Hindu father 
npon a deed executed by him the whole of the 
family property can be sold and“ the sons 
cannot avoid'the'sale unless they can show 
that the debts were tainted with immorality. 

he precise point in this case is somewhat 
different. There’ was a voluntary alienation 
without necessity for inadequate priĉe.'. Can 
the’ sons challenge this’ alienation and; ifso, 
on what grounds P Mr. Trevelyan in Chapter 

VIII of his book on Hindu Family Law dis- 
cussed this quéstion, He has referred to 
the caseof Hasmat Rat vy Sundar Das (8), 
where the. law is laid down as below :— 
“Where there is a sale by the father, not on 
account ofan antecedent debt, the sons can- 
nof, unless the money was obtained -for il- 
legal immoral purposes, set it aside without 
refunding the amonnt of the purchase-money, 
as the purchase-money would be a debt which 
they would be liable to pay.” Thir :deciston 
is based npon aruling of the Judicial Com- 


mittee, of the -Privy Council in Girdharee Lall. 


v, Kantoo Lall (4). The rulings upon this 
subject-are very numerous and ‘are set forth on 
page 399 of the Mayne’s, Hindu Law, seventh 
edition. I have carefully examined them. 
The learned ‘author there remarks that the 
decision of their Lordships of the Privy, 
Council “has been followed in numerous 
eases from all the Presidencies where sales 
or mortgages by a father for the. purpose 
of satisfying antecedent debts of his own, 
which were neither immoral on the oue hand, 
nor beneficial to the family on the other, have 
been held to bind the sons, and the grandsons’ 


Ta) 11.0. 396. 
(4) 1I, A. 321; 22 W.R, 56; 14.B, L. R, 187. - 


~< It has been urged on 
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share.” The whole question is «full of 
difficulty and as remarked by Mr. Mayne on 
page 458, “It must beowned that the prin- 
ciple of ‘the Mitakshara, that sons have 9 
right’ to control their father in the alienation 
of the family property, is almost nullified by 
the other principle that they are bound afier 
his death to pay his debts, even though 
contracted without necessity and by the 
logical extension of that principle, recently 
laid down by the Privy Council, that the 
father is entitled to sell the family property 
in order to pay off his own debts, which were 
not contracted for the benefit of the family, 
but which the sons would be under moral ob- 
ligation to discharge.”’. | 
behalf of the 
appellant that a distinction should be 
drawn between antecedent and contempo- 
raneous debts, but I confess that I feel © 
considerable difficulty in drawing any dis: 
tinction between thesetwo so -faras Hindu 
Law-is concerned. The general principle is 
perfectly clear that the sons are liable for all 
debfs unless they ‘are proved to be im- 
moral and the-burden lies on the sons to 


. show that the debts come under this cate- 


gory. In the case of Chidumbara Mudaliur 
v. Koothapeumal (5), it is laid down that 
“there is no distinction, in principle, between 
a mortgage given for an antecedent debt 
and a mortgage given for a debt then 
incurred, for in either case the debt is 
binding on the son and the enforcement ` 
of the security exonerates the son from the 
burden of his father’s debts.” I have ex- 
amined all the rulings quoted in Mayne’s 
Hindu law and‘a large number besides. 
I find that the Courts are practically agreed 
that ancestral family property can be sold 
in order:to satisfy the father’s debts, which. 
are not immoral, and it appears to me that 
there is only a difference in degree between 
a case like the present, where there is a volun- 
tary alienation and the numerous cases cited 
in which property has been sold in exe- 
cution .of a decree against the father and 
the sons have attempted to set the sale aside. 
The'sons are usually unsuccessful unless 
they can prove that the debts are immoral. 
In the present case if Binda Sewak had 
borrowed the money on mortgage without 
selling the property and the mortgagees 
had sued upon the pains im oe 
o (5) 27 M; 326, °. 
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.Binda Sewak’s sons as defendants, they 
would have got a decree because it is ad- 
mitted that the debts are not immoral and 
the sons could only save the property by 
satisfying the decree. In this case where 
the ssns had no opportunity of discharg- 
ing their father’s debts and the sale took 
place withont necessity and for an inade- 
quate price I hold, following the decision 
of the Calcutta High Court in Sasi Bhushun 
Raha v. Tara Lal Singh Deo Bhadur (6) 
that the appellant as representing the in- 
terests of the sons can obtain possession of 
this share on paying the amount which 
is equitably due upon it. The appellant 
is a speculator and has thrust himself into 
this case because he particularly wants a 
share in this village. In these circum- 
stances I hold that he is not only Hable 
for refund of the proportionate share of the 
money which has heen laid out by the 
respondent in improvements. The original 
alienation took place so far back as 1900 
and the present suit was not instituted until 
1907. It would not be equitable to disturb 
Basant Singh withont giving him adequate 
compensation. i 

For the above reasons, I would dismiss 
the appeal of Sheopal Singh appellant No. 
1 with costa on half the claim in both 
Courts, accepting the appeal of Mahabir 
Prasad appellant No.8 granting him a 
decree for possession of half the property 
in snit on payment of Rs. 3,863 which 
must’ be paid within two months from this 
date. If the sum is paid within two months 
he should get his costs on half the claim in 
both Courts from Basant Singh respondent. 
If not paid within that period, the appeal 
should be dismissed with costs on half the 
élaim in both Courts. 

Chamier, J, C.+-This case was argued be- 
fore ts on the assumption, which appears 
to be correct, that Basant Singh is in no 
better position under his purchase from 
Ram Prasad than he was under his original 


purchase from Binda Sewak. The Court . 


below dismissed. the suit on the strength 
of the decision in Jangi Singh v. Ohaudri 
Ganga Singh (1). That was a case of mort- 
gage by a Hindu father in a joint family. 
The ov3e before us is one of a sale by 
a Hindu” father in a joint family 
for a consideration consisting partly of an 
(6) 22.0. 494 atip.7496, 
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antecedent debt and partly of a sum paid 
at the time of the sale. No necessity has 
been established for the sale. No case has 
gone the length of holding that a Hindu 
father in a joint family can voluntarily 
sell the family property, withont necessity 
not to pay of an antecedent debt but in 
consideration of a sum paid in cash at 
the time of the sale. Much a decision 
would put an end to the control of the 
sons over their father’s dealiugs with the 
joint family property ond wonld enable a 
father to convert the immovable property 
of the family into cash as and when he 
pleased. 1 hold that the sales in the 
present case were not binding upon the 
sons. I understand the plaintiffs to concede 
that they were bound under section 51 of 
the Transfer of Property Act to pay their 
share of the sum spent on improving the pro- 
perty. Iagree with the order proposed by 
my learned colleague. 

Decree modified. 





(s. c, 12 O. C. 257.) 


OUDH JUDICIAL COMMISSIONER'S 
à COURT. 
Second Civiu APPEAL No. 235 or 1908, 
July 5, 1909. s 
Present :—Mr. Evans, A. J.O. a 
RAM CHARAN AND ANOT HER-—— DEFENDANTS 
APPELLANTS— 
versus 
BHIKHARI LAL—Pratntire—ResponDenr, 

Signature, meaning of—Execution of mortgage by 
illiterate person—Signing of executant’s name by an- 
other on hig behalf—Absence of mark—Transfer of Pro- 
perty Act (IV of 1882), 8. 59. 

If a mortgagor is uliterate, ib is a good signature 
if, in the presence and at tho requost of the mort- 
gagor, some other person signs the mortgagor's 
name on his behalf as executant of the document 
The absence of a mark doos not invalidato the 
oxecation of the deced. Deo Nurain v. Kukur Bind, 24 
A. 319, followed. 

Appeal against the decree of the Sub- 
ordinate Judge, Unao, dated 21st July 
1908, reversing the decree of the Munsif, 
Safipur dated the 17th March, 1908. 

Mr. Samiullah Beg, for the Appellants. 

Babu Hargobind Das, for the Respondent. 

Judgment.—tThis is an appeal against 


a decision of the Subordinate Judge of Unao w 


under which he granted a foreclosure decre 
in favour of the respondent directing ethe 


> 
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appellants to pay Rs. 150, within six months 
from the date of the decree. 

The point in dispute between the parties 
was whether the mortgage-deed was duly 
executed according to law. The learned 
Subordinate Judge found it had been 
duly executed and this is a finding of fact, 
which is conclusive unless it can be shown 
that that finding is contrary to law. 

On behalf of the appellants in second 
appeal, it is urged first, that the terms of the 
mortgage-deed show that it was to secure a 
sum of Rs. 100 and, therefore, it should have 
been registered. Secondly, that the mortgage- 
deed was not duly signed according to the 
provisions of section 59 of the Transfer of 


Property Act. 


As to the first contention, I find that the 


niortgage-deed recites that Rs. 100 were due 
from the executants under a decree, which 
had been passed against them in the Court 
of the Munsif. They admitted that this 
amount was due and agreed to pay it off 
in seven instalments as detailed at the 
foot of the deed. Tha instalments are for 
Rs. 14 each, the total of which comes to 
Rs. 95 Itis recited that: “The executants 
agree to pay the aforesaid money accord- 
ing to the tnstalmente agreed by us.” 

It is sontended that this is in substance 
a mortgage- deed for Rs. 100 although the 
detail given at the end of the deed shows 
onty a total of Rs. 98. The learned Sub- 
ordinate Judge found that Rs. 2 were pur- 
posely omitted in order to prevent the ex- 
penses of registration -and, therefore, the 
deed in substance was for Rs. 98 only. 
According to the evidence of the respond- 
ent, it appears that the instalments were 
purposely made for Rs. 98 in order to 
save the expenses of registration. This evi- 
dence is uncontradicted. I, therefore, hold 
that the deed was in substance for Rs. 98 
and no registration was necessary. 


In support of the second contention the 


learned pleader urges that no marks of the 
executants appear in the deed, below their 
names and, therefore, it cannot be said that 
there was any signature within the meaning 
of section 59 of the Transfer of Property 
Act. The signatures of the executants are 
made by the pen of Debidin, who is found 
to be one of the marginal witnesses and, 
ag the learned Subordinate Judge found 
that the deed was duly executed, it must 
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be presumed that he found that Debidin had 
signed it in the presence of and at the request” 
of the executants. I donot think that the . 
absence of a mark invalidates the execution 
of the deed. I refer to the ruling of the 
Allahabad High Court in the case of Deo 
Narain Rai v. Kukur Bind (1), where it was 
held that “if the mortgagor is illiterate, it 
is good signature if, in the presence and 
at the request of the mortgagor, some other 
person signs the mortgagor’s name on his be- 
half as executant of the document.” I hold 
that the decision of the learned Subordinate 
Judge was not contrary to law and; therefore, 
it must be upheld; 

It has also been urged on behalf of the 
appellant that the learned Subordinate Judge 
was wrong in admitting further evidence and 
the case of Kessowji Issur v. G.I P. Ry., Oo, 
(2), has been cited. 

In the present case, it appears that the 
deed had been executed in satisfaction of 
money due under a decree and the learn- 
ed Subordinate Judge in order to satisfy 
himself as to the reality of the considera- 
tion directed the respondent to send for 
the file of that case. The file was sent 
for in compliance with this order. It is 
contended that the learned Subordinate Judge 
had no right to call for further evidence 
under section 563 of the Code of Civil Pro- 
cedure, 1882, without giving  suflicient 
reason for so doing. The reason is apparent 
from the judgment, although it was not 
specially set forth ‘before the record was sent 
for. But in any case this objection fails 
because I am of opinion that even without 
perusing the record the learned Subordi- 
nate Judge would have been justified in 
coming to the finding that he did in favour 
of the respondent, which was that the deed 
was duly executed. 

The appeal fails and is dismissed with, cost. 

Appeal dismissed. 

(1) 24 A. 319. 

(2) 31 B. 881; 11 C. W. N. 721;60.L.5.5;44,. 


L. J. 461; 2 M. L. T. 485; 9 Bom. L. R. 671; 17 M. L. 
J. 247. 
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: OUDE JUD.CIAL COMMISSIONER'S 


COURT. 
Suconp Civiu Arrea No. 224 or 1907. 
November 12, 1908. 
Present :—Mr. Chamier, J. C. add 
Mr. Evans, A. J. C. 
MUHAMMAD BASHIR-UZ-ZAMAN— 
DHPENDANT No. 3—APPELLANT 
versus 

Pandit SURAJ NARAYAN AND OTHERS— 

PruAINTIFES, AND SRI KISHEN BAHADUR 

AND OTHSRS—DEFENDANTS-—RESPONDENTS, 

Appeal—— Decree against one defendint —Real dispute 
between co-defendunts—Appellate Court can pass decree 
against co-defendant on the apveal of a defend mt— 
Mortyage—-Sub-mortgage—Moriqagor having notice of 
aub-mortguye — Security of eub-mortgayee cannot be des- 
troyed by redceminuy the mor tyage 

Where the real dispute is not between the plain- 
uff and the defendants but between the co-defend- 
ants und u decree has been pussed against one 
dofendant and the suit has been dismissed against 
tho other, the appellate Court cau, on the appeal 


‘of a defendant, pass a deorce in favour of the plaintiff 


who hus not appealed, ogainst the other defendant, 
when the passing of such a decreo is necessary 
to give relief to tho appellant. 

Sora v. Narayan Rao, 18 B. 620; Rup Janu Bibi 
v. Abdul Kadır, 31 C. 643; Kalu Kade v. Viswanatha; 
28 M. 229, 15 M L J. 212, Puthinat v. Balwant, 
Rent Appeal No. 11 of 1902. followed. 

Firzand Ali Khan v. Bismillah Begam, 27 A. 28. not 
followed. 

A mortgagor huving notice of a sub-mortyugo 
is bound by it. He caunot destroy the seourity 
of the sub-mortgageo by paying off the mortgagec. 
After assignmont of a debt und notice giveu to 
the debtor, the dobter cannot discharge himself 
witbout making payment to the assiguce of tho 
debt. 

Inre Burrell, L R 7 Equity, 399, followed 

Buildeo Parshad v. Gur Bus Singh, 8 O. C. 140, 
mot followed. 

In re Lord Southampton’s Estate, L.R, 16, Ch. Div, 
978, referred to. 

Appeal against the decree of the District 
Judge, Hardoi, confirming the decree of the 
Subordinate Judge of the same placas, dated 
8th January, 1905. 

Messrs. Mumtaz Hussain and Muhammad 
Nasim, for the Appellant. 

. Babu Ishri Parshad, for Respondent No. 4. 

Pandit Gokaran Nath Misra, for Respond- 
ent No. 5. 

Judgment. 

Chamier, J.C._—By deeds of 1883 and 1889 
Shankar Prasad mortgaged his 2 biswas 3 
biswansts 5 kachwansis share in Bhatpura to 
Ganga Sahai and placed him in possession. 
Ganga Sahai died leaving two sons Sri Kishen 


Bahadur who is the first defendant and Kuat 
Bahadur father of Tegh Bahadur who is th® 
sixth defendant. In April, 1885, Kua? 
Bahadur and his son Tegh Bahadur mort 
gagod their interest under the mortgages o 
1883 and 1889 along with a 10 biswas share 
in two villages Rampura and Ant Sant to 
Sham Narain the predecessor-in-title of the 
plaintiffs. Sham Narain thus became sub- 
mortgagee of half the share in Bhatpura and 
mortgagee of the share in the other two 
villages. In August, 1895, Sri Kishen 
Bahadur purchased all the rights of Shankar 
Prasad in Bhatpura; the deed by which this 
was effected recited the mortgages of 1883 
and 1889 and stated that Rs. 11,374-12-0 
out of the purchase-money had been left with 
Sri Kishen Bahadur on that account. In 
November 1896 Tegh Bahadur (his father 
having died) gave n registered receipt to 
Sri Kishen Bahadur for Rs. 5,687-6-0, it 
being stated that Rs. 2,360 had been left 
with the latter wherewith to discharge the 
sum due on the mortgage of April, 1895, 
and that the balance had been paid to Tegh 
Bahadur. Rs. 2,369 was the exact amount 
then due on the mortgage of April, 1895, 
and this ‘transaction is put forward by defen- 
dants Nos. ] and 5 as effecting the redemptien 
of Tegh Bahadur’s interest in the mortgages 
of 1883 and 1889. 

In 1898 Tegh Bahadur sold the 10 biswas 
share in Ant Sant to the predecessor of 
Chaudhari Muhammad Jan who is the second 
defendant and the 10 biswas share in Ram- 
pura to a person who is represented in this 
suit by Bashir-uz-zaman and Naim-uz-zamau 
the 3rd and 4th defendants. Both shares 
were stated to be free from incumbrances. In 
the same year Sri Kishen Bahadur mortgaged 
the half share in Bhatpura to Thakur 
Jawahir Singh the 5th defendant. 

Sri Kishen Bahadur paid a portion of tho 
sum of Rs. 2,860 mentioned above to the 
plaintiff but he returned the balance to 
Tegh Bahadar. 

In January, 1905, the plaintiff brought 
the suit out of which this appeal has arisen 
claiming a decree for sale of the property 
mortgaged to them by the deed of April, 1895. 

Defendants Nos. 1 and 5 relied upon the 
receipt of November, 1896, as showing that « 


Tegh Bahadur’s interest under the mortgages e 


of 1883 and 1889 had been redeemed and 
pleaded that redemption of that mortgage pr 
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an end to the sub-mortgage of 1895, therefore, 
the plaintiffs could not proceed against the 
half share in Bhatpura. 

Defendants Nos. 2, 3 and 4 pleaded that they 
had purchased the shares in Ant Sant and 
Rampura free from incumbrances, that defen- 
dant No. 1 ought to have paid off the mort- 
gage of 1895, and that at all events the half 
share in Bhatpura, t. e., the interest of Tegh 
Bahadur as mortgagee in that half share 
was still liable forthe mortgage money along 
with the share in Ant Sant and Rampura. 

The first Court fixed no less than 24 issues 
several of which were directed to the question 
whether the shares in all three villages are 
still bound by the mortgage of 1595 as 
contended by defendants Nos. 2, 3 and 4 or 
only the shares in Rampura and Ant Santas 
contended by defendants Nos. 1,2 and 5. It 
decided the question in favour of defendants 
Nos. 1,2 and 5 and absolved them and the 
half share in Bhatpura from liability. 

The plaintiffs did not appeal but defendant 
No. 3 appealed for himself and defendant No. 
4 contending that the half share in Bhatpura 
was still bound by the mortgage of April, 
1895. The District Judge dismissed the 
appeal. This is a further appeal by defen- 
dant No. 3. 


The respondent Sri Kishen Bahadur 
objects in limine that as the plaintiffs did not 
appeal to the District Court defendant No. 3 
had no righf to appeal to that Court and has 
noeright to appeal to this Court on the 
question of the liability of the half share in 
Bhatpura and that this is a matter between 
defendants which cannot be decided finally 
in this suit. According to the Allahabad 
High Court when a suit has been dismissed 
against one of two defendants by the Court 
of first instance and the defeated plaintiff has 
not appealed against that part of the decree, 
the addition of the defendant against whom 
the suit was dismissed to the array of parties 
does not empower the appellate Court to 
pass against him.a decree which the Court of 
first instance declined to pass and in the 
decision of which the plaintiff chose to 
acquiesce (Frazand Ali Khan v. Bismillah 
Begam (1), But in Sotru Padnanabh Rang- 
appa v. Narayan Rao (2), whero a Sub- 


e ordinate Judge had dealt with a case at 


- «æ (1) 27 A. 23, 


the hearing as raising not only a question 
(2) 18 B, 620. 


a 
between the plaintiff ond defendants but 
also as between the defendants and had 
passed a decree against one defendant, it was e 
held that on the appeal of that defendant 
the appellate Court could pass a decree 
against both defendants; andin Rup Janu 
Bibi v. Abdul Kadir Bhuyan(3). a suit for con- 
tribution, in which the subordinate Court had 
passed a decree against defendant No. 1 and 
dismissed the suit against defendant No. 2, it 
was held that on theappeal of defendant No. 1 
the decree could be:‘altered so as to make 
defendant No. 2 liable. The reason given for 
the decision was that the real contest was not 
between the plaintiff and the defendants but 
between the defendants. | 

In Kulu Kaide Pillai v. Veswanatha Pritar 
(4), the plaintiff claimed a deeree for property 
against several defendants on the ground of an 
alleged sale of the property to him by the 
third defendant and alternatively a decree for 
return of the purchase-money by the third 
defendant. The first Court dismissed the 
claim for possession but gave the plaintiff a 
decree for the purchase-money. It was held 
that it was not competent to an appellate 
Court on the appeal of the third defendant 
to substitute for the decree of the first Court 
against the third defendant a decree for 
possession of the property against the other 
defendants, but both the learned Judges held 
in effect that on the appeal of a defendant 
a decree can be passed in favour of a plaintiff- 
respondent who has not appealed when the 
passing of such a decree is necessary to give 
relief to the appellant. 

The only case in this Court which I have 
been able to find is that of Pirthipat v. Balwant 
(5), decided by myself. In that case one or 
other of two men was liable for the rent of a 
holding. The landlord sued both and got a 
decree against one only. That defendant 
appealed impleading the plaintiff and tho 
other defondant. The District Judge allowed 
the appeal and passed a decree against the 
other defendant. I held that the Judge had 
power to do so. The real dispute in that case 
was between the defendants, The plaintiff 
was bound to get a decree against one or other 
of the defendants and he did not care which 
of them was found liable by the Court. My 
decision goes farther than the Madras High 
ca) 810 643. 

(4) 28 M. 229; 15 M. L. J. 212, 
(5) Rent Appeal No. 11 of 1902, 
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Court‘ is prepared to go but seems to be 
supported by the decisions of the Calcutta 
sd Bombay High Courts. 

I do not think that it is necessary in the 
present case to go farther than the Madras 
‘High Court has gone. The correctness, 80 
far as it goes, of the proposition laid down 
by that Court in the case above cited seems 
self-evident. 
| In the present casein order to give the 
defendant-appellant the relief which he 
claims it is necessary either to enlarge the 
decree ` in favour of the plaintiffs so that it 
“may direct the sale of the half share in 
-Bhatpurn or at least to declare that that 
share (here and in other places where I have 
referred to that half share, I mean of course 
Togh Bahadur's interest as mortgagee in the 
shalf share) is Hable to be sold in satisfaction 
of the plaintiff's claim. Jt appears to me 
that regard being had iv the pleadings the 
former is the proper course to take. 

But it is said that a mortgagee is always 
at liberty to abstain from proceedings against 
this or that portion of the mortgaged- pro- 
perty. and that 
reason why the decree which the plaintiffs 
have accepted should not be disturbed. The 
answer to this is that they asked for the sale 
of the half share in Bhatpura and the Conrts 
below have decided that the half share con- 
cerns defendants Nos. 2, 3 and 4 much more 
than the plaintiffs, who have sufficient security 
withont it, and seem to have taken no interest 
in the discussion of the question. The 
appellant apprehends that the decision of the 
Courts below will prevent him from hereafter 
obtaining contribution from. the half share 
in Bhatpurwa: 

It seems probable that this will be the 
result of those decisions if they are not set 
aside, for it is settled law that issues may 
arise between defendants in such a way that 
the „decision “of them is res judicata (seo 
Magniram v. Mehdi Hossein Khan (6), a case 
which resembles the present case in many 
respects). 

Upon the question whether Bhatpura 
was freed by the mortgage by what took place 
in November, 1896, I have very little doubt. 
The Courts below have followed, the case of 

` Balleo Parshad vi Gur Bux Singh (7), where 
Mr. Scott held “a person who accepts a sub- 


(8) 31 C. 95, @ 80 6.10. 


this constitutes a special. 


i 


mortgage of property does so at the risk of 
his security disappearing by redemption of 
the original mortgage and that his interest 
in the property continues only so long 
as his mortgagor has interest in the “ pro- 
perty”. I am unable to accept this proposition. 
In the casa of In re Burrell (8), the facts were 
that one Burrell had mortgaged certain pro- 
perty to Deakin who had sub-mortgaged it 
to Eyton. : Without any concurrence on the 
part óf Eyton some arrangement. was made 
between Deakin and the executors of Burrell, 
who had died, by which the property was 
conveyed to Deakin who undertook to release 
Burrell’s estatefrom all liability in respect 
of the mortgage debt. Eyton nob having 
received payment brought ina claim against 
Burrell’s estate. Vice-Chancellor James in 
allowing said— It is quite clear that after 
assignment of a debt and notice . given to 
the debtor the debtor cannot discharge 
himself without “making payment to the 
equitable owner of the debt.” (The use 
of the word “equitable” is due to 
the fact that in those days assignments of 
debts andother choses in action were recogniz- 
ed only by Courts of Equity}. In In re Lord 
Southampton’s Estate (9) Vice-Chancellor 
Malins said— ‘I quite agree that it is not 
necessary to give notice of the assignment 
of a mortgago (he was referring to” an 
equitable mortgage) but by taking a trans- 
fer and not giving notice you exptse yourself 
to the risk that the mortgagor may make, the 
mortgage of no avail by paying off the mort- 
gagee.” The rule applied in these cases is 
recognized by section 130 of the Transfer of 
Property Act (LV of 1882). This section 
does not apply to transfer of mortgages but 
the rule enunciated in it was in existence 
long before the Transfer of Property Act was 
passed. Itis a rule ofequity and inthe 
absence of authority to the contrary 1 must 
apply it to the present case. Jt will be 
observed that Mr. Scott in the case men- 
tioned above did not consider the effect of 
notice at all. 

in the present case Sri Kishen Bahadur 
had notice of the sub-mortgage. The receipt 
of November 13th, 1896, proves that. There- 
fore, the plaintiffs are not affected by tho 
payment made to Tegh Bahadur and their 
sub-mortgage can still be enforced against © 


Sri Kishen Bahadur. 
(8) L. R. 7 Equity 309. (9) L. R. 16 Oh Dir. WIS 


ri 
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It was suggested that Thakur Jawahir 
Singh is in the position of a purchaser for 
value without notice, but he must have had 
notice of the deed of 8th August, 1895, and 
that disclosed the mortgage of 1889. If he 
did not call for evidence that the mortgage 
had been redeemed he was guilty of gross 
negligence. If he did call for it he must 
have been aware that the plaintiff's sub- 
mortgage had not been redeemed. 

I would allow this appeal and modify 
the decrees, of the. Courts below by giving 
the plaintiffs a-decree in the usual form 
against defendants Nos. 1 and 5 for the saleof 
the sixth defendant’s interest in Bhatpura 
under the mortgage-deeds of 1883 and 1889. 

Evans, A. J, C—T concur. 

; Decree modified. 





(xc. 5 N. 3 BR. 180) 
NAGPUR JUDICIAL COMMISSIONER’S 
, COURT. ` 
` Frest Orvik APPHAL No. 43 or 1908. 
` July 29, 1909. 
Present :—Sir Bipin Krishna Bose, Kr., 
: A. d. O. 
ONKAR AND ofHers—Derenpants— 
APPELLANTS 
Versus 
e LAKMICHAND—Prarntirye— 


RESPONDENT. 

Court Fee—Decree for foreclosure declaring amount 
due on mortgage—Appeal for reduction of the amount 
—Coyit-fee on memorandnm of appeal should be com- 
puted on the amount of reduction and not on the prin- 
ajal money secured by ‘mortgage—Oourt Fees Act 
CVII of 1870), 8.7, cl. (ZX), Sch. I, art. 1—" Suit” does 
not include appeal. 

In a suit for foreclosure, the plaintiff-mortgagee 
obtained a decree declaring the amount due on 
tho mortgage. The defendants-mortgagors preferred 
an appeal against the decree on the ground that 
a smaller amount was duc. The right of the plain- 
tiff to forocloso was not challenged in appeal : 

Held, that the Court-fee loviable on the memo- 
randum of appeal was to be computed; under article 
1, Schedulo I of the Oourt Fees Act, on tho sum 
by which the amount found duc in the decree was 
sought to be reduced in appeal, and not on the 
principal moncy expressed to be securod by the 
instrument of mortgage, under section 7 (ix) of 
tho Act. 

Nepal Rai v. Debs Prasad, 27 A. 447; Mahadeo 
Prasad v. Gorakh Prasad, 30 A. 547;4M. L. T. 448; 
A. W. N. (1908) 241 ;5 A. L. J. 581; Baji Lal v. 
Gubardhan, 31 A. 265;8 A. L. J. 155;1 Ind. Cas. 
1000; KRoferorco under Court Fees Act, 1870, 29 M. 367, 
16 M. L. J. 286, followed. 


s Umarkhan vy. Mahomedkhan, 10 B. 41; Pirbhu Narain 
yts Ram, 13 A, 94, dissented from. 


AN 


“ Schuedles has been paid thereon. 
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Tho word “suit” in section 7 (ix) of the Coart 
Fees Act does not include an appeal. j 
Appeal against the decree of the District, 
Judge, Hoshangabad, dated April 30, 1908. 
Mr. J. O. Ghosh, for the Appellants. 
Mr. R. B. V. R. Pandit, for the Respond- 
ent. 


Judgment.—tThis is an appeal by 
the defendants-mortgagors from a decree 
for foreclosure of a mortgage, which is a 
combination of a mortgage by conditional 
sale and a mortgage with possession. The 
right of the plaintiff-mortgagee to foreclose 
is not challenged in the appeal. It is di- 
rected solely against that part of the decree, 
which determines the sum due òn the mort- 
gage and which sum the mortgagors have 
been ordered to pay to the mortgagee, the 
contention being that the whole of the mort- 
gage-money, principal and interest, has been 
folly satisfied out of the profits realized 
from the mortgaged estate by the mort- 
gages. The Court-fee on the memorandum 
of appeal has been paid on the principal 
money expressed to be secured by the in- 
strument of mortgage. The respondent- 
mortgagee objects and says that it should have 
been paid on the whole amount found due by 
the decree. 

The question is, whether the Court-fee 
should be computed in accordance with clause 
Gx) of section 7‘ of the Court Fees.Act or 
under article 1 of Schedule I of the Act. 
The former provides for three classes of cases 
arising out of a mortgage transaction and 
in each instance it refers in express term 
to “ suits.” Unless then the word “ suit” 
can be held to include the word “ ap- 
peal” this provision of the Act cannot be 
made to apply to appeals, even though their 
subject-matter may be made to come under 
one or other of the three kinds of legal 
proceedings which it specifies. Section 6 
lays down that no document” of any of the 
kinds specified as chargeable with fee in 
the first and second Schedules to the Act 
shall be accepted, unless a fee of an amount 
not less than that indicated in the said 
Article 
1 of the first Schedule and articles 4, 5, 
11, 15, 17 and 21 of the second Schedule 
make express provision for fee to be paid 
on memorandum of appeal. Some of these 
articles provide fpr fee payable on a plaint 
part passu. There are also provisions in 
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the body of the Act itself where the same 
method of treating these two phases of a 
tigation separately in express terms is ob- 
served. For instunce, while in the cnse of 
every kind of legal proceedings dealt with 
in section 7, provision ig made only for 
suits, in the case of actions for accounts, 
provision is made in distinct terms both 
for suits and appeals. (See sub-clanse (f) 
of clause (iv) of the section.) The party 
in such an action has to state the amount 
at which he values the relief sought in his 
memorandum of appeal and thefee is made 
payable according to such valuation. Then 
comes section 8, which relates only to the fee 
payable on a certain class of appeals. Next 
comes section 12, sub-section (1) of which 
provides how any question relating to valuu- 
tion for the purposeof determining the fee, 
when the same isin dispute, is to be settled. 
It is to be settled in the case of a plaint 
or memorandum of appeal, as the case may 
be, by the Court in which the same is 
filed. Reference may also be made to sec- 
tions 18 and 17, where the same thing hap- 
pens. A consideration of these various pro- 
visions of the Act leads to the conclusion 
that it is not intended to include in the 
term “suit ” the term “ appeal”. They 
form two separate matters and provision 
for one is not to be deemed as provision for 
the other. 

Again clause (ix) of section 7 talks of suitd 
to foreclose the mortgage or, where the mort- 
gage ig made by conditional sale, to have 
the sale declared absolute. Where in an ap- 
peal, the relief sought is neither the one 
nor the other, the clause cannot according 
to its plain meaning, apply. When a mort- 
gagor, admitting the mortgagee’s right to 
foreclose, appeals only with a view to bring 
about areduction of the amount found due, 
orto have it declared that nothing is due, 
he cgunot be said to be doing any of the two 
things contemplated in the clause. As re- 
gards the first class of actions dealt with 
in the clause, namely, suits to redeem in 
cases where the mortgages is in possession 
of the property mortgaged, an appeal by 
the mortgagor from a decree passed in a 
suit by the mortgagee to enforce the mort- 
gage can scarcely be classed as a suit 
against a mortgagee to recover the mortgaged 
estate. 

In the absence then of any express words 
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in cluuse (ix) of section 7 bringing on ap- 
peal like the one in question here within 
its scope, article 1 of Schedule I must ap- 
ply, there is no other provision in tho Act 
which can- apply. It follows that the fee 
must be an ad valorem fee calculated accord- 
ing to the amount by which a reduction 
of the sum found duein the original Court 
is sought by means of the appeal. If the 
contention in appeal is that nothing is due, 
then the fee must be paid on the entire sum 
which the decree orders the mortgagor to pay 
in order that he may redeem. This rule 
seems consistent with equity. The mort- 
gage may be for a large sum and the 
mortgagor may in appeal seek for a re- 
duction of the mortgage-money by a very 
small sum. Tt will be a hardship if he be 
called upon to pay the duty on thelarger 
sum when the relief to which he will be 
entitled if his appeal succeeds will be 
measured by'a much smaller sum. Such 
a rule may in many cases prove an abso- 
lute deterrent, and a mortgagor may be de- 
prived of a reliefto which he is justly entitled 
by his inability to bear the heavy Court-fee 
duty. The provisions relating to appeals in 
forma pauperis may not apply to his case. On 
the other hand, it cannot be regarded a hard- 
ship if a person is called upon to stamp his 
appeal according to the amount at which’ he 
values his relief, simply because the principal 
sum secured by the instrument of mortgage 
happens to fall short of that amount. The 
ordinary rule is, to pay duty according to tho 
amount at which the relief is valued. In 
some classes of cases, an artificial value is put 
on the relief sought. Here, of course, this 
special method of valuation must be observed, 
whether it favours or disfarours the litigant. 
But where no such method is provided for, the 
fee has to be paid on the amount in dispute or 
the value of the subject-matter determined 
according to ordinary rules observed in the 
daily business concerns of life. Where the 
relief sought represents a certain amount in 
cash, no difficulty can arise. The duty must, 
according to article 1 of Schedule I, be paid 
on that amount. 

As would appear from Notes and Minutes 
given at pages 44 and 45 of the case Umerkhan 
v. Mahomed Khan (1). a different practice ob- 
tains in the Bombay High Court. The hard- ° 
ship involved in levying fee on an appeal in g ° 


(1) 10 B. 41, 
Js 
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suit between mortgagor and mortgagee accord- 
ing to the principal sum secured, where the 
appeal may relaté to a small error in taking 
the account, is recognized in Justice Melvill’s 
Minute. There is, however, no examination 
of the provisions pf the Act and the conclusion 
gloes not seem to be the outcome of a critical 
consideration of its various sections and arti- 
cles. A view in accordance with the con- 
struction I have attempted to puton the Act 
has been taken by the Allahabad and the 
Madras, High Coorts. In Nepal Bas v. Debt 
Prasad (2), Stanley, C. J., held, dissenting 
from the judgment in Pirbhu Narain v. Sita 
Ram (8), thatin the absence of any piovision 
to the-contrary, article 1 of Schédule 1 govern- 
ed an appeal where the relief sought was a 
reduction of the amount found due on the 
mortgage. This was followed in Mahadeo 
Prasad v. Gorakle Prasad (4) and Baji Lal ~v. 
Gobardhan (5). The Madras decikion is a 
ruling on a Reference under Court Fees Act, 
1870 (6). : 

Yor the above reasons I hold that the appel- 
lants must pay Court-fee on Rs. 5, 209-4-3, if 
they wish the mortgage-money to be reduced 


by that sum. 

(2) 27 A. 447. (8) 13 A. 94. 

(4) 30 A. 547 ; 4 M. L. T. 448 ; A. W. N. (1908) 241; 
5A. L.J. 531. | 
+ (5) 31 A. 285 ; 6A. L, J. 165 ;1 Ind. Cas. 1000, 

(6) 29 M. 367 ;.16 M. L. J. 286. - 





(5. c. 5 N.D. R. 134.) 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminat Reviston No. 137 or 1909. 
April 8, 1909. 
Present :—Mr. Drake-Brockman, J. C. 
EMPEROR 
versus 
MOHAN—Accusep. 

Criminal Procedure Oode (Act V of 1898), 988. 337, 
339—Pardon, tender of—Breach of conditions by ap- 
prover-~-No action should be taken against approver 
until the conclusion of the trial of co-accused—Proper 
course to be followed, 

“No action can be taken against a person who hag 
accepted a pardon for breach of contitions on which 
the pardon was tendered until after the case in the 
Court of Sessions is concluded. The proper course 
is to detain the approver in custody till tho con- 

e olusion of the trial of hie co-accused, and then to 
proceed aguinst him, if necossary. 

* Empress v. Pawan, 18 O. P. L.R. 1238; Emperor v, 
Qe 4 Bom L. R. 820; Quceen-Empreot v. Bhan, 


P 
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23 B 493; Queen- Empress v. Ramasami, 24 M. 821 
at Ms 324 ;, Quren-Empress v, Natu, 27 O. 187, followed. 
weon-Empress v.. Brij Nuram Man, -20 A. 620; 


Queen-Emuress v, Budhim, 3 A. L.J. 615, A. W. y 


(1908) 258, 5 Cr. L. J. 144; 29 A. 24, Aing-Emperor v. 
Bala, 25 B. 675, not followed. - 
Case reported by the Sessions Judge; 
Nagpur Division, for quashing the commit- 
ment of the approver ordered by Magistrate, 
First Class, Balaghat, on the-15th March, 
1909. . 
Judgment.—Mohan Gond and three 
others were placed before Mr. A. B. Pande, 
Magistrate, lst class, Balaghat, on a charge 
of murder. At the commencement of the in- 
quiry the Magistrate tendered to Mohan a 
pardon under section 337, Criminal Procedure 
Code. Mohan accepted the tender and being 
then examined as the first witness deposed to 
facts implicating himself and his comrades in 
the commission of the offence. On the follow- 


ing day, when placed in the witness- 
box for cross-examiuation, he retracted 
his former statement declaring it .to be 


false. The Magistrate 
the pardon, put the upprover back ‘in the 
dock and resumed the inquiry, which 
resulted in the commitment of all the four 
persons originally accused. The Sessions 
Judge, Nagpur Division, reported the case 
under section 488, Criminal Procedure 
Code, recommending that the commitment 
of the approver be quashed. 

I consider that the balanceo of judicial 
authority is still in favour of the view taken 
by Ismay, J. C., in Empress-v. Pawan (1), 
namely that no action can be taken against 
& person: who has accepted a pardon for 
breach of the conditions on which the 
pardon. was tendered until after the case 
in the Court of Session is concluded. The 
view of the Allahabad High Court has 
doubtless changed : see Cueen-Hmpress v. 
Brij Narain Man (2) and Emperor v. Budhan 
(3). - But in Emperor v. Revtappa (4), two 
Judges of the Bombay High Court followed 
Queen-Empress v. Bhau (5), in preference to 
the later decision in King-Hmperor v. Bala 
(6), where Queen-Empress v. Bhau (5), was. 
first overlooked nnd then merely doubted. 
In Queen-Empress v. Ramasami (7) Davies 

(1) 13 C. P. L. R. 123. (2) 20 A. 529. 

(3) 29 A. 24; 3 A. L. J. 615; A. W. N. (1906) 258 ; 
5 Cr. L. J. 14 | 

(+) 4 Bom. L. R. 826. (5) 23 B. 493, 


(6) 25 B. 675. 
(7) 2£ M 3821 at p. 324, 


tbereupon withdrew 
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„and Benson JJ., considered Queen- Empress 
v. Bhau (5) to embody the better opinion, 
Lastly, the Calcutta High Court has not 
dissented—so far as I am awato—from 
the view- expressed by Rampini and Pratt, 
JJ., in Queen-Bmpress v. Natu (8). 

The District Magistrate, though called 
on by the Sessions Judge before this 
report under section 438, Code of Criminal 
Procedure, was submitted, is unable to 
show cause why the commitment of the 
‘approver Mohan should not be quashed. 


Accordingly, Mohan’s commitment is hereby - 


‘quashed: he will be detained in custody 
till the trial of his co-accused Uderaj Singh, 
JAnandi and Mansukh has been concluded by 
the Court of. Session. - 


z Commitment quashed. 
(8) 27 C. 187. 





(s. c 5N. L. R. 186.) 
NAGPUR JUDICIAL COMMISSIONER'S 
| COURT. 
Srcoxp CIL Arrear No. 265 or 1907. 
July 15, 1909. 

Present :—Mr. Drake Brockman, J. C. 
Musammat RAIJAI—DEFENDANT— 
APPELLANT 

A versus 

h IRBBAN— PLAINTIFF—RESPONDENT 

. Pre-emption—Natura of the right—Vendee re-con. 
veying to vendor after institution of sut for pre-emp- 
tion—Pre-emptor's right not affected—Lis pondens— 
Muhammadan Lar, rules of, applicable to Hindus— 
Prev-emption, a right of substitution and not of re-pur- 
chase-—Berar Land Revenue Code, a 205. 

After the institution of a suis for pre-emption 
the vendeo cannot defort the pre-emptor’s right 
by ro-conveying to his vendor who has parted with 
- thoavhole of his share. . 

Ganpatsa v. Joomabhai, 2 N. L. R. 150; Auhna v. 
Dewa Stngl., 62 P. R. 1879, followed. 

In tho absence of allegation or proof as to any 
custom different from, or not co-oxtengive with, the 
Muhammadan Lajv of pre-emption, that law must 
bo applied also to tho Hindus. 

Gordhandas v.. E rankor, 6 B.H. O.B. Ap 263; 
Ohakuuri Devs v. Sundan Devi, 28 A. 590; 3 ALJ. 
338; A. W. N. (1906) 144, relied upon. 

The right of the pre-emptor is not one of 
rp-purchaso from tho vendee or from the vendor; 
pre-emption is simply a 1ycht of substitution, en- 
titling the pro-emptor by reasou of a legal inci- 
dent to which the salo itself was subject, to stand 
in tho shoes of tho vendee in respect of all the 
rights and obligations arising from the galo under 
which he. has derived his title, 

Gobind Dayal v. Inayatullah, 7 A. 775, followed. ` 

- Appeal against the decree of the Addi- 


. Chandraban, 
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tional District Judge, Hast Berar, Amraoti, 
dated the Ist February, 1907, reversing the 
decree of the Subordinate Judge, Daryapur, 
dated the 10th September, 1906. 

Mr. G. P. Dick, for the Appellant. 

Sir Bipin Krishna Bose and Mr. M, R. 
Diatt. for the Respondent. 

Judgment.—tThis isan appeal from 
the decree of the Additional District Judge, 
East Berar, veversing- the decree of the 
Subordinate Judge, Daryapur, and allowing 
the plaintiff’s claim for pre-emption. 

The plaintiff Irbhan and the defendant 
Musammat Raijai were co-occupants of survey 


number 149 in mauza Bhamod of the 
Daryapur taluk, the share of each being 
one-half. On the 29th November 1902 Mu- 


sammaé Raijai sold her share for Rs. 1,500 to 
the defendant Jhamnuji. Onthe 19th November 
1903 the plaintiff brought his suit alleging 
that the notice of intention to sell which 
is prescribed by section 206 of the Hyder- 
abad Assigned Districts Land Revenue 
Codo, 1896, had not been given. He further 
alleged that the fair market-value of the share 
was Rs. 1,000 only, that Rs. 1,000 only had 
been actually paid to Musammai Raijai, and 
that Rs. 1,500 was entered in the sale-deed 
with the sole object of hindering the plaintiff 
from enforcing his pre-emptive right. 
the plaintiff's brother, ‘was 
joined as a defendant because he was 
originally joint owner of whateis now the 
plaintiff's share : he died shortly before 
the institution of this second appeal, to 
which his sons have been made parties, 
and may be left ont of account inasmuch 
as he disclaimed .all interest in the property 
from the outset. All the parties are Hindus 
of the Kunbi caste. 

dhamuji and Musammaé Raijai pleaded that 
the transaction between them was a mere 
mortgage and as such did not give rise to 
the right claimed. This defence prevailed 
with the Subordinate Judge, who dismissed 
the suit on the 29th April 1905 holding on 
the strength of certain oral evidence that 
the female defendant had mortgaged, not 
sold her share. On the 15th tdem the 
defence putin copy of a deed executed by 
Jhamuji onthe 7th idem and re-conveying to 
Musammat Raijai the share he had bought in 
November 1902. The Subordinate Judge, ° 
however, made no mention of this transacx * 
tion in his judgment. Fa 
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The plaintiff appealed and the Additional 
District Judge, holding oral evidence 
inadmissible for. the purpose of showing 
that what purports to be a sale-deed was 
in fact a mortgage, remanded the case for 
a fresh decision after trial of the following 
issues:— 

(1) Whether Jhamuji re-conveyed the 
share to Musammat Raijai ; 
(2) Whether the defendants could rely 
on the re-conveyance atter pleading 
‘that the transaction of November 
1902 wasnot a sale but a mortgage ; 
(3) What was the consideration for 
the transaction of November 1902 ? 
After deciding the first two issues in the 
affirmative and finding that Jhamuji actually 
paid Rs. 1,500 for Musammat Raijai’s share 
the Subordinate Judge again dismissed the 
suit, this time on the ground that the 
‘re-conveyance of the share to Musammat 
Raijai put an end to the plaintiff's cause of 
action. 

When the case came for the second time 
before the Additional District Judge he held, 
following Ganpatsa Mahadsea v. Joomabhaz(1), 
that. Musammai Raijai was a stranger when 
she took the re-conveyance from Jhamuji and 
that the plaintiff's right of pre-emption 
was unaffected by that transaction. He also 
helf that by their original defence the 
defendants bad precluded themselves from 
relying on the re-conveyance and that the 
congideration for the sale of November 1902 
avas Rs. 1,500. The plaintiff accordingly 
obtained a decree entitling him to exercise 
his right of pre-emption on paying Rs. 1,500 
to Jhamuji at any time within three 
months of ‘the Ist February 1907. 

The appeal to this Court is preferred by 
Musammat Raijai. Her counsel relied on the 
unpublished rulings of Mr. H. J. Stanyon as 
Officiating Judicial Commissioner, Berar, 
in First Appeal No 180 of 1903 and 
Second Appeal No. 21 of 1904 which were 
considered by Batten, A. J. C., in Ganpatsa 
v. Joomabhai (1), and alsoon the decision 
of Stanyon, A. J. ©., in Mulchand v. Mahadeo 
(Second Appeal No. 203 of 1906), which is 
likewise unreported, as authorities supporting 


the view taken by the Subordinate Judge. No’ 


other point was pressed. _ 
° In Mulchand v. Mahadeo, Mr. Stanyon ex- 


a pressly dissented from the judgmentin Gan- 
(1) 2N. L. R. 150. 
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patsa Mahudsa v. Joomabhat (1) in so far as 
it laid down that a vendee against whom a 
right of pre-emption has accrued oan defert 
that rightby re-conveying to his vendor in 
a case where the latter has parted with the 
whole of bis share. Itis necessarry, there- 
fore, to examine the grounds on whigh my 
learned colleague’s dissent was based. 

The first ground is that the Muhammadan 
Law should not have been regarded as 
having any direct bearing on the case, inas- 
much as pre-emption is recognized in several 
other systems of law, including the Hindu, 
and evidence is wanting to show that the 
right in India owes its origin to Muham- 
madans. I do not propose to deal at any 
length with the historical question thus 
raised. I may, however, point out that Chapter 
XVIII of the Hyderabad Assigned Districts 
Land Revenue Code embodies a set of rules 
relating to pre-emption which closely resemble 
those in the Punjab Laws Act, 1872, as 
amended by Act XII of 1878, and also 
those in the Ondh Laws Act, 1876, as to 
which Mahmood, J., remarked as follows in 
Zamir Husain v. Daulat Ram (2) :— 


“With the exception of certain provisions 
of thelocal Acts applicable to certain 
provinces of India, like the Punjab 
and Oudh, the Legislatyre, whilst 
recognizing the existence. of the 
right of pre-emption in India, has 
hardly provided any rales in regard 
to that right; and even where the 
Statute Book notices the right, the 
rules laid down therein relate 
more to matters belonging to the 
remedy, ad litis ordinationem, rather 
than to subjects appertaining to 
the merits, ad litis decisionem. The - 
Muhammadan Law is the only 
system prevalent in India which 
provides substantive rules relating 
to the right of pre-emption tn a 
systematic form. At least in Upper 
India the origin of the right of 
pre-emption is not traceable to any 
source other than Muhammadan 
jurisprudence which the Musalmans 
brought with them to this country.” 

The same learned Judge in Gobind Dayal 
v, Inayatullah (3), discussed the question 
whether the Muhammadans found the right 


(2) 5 A. 110 at p. 113. (3) 7 A. 775. 
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of pre-emption existing when they came into 
éndia and came to the conclusion that no such 


right had ever been recognized as 
a part of the Hindu Law. In Sheorartan 
Kuar v. Manipal Kuar (4), he ac- 


counted for the adoption and extension 
of the right by Hindus in village commu- 
nities in various parts ofIndia by the in- 
flnence of Muhammadan jurisprudence and 
by the “exclusiveness and immiscibility of 
character which the Hindu system of caste 
and joint family has engendered inthe Indian 
< mind.” The decision of the Madras High 
Court in Ibrahim Saile v. Muni Mir .Udin 
Sailo (5), that the Muhammadan doctrine of 
pre-emption was not law at all in the 
Madras Presidency seems to me to support 
this conclusion. It is also borne out by 
the dictum in CGordhandas Girdharbhai v. 
Prankor (6), to the effect that the local 
custom of pre-emption prevailing among 
Hindus in Gujerat is withont doubt the 
Muhammadan right. In accordance with this 
view of the origin ofthe right the Allah- 
abad High Court has consistently held that, 
jn the absence of allegation or proof as to 
any custom different from, or not co-extensive 
with, the Muhammadan law of pre-emption, 
that law mast be applied to Hindus: see 
Chakauri Devi v. Sundari Devi (7), where 
both the parties were Hindus and the 
right of pre-emption was claimed over pro- 
perty inthe eminently Hindu city of Benares. 
If to all this wo add the consideration that 
Berar has been Muhammadan territory since 
the second decade of the 14th Century, we 
have a strong body of fact and authority 
to justify reference to Muhammadan law, if 
the Code is silent upon any particular point. 

The second ground taken by Mr. Stanyon 
is that the Code shouldbe treated asexhaustive 
on the matters in respectof which it de- 
clares the law*and that the provisions re- 
garding pre-emption should be strictly con- 
atrued, inasmuch as they derogate from the 
general principle that every one is free to 
contract as he pleases for the disposal of 
what belongs to him. The correctness of 
these propositions may fairly be conceded. 
But the inference I would draw from them 
ia that once the right given by the Code 


has accrued it musthold good in the ab- 
(4) 7 A. 258 at p. 207. (5) 6M. H. O. R. 28. 

(6) 6 B. H. ©. R. Ap. 263. 

(7) 28 A. 590; 3 A. L. J. 338 ; A. W. N. (1906) 144, 
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sence of any provision permitting it to be 
affected by an act of any party against whom 
it is enforceable, subject, however, to the 
general rule that a plaintiff suing for posses- 
sion must show that at the date of the 
suit he wasentitled to that relief. Author- 
ity for that general rule will be found in 
Balkrishna v. Krishnarao (8) and in Ramanadan 
Ohetti v. Pulikutti Servai (9), As remarked by 
Collins, J., in Ruys v. Royal Ezchange Assurance 
Corporation (10) "the object of litigation being 
to settle disputes, it is obvious that some 
date must be fixed upon when the rights af 
the porties may be finally ascertained”. In 
Janki Prasad v. Ishar Das (11), Strachey, 
O. J., pointed ont some of the anomalies 
which would result if the plaintiff in a suit 
for pre-emption had merely to prove that 
he had aright of pre-emption and a good 
cause of action at the time of sale. The 
last mentioned case Serh Mal v. Hukam Singh 
(12), Ram Hit Singh v. Narain Rai (13) and 
Nasir Ali Khan v. Natho Bibi (14), are clear 
authorities for the proposition that in pre-emp- 
tion suits based on a tevjib-ul-arz the cause 
of action must be subsisting when the suit 
was brought, and having regard to the 
object of the right—which is admittedly 
that of preventing the introduction of a 
stranger among co-sharers—I think“ the 
principle on which they proceed is applicable 
to cases under the Berar Code» also, Iam 
fortified in this view by the decisicn, in 
Mahiab-ud din v. Karam Ilahi (15), n case 
under the Punjab Laws Act, 1872, where 
the ruling in Serh Mal v. Hukam Singh (12) 
was treated as directly in point. 

Thirdly, exception is taken by Mr. Stanyon 
to the decision of Burkitt, J., in Narain 
Singh v. Parbat Singh (16), on the ground 
the Judge overlooked Ram Gopal v., 
Piari Lal (17), where it was held 
that if, after the institution of the suit 
and before decree, the plaintiff loses the 
status by virtue of which he can claim 
pre-emption, his claim must be dismissed, 

(8) 8 C. P. L. R. 45 at p. 47. 

(9) 21 M. 288. 

(10) (1897) 68 L. J. 
136; 77 L. T. 28; 8 Ap 

(11) 21 A. 374 

EHN 389. . 


Q B. 584 at p.538; 2 Q. B. 
p. 28-4. Q 
(12) 20 A. 100. 


(14) 3 A. L. J. 644; A. W. N. (1906) 215. 


(15) 73 P. R. 1898. 18) 23 A. 247, 
(17) 21 A. 444 e ge oa 
e. 
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‘The latter case “has been very recently 
‘explained in Gopal Prasad v. Badal Singh 
(18). The plaintiff had a right of pre- 
‘emption under the twajib-ul-arz by virtue 
-of the position of his property in a mahal. 
Before: the sale was made .partition pro- 
ceedings had been commenced “for the 
division of the mahal into four muhals and 
before thetime for decree arrived the pro- 
perty sold had. been included in a mahal in 
which the plaintiff was not a co-sharer. Thus 
the plaintiff had ceased to form one of the 
class to whom alone the right of pre-emption 
‘was given by the wajib-ul-arz. In other 
words the loss of the plaintiff's right result- 
ed from a change in his own position. The 
question is whether the same principle can pro- 
perly be applied where the plaintiff's position 
‘remains the same, the only change being 
‘one in the position of the defendants bronght 
about by their own act and without the 
‘consent of the plaintiff. Mr: Stanyon treated 
the re-sale as a “satisfaction” of the plaintiff's 
Sew’ and cited the following as instances in 
int: vi 
“Suppose A sues B for Rs. 500 due to 
him and on receipt of the summons 
B goes and pays A Rs. 500. Could 
A get’ a decree for anything but 
costs after that? Again suppose C 
sues D for an injunction to restrain 
him from cutting a channel for 
r conveying water from Ds land on 
~ to C’s land, and D on receiving 
notice of the suit, closes up the 
channel and opens another channel 
for the passage of water in another 
direction. 
‘get a decree to close up the 
channel—to do 'something already 
done?” - 

These, however, are clearly cases where 
the defendant “satisfies the plaintiff in respect 
to the whole or any part of the matter 
of the suit’, so that œ decree would have 
40 be passed under rule 3, Order 23, Code 
of Civil Procedure. In both the plaintiff 
gets what he wants, not what the Conrt 
thinks he ought to be satisfed with. 

Fourthly, the learned Additional Judicial 
Commissioner treated the position of the 
vendor re-purchasing from the vendee as 
analogous to that of an absolute occupancy 

mb in the Central Provinces who, after 


(8) 31 4. 111;6 A L- 151 Ind, Crs. 819,3 
+ 
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making « transfer voidable under sectiop 


41 (7) of the Tenancy Act seeks to defeat 
the landlord's claim for ejectment of the 
stranger by taking a re-conveyance. The 
principal case cited in this connection is Ohote 
Lal v. Kalu Ram (19). Perusal of that deci- 
sion, however, shows that it is based on the 
principle that a voidable transfer by a tenant, 
if itis avoided by the landlord, leaves the 
tenant right intact unless the landlord can 
prove abandonment of that right by the 
tenant-transferor. In such cases the transfer 
becomes a nullity on the Jandlord’s suc- 
ceeding in his suit to avoid it, and this 
circumstance, in “my opinion, effectually 
distinguihes the position from that which ob- 
tains in a pre-emption case. In Gobind Dyal 
v. Inayatullah (3) Mahmood, J., demonstrated 
at great length that pre- vemption’ in Muham- 
madan law “is simply a right of substitution, 
entitling the pre-emptor, by reason of a legal 
incident to which the sale itself was subject, 
to stand in the shoes of the vendee in respect 
of all the rights and obligations arising from 
the sale under which he has derived his 
title.” The right of the pre-emptor is not 
one ofre-purchase from the vendee or from 
the vendor, nor does it involve setting aside 
the sale to the vendee:in the words of 
Mahmood, J., in the case just cited (at page 
809)—"It is, in effect, as if in a sale-deed the 
vendee’s name were rubbed out and the pre- 
omptor’s name inserted in its place.” That this 
view has the approval of the Legislature is 
clear’from rule 14, Order 20, Code of Civil 
Procedure, according to which the decree in a 
pre-emption suit must direct that the plaint- 
iff’s title shall be deemed to have accrued from 


‘the date of his paying the purchase-money. 


This direction was not prescribed by section 


‘214 of the Code of 1882, though the form 


of decree therein laid down was likewise one 
for delivery of possession, not for conveyance 
and its inclusion in the new Code must bd 
taken as indication that the decree need not 
be supplemented by directing the execution 
of a registered instrument of sale by the 
defendant, as was thought to be essential by 
Shephard, J., in Ramasami v. Ohinnan (20). L 
may also refer to the recent decision of, 
Stanley, C.J., and Barkitt, J., in Tejpal v. 
Girdhari Lal (21). In that case the property 
(19) 11 C. P. L. B. 122, 
(20) 24 BL 449 at p. 463, 
(21) 30 A. 130; 5 A. L, J. 112 


; AWAN. (1903)}]42; 
3M. L, T, 223, 7 
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subject of a snit for pre-emption had been 
Purchased by the vendees with notico of an 
unregistered mortgage for Rs. 99, and it 
was held—after describing the right of pre- 
emption in terms identical with those above 
quoted from the judgment of Mahmood, J., 
in Gobind Dayal v. Inayatullah (3)—that the 
pré-emptor must take the property subject to 
this unregistered mortgage, whether he kad 
notice of it or not. 

Sisthly, the learned Additional Judicial 
Commissioner refused to apply the doctrine 
of lis pendens on the ground that the plaintiff 
was is no way prejudiced by the status quo ante 
haviug been restored. The Transfer of Pro- 
perty Act not having been applied to Berar 
in January 1907 when his judgment was 
written, Mr. Stanyon referred to Bellamy v. 
Sabine (22) as containing the doctrine and 
quoted the following statement of it from 
the judgment of Lord Cranworth L. O. :— 

‘Tt is scarcely correct to speak of lis 
pendens os affecting @ purchaser 
through the . doctrine of notice, 
though undoubtedly the language 
of the Courts often so describes 
its operation. It affects him not 
because if amounts to notice, but 
because the law does not allow 
litigant parties to give to others, 
pending the litigation, rights to the 
property in disputo so as to prejudice 
the opposite party. Where a liti- 
gation is pending between a plaintiff 
and a defendant as to the right 
toa particular estate, the necessi- 
ties of mankind require that. the 
decision of the Court in the suit 
shall be binding, not only on the 
litigant parties, but also on those 
who derive title under them by 
alienations made pending the suit, 

. whether such alienees had or had 

not notice of the pending proceed- 
ings. If this were not so, there 
- could be no certainty that the litiga- 
tion would ever come to an end. A 
mortgage or sale made before final 
decree toa person who had no notice 
of the pending proceedings would 
always render anew suit necessary, 
and so interminable litigation might 
i be the consequence.” 
‘The theory that the plaintiff has not been 


(22) 44 H. R. 849, 
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prejudiced in the case before Mr. Stanyon, 
where the re-conveyance took place be- 
fore the first hearing of the suit for 
pre-emption, is based by the learned Ad- 
ditional Judicial Commissioner upon the fol- 
lowing considerations :— 

“In the view which I take of the Berar 
law as to pre-emption among holders 
of survey-numbers, if Aand B are 

- co-occupants of the same survey- 
number and A wishes to sell his 
share, he is bound to give B the 
first refusal thereof. If Bsell toa 
stranger without giving A such first 
refusal, the law treats B, not as one 
who has madea valid transter, but 
one who by his act has declared a 
wish to sell, and thereupon A’s right 
as the first purchaser is set in mo- 
tion. But B may not have an 
absolute wish to‘sell. He may 
have special reasons for parting 
with his estate to a particular per- 
son who is not a co-occupant, e. g., 
that such person is a favourite 
kinsman, or is a troublesome creditor 
who is willing to accept in full satis- 
faction an estate whereof the market- 

- value is much lower than what is 
‘due to him. On finding that A 
will not consent to a stranger being 
brought in, B may prefer not to sell 
` at all. Is he bound to part 
with his estate to A merely becanse 
he was ready to part, with it to the 
stranger for some such particular 
reasons as I have mentioned? Such 
a view is contrary tothe word do- 
scribing the right, namely pre-emp- 
tion. How can there be a buying 
before some one else when there 
remains no rival purchaser? The 
very object and basis of the pre- 
emptive right is to prevent the 
introduction of strangers as co- 
sharers in the property ; and the 
right is enforced on the hypothesis 
ihat the introduction of a stranger 
causes inconvenience to pre-emptive 
co-sharers. The right is essentially 
based upon the injury which such 
inconvenience is supposed to cause. ° 
From its very origin and nature the * 
right is not one which is to bee 
forced merely as an inatramend*et 
e 
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capricious power or vindictiveness, 
or so as to allow one co-sharer, who 
has nothing to complain of, to 
displace another co-sharer who is un- 
willing to give up his share. The 
moment, the inconvenience and in- 
jury, as a protection against which 
the right exists, are removed, the 
right is satisfied, and parties resume 
the status quo ante the act which 
had aroused the protecting force 
Therefore, a re-transfer by the 
stranger to B pending A’s pre- 
emption sait is not prejudicial to 

but in furtherance of A’s right.” 
Im so faras these remarks proceed upon 
the view that the original vendee acquires 
a defective title from the outset I can find 
nothing in Chapter XVIIT of the Hyderabad 
Assigned Districts Land Revenue Code to 
justify them. On the other hand I have 
given reasons for the opposite view which 
it is unnecessary to repeat. Again, assuming 
that prejudice to the plaintiff must be shown 
before the doctrine of lis pendens can be ap- 
plied I would say that the defendant-vendor 
having transferred all his rights becomes a 
stranger, so that the re-conveyauce does not 
strictly speaking restore the status quo ante. 
Lasfly, I think that the doctrine as embodied 
in section 52 of the Transfer of Property 
Act should be taken as applicable to Berar 


in April 1905, though the Act had not then: 


been applied to that territory: see the judg- 
ments of the Privy Council in Kadir Moidin 
v. Nepean(23)and Ramestoay Koer v. Mahomed 
Mendi Husain Khan (24). 

In the Punjab, where—until May 1905 
when a special Pre-emption Act came into 
force—the law of pre-emption closely re- 
sembled that now operative in Berar it has 
been held that when a saleis once complete 
it is nolonger open to the parties to undo 
their completed act so as to deprive a pre- 
emptor of his rights, and that the vendor 
cannot, therefore, by taking a re-conveyance, 
even before suit brought, prevent -the pre- 
emptor from obtaining a decree: see Kahna 
v. Dewa Singh (25). This case ia distinct 
authority in favour of the view taken by 
Batten, A. J. O. That view is also supported 

“by the decision of Stanley, O. J., and Banerji, 
® (28) 26 0. 1; 25°L. A. 241; 20. W. N 665 

2+) 26 C. 39 at p. 45; 25 I. A. 179; 20. W. N. 633, 

4 ) 62 P. R. 1879. 
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J., in Ghasttey v. Gobind Das(26), where the 
vendee sold not:to his vendor but to a secon 
vendee who had equal rights as a co- 
sharer with the plaintiff. It was there 
held that the doctrine of lis pendens ap- 
plied, and thé plaintiff obtained a decree for 
pre-emption. 

On the best consideration I have been able 
to giveto the question, I hold that after in- 
stitution of a suit for pre-emption the vendee 
cannot defeat the pre-emptor's right by re- 
conveying to his vendor who has parted with 
the whole of his share. The appeal accord- 
ingly fails and is dismissed with costs. In 
the Courts below costs will be borne as 
already ordered. : 
Appeal dismissed. 


(28) 30 A. 467 ; 5 A. L. J. 477 ; A.W. N. (1908) 221. 





(Not reported yet elsewhere.) 


_ MADRAS HIGH COURT. 
ORIGINAL Suir APPEAL No. 47 or 1908. 
September 28, 1909. 

Present :—Sir Ralph Benson, Offg. Chief 
Jastice and Mr. Justice Sankaran Nair. 
T. R. GANESHA ROW-—-APPRLLANT 
versus 
T. YV, TULJARAM ROW AND OTHERS— 


i - RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), 2. 462— 


Power of qua'diax ad litem to compromise without . 


sam iwn of Court—Guardian ad litem also a party 
defendant and father of winor—Release of rights 
affecting family—Compromuse of diubtful rights, 

Under ordinary circumstances a compromise by 
the guardian ad litem of a minor cannot be entered 
into without the sanction of the Court, but a com- 
promise, by the minor’s father of a doubtful family 
claim, should be upheld. 

Appeal from the judgment of the Hon. 
Mr. Justice Wallis, dated 2nd September 
1908 in the exercise of the? Ordinary Ori- 
ginal Civil Jurisdiction of the High Court 
in Original Suit No. 194 of 1906. 


2 


The Hon. P. S. Stvaswamt Atyar (Advocate. - 


General) and Mr. T. R. Vencatarama Sastri, 


for the Appellant. 

The Hon. V. Krishnaswamt Atyar and Mr. 
V. Masilawami Fillay. for the lst Respondent. 

Judgment.—tThe facts are fully 
set out by the learned Judge and we think 
it unnecessary to recapitulate them. It is 
sufficient to say that the decree in the 
Original Suit (C. S. No. 266 of 1886) made 
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Tuljaram Row, the lst Defendant, account- 
able to the family, consisting of three 
“branches besides that of Taljaram for a 
sum of Rs. 3,26,000 and odd. On appeal 
(Original Side Appeal No 33 of 1892) 
he was held to be accountable for an 
additional sum of Rs. 1,40,000 and the half 
share in the Scottish Press purchased by 
him was declared to be family property and 
it was also held that he must further account 
for œ sum of Rs. 1,038,000 for his draw- 
ings from the Press, The share of the 
plaintiffs’ branch in the total sum for which 
Tuljaram was held accountable was about 
Rs. 86,000. While Tuljaram’s appeal against 
that decree was pending, a compromise was 
entered into between the parties by which 
the plaintiffs’ father (the 2nd defendant) 
renounced his share of the amount decreed, 
the plaintiff in that suit gave up about 
Rs. 10,000 out of the amount- decreed to 
him and a widow who represented the 3rd 
branch gave up more than Rs. 60,000. 
Tuljaram withdrew his appeal and the 
plaintiffs’ father entered up satisfaction 
of the decree. 

It is contended before us that as the 
plaintiff was a minor defendant in that suit 
any compromise entered into by the 2nd 
defendant, his father, who was his guardian 
ad litem,is not binding on him, as the sanc- 
tion of the Court was not sought for and 
obtained. It is argued that though a bona- 
fide compromise by a father or 8 manag- 
ing member of a family of a disputed 
claim may be in certain circumstances bind- 
ing on the minor members of the family, 
yet when the minor is a party to the suit, 
he will not be bound by a compromise en- 
tered into by his father, appointed by the 
Court guardian ad litem, without the sanc- 
tion of the Court nor will he be bound 
by any such, compromise even when & per- 
son other than the father or the guardian 
under Hindu Law is the guardian ad lsien, 
because, it is urged, that when a guardian 
is appointed by a Court, the minor becomes 
a Ward of Courtand any power which his 
father or any other person may have to 
bind his interest in any property in a 
pending suit is put anend to. We feel that 
there is great force in this contention, and 
if it were necessary to decide the question, 
we should hesitate to hold that a minor 
would be bound by any compromise with 
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reference to such property without the 
sanction of the Court. 

In this case, however, a decree had been 
passed determining the rights of the parties 
and the decree made the money (Rs. 86,000) 
payable to the plaintiffs’ father, the 3rd 
defendant in that suit. No sum was pay- 
able to the plaintiff who was 6th defendant 
in that suit. It is, no doubt, trae that the 
money was, by virtue of the Hindu Law, 
payable to the plaintiffs’ father as the 
representative of the branch ofthe family 
consisting of himself and his descendants 
whether or not they were parties to the 
suit, and he was entitled to receive it only 


as ancestral property not as separate pro- 


perty. But so far as the question before 
us is concerned he was the sole decree-holder 


-entitled to enter up satisfaction. Section 462, 


Civil Procedure Code, only precludes “the 
next friend or guardian for the suit” from 
entering into any agreement: “on behalf 
of a minor” without the leave of the Court. 
If, therefore, some other person had been 
the minor’s next friend or guardian for 
the suit, then the plaintiffs’ father could 
have entered into the agreement now in 
question with Tuljaram, the jadgment-debtor, 
on his own behalf without any reference to 
section 462, Civil Procedure Code. His ap- 
pointment as guardian ad item would not 
deprive him of his capacity to act on his 
own behalf. But as the moifey was made 
payable to him only as the representative 
of the family of which he is the head, the 
compromise he entered into will be binding 
on the other members, including the plain- 
tiff, only if it is a bona fide compromise of 
a disputed claim. 

The learned Judge has held that thisagree- 
ment (Ex.—A A) was part of a family settle- 
ment which put an end to disputes between 
all the members of the family and en- 
abled the heads of the three branches of 
the family which thenceforth became divided 
from one another-——the fourth being repre- 
sented by a widow—to carry on in part- 
nership the valuable business of the Scottish 
Press which would have been jeopardized 
by further quarrels. The plaintiff has not 
given any oral evidence. The documentary 
evidence has been read tous. It certainly 
shows that Tuljaram believed that he had 
good grounds for appealing against the de? 
creo in the suit. He had competent Coppel 

ff 
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to advise him. The correspondence also 
shows that the matters in dispute were 
discussed fully between the parties 
and their advisers. The main questions rais- 
ed in appeal as to the ownership of the 
half share of the Scottish Press which was 
purchased in ‘Tnljaram’s name and his 
liability for failure to collect over a lac of 
rupees due tothe family were undoubtedly 
substantial questions. The withdrawal of 
his appeal was, therefore, in our opinion, 
good consideration to justify the plaintiffs’ 
father in entering into the ` compromise: 
The terms of the compromise differed as 
between the parties because the circum- 
stances were different. We.are, therefore, 
unable to treat the releases (Ex.—A A) os a 
gift by the plaintiffs’ father to his brother 
Tuljaram. Being of-opinion, therefore, that 
the agreement is binding on the plaintiff, 
we dismiss the appeal with costs. 
Appeal dismissed. 


' The Judgment of Wallis, J. under appoal in this 
case is printed as 1 Ind. Cas. 880, Ed. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ORIGINAL Suir Arrears Nos. 82 AND 65 
or 1906. 

. í August 25, 1909. 
Present :—Sir Ralph Benson and Mr. Justice 
e Sankaran Nair. 
- SUNDARA BAL SAHEB—-APPELLANT 
< 3 versus 
A. THIRUMAL RAO SAHEB AND OTHERS— 


RESPONDENTS. : 

Letters Patent, cl, 12—Suit for minterarce— Prayer 
that minferance muy be made a charge on specific 
ımmovable property— Suit for land ’—Jurisdiction. 

Plaintiff sued defendants for maintenance on the 
Original Side of the High Oourt and prayed that 
her maintenance may be made a charge on specific 
immovable property, +e., on certain lands - 

Held, that the suit was ‘for land’ within tho meaning 
of clanse 12 of the Letters Patent and that tho 
High Court had jurisdiction. 

Where, in a suit for maintonanco, the plaintiff 
only prays for a decreo charging her maintonanco 
on ancestral property, without specifying any par- 
ticular portion of that property, tho suit may not 
be a suit for land, as no relief is claimed against 
any specific property. Whero, however, the main- 
tenance is sought to be made a chargo on speci- 
fied immovable property, there the plaintiff prays 
for a decree to operate directly on the immovable 

° property. ` 
e Appeal from the decree of the Hon'ble. 
W Justice Boddam, dated 28th November 
.™) 
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1906, in. the exercise of ordinary Original 


Civil Jurisdiction in O. S. No. 194 of 1905., 


Mr. D. d. Govindaragava Aiyar and Mr. 
G. Krishnaswamzi Atyar, for the Appellant. 

The Hon. F. Krishnaswamt Atyar and Mr. 
0. P. Ramaswami Aiyar, for the Respondents. 
Judgment.—iIn Appeal. No. 82 of 
1906. ` 4 

Tho .plaintif, a widow, sues the defen- 
dants, her sons, for maintertance. She prays 
that her maintenance may be charged on 
certain immovable property situated within 
the local limits of the original jurisdiction 
of the High Court: 

Her suit is dismissed on the ground that 
the High Court has no jurisdiction to en- 
tertain the suit. ` 

The question is whether the suit is “for 
land” within clause 12 of the Letters Pa- 
tent. It is contended that suits for the 
recovery of possession alone fall within the 
clause. 

The High Court of Calcutta has held 
that suits to establish title to land, suits 
for foreclosure, sale, redemption and suits 
for specific performance of contract for sale- 
for land, are suits for land, andina judg- 
ment in which the question was fully con- 
sidered, Mitra, J. held thata suit for sale 
is a soit for land, following certain Cal- 
cutta decisions. See Nalam Lakshimtkan- 
tham v. Krishnaswamt Mudaltar (1), and the 


_Calcutta ` cases referred to therein ; also, 


The Dehli and London Bank v. Wordie (2), 
Kelie v. Fraser (8), Sreenith Roy v. Cally 
Dass Ghose (4), Land Mortgage Bank v. 
Sudurudeen Ahmed (5), note. 

In Bombay in the cases reported in 
Venkaba Balshet Kasav v. Rambhajivalad Arjun 
(6), Hie Highness Shrimant Maharaj Yashvant- 
rav Kalkur v. Dadhabhat Curseijs Arshburnev 
(7), the Judges took the contrary view, but 


in Sorabji Cursetji Sett e v. Rattonjt 
Dassabhoy (8), Strachey, J., expregsed 
his opinion that in the absence 


of authority upon the point he should have 
had great difficulty. in holding that a suit 
for foreclosure is not a suit for land. 

(1) 27 M. 157 at p. 161. 

(2) 10. 249 , 25 W. R. 272. 

(3) 2 C. 445. 

(4) 5 0. 82. 

(6) 19 0. 358 at p. 36. 

(6) 9 B. H.C. R. 12. 

(o 14 B. 858. 

8) 22.B.701 at p. 704, 
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The authority of 
siderably shaken if they are not overruled 
by- the later decisions in Vaghaji Kuverjt v. 
Oamaji Bomanji (9). 

. The decisions ofthe Calcutta High Court 
are based on the ground that any suitin 
which a decree is asked for operating directly 
-on the land is a suit for land. This is 
in accordance with the principle, that all 
questions relating to land should ordinarily 
be decided by the Court, within the limits 
of whose jurisdiction it lies. We are, there- 
fore, inclined to hold that a suit which 
prays ‘for any relief with reference to any 
specific property is a suit for land. 

The plaintiffs’ right of maintenance is not 
imérely a personal obligation. It is a real 
right but it is not a charge or any other 
proprietary vight until it is referred to 
specific property by coutract or decree. 

Where, therefore” iu a snit for main- 
tenance the plaintiff only prays for a decree 
charging her maintenance on ancestral pro- 
porty without specifying any particular 
portion of that property, the suit may not 
be a suit for land as she does not claim 
any relief against any specified property. 
But where she claims to have her main- 
tenance made a charge on specified immov- 
able property, we are of opinion that she 
prays fora decree to operate directly on the 
land. The decree to be passed if she suc- 
-ceeds is a decree against that property. 
lf_ the defendant fails to pay her decree 
debt, it may be sold, if the decree is so 
framed, for the purpose of discharging, the 
same. We are, therefore, of opinion that the 
suit is ‘for land.’ 

The only question that remains for con- 
sideration is the rate of maintenance. There 
is evidence that during her husband’s life- 
time -the plaintiff was living apart and 
under Exhibit (©) she was to get for her 
maintenance a. sum of Rs. 50 (fifty) a 
month. Since then she has become a 
widow. The sum of Rs. 250 (rupees two 
hundred and fifty) which the father jagir- 
dar paid to the family has been reduced 
to Rs.160 (rupees one hundred and sixty) 
and there has been litigation in which 
the members of the family were involved. 
Taking these circumstances and the state 
of ‘the ‘family into consideration, we think 


that maintenance may be awarded at the rate 
(9) 20 B. 249. ` 


these decisions is coun- ` 


of Rs. 40 (rupees forty) a month. The 
plaintiff is also entitled to arrears of main- 
tenance for three years prior to date of 
suit at that rate. 

The maintenance accruing due from this 
date will be payable on or before the 10th 
of every month. 

We, therefore, pass a decree for main- 
tenance at the above rate and direct that 
such maintenance as well as arrears be 
“made a charge as prayed for on the pro- 
perty specified in the plaint. : 

The arrears decreed will be paid in 
three equal instalments, the first instal- 
ment to be paid on or before the 15th 
November next and the other instalments 
at intervals of four months from that date. 
We farther direct that on default the 
said property may be sold in execution 
to discharge the amount due. Both parties 
will pay and receive proportionate costs 
throughout. a 

In Appeal No. 85 of 1906. 

At this stage, it ip unnecessary to make 
the purchaser who is bound by the decree 
in the suit or appeal a party. The appeal is, 
therefore, dismissed. 

Appeal dismissed, 





(Not reported yet elsowhere.) 
MADRAS HIGH COURT. 
Sseconp Civie Appear No. 1022 or 1906. 6 
September 22, 1909. 
Present:—Sir Ralph Beuson and 
Mr. Justice Sankaran Nair. 
A. A. A. R. ARUNACHELLAM 
CHETTYAR AND orners— Praintirra— 
APPELLANTS 
VETEUE 


Tur MADRAS RAILWAY COMPANY— 


DeEFENDANTS— RESPONDENTS. 

Common Carriers, lability of —~Ratlway Administra. 
tron, responsibility of —Goods convvined to a station 
ta en beymd that strtion and thenca taken btck to 
place of consignment —Risk note—Consignor accepting 
rivk, “ before, dusing and after transit”—Lrability of 
carrier fur damage to goods. 4 

Certain goods were consigned through tho de- 
fendant’s line of Rulway from Erode to Kallai, 
to bo delivered to plaintiffs at the latter station. 
The goods were taken beyond Kallai to Calicut 
and from there sent back to Kallai, On the way 
from Kallai to Calicut the goods were damaged 
by firo and water. Tho plaintiffs, i. e., the con- 
signees sued the dofendants for damages allegigg 
that the damage occurred owing to defendants’ neg” 
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ligence in carrying the goods beyond tho place of 
consignment notwithstanding that the consignor 
had agreed to the terms of defendants’ risk note 
exempting defendants from liability for loss ‘before, 
during and after transit: 

Held, (1) that defendants were not liable, ag it 
was proved that they carried tho goods by the 
customary route notified to the public. 

_ _ (2) that even if they did not carry the goods by 
the customary route the defendants wero protected 
from damages by tho terms in the risk note “ before, 
dus mg and ufter (ransit-”? 

Sleat v. Fugg, 24 R. R. 407, distinguished. - 

Tobin v. London and North-Western Railicuy Come 
pany, 2 Ir. Rep. 22 at p. 26, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Calicut in A. S. No. 
267 of 1908, presented against the decree of 
the Principal District Munsif of Calicut in 
O. S. No, 618 of 1905. 

Mr. P. ht. Sundara Atyar, for the Appel- 
lant. 

Mr. D. af. GC. Dawning, instructed by 
Messrs. David and Brightwell, for the Res- 
pondents. 

Judgment.—lIn this case the defend- 
„ants, the Madras Railway Company, con- 
tracted: to carry a consigament of cotton for 


the plaintiffs from Erode Station to Kallai © 


Station. The Company carried the cotton in 
an iron-covered goods wagon. When the 
train reached Kallai Station the wagon was not 
detached but was curried on a couple of 
miles to the next station (Calicut) where it 
was kept in the station-yard during the night 
to be sent? back to Kallai by another train in 
the morning. Smoke was seen to be issuing 
from the wagon and water had to be poured 
on it to quench the fire. When the cotton 
was delivered to the plaintiffs part of ib was 
damaged by the fire and water. The plain- 
tiffs’ suit was for the compensation for this 
damage. The defendants alleged that they 
` were protected by the terms of the risk note, 
Hxhibit—1, which is signed by the plaintiff.’ 
consignor, and formed part of the contract. 
The Courts below have found that there was 
no negligence on the partof the defendants. 
The argument urged by tho plaintiffs’ Vakil 
before us is that the contract was to carry the 
gobds from Erode to Kallai, and that as the 
defendants carried them further, vir., to 
Calicut, for their own convenience, that was 
done at theirown risk, and they were not 
protected by the terms of the visk note. 
Both Courts have found that the cotton was 
taken by the usual route adopted and pub- 
didy notified (Exhibit—IV) by the defend- 


. 


. . t 
tiffs’ consignor says 


all 


ants as that by which goods booked from Erode 
to Kallai are taken and that the defendants 
are protected by: the terms'of the risk note. 

We think that the decision of the Courts 
below is right. Inthe risk noté the plain- 
I the undersigned do, in 
consideration of such lower charge, agree and 
undertake to hold the said Railway Admiuis- 
tration and all other Railway Administrations 
working in connection therewith, and also 
other transport agents or carriers 
employed by them respectively, over whose 
railways or by or through whose transport 
agency or agencies the said goods or animals 
may be carried in transit from Erode Station 
to Kallat Station harmless and free from all 


. responsibility for any loss, destruction or 


deterioration of, or damage to, the said 
consignment from any cause whatever before, 
during and after transit over the said railway 
or other railway lines working in connection 
therewith or by any other transport agency 
or agencies employed by them respectively for 
the carriage of the whole or any part of thé 
said consignment.” Under the risk note the 
defendants are protected from damages caused 
before, during and after transit.” 

Having regard to the finding that the 
cotton was carried by the usual route adopted 
by the railway, we think that it must be 
held that the damage occurred- “during” 
transit from Erode to Kallai within the 
meaning of the risk note. . Even if it could 
be held that as the damage occurred after 
the wagon first reached Kallai and had 
been carried beyond that station to Calicut 
the damage did not occur “during” transit 
to Kallai, it would not be possible to hold 
that is did not in that view occur. after” 
transit to Kallai. 

The words “before, dwing and after 
transit’? seem to cover the whole period from 
the time the goods weree delivered to the 
defendants at Erode up to the time of delivery 
to plaintiffs at Kallai. 

The plaintiffs’ Vakil has relied on the 
case of Sleat v. Fagg (1), but we do not think 
that the case is on all fours with the present 
case. With reference to the plaintiffs’ plea 
that they were not aware of the Railway 
Companies’ arrangement that goods should be 
sent to Kallai vza Calicut, and that it was an 
unreasonable arrangement imposing an extra 
visk on them against which the risk note’ 

(1) 24 R. R. 407. 
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would not protect the defendants, we may 
refer to the observations of Mr. Justice Gib- 
son in the case of Tobin v. London and 
North Western Railway Company (2), where 
it was held that “ the consignor is bound to 
enquire as to trains and hour of arrival, and 
cannot, by omitting to do so, enhance the 
obligation of the carrier, or submit the 
reasonableness of their ordinary  tinffic 
arrangements to the review of a jury. Juries 
would, of course, take different views, accord- 
ing to the train service of their locality, and 
ifthe management of goods traffic depended 
on their decision, it would become a chads, 
resulting in theruin of the Company under an 
avalanche of litigation. Whether he enquire 
or not, every customer dealing with a 
Company is bound not only by the ordinary 
route, Hales v. Landon North-Western Rail- 
way Company (3), but also by the ordinary 
train arrangement and hours of arrival 
according to which they profess to carry. 
This is distinctly laid down in the judgment 
in Bollands’ Case (4) and my own decision in 
M. Nally’s Oase (5) is to the same effect.” On 
the ground thatthe defendants are protected 
by the terms of the risk note, we dismiss the 
second appeal with costs. 


Appeal dismissed. 
A 2 Ir. R. 22 at p. 35. 
(3) 4 B. and 8. 66. 
(4) 15 Ir. 0. L. B. 560. 
(5) 26 Ir. L. T. R. 138. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ORIGINAL Suir Appzat No. 23 or 1907. 
September 17, 1909. 

Present :—Sir Ralph Benson, Offg., 
Chief Justice and Mr. Justice Sankaran Nair. 
S5. R. M. S. NARAYANA CHETTY— 
APPELLANT 
ereus 
V. PONNUSAWMY NADAR AND OTHERS 
—RESPONDENTS, 

Cantract Act (IX of 1872), 8. 74- Creditor agreeing 
ta receive a smaller amount than due if paid within a 
fined time—Default by debtor—Whether creditor can 
enforce the atipulation—Compremise of doubtful rights 
—Penalty. 

First and 2nd defendants separately owed money 
to plaintiff under two separate decrees. Tho first 
four defendants together owed Rs 6,920 to plaintiff 
under two decroes, but they jointly undertook 
liability for the separate debts of Jat and 2nd de- 
fendants. In consideration of this undertaking plain- 
tiff undertook to receive from all the four dofen- 
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dants, for the aggregate amount of all the said 
debts, Rs. 12,500, but if this sum was not paid 
in full before a certain day the entire amount 
viz, Ra. 27,500 was to be recovered. Defendants 
failed to pay a small balanco of Rs, 1,500 by tho 
due date nnd plaintiff sought to recover the wholo 
amount according to the agreemont: 

Held, that as the agreoment was a compromise 
of doubtful rights, the stipulation was in the naturo 
of a penalty and not enforceable. 


Appeal from the decree of the Hon'ble 
Mr. Justice Boddam, dated 14th February, 
1907, in the exercise of the Ordinary Ori- 
ginal Civil Jurisdiction of the High Court 
made in O. 8. No. 120 of 1905. 

Mr. P. R. Sundara Atyar and Mr. M. B. 
Doraiswami Atyangar, for the Appellant. 

Mr. T. V. Seshagiri Atyar, for 2nd Re- 
spondent. 

Mr. V. Masilamant Pillay, for lst, 2nd 
and 4th Respondents. 

Judgment.—tThe Ist defendant, 
Ponnnsamy Nadar, owed the plaintiff a sum of 
Rs. 37,080 under a decrev. The 2nd defen- 
dant, his divided nephew, owed him a sum of 
Rs. 6,000 under another decree. The first 
four defendants owed Rs 6,920 under two 
decrees to the plaintiff. The four defendants 
accepted the two debts due by Ponnusamy 
Nadar and Ratnasamy Nadar alone under. 
the two decrees as bindivg on them, paid 
a sum of Rs. 10,000 and agreed to pay another ° 
sum of Rs. 12,500 before the 25th of July 
1904. The plaintiff agreed to accept this 
amount of Rs. 22,500 im discharge of the 
entire debt. If default be made “in paying 
in fall” the amount of Rs. 12,500 with inter- 
est before the due dates, the defendants ag- 
reed to pay not only the balance but also the 
amount of Rs. 27,500 which together with the 
Rs. 22,500 made up the debt of Rs. 50.000. 
It is admitted that out of the sum of 


. Rs. 12,500 and interest about Rs. 11,700 was 


paid, the balance of about Rs. 1,500 was ten- 
dered only two or three days after the expiry 
of the time. The plaintiff accordingly claims 
the full amount of Rs. 27,500 and the balance 
including interest, Rs. 1,447-10-5. The debt 


admittedly due by the defendants under -° 


decrees to which they all were parties was 
only Rs. 6,920. It is possible that the plain- 
tiff might have recovered the debt due by 
Ratnesamy Nadar from the defendants Nos, 
8 and 4 as they were junior members of 
the family of which he was the head. 
Whether he could have enforced that debt 
against the Ist defendant does not appear. 
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It is stated on behalf of the plaintiff that as 
the Ist and 2nd defendants were carrying 
on Abkary business together, the 2nd defen- 
dant was liable to pay the decree debt due“by 
the 1st defendant. But the claim is sufficiently 
doubtful to form the basis of a compromise 
and the acceptance by all the defendants of 
the debt due by the lst and 2nd defendants 
is a valid consideration for the plaintiff 
agreeing to takes smaller amount from all 
. the four defendants. In this view the atipu- 
lation that the sum of Rs. 27,500 is to be 
paid if a balance of even one rupee oub of 
Rs. 12,500 remained unpaid is clearly a 
penalty and only intended to enforce payment 
on or before the 25th July 1904. The 
authorities cited refer to cases of volun- 
tary bounty by the creditors where they offer 
to receive smaller amounts in discharge of 
higher sums admittedly due, if paid before 
a certain date. In the present case, the debt 
was admitted to be due by the executants of 
the bond only if the plaintiff consented to 
receive the lesser amount. 
We think the decision is right and dismiss 
thé appeal with costs. 
Appeal dismissed, 





(Not reported yet elsewhere.) 
s MADRAS HIGH COURT. 
FULL BENCH, | 
CRIMINAL Revision Oases Nos. 567 AND 568 
or 1908 anv No. 67 or 1909. 
° CORrIMINAL Revision Petitions Nos. 393 AND 
400 or 1908 ann No. 56 or 1909 respectively. 
October 8, 1909. 
Present :—Sir Rulph Benson, Offg. Chief 
Justice, Mr. Justice Miller, Mr. Justice Munro, 
Mr. Justice Sankaran Nair and Mr. Justice 
Abdur Rahim. ` 
In CRIMINAT, Revision Casu No. 567. 
OTTUPURA NARAYANAN SOMAYA- 
JIPAD—-PETITIONER 
IN Criminat Revision Casa No. 568 
CHITRAN NAMBU DIRI—Petrriongr 
In OURIMINAL Revision Cass No. 67 or 1909 
THIRUMITTAKOTT PISHARATH 


-RAGHAVA PISHARODI—Perrrioner. 

Oriminal Procedure Code (Act V of 1898), 88. 489, 
476—Proceedings by Magtstrate—Revisionsl power of 
High Oourt—Whether High Court can interfere on 
grounds other than want of jurisdictiun. 

The High Court, as a Court of Revision, has 
power, under section 489, Criminal Procedure Code, 
to interfere on grounds other than want of jurisdic- 


~~ tion when a Criminal Court has takon action under 


section 476, Oriminal Procedure Code, 
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Eranholi Athan v. King-Emperor, 26M. 98, over- 
ruled. Queen-Empress v. Srinivasuly Naidu, 21 M. 
124, referred to. * b 

Petition under sections 435 and 439 of 
tho Criminal Procedure Code, praying the 
High Court to revise the order of the 
Special Assistant lst Class Magistrate's 
Court of- Malappuram, dated 8rd October 
1908 in C. C. No. 85 of 1908, in so far as 
it directs the prosecution of the 5th, 6th 
and 3rd prosecation witnesses for offences 
under rections 211 and 109 and 193 of the 
Indian Penal Code. : 

Dr S. Swaminadham, Mr. J. L. Rosario and 
Mr. S. Ranganadha Iyer, for the Petitioners.’ 

The Public Pr.secutor (Mr. O. F. Napier), 
for the Crown. > - . . 

REFERENCE TO A FULL BENCH. 

Manro, J.—These are applications to revise 
the orders of the Special Assistant Magis- 
trate of Malappuram directing under section 
478, Criminal Procedure Code, the prose- 
cution of the petitioners for certain offences. 
The preliminary objection is taken that the 
Magistrate’s orders are not open to revision by 
this Court. 

Tn Eranholi Athan v. King-Emperor (1), the, 
Full Bench answered inthe negative the ques- 
tion “ whether the High Court as a Court of 
Revision, has power. under section 439 of the 
Code of Criminal Procedure, 1898. to inter- 
fere when a Court has taken action under 
section 476 of the Code of Criminal Pro- 
cedure.” The ground of the decision was 
that when action is taken under section 476, 
such action is not to be regarded as an order 
but as the lodging of a complaint. This 
view has not been accepted by any of the 
other High Courts, and in Aiyakannu Pillai 
v. Emperor (2), the 
the proceedings of the Court taking action 
under section 476 as an order liable, if 
made - without jurisdiction, to be revised by 
the High Court. As doubt is thus cast 
upon the correctness of the decision in 
Eranholi Athan v. King-Emperor (1), we refer 
to the Fall Bench the question “ whether 
the High Court, as a Court of Revision, 
Kas power under section 439, Criminal 
Procedure Code, to interfere on grounds - 
other than want of jurisdiction, when a 
Criminal Court has taken action under sec- 
tion 476 of the Criminal Procedure Code?” 

(1) 26 M. 98. 

(2) 32 M. 49 (F. B.); 19 AL L. J. 42; 4 M. L. T. 4045. 

1 Ind Oss. 597; 9 Cr, L, J. 41, 


Fall Bench treated . 
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Abbdur Rahim, J.—I agree that the Full 
Bench ruling in Hranhkoli Athan v. Ring- 
Ymperor (1), (Sir Arnold White, O. J., Ben- 
son and Moore, JJ.) laying down that a 
Magistrate's _action under secticn 476, 
Criminal Procedure Code, cannot be revised 
under section 439, Criminal Procedure 
Code, because such action is nob to be re- 
garded as an order but as the lodging of 
& complaint, ought to be re-considered be- 
cause the principle of this decision, it seems 
to me, has been clearly departed from in 
Suryanarayana Row and Bala Ramayya v. 
Emperar (3), (Subrahmania Ayyar, O. C. J., 
and Boddam, J.), Rahimadulla Sahib’ 
v. Emperor (4), (Sir Arnold White, O. J., 
Wallis and Miller, JJ.) and Aiyakannu 
Pillai v. Emperor (2), (Sir Arnold White, 
C. J, Wallis, Miller, Sankaran Nair and 
Pinhey, JJ.), for in all these cases the’ 
action taken under section 476, Oriminal 
Procedure Code, is treated as an order liable 
under certain circumstances to be revised 
by, the High Court. No doubt, in those 
cases the proceedings of the lower Court 
under section 476, Criminal Procedure Code, 
were held to be subject to revision on the 
ground that such proceedings were bad 
without jurisdiction but it strikes me that 
the action of a Criminal or a Civil Court 
under section 476, Criminal Procedure Code, 
could hardly be said to be without juris-. 
diction if it was merely a complaint and not 
a judicial order on proceeding. Further 
though, no doubt, the High Court can quash 
or seb aside proceedings taken upon a 
complaint or the Court to which a com- 
plaint is made may refise to take action 
upon it, how can the High Court revise the 
complaint itself and quash it or set it aside P 
I think, therefore, that in the decisions re- 
ferred to the view enunciated in Hranholi 
Athan v. King-Emperor (1); has not found ac- 
ceptence. Under-the old Criminal Procedure 
Code a Full Bench of this Court had held 
[See Queen-Empress v. Srinivasalu Naidu (5)], 
thit the High Court acting under section 
439, Criminal Procedure Code, has the power 
to revise an order passed ander section 476, 
Criminal Procedare Code, and in two cases 


reported in Emperor v. Muhammad Usman (6), 
_(8) 29 M. 100; 3 Or. L. J. 876. 
(4) 31 M. 140; 8 M. L. T. 7917 M. L. J. 584 ; 7 Or. 
L. J. 54 (F B) 
A ) 21 M. 124, 
8) A, W. N. (1908) 32; 4 A. In J. 811; 7 Or, L J.3. 


ps 
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Mata Ratan v. Mahabir Misr (7) the learned 
Judges of the Allahabad High Court have 
decided that such power is retained under the 
present Criminal Procedure Code. In Eran- 
holi Athan v. King-Emperor (1), however, it 
is laid down that the legislature has now 


altered the- law on the point by laying 
down in snb-section (2) of section 476, 
Criminal Procedure Code, that “ Such 


Magistrate shall thereupon proceed according 
to law and as if upon complaint made and re- 
corded under section 200.... ”. But as it ap- 
pears to me that the correctness of this 
ruling reqnires to be re-considered having 
regard to a number of later decisions of 
this Court especially the Full Bench case 
of Atyakannu Pillai v. Emperor (2), proceed- 
ing upon a different view of the scope of 
section 476, Criminal Procedufe Code, as 
amended, I venture with the greatest de- 
ference to suggest that the use of the 
words in italics does not show that the 
legislnture intended thereby that the action 
of a Oourt under section 476, Criminal 
Procedure Code,’ should be regarded only 
in the light of a complaint and not as an order 
within the meaning of section 439, Criminal 
Procedare Code, but that all that was intend- 
ed by those words was to indicate to” the 
Magistrate to whom the proceedings kave 
been forwarded under section 476, Criminal 
Procedure Code, the procedyre he is to 
adopt in dealing with the case. And besides, 
upon principle, jurisdiction expressly conferred 
can only be withdrawn by express words 
or if by words of implication when the in- 
ference is irresistible. 

These casés coming on for hearing before 
the Full Bench : Upon perusing the Order 
of Reference, the order of the lower 
Court and the material papers in the cases 
and upon hearing the arguments of Dr. 8. 
Swaminadhan, Counsel for the petitioners 
in Criminal Revision Cases Nos. 567 and 568 
of 1908, of Mr. J. L. Rosario, Vakil for the. 
petitioner in Crimina] Revision Case No. 567 
of 1908 and of Mr. S. Ranganatha Atyar, 
Vakil for the petitioners in Criminal Revi- 
sion Cases Nos. 568 of 1908 and 67 of 1909, 
and of the Public Prosecutor contra in all the 
cases, the Court expressed the. following 
opinion. 

Judgment.—wWethink thatthe answer 

(7) A. W. N. (1908) 27;4 A L J.803, 7 Cr. L J. 1; 
2M. L. T. 512. psa 
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to the question referred for our decision must 
be in the affirmative, 

In the case of Queen-Empress v. Srinivasulu 
Naidu (5) it was held by a Full Bench 
of this Court that where action was taken 
by a Magistrate under section 476 of the 
Code of 1882, such action was to be re- 
garded not merely as the lodging of a com- 
plaint by the Magistrate but was a pro- 
ceeding which was tantamount to an “order” 
of the Court and was, therefore, subject to 
revision by the High Court under section 439 
of the Code. 

The decision of this Court in the case 
of Eranholi Athan v. King-Emperor (1), pro- 
ceeded on the ground that the Legislature in 
1898, by the addition of the words “and 
as if upon complaint made and recorded 
under section 200” in sub-section (2) of 
‘section 476, intended to make it clear that 
when action is taken under sub-section (1), 
such action isnot to be regarded as an order 
but merely as the lodging of a complaint. 

We think that this view is erroneous. 

The addition in sub-section (2) appears 
to have been introduced in order to give 

‘ Legislative effect to the decision of the Full 
Bench of the Allahabad High Court in 
Ishri Prashad v. Sham Lal (8) and in or- 
der *to remove the doubts which previously 
exinted ag to whether an order under sec- 
tion 476 cowld be treated as a complaint 
within the meaning of sections 190 and 
195 (0), Criminal Procedure Code, and also 
ag to- whether the Magistrate to whom 
the case was sent was bound under section 
200 to examine the complainant, t.e., the 
presiding officer of the Court upon oath. 
The Allahabad High Court in the case re- 
ferred to held that the order of the Court 
“ was a sufficient complaint within the mean- 
ing of section 195”, 

The words “as if upon complaint made 
and recorded under section 200” introduced 
in the Code of 1898 gave effect to this view, 
and at the same time section 200 was amend- 
ed by having the words “ subject to the 
provisions of section 476” prefixed to it. 
The effect of the two uwmendments was 
that the order of the Court under sub- 
section (1) was to be regarded asa com- 
*plaint and was to be treated as having been 

* recorded under section 200. [See the judg- 
enb of Banerji, J. In re Bhup Kunwar ($).] 
es 7 A.871 (9) 26 A. 282. 


This being,- as we think, the correct 
view to take of the addition made, _ 
in the Code of 1898, there is no reason to 
attribute to, the Legislature any intention 
to alter the previously existing law as to 
the revisional powers of the High Court. 
If such an intention existed we think 
that so important a change would have 
been effected directly by including orders 
under section 476 among the orders which 
are declared by section 435 (3) not to be 
proceedings within the meaning of that 
section and, therefore, not subject to re- 
vision by the High Court, or by some 
other express words. We may add that 
the amendment made in 1898 to section 
537 to the effect that no order of a com- 
petent Court shall be altered on appeal or 
revision on account of ony ' irregularity in 
proceedings taken under section 476, unless it 
has, in fact, occasioned a failure of justice, im- 
plies that if it has, in fact, occasioned such 
failure it is subject to appeal or revision. 

For these reasons our answer to the re- 
ference made to usis that the High Court, 
as a Conrt of Revision, has power, under 
section 439, Criminal Procedure Code, to in- 
terfere, on grounds other than want of jurisdic- 
tion, when a Criminal Court has taken action 
under section 476, Criminal Procedure Code. 





(Not reported yet elsewhere). 
MADRAS HIGH COURT. 
Civit Revistox Permios No, 722 of 1908. 
September 14, 1909. 

Present :—-Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
KASIM MOIDEEN ROWTHER— 
lst DEFENDANT-—PSTITIONRR 
versus 
ANNAMALAI THEV AN-» Prammner— 

RESPONDENT. > ° 

Vendor and Purchaser—Covenant against incum» 
brances—B8tipulation by vendor for refund of purchase. 
money tf the only existing incumbiance was not dise 
charged by him—Sale by vendee to third party— 
Sale of property in Court auction at the tmaetance of 
mortgagee—Liability of the original vender to the 
second verdee—Notice of prior covenant—! Covenant 
running with the land.’ 

First defendant sold some land to 8. By the 
deed of salo ist defendant declared an existing in- 
cumbrance on it and covonanted to discharge it 
or in default to refund the purohase-money and 
take back the land. The heirs of Sre-sold it to 
the plaintiff covenanting against incumbrances, 
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The mortgagee of this land brought a suit on his 
mortgage, obtained a decree nnd had it sold. Tho 
Waintff claimed damages both from his vendors 
and from his vendor's vendor, i.e., the lsb de- 
fendant : 

Held, (1) thatas plaintiff purchased with notice 
of the covenant by lst defendant they conld not 
hold 1st defendant liable in damages. A 

(2) that if plaintiff purchased under an impres- 
sion that the encumbrance was discharged that 
was a misconception for which they shonld hold 
their vendors anaworable by reason of their cove- 
nant. 


(3) that tho covenant contained in the sale-deed 
executed by lst defendant, was of a collateral 
naturo and wasnot intended to be annexed to 
the land, so that the plamtiff may have the be- 
nefit of it, 

Quere.—Whether the covenant by Ist defendant 
was a covenant running with the land, in the phra- 
seology of Enghsh text-books? 

J 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Jndge of Tanjore 
in S. ©. S. No. 800 of 1907. 


Judgment.—tThe question upon this 
petition is whether the decree of the Small 
Cause Court against the lst defendant is 
right. He sold certain land to one Sheik 
Mahomad by a vernacular deed of sale. 
Exhibit—A (dated the 20th August 1900) 
which recites, “save the hypothecation lien 
which I have already created in favour of an- 
other person, there is no kind of incumbrance 
on this property. I niyself shall discharge 
the said hypothecation lien and the other in- 
cumbrances, if any, which may crop up. In 
default, I shall refund the aforesaid pur- 
chase-money received by me and profit there- 
on as well as the damages yon may sus- 
tain in respect of the property.” Tb is 
upon & breach of the covenant to discharge 
the hypothecation mentioned above that the 
Subordinate Judge bases the liability of the 
Ist defendant tothe plaintiff who purchased 
the land from Sheik Mahomad’s represen- 
tatives in 1905 by a deed of sale marked 
as Exhibit—B in the case. It appears that 
the hypothecation debt was not paid and 
under a decree obtained by the creditor 
sometime after the purchase of the plain- 
tiff, the property was sold. Hence the plain- 
tiff claims to recover the purchase-money 
he paid for the property not only from 
his vendors who are impleaded as defen- 
dants Nos. 2 to 5 inthe suit but from the 
lst defendant from whom Sheik Mahomad 
had bought the land under Exhibit—A. 


The Subordingte Judge held that Ist defon- 
dant was liable because he had agreed to 
discharge the mortgage and this agreement 
being a covenant ranning with the land, 
the plaintiff was entitled to the benefit of 
it: Now, how far this Court would be justi- 
fled in applying the English doctrine relating 
to covenants running with the land to ver- 
nacular deeds which are not in the form 
which has been in vague among English 
conveyances is a question of some 
nicety and difficulty which we would not 
like to determine withont a fuller argument at 
the bar. This case, however, can be dis- 
posed of on, a much simpler ground. 
The plaintiff having regard to the recital 
in Exhibit—B must be held to have bought 
the land with notice of the covenant in 
Exhibit—A by the Ist defendant to pay 
the mortgage-debt and the plaintiff obtain- 
ed from his vendors a covenant against in- 
cumbrances in these words. “We solemnly 
declare that there is no incumbrance what- 
ever on the said land such as prior usu- 
fructuary mortgage or hypothecation ete.” 
The Subordinate Judge says that the plain- 
tiff was under the impression that the mort- 
gage specified in Exhibit—-A had been disg- 
charged although, as a matter of fact, it 
was not. Then it comes to this, thatthe 
plaintiff bought the property either apon 
a misrepresentation made by his vendors, 
in which case he can certainly hold them 
liable for a breach of the covenant, or under 
a mistake of fact, induced, we do not know 
how. Therefore, even supposing the agree- 
ment to discharge the mortgage mentioned 
in Exhibit—A ean be said to be a covenant 
which would run with land, still the plain- 
tiff cannot avail himself of it as instead of 
relying on that covenant he preferred to 
rely on the covenant of his vendors against 
incumbrances. He in fact waived the bene- 
fit of the Ist defendant’s covenant and 
if he did so under a wrong impression 
produced by misrepresentation of his ven- 
dors or otherwise, he cannot certainly hold 
the lst defendant responsible for it. , 

But we are further of opinion that the 
covenant in Exhibit—A is of a collateral 
nature and was not intended to be annexed 
to the land. It provides for payment of 
the specified debt by the seller and thah 
in defanlt of payment, the seller is tore 
fund the purchase-money with profif and 
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any damages that might have been snffered 
by the buyer. 

What it means ia that the transaction 
will be set aside and each. party will be 
restored to his original position. If, there- 
fore. the lst defendant was toget back the 
land on his defanlt to pay the debt charged 


on it, we think. it cannot be raid. that the 


covenant to discharge the debt was annex- 
ed. to.the land. . 

The decree of the Subordinate Judge against 
the Ist defendant will be. set aride and 
the suit of the plaintiff ro far asthe lst 
defendant is concerned dismissed with costs 
throughout, 

Petition allowed. 





(Not reported yet elzewhere ) 


. MADRAS HIGH COURT. 

Sgconp Civie AppraL No. 1239 or 1907. 

September 28, 1909. 
Present :—-Mr. Justice Munro and 
Mr. Justice Abdur Rahim 
SADAGOPACHARTA R—Pramtire— 
APPELLANT 
- versus 
RAGUNADACHARIAR AND ANOTHER— 
RRrSPONDENTS. x > 

CuileProcedure Code (XIT of 1882), sa 282, 273 
486, 487—Transfer of decree ae considera’ion for a 
debt—Subseguent attachment of decree by a thud 
party—Execution application ly traneirrre of drerre— 
Dismissal of application owing te pendency of attach. 
ment—FRight of action by transferee of decree on the 
origingl debt. 

Tho defendant assigned two decrees, he bad 
obtained, to tho plaintiff. in discharge of a debb 
due by him to tho latter. Sometime after the 
assignment the decrees were attached before jndg- 
ment atthe instance ofa third party in a pending 
guit before the Subordinate Judee's Court After 
the snid attachment plaintiff applied for execution 
of one ofthe two decreos inthe District Munsif’s 
Court. The Munsif dismissed the application on 
the ground thatthe decrea had already been at- 
tached by tho Court of tho Subordinate Jndge. 
Plaintiff. then sued the defendant for tho original 
debt which formed the consideration for the assign- 
mont : 

“Heid (1) that where a decreo is: transferred, the 
property in the decree passes to the traneferee at 
the moment of assignment, and tho completion of 
the transfer does not dopend on its recognition by 
the Court.. ` . 

Puthiandi Manmed vy Ara’il Modin, 20 M 167, 
Badri Narain v. Jai Kishan Dat, 16 A. 483, Tirasawmi 
Rowth v. Boli Naickmn, (C. M 8. A. No 60 of 1899, 
npréported) and Sxibuthayammal y. Chidambaram 

sari, 25 M. 383, referred to. 

“(2)” that it waa the duty ef the plaintiff to havo 

cen seps to have the attachment romoved by 

= 
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presenting aclaim to the attaching Court on the 
strength of assignment in his, favour, and that un- 
less he had preferred such a claim and 


it vag 
ejected by the Conrt, he was not entitled to, treat. 


the assigmment in his favour as mefectual and to, 
maintain a suit on the original consideration, 


Second appenl against the decree of the. 
District Court of Tanjore in A.S No, 821 
of 190s, presented against the decree of the 
District Munsif of Valangiman in Original 
Snit No. 271 of 1905. 

Mr S. Srinivasa Atyangar, and Mr. N. K. 
Thathachurtar, for the Appellant. 

The Hon P. 3 Strugwam? Aiyar(Advocate- 
General) and Mr. T. Gopaladestkachartar, for 
2nd and 3rd Respondents. 

Mr. T. Rangaramannujachariar, for 1st Res-' 
pondent. Í 

Judgment.—The only question which 
need be considered is, whether the suit is 
maintainable. The ~Ist defendant owed 
money to the plaintiff. To discharge the 
debt the Ist defendant on the 28th January 
1904 transferred to the plaintiff by assign- 
ment in writing under Exhibit—B the dec- 
rees in Original Suits Nos. 61 and 62 of 1902 
on the file of the District Munsif’s Court 
of Valangiman. On the 22nd April 1904 
these decrees were attached before judg- 
ment by the Subordinate Judge's Court of 
Kumbaconam ina suit brought by a third 
party against the lst defendant. The plain- ° 
tif did not apply for execution of the 
decrees until 1905. ‘His application to the _ 
District Munsif of Valangiman in respect 
of the decree in Original Suit No. 61 was 
dismissed on the 27th March 1905 on the 
ground that the decree had beon attached 
by the Subordinate Judge’s Court. The 
application in respect of the decree in Original 
Bait No. 62 was put in on the 13th July 
1905, and was dismissed by the District 
Munsif on the 18th July because the plaintiff’s 
pleader did not press it. On the 27th July 
1905, the plaintiff repudiated the assignment 
under Exhibit—B, and then brought the suit, 
out of which the second appeal arises, to 
recover the original debt. The District 
Munsif gave tho plaintiff a decree, but the 
District Judge dismissed the snit. 

Under section 486, Civil Procedure Code 
(Act XIV of 1$82), an attachment before 
judgment is -effected-in the manner provided 
for the attachment of property in execution 
of a decree for money. When, therefore, the 
decrees in Original Suits Nos, 61 and 62 on the 
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file of the District Munsif were attached 
before jndgment by the Subordinate Judge’s 
Court, the District Munsif was bound under 
the second paragraph of section 273, Civil 
Procedure Code (Act XIV of 1822), to stay 
execution until the attachment was cancelled. 
The District Munsif dismissed the plaintiff's 
application for execution not on any ground 
affecting the validity of the transfer of 
the decrees, but simply becatise he had no 
power at the time to allow execution. The 
plaintiff was not, however, left without a 
remedy. Under section 487, Civil Proce- 


. drive Code (Act XIV of 1882), it was open 


< draw the 


to him to present a claim to the attaching 
Court, and if he had done so and had 
established his transfer, it would have been 
the duty of the attaching Court to with- 
attachment, in which case it 
would have been open to the plaintiff to 
apply again under section 232, Civil Pro- 
cedure Code (Act XIV of 1882), for the 
execution of the decrees. Wesay it would 
have been the duty of the attaching Court 
to withdraw the attachment in the case 
supposed, becanse by the assignment in 
writing_the property in the decrees passed 
to the plaintiff, so that the decrees were 
no longer liable to be: attached as the 
property of the lst defendant. It has been 
suggested on the strength of certain ob- 
servations in Puthiandi’ Mammed v. Avalil 
Moidin (1), that the property in the. de- 
crees had not passed to the plaintiff prior 
to the attachment before judgment, because 
he had not obtained permission to execute 
the decrees under section 232, Civil Proce- 
dure Code (Act XIV of 1882). We do not 
think it necessary to rend the decision 
in the case quoted as laying down a 
thing it does not do in plain terms-that 
when a decree has been transferred by 
assignment in writing the property in the 
decree does not pass to the transferee at the 
time of the assignment but passes only 
after the transfer has been recognized by 
the Court, If, however, the Jearned Judges 
did intend to lay down such a proposition 
we should with great respect be unable to 
agree with them. There is nothing in sec- 
tion 232, Civil Procedure Code, to suggest 
anything of the kind. On the other hand 
it can be gathered, from the section itself, 


that the completion of the transfer does not 
(1) 20 M. 157, 
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depend updn any recognition by the Court 
for it begins by saying: “If a decree be 
transferred by assignment in writing,” thus 
assuming that there has been a complete 
transfer. In Badri Narain v. Jat Kishan Das 
(2), it was held that a person who, within 


“the meaning of section 232, Civil Procedure 


Code. isa transferee ofa decreeisarepresentative 
within the meaning of section 244, Criminal 
Procedure Code, gua the decree of the party to 
the suit under whom he, by assignment in 
writing, has derived title to the decree and 
that it is the assignment in writing, and 
not the recognition by the Court which makes 
such transferee a representative of a party 
to the suit. This decision was followed by 
this Court in Péraswamt Rowth v. Badi 
Naickan (3) which was approved in Sub- 
buthayammal v. Chidambaram Asuri (4) 

Now there canbe no doubt that the plain- 
tiff having taken the assignment under Er- 
hibit—B in discharge of the debt due to him, 
was not entitled to repndiate it without 
good eause. When the decrees were attached 
before judgment it was -his property that 
was attached, and it was clearly his duty 
when he became aware of the attachment 
to take steps to have the attachment re- 
moved by presenting a claim to the attach- 
ing Court on the strength of Exhibit B. 
No doubt the transfer of a decree may, in 
the absence of anything to the contrary, 
be regarded as conditienal upon tho 
Court granting permission to the transferee 
to execute and it seems tous that it was 
upon this principle that Pruthtaadi 
Mammed v. Avalil Motdin (1), was 
decided. The transfer in that case was 
not recognised by the Court and the plain- 
tiff was in consequence unable to obtain 
the full fruits of the assignment to him. 
Bat the transferee is bound to do all that 
it ig reasonably necessary in order to obtain 
the permission of the Court. Until he 
had at Jeast preferred a claim to the 
attaching Court and that claim had been 
rejected the plaintiff was not entitled to 
treat the assignment under Hxhjbit—B as 
ineffectual. We, therefore, think the suit 
is not maintainable and dismiss the appeal 
with costs, 

Appeal dismissed. 

(2) 16 A. 483. . 

(3) O. M. S. A. No. 60 of 1899 (unreported). . 

(4) 26 M. 383. 
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‘PADAPALLI BAPAIYA Y, PUTTI KOTTAYA, 
(Not reported yet elsewhere*) 
MADRAS HIGH COURT. 
ADPRAL AGAINST ApPRLLATS ORDER No. 58 
or 1908. 
September 16, 1909. 
Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
TADAPALLI BAPRAIYA AND oTHERS—, 
pa” APPELLANTS 
Versus 
PUTTI KOTTAYA AND ANOTHER— 
* -Rnsponvents. 


Civil Procedure Code (Act XIV of 1882), 4. 230 ~- Ewe- - 


cution of decree—Order on earcution petiti mn: ‘ pro- 
ceedings cloved’—Subsqueat application within twelwe 
years of that date—Limitation. 


A mortgage decroo against defendants and in 
‘favour of the plaintiff was passed on Gih Docember 
1892. After a series of applications for execution, the 
Court passed the following order on 27th October, 1905. 
"Jet defendant’s heirs not brought on the record. 
Proceedings closed.” Plaintiff prosented his next appli- 
cation on 8rd April 1907. The Munsif diemissed it on 
the ground that it was barred by limitation under 


the penultimate clause of section 230, Civil Pro- ` 


cedure Code (Act XIV of 1882). 
reversed it on appeal: 

Held, that as the last proceding application was 
flod within 12 yéais from tho date of decreo 
and that was not dismissed, the order ‘proceedings 
closed,’ not amounting to dismissal, the present appli- 
cation was not barred. 

Civil Mescellaneous Second Appeal against 
the order of the District Court of Guntur, 
in Appeal No. 243 of 1907, presented against 
the order ofthe District Munsif of Guntur, 
in E. P. No. 284 of 1907 in O. S. No. 820 of 


1892, . 


Facts.—tThe facts of the case are suff- 
ciently clear from the following judgment 
ofthe District Judge :— 

“The decree was a mortgage decree in 

efavour of appellant-plaintiff and against re- 
spondents (defendants Nos. 1 and 3 to 5) and 
one Subbarayadu (2nd defendant) dead. It 
waa dated 6th December 1892. 16 directed 
sale in default of payment in 6 months. There 
was no appeal. 

2. “Execution applications by appellant 
were made and disposed of as follows :— 


(1) lith November 1905. After notice 
was ordered and given to defen- 
dants, attachment was ordered, 
but batta was not paid. 


(2) 15th April 1898. Attachment or- 
dered and made but sale application 
was not put in. 


=. 


The Distiict Judgo 
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- dismissed with costs. 
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(3) 18th April 1901. After notice was 
ordered and given to defendants, 
sale notice was ordered, but batta 
was not paid. ; 

(4) 5th April 1904. After notice was 
ordered and given to defendants, 
affidavit was not put in. 

(5) lst March 1905. After notice was 
ordered and given to defendants, 
it was found that one of the 
defendants was dead, bunt steps 
were not taken to bring in his re- 
presentatives. 

3. The present is the next application pre- 
sented on 2nd April, 1907. It has been dis- 
missed as being barred by the 12 years’ rule 
laid down in the penultimate clause of sec- 
tion 230 of the Code of Civil Procedure. - 

4, Plaintiff 
He has sons, who presented a memorandum 
of additional grounds. 

5. In my opinion, the present applica- 
tion is only a continuation of the previous 
prayers and nota “subsequent application 
to execute the decree,” within the meaning 
of the said section. Sale had been pre- 
viously ordered on the applications of 1898 
and 1901. 

The applications of 1904 and 1995 reiterat- 
ed the same prayers though in the latter an 
extra prayer as to making the decree absolute 
was unnecessarily added. The present ap- 
plication also virtually asks for the con- 
tinuance of the proceedings, the order of the 
District Munsif on the application of 1905 
being “proceedings closed for the present.” 

6. The appeal is allowed and the order 
is set aside and the District Munsif is 
directed to proceed with execution according 
to law. Costs hitherto will be costs in the 
cause.” 

Against this order the plaintiff appealed to 
the High Court. 

Mr. E. Kuppuswami Atyer, 
Ramuswamt, for the Appellants. 

Mr. T. Prakasamt, for the Respondents. 

Judgment.—We agree with the 
District Judge. The application of 1904 was 
within 12 years and that application was 
never dismissed, the order on it being 
merely “proceedings closed”. The appéal is 


has preferred this appeal.. 
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NATESA IYER V. APPAYU PADAYAOCHI, 


(Not reported yet elsewhere ) 
MADRAS HIGH COURT. 
Civit Appgat No, 131 or 1907. 
_ September 21, 1909. 
- Present :—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
NATESA IYER AND O0OTHERS— APPELLANTS 
versus 
- APPAVU PADAYACHI~—Responpent. 
Vendor and Parchiser—Contrac’ for sale of ‘und— 
Deposit by purchaseron du'e ofcontruct—Time resene 
of the coxtract—Stivalation Jor forfature of deposit 
on non-payment of balance by a certain day— 
, Whether deposit can be treated us penalty or liquidated 
damages —Contract Act (IX of 1872), »s. 19, 10A, 
55, 64, 73, 74. 4 
Per Sankaran Nair, J. (Wallis, J. dissenting and 
Sankar Nair, Js opinion prevuiling)—According to 
the English decisions where there is a deposit 
by a purchaser under n contract of sule of land, 
the deposit is not forfcited by him where there 
is no repudiation or abandonment of the contract 
by him ; and where the vendor rescinds it, before the 
contract is put an end to by the purchaser, he can- 
not retain the deposit. 


The doposit will be forfeited where it is clear 
from tho languago of tho stipulation and tho 
intention of the parties that tho deposit was 
tho agreed amount of damage. Where the pro- 
visions of the contract show the stipulation to be 
only a penalty, it should not be unforced. 


Under the Indian Contract Act the vendor can > 


recover only the damages sustained by breach of 
contract and wf ho resciuds tho contract ho must 
restore the deposit. 

Where tho damago sustained can be assessed and 
it ig below tho deposit amount it will uot be for- 
feited. 


Under tho provisions of tho Contract Act, if a 
party fails to perform his promise before the time 
specified, tho contract docs not become voidable if 
time ig not the essence of tho contract, the only 
result of tho failure being that ho becomes liablo 
to pay compensation. If time is tho essence of the 
contract then tho contract only ‘becomes voidable 
at the option of tho other party, but till he oxer- 
ciso his option the contruct subsists, so far as 
specific performance is concerned. 

The word penalty in section 74 moans uny pro- 
vision intended to compel the performuuce of n con- 
tract and lenco includes a deposit. 

Sections 78 and 74 of tho Indian Contract get 
rid of tho distinction between penalties and liqui- 
duted damagos, and section 74, as amended by 

~ Act VI of 1899, shows that a cleposit, us such, is 
not forfeited by any breach of the contract. 

Where a person at whose option, under section 
65, x contract is voidable, rescinds it, while ho 
gots compensation under sections 73 and 74 for tho 
breach, ho has to restore any benofit, so far as 
may be, to the other party (section 64), the object 
boing to re-place tho parties in the position which 
they occupied before the contract was made. The 
deposit has prima facie, therofore, to bo restored 
un der this section. , 


. 
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Sectioun 64 applies not only to contracts voidablo 
uuder section 19 or 19-A, but ulso to contracte re- 
terrod to as voidable undor section 65 of tho 


"Coutract Act. » 


Per Wall, J—A deposit for the performance of 
a contract is a security or guarantee for the sume 
and must be regarded ng outside of and collateral 
to the maim contract, although consisting of money. 
If tle contract is performed it will go in part 
performance thoreof. Section 64requirmg the party 
avoiding the contract to restore any benefit be has 
recoived thereunder, as far as may be, does not 
extend to a deposit regarded as a guarantee, 

Sections 78 and 74 of the Indian Contract Act 
deal with the-right to recover compensation for 
breach or contract, and do not deal with tho right 
of the defauting party to recover back a deposit 
he has paid or with the right of the other party to 
retain it. 

The distinctions drawn by Courts of Equity Le- 
tween stipulations for liquidated damages and sti- 
pulations for penalties havo no bearing on the 
question of deposits. 

Stipulations for the forfeiture of deposits are not 
penalties and must bo enforced according to tho 
terms of the contract. 

There is no authority for the proposition that where 
time is the essence of tho contract and tho rendor 
owing to non-payment is entitled to treat the con- 
tract as rescinded, and does 80, ho is bound to 
rotmu tho deposit. 


Appeal against the decree of the Suab- 
ordinate Judge of Kombakonam in Original 


Suit No.19 of 1906, dated 26th» March, 
1907. 
Hon. V. Krishnaswamt Azyar and Mr. 


T, S. Ragagopala Atyar, for the Appellants. 

Mr. T. R. Ramachandra Atyar ond Mr. 
T. R. Krishnaswami Aiyar, for the Respond- 
ent. 


Judgment. 


Wallis, J—This was a suit by the pur- 
chaser against the vendor for specific per- 
formance of a contract for the sale of im- 
movable property and in the alternative for 
the return of the deposit of Rs. 4,000 paid by 
the purchaser. 

The purchaser failed to complete within 
the stipulated time and the lower Court, 
finding that time was of the essence of the 
contract and that the defendant exercised 
his option of avoiding the contracte under 
section 55 of the Indian Contract Act on the 
plaintiff's failure to complete, refused to give 
the plaintiff specific performance but ordered 
the defendant to return the deposit of 
Rs. 4,000 paid by the plaintiff at the time 
of executing the contract of sale Exhibit—A, 
although in such contract it is expresgly 
stipulated that the amount was tb be 
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forfeited by the plaintiff in the event of his 
‘delaying to complete the contiact by the 24th 
May 1903 and he admittedly so delayed. 
This express provision is overridden, in the 
opinion of the lower Court, by the provisions 
` of section 64 of the Indian Contract Act that, 
when a person at whose option a contract is 
“voidable rescinds it, he must restore, so far as 
‘may be, any benéfit he has received under the 
cdntract to the other party. 

The question was argued before us at con- 
siderable length. In expressing my own 
opinion I propose to deal in the first place 
with the provision of the Indian Contract 
Act. Several cases as to the right to re- 
cover deposits have been decided -in India 
since the passing of that Act, but in none of 
them has it been suggested that this question 
was affected by the provisions of section 64 
or any other section of the Act. As pointed 
out by the House of Lords in Soper v. Arnold 
(1), the deposit is primarily a security or gua- 
rantee for the performance of the contract, 
‘and as observed by Fry, Lord Justice, in Howe 
v. Smith (2), “creates by fear of its forfeiture 
‘a motive inthe parties to perform the rest 

-of the contract.” If, however, the law will 
not all8w the ‘deposit to be forfeited, this 
motive ceases to operate and the deposit ceases 
to be a guararitee or security for the per- 
formance of*tfie contract. The learned Lord 
Justice goes on to observe “that the practice 
‘of, giting something to signify the conclu- 
sion of the contract, sometimes a sum of 
money, or sometimes a ring or other object, 
_to be re-paid or re-delivered on the completion 
of the contract, appears to be one of great 
antiquity and very general prevalance”; and 
it would further appear from Colebrook’s 
Digest, Vol. 2, page 77, that India may be 
added ‘to the list of countries in which it pre- 
vailed. It was certainly, therefore, not to 
be anticipated that section 64 should have 
the effect of enforcing the return of the 
deposit to the defaulting party, when, owing 
to his default, the other party pats an end 
to the contract, the very case the deposit was 
intended to meet. Section 64 provides that, 
where æ person at whose option a contract 
is voidable rescinds it, the rescinding party 
shall, if he has received any benefit there- 
ander from another party to such contract, 

(1) 44 App. Cases 429. 

“(227 Oh. D. 89 at p. 101; 58 L.J. Oh, 1055; 60 
“YZ, T. 673; 32 W. R. 802; 48 J. P, 773, > 


not go in part performance 
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restore such benefit, so far as may be, to the 
person from whom it was received. Now a 
deposit regarded asa security or guarantee 
for the performance of a contract must be 
regarded as outside of and collateral to the 
main contract, although consisting of money. 
If the contract be performed it will go in 
part performance thereof, but it might equally 
be a ring or some other object which conld 
and would 
have to be given back on completion of the 
contract 

Where we have a contract and a guarantee 
for its performance, although they are in- 
cluded inthe same instrument, it does not 
seem to me necessary to hold that the pro- 
visions of section 64 requiring the party 
nyoiding the contract to restore any benefit 
he has received thereunder, as far as may 
be, extend toa deposit regarded as s gua- 
rantee. Even if a section of this kind 
applied in terms, it would, I think, be open 
to the parties on the principle qutbilet potest 
renunciare Juri pro-se introducto to provide, as 
they have in this case provided, that the 
deposit should not be returned on the avoid- 
ance of the contract; but I prefer to base 
my jadgment on the view that the section 
does notapply. The opposite constraction - 
contended for would involve a serious, not 
to say uncalled for, alteration in the law, 
andif the legislature had intended to make 
any such alteration, it would, I think, have 
made its intention clear by the use of ex- 
press terms. I feel further strengthened in 
the view by the number of Indian cases as 
to deposit which hare since been decided 
without reference to this section. 

We have also been referred to sections 73 
and 74, but, in my opinion, these sections 
deal with the right to recover compensation 
for breach of contract, and do not deal with 
the right of the defaulting pafty to recoyer 
back a deposit he has paid or with the right 
of the other party to retain it. 

The distinctions drawn by Cotrts of Equity 
between stipulations for liquidated damages 
and stipulations for penalties have not, in 
my opinion, any bearing in this case. Or- 
dinarily a deposit of this kind is not agreed 
on as liquidated damages but goes in re- 
duction of damages. Of course the parties 
may agreethat the deposit shall be treated 
as liquidated damages. In the next place 
Courts of Equity do not regard a stipulation 


< 


- carried out.” 
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for the forfeiture of a deposit as a stipulation 
far a penalty from which Equity will relieve. 
In the case of Manian Paiter v. The Madras 
Railway Oompany (3), to which my learned 
brother was a party, this Court accepted, and 
acted on, this rule and dissented from 
the case of Srinivasa v. Rathanasabapatht 
(4), in which it had been lost sight of, 
proceeding upon the authority of Wallis v. 
Smith (5), in which Sir George Jessel states 
the rule clearly as follows at page 258 :-- 
“There is a class of cases relating to de- 
posits. Where a deposit is to be forfeited 
for the breach of a number of ‘stipulations, 
some of which may be trifling, some cf 
which may be for the payment of money 
on a given day. in all those cases the Judges 
have held that this rule” (of healing the 
stipulaiton as a penalty) “does not apply 
and that the bargain of the parties ts to be 
The italics are mine In the 
earlier caseof In Re Dagenham (Thames) v. 
Dock Co. Eæparte Hulse (6), which has been 
cited, astipulation that halfthe purchase-money 
should be paid in advance and forfeited for 
any ‘breach of the conditions was treated as 
a penalty, but the amount was so large as 
to take it out of the ordinary . class of 
deposits, and it does not appear to have been 
treated ag such and that is probably why 
Sir George: Jessel did not think it necessary 
to refer to it as qualifying the rule laid down 
by him. 

-In the - present case the price was 
Rs. 41,000 of which Rs. 4,000 was paid in 
advance, and Rs. 20,000 was to be paid by 
means of a mortgage and the balance of 


“Rs. 17,000 before the’ 24th May next when 


the conveyance was to be executed, and if 
there was any delay on the part of the 
vendee the Rs. 4,000 was to- be forfeited. 
The contract also contains a stipulation that 
the vendor was*to execute the conveyance 
either in favour of the purchaser or of those 
pointed out by him. This last provision 
cannot mean that the purchaser had a right 
to make the vendor part with his land in 


“parcels to third parties for an apportioned 


„effect was to oblige the 


amount of the purchase-money; its only 
vendor on pay- 
mente of the purchase-money to execute 
separate conveyances of different parcels of 


(3) 29 M. 118; 16 Al. L. J. 37. 
(4) 16 M. 474. 


oa, (6) 21 Ch. D. 243. 
a 1022, : 


‘INDIAN CASAS. 


943 


the land if the vendor so desired. Subse- 
quently to the execution of the contract the 
purchaser introduced one Muniya Pillai to 
the vendor as willing to purchase a part 
of the land and on the 28th of March 
the vendor executed an agreement to sell 
the land to Munia Pillai for Rs 12,500, 
Exhibit—D, and subsequently executed the 
sale-deed, Exhibit—H, in his favoor. Ib ig 
admitted it was agreed between the origin- 
al vendor and the purchaser that this 
was to be treated as a part performance of the 
contract and a part payment of Rs. 12,500 
under it, but I cannot see how this trans- 
action can have the effect of converting 
the stipulation for the forfeiture of the 
deposit into a penalty or of relieving the 
purchaser from the terms of his contract. 
It is next contended that the plaintiff is 
eutitled to recover on the authority of 
Howe v. Smith (2). I am unable to accept 
that contention. It is found and is clear that 
in this case time was of the essence of the 
contract, and just before the day of payment 
the defendant gave notice to the plaintiff that 
if payment was not made within the stipulated 
time the contracb would be avoided. After 
that it seems to me quite clear that =the 


“purchaser was not entitled either to a decree 
. 


for specific performance or to recover 
damages against the defendant for -breach of 
contract. If so, according to thô test laid 
down by Fry, L. J. in Howe v. Smith (2), 
he also lost the right tothe return of the 
deposit. Lord Justice Bowen treats the 
question as one to be determined by the 
intention of the parties expressed in the cn- 
tract, aud Cotton, L. J. does not, in my 
opinion, lay down any different rule. That 
was a case in which before the Judicature 
Act, according to the view of the Courts of 
Equity, time was not of the essence of the 
contract. There was, I may observe, no 
express provision for forfeiture of the deposit 
for non-payment of the purchase-money on 
the due date,- and it was even provided that 
if not paid on the due date it should behr 
interest. On the Common Law Side, how- 
ever, time was regarded as of the essence 
of such contracts, and the effect of the 
Judicature Act was to substitute the equitable 
for the Comnion Law rule. As there time 
was not of the essence of the contract in that 
caso the vendor was not entitled to rescirfg 
for wore non-payment on the appointed day; 
e 


~ 
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and even delay which might disentitle the 
purchaser to specific performance might notin 
Lord Justice Cotton's opinion in some cir- 
cumstances be sufficient to “entitle the vendor 
to retain the deposit; in such a case there 
must be something more which would 
amount to a repudiation by the purchaser, 
and entitle the vendor to treat the contract 
as rescinded and retain the deposit. This, 
however, is no authority, in my opinion, for 
the proposition that where time is of the 
essence of the contract and the vendor owing 
to non-payment ie entitled to treat thé con- 
tract as rescinded and does so, he is bound 
to return the deposit. 

In re Scott and Alvareyy’s contract (7), 
Lindley, L. J.,~ held that the Judicature Act 
made no difference as to the right of a 
purchaser to maintain a suit for the recovery 
of hig deposit, which must still be governed 
by the term of the contract. “It appears to 


“me the purchaser would fail if he brought au 


action at law to recover his deposit; und {Í 
must say I think the‘case, Alr, Farwell has 
referred to, of Oorrall v. Cattell (8), is decisive 
on that point. The legal answer is this: 
“ There is no breach of contract atall; you 
hase taken your chance with respect to your 
deposit ; and unless you show a breach by the 
vendor of his ‘bargain, you are not entitled 
to have that deposit back.” It all comes 
back to this that, as laid down by Sir George 
Jessel, stipulations for the forfeiture of 
deposits are not penalties and must be en- 
forced according to the terms of the contract. 
As regards the case Jackson v. De Kadick (9), 
which is not fully reported it is sufficient to 
distinguish it from the present case that in 
that case there was no condition for forfeiture 
of the deposit, and itis unnecessary to con- 
sider how it is to be reconciled with the 
case of' Howe v. Smith (2), especially as it 
was the case of a vendor who after obtaining 
a decree for specific performance came to the 
Court and asked for recission. 
As regards Indian cases I have already 
‘réferred to the case of Srinivasa v. Kathana- 
sabapatht (4), and the case 
Patter v. The Madras Railway. Company. (3). 
The case of Lachman Das-v.Chaler (10), wasnot 
a case of deposit. The case of Bishan Ohand 
v. Radha Kishan Das (11), and the case of 
(7) (1895) 2 Ch. 603 at p. 612. 
e (8):4 M. and W. 734. 
= (9) (1904) W. N. 168. 


(10) 10 A. 29. (11) 19 A. 849: 
e 
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Balvaata Appait v. Bhatuar Bira (19), are 
in accordance with the view taken in. this 
judgment. I would, therefore, allow fe 
appeal and dismiss the suit with costs 
throughout. 

Sankaran Nair, J.—The question is whether 
the plaintiff is entitled to recover the deposit. . 
The plaintiff agreed on the 24th of February 
1903 (seeHxhibit —A) to purchase certain lands 
from the defendant for Rs. 41,000, “out „oË 
which” a sam of Rs. 4,000 was paid “as 
advance’ on that date to the defendant. 
Rs. 17,000 was to be paid bafore the 24th of 
May. The defendant agreed on such payment 
to execute the sale-deed; and for the bilance 
of Rs. 20,000 the plaintif’ unadertook to 
execute na bond hypothecating these pro- 
perties to the defendant. The plaintiff was 
to forfeit the above said amount of advance if 
he failed to pay before that date and obtain 
the sale-deed. Ifthere wasa delay on the 
part of the defendant fo exedute the sale- 
deed “ before thu due date,” he was to raburn 
the deposif with an additional sam of 
Rs. 4,009. The plaintiff now claims specific 
performance or the return of the deposit.” The 
claim for specific performinca is disallowed 
by the Subordinate Judze as he held that 
time was of the essences of the contract ‘and 
the defendant was, therefore, entitled to 
rescind the contract on the expiry of the 
stipulated time and that he rescinded it. The 
claim for the return of the deposit has been 
allowed. : 

The defendant appeals. 

It is admitted that the plaintiff entered into 
the contract not for purchasing the properties 
for himself but for selling the lands piece- 
meal at a profit to third parties. He was 
to introduce intending purchasers to the 
defendant and the agreement of the 24th 
February 1908, provided that the defendant 
was to execute the conveyances in their 
favour. On the 28th March 1908, the 
defendant agreed to sell (Exbibit—D) to one 
Muruga Pillai, some of the lands in Ex. A for 
Rs. 12,500, of which Rs. 3,000 was then paid, 
Rs. 4,000 was to be paid on the 3lst May 
1908, when the defendant was to execute the 
conveyance, and the rest was to be paidin 
two years. Onthe 30th May the sale-deed 
was executed. On the 15th May the defen- 
dant warned the plaintiff that there was 
only one week more for the expiry of the 


(12) 23 B. 56. 
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time ander (A) and that the transaction must 
‘be coholuded before that date. The sale not 
having been effected on the 24th, or the 
25th, the defendant rescinded the contract 
and informed the plaintiff that he had 
forfeited the deposit. On the 22nd July the 
defendant sold -some lands for Rs. 20,000 
(H) to one Aghorappier and on the 5th 
August some other lands for Rs. 12,500 
(F) to one Muthukumara Pillai and there 
was also a subsequent sale for Rs. 200 to 
another person. In addition to the deposit 
the defendant has, therefore, realised 
Rs. 45,200. 

It is admitted that the sale to Muruga 
Pillai under D and E was in pursuance of the 
contract. It is found by the Subordinate 
Judge, and we agree with him in that finding, 
that the subsequent sales were not in per- 
formance of the original agreement (A). 
- He also finds that though the subsequent 
Bales were not brought about by the plain- 
tiff on account of the defendants’ recision 
of the contract “he did something in the 
way of recommending the purchases by those 
vendees”; and he further found “it cannot 
be said in these circumstances that plaintiff 
has wholly and absolutely failed to carry 
out his part of the agreement”. 

Tt is not in fact contended that the 
defendant has actually sustained any damage 
by reason of the breach of contract by the 
plaintiff or by its recision by the defendant. 
He does not claim any damages. The only 
question, therefore, for consideration is 
whether the defendant is not entitled to 
retain the deposit under the terms of the 
contract. 

It appears to me that the English cases 
lay down the rule that to forfeit the deposit 
it must appear that not only has the contract 
not been performed within the specified 
time but the, defaulting party has no 
inteation of ‘performing the contract or 
that he repudiates it; and that where the 
vendor rescinds it before the purchaser 
abandons or repudiates the contract, he is 
not entitled to retain the deposit. See 
Howe v. Smith (2). Cotton, I. J. says: 
“There must be acts on the part of the 


purchaser which not only amount to delay- 


sufficient to deprive him of the equitable 
remedy of specific performance but which 
wonld make his conduct amount to a 
repudiation on his part of the contract,” 
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Bowen, L. J. says: “Itis obvious that the 
party may lose his right to insist on specific 
performance before an equitable tribunal 
without at the same time having necessarily 
so acted as to justify the other side in 
saying that the contract is altogether at 
an end. We have to look tothe conduct of 
the parties and tothe contract itself, and, 
putting the two things together, to see 
whether the purchaser has acted not merely 
soas to break his contract, but to entitle the 
other side to say he has repudiated and no 
longer stands by it.” 

So, Fry, L. J., referring to the 25th Section 
of the Judicature Act of 1873, says: “The 
effect of this clause is, in my opinion, that the 
purchaser seeking damages is no longer 
obliged to prove his willingness and readiness 
to complete on the day named, but may 
still recoverif hecan prove such readiness 
and willingness within a reasunable time 
after the stipulated day. Ifbefore the lapse 
of such reasonable time or repudiation by 
the purchaser the vendor rescinds the contract 
he cannot retain the deposit.” 

Thusin Sugden’s Vendors and Purchasers 
lth Edition, page 22, “a stipulation in a oon- 
tract that in case the vendor cannot deduce 
a good title or if the purchaser cannot pay 
the money on the appointed day, the agree- 
ment shall be void, does not enable either 
party to avoid the agreement by refusing 
to perform his part of it; the seller may avoid 
the contract if the purchaser do not pay “the 
money. And if he, the vendor, insist that he has 
the right to rescind the contract, he cannot ac the 
same time retain the deposit,” Morley v. Cook 
(13). So in Fry on Specific Performanco, 
3rd Edition Section 1487, it is stated that 
the vendor is entitled to retain the deposit 


a“ 


© where the purchaser unjustifiably repudiates 


the contract or it in any other way goes off 
through his default.” Neither under the 
Indian Contract Act norin English Law, as 
pointed ont by Fry, L. J., in the extract 
from his judgment already quoted, does the 
contract go off merely by non-payment , be- 
fore the stipulated time. So the two condi- 
tions are (1) the contract must go off and 
(2) the going off must be due to the pur- 
chaser’s default, which must be something 
else than non-payment. Farwell, J., in Jackson e 
y. De Kadick (9), also was of opinion that the , 
vendor cannot have recision and at the ae 
(18) 2 Hare 110,111, < 


946 š 
NATESA IYER Y. APPAYU PADAYACHI, 


time damages for the breach of the contract. 
In Home v. Smith (2) and the other cases, 
there was either abandonment or repudiation 
of the contract by the purchaser before the 
vendor sold the lands. 

It is clear, therefore, the defendant is not 


entitled to retain the deposit, because the‘ 


plaintiff never abandoned the contract or 
repudiated it, and the defendant rescinded it 
on the 25th May thongh the plaintiff was 
entitled to perform the contract within a 
reasonable time after the 24th. Moreover, the 
plaintiffs’ conduct, itis found by the Sub- 
ordinate Judge, shows his willingness to 
carry out his promise after that date. In 
all the cases cited where a party has been 
allowed to retain the .deposit, the other 
party has failed to perform the contract 
within a reasonable time after the stipulated 
time or has by his conduct shown that he 
has refused to perform the contract and re- 
pudiated it, 

The breach of the contract, the failure to 
perform on or before the specified date 
clearly entitles the defendant to compensa- 
tion under sections 73 and 74: butthe con- 
tract still subsists and the question. 
whether the deposit is forfeited cannot 
arise ill the determination of the contract. 

The appeal, in my opinion, fails on this 
ground. 

Again, if we have to decide this case with 
referenceto the ordinary rules which dis- 
tingaish in English law a penalty from liqui- 
dated, damages, then if appears to be clear 
that this provision must be treated as a 
penalty. Thus supposing in this case the 
agreement was carried ont before the 24th 
May, except as to the item last sold for 
Rs. 200, or supposing there was a piece of 
“land worth only Rs. 5 to be sold, then the 
atipulation that the plaintiff is to lose his 
deposit of Rs. 4,000 must be treated as a 
penalty according to the rule in Kembie v. 
Farren (14), in which it was held “that a 
very large sum should become immediately 
payable in consequence of the non-payment 
of a bery small sum, and that the former 
should not be considered to bo a penalty 
appears to be a contradiction interms, the 
case being precisely that in which the 
e Courts of Equity have always relieved”. 

The same rule is thus stated by Cotton, L.J., 
“in Wallis v. Smith (5): “ That comes within 
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the same principle as where thé Courts have 
interfered, where one of the covenants has 
been for payment ofa sum of money whee 
the damage is capable of being assessed ac- 
curately and is very much below the sum 
named.” 


The case of Betts v. Burch (15) is in point. In 
Betts v. Burch (15), the plaintiff agreed ~ to 
sell and the defendant to purchase some pro- 
perty of which possession was to be given 
on or before the 13th October and in the 
event of either party not complying with 
every particular set forth in the agreement 
the defaulter should forfeit and pay the other 
£.50. The plaintiff sued to recover the 
amount as he alleged the defendant broke the 
agreement and did not take possession. It was 
held that the plaintiff was not entitled to 
recover. Baron Martin said: “The plaintiff's 
counsel have established that the same con- 
struction must be put on the agreement for 
both parties. Now, as that is so, it would 
follow, if the contention contended for on 
the part ofthe plaintiff were to prevail, 
that if avery small part of the price were 
unpaid the defaulter would be liable to the 
penalty of £50. The cases are too strong 
and I am bound to say that this is a penalty”, 
5, e., as pointed out by Lord Lindley in Wallis 
v. Smith (5), the £50 would be payable 
even though £1 only might be unpaid. 


In this case there was no deposit. But 
there ig no reason why the case of deposits 
should be treated as an exception to the 
general rule. See Inve Dagenham v. (Thames) 
Dock Company Ee parte Hulse (6), which is 
an iustance of a successful attempt to re- 
cover back the deposit money. Tn that case’ 
a Company agreed to purchase land for, 
£4,000 and deposited £ 2,000: the remain- 
ing £2,000 was to be paidona day named 
in the agreement with a provision that if the 
whole of £2,000 was not paide on that day, 
the vendors were to re-possess themselves of 
the land without any obligation to re-pay the 
deposit. The time was extended by an agree- 
ment which provided that the £2,000 with all 
interest should be entirely paid and discharg- 
ed before a certain date. This was held. 
to be a penalty. The reason is thus stated : 

“When you look at the last agreements it 
provides thatif the whole £2,000 with in- 


. (15) (1859) 4 H. and N. 506, ` 
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teresh or any part of it, however small, 
i unpaid after a certain day then 

Company shall forfeit the land and the 
portion of the purchase- -money they have 
paid.” 

This case also treats a deposit as damages 
payable bythe defaulting party and applies 
to it the rule that the stipulation which pro- 
vides for payment of a sum of money larger 
than the amount payable by the defaulting 
party is a penalty. 

With reference to this case Mr. Krishna- 
swami Iyer contended that if it in any way 
supports the respondents’ contention, it is 
opposed to the more recent cases in which 
it has been held that a deposit is not only 
a part payment buta security for the per- 
formance of the contract and, therefore, is 
liable to be forfeited on failure to carry 
outthe contract. 

I shall refer to some of those cases, ionak 
it hasto be remembered that they cannot 
throw light on the Indian Contract Act pass- 
ed long before. 

Té is, no doubt, often said on the author- 
ity of the decisions referred to by Mr. 
Krishnaswami Aiyar that the cases dis- 
tinguishing between a penalty and liquidated 
damages do not apply to a pecuniary deposit. 
But this is so on the ground that if there 
be only one event upon which the money is 
to become payable, and there is no adequate 
means of ascertaining the precise damage that 
may result to the plaintiff from the breach of 
the contract, the parties may fix a given 
amount to avoid the diffculty. The rule, 
therefore, does not apply to cases where the 
damages may be accurately estimated. It 
does not get rid of the rule that where 
the provisions of the contract show the 
stipulation to be only a penalty, it must be 
treated as such and should not be enforced. 
The deposit wilt not then be forfeited. I 
shall “refer to a fow cases that lay down 
that rule, drawing attention in particular 
to the law as it was understood before the 
Indian Contract Act (1872). 

The case of Palmer v. Temple (16), decides 
that where there is no forfeiture clause, the 
fact that it is a deposit, does not necessarily 
show*that the amount is forfeited and not to 
be returned : and when the party who holds 
the deposit is entitled to claim damages, he 


(16) (1889) 9 A. D. and E. 508, 1 P. and D; 379; 8 
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must hold it tothe use of the other party, 
reducing the damages to that extent, if he is 
entitled to recover more than the deposit, 
This seems reasonable, becanse ifit is abso- 
lutely forfeited, it cannot goin reduction of 
damages. The deposit according to this case, 
therefore, is really the damages payable by 
one to the other, as settled by the parties 
themselves by their agreement. 

The case that will be next referred to, 
Hinton v. Sparkes (17), where there was for- 
feiture clause makes this quite clear. The 
agreement in that case contained the stipula- 
tion that as earnest of an agreement for 
the purchase of a publie house, “ the pur- 
chaser has paid into the hands of tho 
vendor £50 which is to be allowed in part- 
payment at the completion of the agreement 
and if the purchaser shall fail to perform his 
part of the agreement, then the deposit 
money shall become forfeited, in part of the 
following damages; and if either of the 
parties neglect or refuse to comply with 
any part of the agreement he shall pay to 
the other £ 50, hereby mutually agreed upon 
to be the damages actually ascertained and 
fixed on breach thereof.” As a fact the 
sum of £ 50 was not paid but the purclfser 
gave only an I. O. U. for the amount, but the 
Judges held that this made no difference 
The purchaser made default and the vendor 
claimed the amount. The Chief Justice was 
of opinion that so far as the stipulation that 
£ 50 shall be the damages, ascertained and 
fixed, was concerned that was not in the 
nature of a penalty. Palmer v. Temple (16), 
was distinguished on the ground that there 
was no condition of forfeiture; and it was held 
that as there was a stipulation that the 
money was to be forfeited, the vendor was 
entitled to the amount of the deposit repre- 
sented by the pro-note. In that case on 
behalf of the vendor the contention was that 
the £ 50 was recoverable as liquidated 
damages and the purchaser pleaded that it 
was a penalty and apart from the claim on 
the ground that there was nn I. O. U. fhe 
only question was whether the £ 50 was a 
penalty or liquidated damages and in the 
course of the argument, Bovitt, C. J., re- 
marked : “Is there any case where money 
deposited, as in this case, has been treated as 
a penalty and not as a liquidated sum,” and 


he was of opinion that the cases cited showipg 7 
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the distinction between penalty and liquidat- 
ed damages have no application to a case 
where the agreement contains a stipulation 
of forfeiture. From the*observation made 
in the course of the argument and the argu- 
ments in the case it is clear that the case of a 
deposit with a condition of forfeiture was not 
treated, as has been erroneously assumed. as 
not falling within the class of cases which 
turn upon the distinction between penalty and 
liquidated damages. Wikes, J., pointed 
ont: ‘In the event of the purchaser’s de- 
fault the deposit is to be forfeited, and there 
is abundant reason for supposing that the 
parties meant that the damages as against 
the purchaser should be the sum they have 
set down.” 

In my opinion there is a clear authority for 
the position that the reason why the pur- 
chaser is to forfeit the deposit is that he had 
agreed that it is to be taken as the damages 
payable by him. So too in Lea v. Whitaker 
(14), all the three Judges concurred in 
laying down the same principle, that the 
intention of the parties must be pursued and 
where the language of the stipulation shows 
that the deposit was the agreed amount of 
damage, then the party committing the 
breach of the agreement is not entitled to 
retover his deposit. 

The other party retains it as the liquidated 
or estimated damages to be retained by the 
other. 

The decisions were before or about the time 
of the Indian Contract Act. In Wallis v. 
Smith (5), the plaintiff agreed to deposit 
£ 5,000 by payment to the Bankers to the 
joint account of the plaintiff and the defen- 
dant. Fry. J., after referring to the author- 
ities above cited, held “these authorities 
are very strong to show that where a deposit 
has been placed in the hands of a third 
person and that is primarily the fund for the 
payment of the sum in question, that sum is 
liquidated damages and nota penalty. That 
applies strongly to the present case.” 

fn appeal Jessel, M. R., classified the 
decisions and laid down four propositions to 
determine whether a stipulation is a penalty 
or a forfeiture. 

Referring to deposit as one of such cases 
Jessel, M. R., says: “I now come to the last 
class of cases. There is a class of cases 


= reiting to deposit where a deposit is to be 
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forfeited for a breach of a number of sipnla- 
tions, some of which may be trifling, some pf 
which may be for the payment of money Ca 
given day, in all those cases the Judges have 
held that this rule does not apply and that the 
bargain of the parties is to be carried ont.” 

The opinion of Cotton, L. J., has been 
already cited. He evidently was of opinion 
that the rule that a covenant to pay a sum 
of money where the damage is capable of 
being assessed accurately and is very much 
below the sum mentioned must be treated 
as a penalty applied to the case of a deposit 
also. But he held that on the facts this 
principle was not applicable and that the 
sum of £ 5,000 must be treated as liquidated 
damages. 

Lindley, L. J., also held in that case 
which was one of deposit that “it bas long 


. been settled that where a person agrees to 


pay a larger sum if he does not pay a 
small one, he does not mean what he says, 
and the contract is not to have the effect 
one would suppose it was intended to have.” 
In that case, in his opinion, the damage 
could not be ascertained. This cause also 
supports the view that a deposit can be 
retained only ag liquidated damages but 
“ where the damage can be small or trivial ” 
or ascertainable and is less than the deposit, 
then it is to be treated as a penalty. 

In Howe v. Smith (2), it was held that 
a deposit is not only a part payment but 
is also an earnest to bind the bargain so 
entered into, and creates by the fear of its 
forfeiture a motive in the payer to perform 
the rest of the contract. The Judges also 
agree that the question is one of construc- 
tion of the document to discover the inten- 
tion of the parties. Palmer v. Temple (16), was 
for this purpose relied upon, and Fry, L. J., 
says that if the intention is not expressed 
they have to enquire what terms are 
implied. Ki 

The only other English case that need be 
referred to is the case Soper v. Arnold (1), 
Lord Macnanghten stated therein: “The 
deposit serves two purposes. If the pur- 
chase is carried ont it goes against the 
purchase-money, but its primary purpose 
is this, itis a guarantee that the purchaser 
means business; and if there is @ case in 
which deposit is rightly and properly 
forfeited it is, I think, when a man enters 
into a contract to buy real property without 
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taking the trouble to consider whether he 
cq pay for itor not.” “In this caso there 
was a stipulation that the purchaser should 
forfeit the deposit. 

It will be observed that there is a dis- 
tinction between these cases and the case in 
In re Digenham v. (Thames) Dock Company; 
Ex parte Hulse (6). 

In the latter case, the deposit was to be 
forfeited for non-payment of a smaller 
amount which did not appear to be so in the 
other cases, 

As pointed out by Mr. Mayne with re- 
ference to JVallis v. Smith (5), the forfeiture 
of the deposit for non-payment on a certain 
day is apparently due to the fact that the 
damages resulting therefrom cannot be ac- 
cavately estimated or any lesser sum appor- 
tioned as payable in the event of a breach: 
Mayne on Damages, 7th Edition page 160. The 
rule laid down in Lure Dagenham v. (Thames) 
Dock Oompiny. Hx parte Hulse(6), is not, there- 
fore, affected by these latter decisions. 

Thus itappeara to me that though the Eng- 
lish law in 1872, when our Act was 
passed, treated the question whether the 
payer is entitled to recover the deposit ornot, 
as turning upon the intent of the parties to be 
collected from the whole instrument, that 
intent was often different from what the 
words in their natural sense conveyed. The 
cases decided that certain words in certain 
events bear a particular meaning : and it was 
assumed that when the parties entered -into 
the contract knowing that the Courts would 
attack such special meaning to these words, 


the parties must have used those words in the ` 


sense in which the Courts understand them, 
though on the face of them, they may have 
a different meaning. 
One of the artificial rules solaid down to 
“ discover the intent is that where there is a 
deposit made under w contract for a sale of 
land, andthe contract repudiated, then the 
deposit is to be treated as liquidated damages 
not recoverable by the repudiating. party, 
because in such cases it is difficult to assess 
accurately the damage sustained. Evenin 
the case ofa deposit if sach an intention 
can be gathered from the document as a 
whofe, it will be treated only as a pen- 
alty, Palmer v. Temple (16), or ifthe deposit 
is larger than the amount ascertained to 
be due, See In re Dagenham v. (Tha mes) Dock 
Company: Ex parte Hulse (6) and Wallis v. 
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Smith (5), then also it will be deemed a 
penalty. 

The real object, of the Courts of Equity 
was to relieve parties from their oppressive 
contracts. It was felt that while a party 
to a contract is really entitled only to the 
specific performance of his contract or for 
damages which he may have sustained on ac- 
count of non-performance, it is inequitable 
to allow him to derive any undue benefit 
far in excess of any damage he may have 
sustained, though the parties may have 
expressly stipulated to that effect. 

So these rules of construction were adopt- 
ed. The question is whether the Indian 
Contract Act adopted this theory of a ficti- 
tious intention to be discovered by these 
extremely artificial rules of construction, 
which have perplexed English lawyers them- 
selves, or laid down the simple rule that 
where a contract is broken, the damages 
alone shall be assessed and paid ; and laid on 
the Courts the task in all cases of assessing 
the damages. 

It is, no doubt, in appellants’ favour that 
the Indian cases generally discuss the ques- 
tion only with reference to the rules laid 
down in the English cases and, with*one 
exception, the Contract Act is not even refer- 
red to. I shall refer to a fewof the cases cited 

In Srinivasa v. Rathanasabapatht (4), the 
suit was brought by a purchaser of the in- 
terests of a contractor who had deposited a 
certain sum of money with a Municipal 
Council under a contract which provided that 
the deposit should be forfeited on any 
defanlt made by him in performing his con- 
tract. The contractor failed to perform tho 
contract and the deposit was declared 
forfeited. In a suit by the purchaser it 
was held that the stipulation of forfeiture 
was in the nature of a penalty as it made 
the deposit liable to be forfeited, irrespective 
of theimportauce of the breach and was not 
enforceable The purchaser gota decree for 
the amount. The case of Lachman Das v. 
Ohaler (10) aud apparently the case” of 
Howe v. Smith (2), [Soper v. Arnold (1), seems 
to bea mistaken reference of the Reporter] 
were relied upon. It is important that in 
this case there was rfo claim for damages 
by the Municipality and that claim was not 
considered. 

The next case is Manian Patter v, Zhe 
Madras Railway Company (8). 


e 
95u 

T NATEBA IYER V. APPAVU PADAYACHI. 

That also was the case of a contractor who 
deposited a certain sum of money with the 
Madras Railway Company which was liable 
to be forfeited on the coxtractor’s default. 
The rule laid down in that case by Sub- 
ramania Aiyar, J. and myself was that the 
forfeiture will not be interfered with, if the 
amount deposited was reasonablein amount : 
and as it did not appear unreasonable the 
forfeiture was upheld. 

On further consideration I do not think 
that this view is inconsistent with the deci- 
sion in Srintvasa v. Rathanasabapathé (4). 
Both of them are clear authorities against 
the appellants’ contention that on breach 
of the contract the deposit is unconditionally 
forfeited. | j 

They in effect decide that it cin only be 
claimed as damages. In Manian Patter v. 
The Madras Railiiy Oompany (3), it was 
further held that it may be presumed to 
be the reasonable amount of damages which 
a Court ought to award, presumption 
which may be rebutted by evidence. Where 
damages are not claimed or they are less 
than the deposit, then it is unreasonable 
to enforce the deposit. This alone was ne- 
cessary for the decision. The reasonableness 
or otherwise of the amount depends upon 
the, nature of the loss sustained. In the 
present case no loss has beon sustained and 
no damages, claimed. There are also certain 
observations, to which, so far as they are 
inconsistent with this jadgment, I do not 
now adhere, 

In Lachman Das v. Ohaler (10), the case 
which was followed in Srinivasa v. Rathana- 
sabapaths (4), the entire amount in an ad- 
ministration bond became payable on breach 
of any of the conditions of the bond. The 
bond was executed and the stipulation was 
made to secure the due performance of the 
contract to exhibitin Court a true inventory 
of the estateand for the due collection and 
administration of the estate according to 
law. It was held that the stipulation, though 
made as a guarantee for performance, was a 
penalty and that the plaintiff was only en- 
titled to damages and as hehad not suffered 
any, the plaintiffs’ claim was disallowed. 

However, in Biehan Ohand v. Radha Kishan 
Das(11) the learned Judges following Hzparte, 
e Barrell v. Parnell, In re (19) and Howe v. 


a (1) L. R. 10 Ch. 613; 44 L. J. K. B. 188; 88 L.J. 
115883 W. R. 846. 
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Smith (2), held thatthe plaintiff “$ not 
entitled to.recovera deposit after He has 
repudiated the contract for a sale of lan? 

So far the decision is consistent with author- 
ities. But they apparently proceed furthor. 
The defendant therein claimed only Rs. 2,000 
as damages andthe Judges held that he 
was entitled to recover the full deposit of 
Rs. 6,500 even though he admitted that his 
damages amounted to only Rs. 2,000, The 
observations of the learned Judges fully sup- 
port the appellant. 

In Ibrahimbhat v. Fletcher (20), there was a 
defect of title and the question, therefore, 
really did not arise for decision. In Balvanta 
Appaji v. Bhatkar Bira (12), following Howe 
v. Smith (2), it was held that where the con- 
tract goes off on account-of the purchaser’s 
default he forfeits the deposit. 

lt will be noticed that all these deci- 
sions purporting to follow the English rul- 
ings arrive at conclusions not easily reconcil - 
able with one another. 

I shall now consider the provisions of the 
Indian Contract Act. Under that Act, if a 
party fails to perform his promise before the 
time specified, the contract does not become 
voidable if time is not of the essence of the 
contract, the only result of the failure being 
that he becomes liable to pay compensation. 
To onforce a stipulation of forfeiture of deposit 
seems obviously inequitable unless, of course, 
we adopt the rule that, however oppressive, 
the terms axe to be strictly carried ont in all 
cases of deposit. If time is of the essence 
of the contract then the contract only be- 
comes voidable at the option of the other 
party, but till he exercise his option the 
contract subsists, so far as specific performance 
is concerned as before (section 55). Sections 
73 and 74 are intended to get rid of the 
distinctions between penalties and liquidated . 
damages, and it appears to mg that section 74 
as amended by Act VI of 1¢99 shows *with 
sufficient clearness that a deposit, as such only, 
is not forfeited by any breach of contract. 
That section provides that ‘if the contract con- 
tains any other stipulation by way of penalty, 
reasonable ‘compensation must be awarded 
not exceeding the penalty stipulated for.’ If 
the deposit is treated only as part payment, 
it is not contended—and the authorities are 
clear—that it is not forfeited. 

The decisions uphold the forfeiture ‘on the 

(20) 21 B. 827, at p. 858. 


Vou. 11: 
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grofnd of its being a guarantee for the due 
erformance. The word ‘penalty’ iu this 
section means any provision intended to 
compel the performance of a contract and 
hence includes a deposit. The argument that 
1f adeposit is not forfeited, it ceases to be 
security for the performance of any contract 
would apply with equal force to every sti- 
pulation which is not enforced on the ground 
of its being a penalty. The provision that 
he will get something less than the deposit 
is inconsistent with the view that he is 
entitled to retain the whole deposit. 

Where a person at whose option, under 
section 55, a contract is voidable rescinds 
it while he gets compensation under sections 
73 and 74 for the braach, he has to restore 
any benefit so far as may ba to the other 
party (section 64), the object being to replace 
the parties in the position which they occupied 
bafore the contract was mide. The deposit 
has prima facie, therefore, to be restored 
under this section. This is consistent with 
the rule of English law that where there is 
no abandonment or rapudiation of the con- 
tract by the purchaser and the vendor puts 
anend tothe contract, he cannot claim to 
retain the deposit. It was argued that 
section 64 applies only to contract voidable 
under sections 19 or 19-A. Section 55 shows 
that the contracts referred to therein are 
vuidable, and I see no reason to limit the 
operation of the section as suggested. 

Tt was then contended that this is nota 
benefit derived under the contract. I am 
unable to accept this contention either. If 
not a part of the contract there is no fresh 
consideration anda promise to fulfil a pre- 
existing obligation cannot hea consideration. 

There is in fact- only one contract. The 
deposit is also part of the consideration. If 
it be a different contract then the forfeiture 
must be absdlute which, it is admitted, is 
not thecase, as it will go in reduction of 
damages, or will be treated as part payment 
if the sale is subsequently carried out, It 
stands on the same footing for this purpose 
as the stipulation by the defendant to pay 
Rs. 4,000 to the plaintiff on his default. That 
cannot be a different contract and is clearly 
ofily a penalty. Not only deposits but penal- 
ties also may be enforced on the same 
ground. If we uphold this contention of the 
appellant, we shall have to declare those 
deposits forfeited which are only penalties 
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according to English decisions and also in 
cases where there is no repudiation. The 
section also recognises no difference between 
deposits for sales of land and for other pur- 
poses. Nor between contracts in which time 
is of the essence and others. 

It was also argued that itis open toa 
party to waive the benefit of any provision 
of law in his favour and as the plaintiff has 
agreed to forfeit the deposit, the stipulation 
must be enforced. This argument would 
apply to every penalty. These sections arc 
intended to prevent a party from enforcing 
the express provisions of his contract and, 
therefore, that there is such a stipulation is 
no reply. See section 1 of the Contract Act. 
My conclusions are.—According to the 
Euglish decisions where there is a deposit by 
a purchaser under a contract of sale of Jand, 
the deposit is not forfeited by him, where 
there is no repudiation or abandonment of 
the contract by him: and where the vendor 
rescinas it before the contract is put an end 
to by the purchaser, he cannot retain the 


“deposit. 


Where the damage sustained can be 
assessed and itis below the deposit amount 
it will not be forfeited. I think Srimvasa v. 
Rathanasabapathi (4), is rightly decided. 
Under the Indian Contract Act the Vendor 
can recover only the damages sustained by 
breach of contract and if he re&cinds the con- 
tract he must restore the deposit. ó 

As in this case no damage has been 
sustained and there is no plea to that effect, 
1 would dismiss the appeal with costs. 

Wallis, J—As my learned brother is in 
favour of confirming the jndgment, the 
appeal is dismissed with costs. 

The memorandum of objections is dismiss- 
ed with costs. 

Appeal dismissed. 





(Not reported yot elsewhere.) 


- MADRAS HIGH COURT. 
Ssconp Civit Arrear No. 870 or 1906. 
September 28, 1909. 

Present :—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Sankaran Nair. 
JAYANTI BHIMAPPA 

versus 


SESHANNA AND OTHERS. 
Abkari license—Licensec taking a partner if, vol? 
tron of Abkari Ruleo—Fort St. Geoige Garche Notifir. 
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cution No. 58, dated 4th Febrwsry 1890 and 20th Sep- 
tember 1898. 

Tho taking ofa partner by an Abkari licensee is 
not illegal, though it is in violation of rule 27 of 
the license forbidding sale or transfer of the privilege, 
as the rnle is ultra vires of the Notification No. 58 
Fort Saint George Gazetto and the subsequent 
notification of the 20th Septembor 1896 did not hare 
a retrospective effect. 


Second appeal against the decree of the 
District Court of Bellary in A. S. No. 112 of 
1903, presented against the decree of the 
District Munsif of Bellary in O. S. No. 612 
of 1900. 

The Hon. P. S. Sivaswami Aiyar, 
cate-General), for the Appellant. 

Mr. T. V. Seshagiri Atyar, for 2nd and 3rd 
Respondeuts. 

. Mr, T. V. Vatdyanatha Atyar, for lst and 
6th Respondents. 

_Jsudgment.—The Judge holds that 
the contract on which the suit is brought 
is illegal as the taking of another person into 
partnership in a toddy contract is a violation 
of Rule 27 of the license which directs that 
the licensee shall, not except with the col- 
lector’s permission, sell or transfer his pri- 
vilege. It has been held by this Court in 
in §. A. No. 822 of 1904 that the condition 
in quegtion is not legally imposed as the 
Notification No. 58, Fort Saint George 
Gazette dated the 4th February 1890 does 
not delegate any power to the Commis- 
sioner to impose such condition. 

The subsequent Notificiation of the 29th 
September, 1896, does not effect the part- 
nership deed in question executed on the 
9th September. We accordingly hold that 
the partnership was not illegally entered 
into and direct the Judge to restore the appeal 
to his file and dispose of it in gepanuinks with 
law. 

Costs will abide the result. 

Appest allowed. 
Case remanded. 


(Advo- 





(Not reported yot elsowhoro.) 

ALLAHABAD HIGH COURT. 

ORIMINAL Revision No. 314 ox 1909. - 
August 7, 1909, 
Present :—Mr. Justice Richards and 
Mr. Justice Alston. 
ABDUL RAHMAN AK DOT BHS ABPLIGANTS 
versus 


° EMPEROR—Opposire PARTY. 
aSrimdral Procedure Code (Act V of 1898), s». 157, 
159, 208, 476—Enquiry by a Magistrate_—Enquiry 
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without jurisd iction—Magitrate’s actim under 2 476 
not sustamudle. 

A report was made at afthana that a certaig? 
person had committed an offence. The Sub-In- 
spector reported that the case was a false 
one. The District Magistrate then verbally directed 
the Superintendent of Police to enquire and report. 
The Superintendent reported that the case was 
not true but ut the same time suggested that a 
Magisterial enquiry should be made into the matter. 
The District Magistrate thereupon ordered a Deputy 
Magistrate to hold a Magisterial enquiry. The Deputy 
Magistrate found the case to be entirely false and 
took steps under section 476, Criminal Procedure 
Code, 1898, against certain persons who had given 
false evidence before him to support the case: Held, 
that the order of the Deputy Magistrate was with- 
ont jurisdiction, inasmuch as the enquiry held by 
him was not under any section of the Criminal 
Procedure Code or any other legal sanction In 
73 Kandhia Lal, A.W.N. (1899), 87; Dursi v. Nau- 
rangi La’, 4 C, W. N. 851, referred to, 

Criminal revision against the order of the 
Sessions’ Judge of Mainpuri. 

Mr. Satya Chandra Mukerji, for the Appli- 
cants. 

The Assistant Government Advocate, for the 
Crown. 

Judgment.—tThis is an application 
in revision to set aside two orders, dated 
respectively the 17th and 19th of May 1909, 
purporting to have been made under the 
provisions of section 476 of the Code of 
Criminal Procedure. That section provides 
that “when any Civil, Criminal or Revenue 
Court is of opinion that there is ground for 
enquiring into any offence referred to in sec- 
tion 195 and committed before it or brought 
under its notice in the course of the judicial 
proceeding", such Court may send the case 
for enquiry or trial to the nearest Magistrate 
of the Ist class. 

The petitioners contend that the proceed- 
ing in which the offence in question is 
alleged to have: been committed, was not 
@ proceeding in a Civil, Criminal or Revenue 
Court, nor was the matter lwought under 
the notice of the Court in the course of a 
judicial progeeding and that being so there 
was no jurisdiction to make the order com- 
plained of. As neither of the lower Courts 
have set ont the course of the proceed- 
ings which culminated in the final orders 
now challenged in revision, we have had 
some difficulty in dealing with this ap- 
plication. So far as we have been able 
to ascertain, however, the facts appear to 
be as follows :—A report was made at 
the Jaswantnagar thana that the Head 
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Mast& of the school there had been guilty 
a certain offence. The Sub-Inspector re- 
ported the matter and apparently consider- 
ed that the case was not true one. The 
District Magistrate must have received notice 
of this report, for he verbally directed the 
officiating Superintendent of Police to enquire 
into the case. This appears from the opening 
words of the Superintendent’s report. The 
Superintendent went tothe place and held 
an investigation and came to the conclu- 
sion that the charge was not a true one. 
He, however, suggested that a Magistrate 
should be sent to enquire into the matter. 
The District Magistrate, thereupon, ordered 
a Deputy Magistrate of the Ist class to pro- 
ceed tothe spot and hold a Magisterial en- 
quiry into the case. This the Deputy Magis- 
trate did, with theresnlt that he came to 
the conclusion that the case was entirely 
false. He made areport to that effect and 
recommended amongst other things that 
certain witnesses who had supported the 
charge on oath in the course of his enquiry 
should be prosecuted for giving false evi- 
ence. The District Magistrate accepted 
this suggestion, but being of opinion that 
the Deputy Magistrate who had held the 
enquiry was the proper person to take action 
under section 476 of the Criminal Procedure 
Code, he directed him to do so. d 
The Deputy Magistrate, thereupon, proceeded 
to make the orders complained of presumably 
acting under section 476. The question 
we have to consider is under what section 
.of the Code or other legal sanction did the 
‘Deputy Magistrate hold his enquiry. It is 
clear that he did not act under an order 
. passed by virtue of the powers given by 
section 202 of the Code. The Assistant Gov- 
ernment Advocate has argued that.the en- 
quiry was held under section 159 of the 
Code. That section provides that when a 
Magistrate receives a report such as is 
mentioned in section 157, he may direct an 
investigation, or if he thinks fit, at once pro- 
ceed or depute a Subordinate Magistrate to 
hold a preliminary enquiry into the case. 
It is contended on behalf of the petitioners 
that proceedings can only be taken under 
section 159 when the order is based upon 
the’ report referred to insection 157. It is 
further contended that section 159 gives an 
alternative procedure only,and that as the 
District Magistrate had‘already directed an 


investigation by the Superintendent of Police 
he conld not subsequently direct an en- 
quiry by a Magistrate. As to the first 
point it is cleaf that the order to the 
Deputy Magistrate was passed after the 
Superintendent of Police had been directed to 
investigate. -~ 

It was not until the report upon that 
investigation had been submitted that the 
Deputy Magistrate was directed to hold 
an enquiry. This being so the case is very 
similar to that of Kgndhatalal (1), 
It was held in that case by Strachey, C. J., 
that a Magistrate could only hold an enquiry 
under section 159 when the order directiug 
it was passed in consequence of a report 
submitted under section 157, which report 
precedes an ivestigation. A similar view was 
taken by a Bench of the Calcutta High 
Court in the case of Durzi v. Nauraugi Lall 
(2). We think that we ought not to disregard 
these cases. In this view the orders now 
before usin revision were passed without 
jurisdiction. The Sessions Judge does not 
appear to have realized the difficulties of 
the case, though it is only fair to him to 
say that the grounds taken ‘before him in 
revision were not calculated to bringethose 
difficulties before him. He, however, expend- 
ed an unnecessary amount of time “and 
labour in dealing with those grounds. It 
would have been quite sufficient to have 
remarked that they were misleading and 
unsubstantial, without drawing up a pro- 
ceeding on the subject. 

We allow, this application and set aside the 
orders of the 17th and 19th May 1909 and 
any orders that may have resulted from them, 


Application 4 
n) A. W. N. (1899), 87. aplicat si bas 
2) 40. W.N. 851, 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Lerrens Partant Appear No. 106 or 1908, 
September 16, 1909. 

Present :—Mr. Justice Munro and e 
Mr. Justice Abdur Rahim. 
A. R. M. A. L. A. PALANIAPPA 
CHETTYAR —PLAINTIFE— APPELLANT 


VEXSUS 
VENCATACHALA KONAN AND 0THEprg— 9 
DEFENDANTS—RERPONDENTS, ° 
Letters Patent, cl. 16—Order of a High Court fudge 
on a revision petition under section 25 of Act EXS 
1887—Appeal. 
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No appeal lios toa Bench of the High Court, 
under section 16 of the Letters Patent, against the 
order of single Judge deciding u revision potation 
under section 25 of Act IK of 1887 

Fencatarama Ayyar v, Madala®Ammal, 23 M. 169 
rcferred to. 

Appeal under section 15 of the Letters 
Patent against the order of the Hon. Mr. 
Justice Pinhey, dated 27th November, 1908, 
in C. R. P. No. 465 of 1908, presented to 
revise the decree of the Subordinate 
Judge of Trichinopoly in S. C. S. No. 881 
of 1907. . 
~, Facts —Plaintif filed a Small Cause suit 

. in the Subordinate Judge's Court of 
Tinnevelly against the defendant, which 
was dismissed. 

Against the said judgment plaintiff pre- 
sented a revision, petition to the High 
Court and it was dismissed by Mr. Justice 
Pinhey. Against that order plaintiff pre- 
ferred an appeal uuder clause 15 of the 
Lettera Patent. 

Mr. J. Ranguramanujachariar, for the Ap- 
pellant. 

Mr. V. O. Seshachariar, 
ent. 3 

Judgment.—No appeal lies. See 
Vencaturama Ayyar v. Madalai Ammal (1) 
The dppeal is dismissed with costs. 

i Appeal dismissed. 


for the Respond- 


(1) 23 M. 169. 





e (Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT, 
LETTERS Parent APPEAL No. 15 or 1908. 

July 29, 1909. i 
Present :—Sir George Knox, Krt., Acuing 
< Chief Justice and Mr. Justice Richards. 
SHAZADE SINGH axp ANOTHER— 
PLAatntTiyrs—A PPELLANTS 
versus 
Nawab Syed MOHAMMAD MEHDI 
ALI KHAN alias NAWAB ACHOHE 
SAHEB—DErgNDANT— RESPONDENT. 
Agru Tentncy Act (IT o? 1801, Local), ». 199, sub-sec. 
3—Propritaru title deciled by Revenue Court—Subse- 
quent, suit in Civil Core is burred by rog-judicuta. 
If a Revenue Court decides a question of title 
under section 199 of Act IL of 1901, that decision 
must bo treated as tho decision of a Civil Court 
and it operates as res juli'ata in a subsequent suit 
brought in a Civil Court. , Salig Dube v. Deok: Dube, 
e A. W. N. (1907), 1: Beni Punde v. Raja Kauwsul 

Kishure Prasad, A. W. N. (1907), 6; 4A. L. J. 53; 
* 39A. 160, Ram Charan Singh v. Har Shankar Singh, 18 
eA. 58 reforred to. 

L@tters Patent appeal against the following 
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decision of Banerji J. in Second Appeal Xo. 99 
of 1907. 

Banerji, J—The suit ont of which this 
appeal arises was brought by the respondents 
for a@ declaration that they own plot No. 
317 which is situated in the village of which 
the appellant is the land-holder. The Court 
of first instance dismissed the suit but 
the lower appellate Court has reversed the 
decrees of that Court. The defendant has 
preferred this appeal. The only contention 
raised on his behalf is that the matter in 
controversy between the parties in the pre- 
sent suit is res judicata in consequence of the 
decision of the Revenue Court in a suit pre- 
viously brought by the appellant against 
the respondents. That wasa suit for arrears 
of rent in respect of the very plot of land 
now in question and was instituted in the 
Court of an Assistant Collector of the second 
class. . 

The defendants to that suit namaly the 
present plaintiffs pleaded that they were not 
the tenants of the present appellant but had 
& proprietary title in the land. The Revenue 
Court itself tried the question of title and 
held that the present plaintiffs were tenants 
of the appellant. The decision of the Court 
of first instauce in that case was affirmed in 
appeal by the Collector. It is contended that 
as the question of title raised in the previous 
case was tried and determined by the 
Revenue Court it was a decision within the 
purview of sub-section (8) of section 199 of 
the Tenancy Act and operates as res judicata 
in the present suit. This contention is, in 


my opinion. well-founded. When the ques- 
~ tion of title was raised in the Revenuo Court 


that Court could under the provisions of 
section 199 either refer the then defendants 
to the Civil Court for determination of the 
question of title raised or determine such 
question of title itself. Iteis immaterial 
whether the Court before which the question 
was raised was a Court of an Assistant 
Collector of the first class or second class. 
The Revenue Court having decided the ques- 
tion adversely to the present plaintiffa that 
decision must-.be treated as the decision of 
a Civil Court and so far as the same ques- 
tion of title raised in the present suit is ton- 
cerned that decision operates as res judicata. 
This was the view taken by this Court in Salig 
Dube v. Deokt Dube (1) and Bent Pande v. 
(1) A. W. N. (1907), 1. 
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Rajk Kausal Kishore Prasad Mal Bahadur (2). 
TheNlearned Counsel for the respondents has 
“ngenionsly argued that the Court which 
decided the previous suit was not a Court 
competent to try the present suit and, there- 
fore, its decision cannot have the effect of 
res judicatu. He contends that the Assistant 
Collector of the second class who tried the 
previous suit had jurisdiction over suits of 
the value of Rs. 100 only whereas the pre- 
sent suit has been valued at Rs. 250 and, 
therefore, the Assistant Collector could not be, 
held to be a Oonrt competent to try the 
subsequent namely the present suit. Having 
regard to the provisions of section 199 if 
the then defendants had been referred to a 
Civil Suit the case would have been instituted 
in the Civil Court of the lowest grade 
haying jurisdiction over the suit. The Reve- 
nue Court which according to the provisions 
of that section was competent to try the 
suit and the question of title raised in it 


must be deemed for the purpose of that . 


section to be the Civil Couré which would 
have been competent to try the suit if the 
parties had been referred to a Civil Court. 
This was held in the analogous case of a 
question of title determined by a Revenue 
Court under the provisions of the Land Revenue 
Actin Ram Oharan Singh v. Har Shankar Singh 
(8). The Court of the Assistant Collector of the 
second class being thus for the purposes of 
the suit which was before it a Civil Court 
of the lowest grade competent to try the 
suit its decision must be deemed to bea 
decision of such Civil Court and the present 
suit being cognizable by a Civil Court of the 
lowest grade, the decision of the Revenue 
Court in the former suit operates as res 
judicata. Although an appeal did not lie 
directly from the decision of the Assistant 
Collector of the second class to the District 
Judge an appeal lay to the District Judge 
from the decision of the Collector in appeal 
upholding the decision of the Assistant 
Collector, so that the question of title could, 
if the defendants to that suit had so 
chosen, have been ruised in and determined 
by the Court of the District Judge. In this 
view’ the present suit is not maintainable and 
the appeal must prevail. I, accordingly, 
allow it with costs and setting aside the 
decree of the Court below restore that of the 


(2) A. W. N. (1907) 6; 4 A L. J. 68, 30 A. 160. 
(3) 18 A. 5ò. 
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Court of first instance dismissing the plantiffs’ 
suit with costs in all Courts including in this 
Court fees on the higher scale. 

Mr. Gulzari Bal, for the Appellants. 

Mr. Govind Prasad, for the Respondent. 

Judgment.—We agree with the view 
taken by our learned brother in this case.’ 
The matter now raised has been decided more 
than once by this Courtin the same way. 
and we are not disposed to take any other 
view which might well open a door to frand. 
The appeal is dismissed with costs. 

Appeal dismissed. 





(Not reported yet olsewhere.) 


MADRAS HIGH COURT. 
Crry Civi Court Arrear No. 29 or 1908. 
September 7, 1909. 

Present :—Sir Ralph Benson, Offg. Chief 
Justice, and Mr. Justice Sankaran Nair. 
M. CUPPUSAWMI CHETTY—Puarntirr 

- ~—APPELLANTS, 
: | versus 
A. T. DORAISAWMY CHETTY anv 


OTHERS— DEFENDANT— RESPONDENT. 

Inbel—Caste questions—Jurudiction of Civil Courts 
—Boycotting persons dining with a member of the 
etete—Performine of prayaschitham or parifcatory 
ceremonies on auch persons—Outousting a member of 
the caste—dAmbiquous imputations—Right ef injured 
party tu shoo he was libelled—Delegation uf powers 
to a member or head of the caste—Cause of action. 

Every mombor of a caste has the right to wefus 
to associato with any other member on account of 
what he considers ‘to be a breach of any casto 
rule, Tho-members of a casto might do so without 
being called upon by the Courts to give any reason; 
they might also impoge any conditions, they like, 
upon the delinquent from tho caste rules if ho likes to 
associato with them. 

It is prima facie libellous to call a person an out 
caste. 

The caste, as a body, or the majority of them 
may oxpel a member from it, but if they do so 
without giving him an opportunity of explanation 
tho Oivil Courts will interfere. 

Krtohnavwamiy. Frrasami, 10 M. 183, referrod to. 

Words which result in loss of caste to a member, 
such as deprivation of religious and soctak coni- 
munion, by imputing unworthiness to any eporsun 
to continue ag a member of his caste, aro prima 
facie dofamatory and give rise to a cause of action. 

The uso of the word, prayaschitham, by iteolf, 
may not indicate any kind of ox-communication. 
But prayachiham forea caste offence as a condi- 
tion precedent for re-admission into religious vo 
social communion implies provisional ox-comntuni,y 
cation which is removed when prayaschitham is pere 
formed. s ” 

When tho meaning of au impulation Ts ambi- 
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guons, ovidence is admissible to expla its meaning. 
+ Capital and Counties’ Bank v. Henty, L R.T Ap. 
Cas. 777, roforred to. ; 
A man may be ex-communicgted or otherwise 
unished for a caste offence, but that jurisdiction 
must only be exercised by the caste and with due 
care and caution and in conformity to the usage 


of the caste. h 
Theyg iraya v. Krishnas tumi, 18 M. 217, referred to. 


- Tho caste may delegato its powers in respeot of 
caste offences to its nominees 

Falluba v. Meausulanin, 12 M. 495; Ganapati 
Bhatta v. Bharutew im, 17 M. 222; Queen v. Ssnkara, 
6 M. 384, referred to. 

Bat Civil Courts cannot impose an ecclesiastical 
head on any caste or any momber of it. The 
submission to such head is entirely in tho option 
ot the caste members, save where tho traditions 


and rules of the caste require it, 
Tholappila Churlu v, Vencata Charlu, 19 M. 63, rc- 


ferred to. | 

Ordinarily no member of a caste can denounce 
his co-member as an outcaste. . 

Plaintiff gave his daughter in marriage to oue V, 
a High Court Vakil, whom the defendants regarded 
as belonging to on inferior casto. Plaintiff sucd 
defendants for damages for defamation alleging that 
they porformed prayaschitiams or purificatory ocre- 
monies on persons who dined with him, thereby 
intending and meaning that the plaintiff was an 
outcaste. The City Civil Judge held that defendants 
were at liberty to hold their own views with re- 
ference to the plaintiff's conduct and to boycot 
their friends for supposed transgression of caste rules, 
and dismissed tho suit as it disclosed no cause of 
action: ae: 

Held, that it was open to the plaintiff to show 
that the imputations were defamatory of him and 
that the plaint’ disclosed a cause of action. 


Appeal against the decree of the City 
Givil.Judge, Madras, dated 17th August, 
1908, in O. S. No. 64 of 1908. 

Hon. V. Krishnasewmi Atyar and Mr. O. 
Narasimkachariar, for the Appellant. 

Mr. 5. Subramanya Aiyar, for Respondents 
Nos. 1 to 5. 

Mr. T. Narasimha Iyengar, for Respondents 
Nos. 6 to 9. 

J udgment.—tThe plaintiff who it is 
alleged belongs to the janura class. a rub- 
division of the Vaisya community, married 
in June 1905 with the sanction of the caste 
Guru one of his daughters to one Venugopala 
Chetty, a High Oourt Vakil, who also is 
allege® to belong to the same sub-division. 
The plaint alleges that the defendants in 
collusion with others “intending to disgrace 
the plaintiff and to cause it to be believed 
that the marriage counestion was improper 
and low and that the plaintiff thereby became 
an outcaste, falsely and maliciously from time 
te timg performed or caused to be performed 
prayaschiiham or purification ceremony to vari- 
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ous persons that dinedin the plaintiff's Loge or 
ousted orcaused to be ousted such persons from 
private houses when assembled forfensts, &o., 
and after referring toa few instances states : 
‘Finally ontheoccasion ofthe death of themother 
of one Vilvapathi Chetty, and Ruckmangotha 
Chetty, plaintiff himself attended the Karu- 
manthiram ceremony on invitation, when the 
defendants intending to injure the plaintiff, 
his name and credit, and to cause it to be 
believed that plaintiff became an outcaste, 
falsely and maliciously spoke and published of 
the plaintiff, the words following: ‘prayas- 
chitham must be performed as Kuppusami 
Chetty attended the karumanthtram'; and 
openl : caused prayaschitham to be performed 
to Ruckmangotha Chetti, falsely and mali- 
ciously meaning and intending thereby that 
the plaintiff was an ontcaste’ and it is also 
alleged that the plaintiff has been injured in 
credit and reputation, and has lost his posi- - 
tion as a Kariyasthan of the community, 
The plaintiff, therefore, sues for damages, 
The suit was dismissed by the City Court 
Judge on the ground that the plaint does not 
disclose any cause of action. The plaintiff 
appeals. The only question, therefore, for 
consideration is whether, if the facts stated 
in the plaint are proved, the plaintiff would 
be entitled to any relief. 

The Judge is of opinion that every 
member of a caste is entitled to have his own 
views about the propriety or otherwise of the 
conduct of another person as regards real or 
supposed caste customs or usages and if the 
defendants and certain other members of the 
caste “boycott ” the plaintiff and his frienda 
for what they cosidered to be his tansgression 
of caste rules, a Civil Court has no jurisdic- 
tion to interfere. This power to “boycott” 
implies alsothe power to indicate the course 
which the plaintiff and others who associate 
with him must adoptif they wish to purge 
themselves of what wasin the defendants’ 
eyes a caste offence, and to associate with 
them. They were, therefore, entitled to in- 
sist upon prayaschitham by the plaintiff. 
The Judge further held that prayaschitham 
does not necessarily imply that plaintiff is 
an outcaste. It may be required for an 
transgression of caste rules and as there 1s 
no allegation in the plaint that the defen- 
dants called the plaintiff an outcaste, he 
held that the suit was not maintainable and 
dismissed it. 
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Ge Judge is, of course, rightin holding that 

it ifopen to the defendants to refuse to 
ociate with the plaintiff, on account of 

what they consider to be a breach of any 
caste rule. In fact they might do so without 
being called upon by the Courts to give avy 
reason; they might also impose any conditions 
they liked upon the plaintiff if the latter 
wished to associate with them. But the 
question before us is very different. It is 
conceded before ns and it is established by 
dicided cases that it is defamatory to call a 
person an ontcaste. A caste, no doubt, is a 
voluutary association of persons for certain 
purposes. It is open to a person to leave it. 
But every Hindu, at any rate, the majority of 
them, are born into some caste or other. 
Their status and their relations towards the 
other, castes are defined and fixed by the 
castes to which they belong. Their matri- 
monial relations, their laws of inheritance 
and generally their religious and social rights 
and duties also are determined by their caste. 
That many of these duties are only of 
imperfect obligation and not legal makes no 
difference so far ag the question before us is 
concerned. A person cannot be deprived of 
the membership of the caste except in occord- 
ance with caste usage. - 

The caste as a body, or the majority of 
them, may, uo doubt, expel him but if they 
do so without giving him an oppurtunity 
of explanation, the Civil Courts will interfere. 
Krishnasamt Chetti v. Virasami Ohetti (1). 
The decided cases show that their procedure 
must be in accordance with usage and that the 
6x-communication must not be opposed to na- 
tural justice. Words, therefore, which are in- 
tended to bring about disastrous co~sequences 
resulting from the loss of caste such as de- 
privation of religous and social communion, 
by imputing unworthiness to any person to 
continue a member of his caste, are prima 
fafie defamatory to give rise to a cause of 
action. They certainly may lower him in the 
estimation of his own caste and of other 
castes. Prayaschttham by itself, it is true 
as stated by the Judge, may not indicate any 
kind of ex-communication. But prayaschitham 
for a caste offence as a condition for re-ad- 
mession into religious or social communion 
certainly implies provisional ex-communi- 
cation which is removed when prayaschttham 
is performed. Where the meaning of the 

(1) 10 M, 13, 
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imputation is ambiguous evidence is admissi- 
ble to explain its meaning. The plaint, in onr 
opinion, alleges that prayaschitham was insist- 
ed upon in this case on account of the 
plaintiff being an outcaste and the plaintiff 
is entitled to prove that this is the meaning 
of the words used. As observed by Lord 
Blackburn in Oapitai and Counties’ Bank v 
Henty (2): “I£ tho words were reasonably 
capable of a meaning which in the opinion 
of the Court would be libellous on the plain- 
tiff personally, I think there can be no doubt 
that it ought to have been left to the jury to 
say whether the words bear the meaning,” 
That the defendants are members of the rame 
caste makes no difference at this stage of the 
suit, when we are not considering the question 
of privilege. A man may be ex-communicated 
or otherwise punished for a caste offence. 
But that jurisdiction must be exercised only 
by the caste and “with due care and in confor- 
mity to the usage of the caste.” If the caste 
by a majority arrive ata certain conclusion 

as pointed out by the learned Chief Judge in 
Thiagaraya v. Krishnasamy (3). “ it would 
be intolerable to allow a few dissentients to 
circulate defamatory statements about a 
person because they believed thatin a caste 
dispute a wrong conclusion was arrived at." 
The caste may delegate its powers in Respect 
of caste offences wholly or in part to a Raja as 
in the case of Vallaba v. Moqusudanan (4) 

or to a Guru, Ganapati Bhatta v. Bhavatswamt 
(5), Queen v. Sankara (6), where Mathu- 
samy Iyer, J. points ont that if ihe majority 
of the caste had accepted the widow marriage 
as valid, ihere would have been no need to 
take the consent of the Guru. In such cases 
it would be in accordance with caste usage 
that any purely caste offence should be in- 
quired into and dealt with by the Raja or 
Guru to whom the power is delegated. It 
is not for a Civil Court to impose an ecclésiag- 
tical head on any caste or any member of the 
caste. As pointed out in Tholoppacharlu v, 
Vankutacharls (7), it is entirely within the 
option of any individual member of g caste 
and, therefore, also within the option of the 
caste whether he or they will submit to the 
Guru or not. But so long as he continues a 

(2) L B.7 App. Oas. 777. 


(3) 15 M. 214. 4 
(4) 12 M. 495. 5 

(5) 17 AL. 222, ° 
(6) 6 M. 884 é s 
(7) 19 M. 62. < à 
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member of the-caste he submits ‘to its rules 
and traditions and to the jurisdiction of the 
caste or the Gurn, to whom the powers may 
have been delegated to inquire into his 
conduct so far as caste offences are concerned. 

But this in no way implies that any member 
of a caste like the defendants is entitled to 
take the matter into his own hands and de- 
nounce the plaintiff as an ontcaste. He has 
to prove that his statements were privileged 
communications. And for that purpose he 
may rely upon his membership of the caste, 
to show his interest or duty. . Bat that in 
itself does not render his statements privi- 
leged communications. 

On the ground then, that the words com- 
plained of are capable of being understood 
to imply that the plaintiff was an outcaste, 
and as it is open to the plaintiff to prove that 
words were, in fact, intended to convey that 
imputation having regard to the time and 
place and manner of utterance and all other 
relevant facts which may.be daly proved, we 
are of opinion: that the plaint does disclose a 
canse, of action and, that the suit is, therefore, 
maintainable. we 

We, accordingly, reverse the decree of the 
lower Court.and remand the suit for disposal 
accordit to law. h 

. Posts will abide the result. 

Appeal allowed : Oase remanded. 





=~ (s. 0. 11 Bom. L. R. $49.) 
BOMBAY HIGH COURT. 
“CRIMINAL APPEAL No. 217 or 1909. h 
July 27, 1909. ` 
Present :—Sir Basil Scott, Chief Justice 
and Mr. Justice Batchelor. 
EMPEROR 
versus 
GULAM HOOSEIN RATONSEY NANJI 
—Accusep. 

Penal Code (Act XLV of 1880), 8. 141—Unlawful as 
gembly—Vindication of disputed right xo defence 
to the offenco—Practice—Duty of Magistrates to have 
regard to, and become acqxainted with the character af 
populati8n, 

The plain object of cl 4, section 141, of the Penal 
Code is to prevent tho resort to force in vindica- 
tion of supposed rights. The mere fact that the 
acensed entertainod honostly a claim cannot take 
the case ont of section 141,” if the claim wns a 
@sputed claim and not an admitted claim or an 
ascertained right. 

The distinction between a disputed claim and an 
afvertaifjed right is observed in section 141, cl. 4. | 
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Danonath v. Rajcoomar, 3 ©. 678, distingnished. 

The Magistrates aro only doing their duty gvhen 
they havo rogard to, and make themselves acghaint- 
ed with, the character of the population among 
whom thoy have to administer justice. They are 
not only entitled but bound to do so. Wise v. Danning 
(1902) 1 K. B. 167; 71 L.J. K. B. 166; 85 L. T. 721; 
50 W. R. 317; 66 J. P. 212; 20 Oox. ©. 0. 121, relicd 
upon. 


Appeal against a conviction by the second 
Presidency Magistrate, Bombay. 

Mr. Brunson, Mr. Binning and Mr. B. N. 
Athavale, for the Accused. | 

Judgment. 

Batchelor, J.—The appellants have been 
convicted by the Presidency Magistrate under 
section 143 of the Indian Penal Code of being 
members of an unlawful assembly, and have 
been sentenced each to pay a fine of 
Rs. 201. On behalf of the appellants the ap- 
peal has been argued by Mr. Branson and 
Mr. Binning, but as the Government, though 
served with notice, has not elected to ap- 
pear, we are without the advantage of ar-. 
gument in support of the learned Magis- 
trate’s judgment. 

. Regard being had to the defining gectiong 
141 and 142 of the Code, the questionis whe- 
ther the appellants are shown intentionally, 
to have joined an assembly of five or more 
persons of whom the common object was 
by means of criminal force, or show of tri- 
minal force, to any person to enforce any meu 
or supposed right. 

The scene of the alleged offence is ‘a 
piece of vacant ground behind the Khoja Shig 
mosque in Samuel Street. The title to this 
piece of land is in dispute between the 
trustees of the mosque who claim to have. 
acquired it by purchase, and the accused’s 
party, who claim that it is part of a 
Municipal passage open to the use of the 
public. The dispute, which has existed since 
1884, was renewed some months ago, when 
the Municipal Inspector, Mr. Captain, visited 
the place and staked off a ten foot passe, 
for the public. This was in accordance with. 
a settlement which had been arrived at 
between the Fazandar and the Municipality 
in or about 1884, In Mr. Captain’s view the 
provision of the ten foot passage secured all 
rights vested in the public, and a shed and 
a mortar mill belonging tothe mosque weye 
outside this passage upon land which the. 
Inspector took to be the private property 
of the mosque.. This decision was resented, 
by the accused No. 1, whose honse | faces 
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the pelssage, and on 24th November, he and 
his ther addressed to the Oommissioner 
of Police the Solicitor’s letter, Ext. 4, in which 
after setting out their claim to the use of 
the land staked off as the property of the 
mosque, they go on to say that they“ in- 
tend to have the said stakes and mortar 
mill removed, and it is apprehended that 
on their attempting to do so, they will be 
assaulted by roughs hired by the trustees 
and their friends.” On the sameday a some- 
what similar letter was adressed to the 
trustees of the mosque. On the 28th Novem- 
ber, Police Inspector Stenson visited the 
place and after making inquiries warned the 
accused Nos. 1 and 2 and others interested to 
refrain from creating any disturbance and to 
resort to the Civil Court for the establish- 
ment of their professed claims. On the fol- 
lowing morning the alleged offence was com- 
mitted. According to the finding of the 
learned Magistrate the three appellants went 
to the place accompanied by a aumber of 
Pathans, forcibly removed all the stakes 
from the ground, demolished the shed, pre- 
vented the mortar mill being worked, unyoked 
the buffalo attached to it and removed the 
grinding stone and pivot of the mill, in- 
timidating and overawing those who on be- 


half of the mosque protested against these acts 


of violence. 


For the accused Nos. 2 and 3, Mr. Branson has 
earnestly — 
that his clients did not come upon the scene 
till after the work of demolition had been 
completed, but upon this point the evidence 
seems to me suchas to preclude any attempt 


suggested—not, I think, very 


at discriminating between the three accused. 


This brings me to the substantial argument,_ 
urged on behalf of all three appellants, that 
the evidence falls short of establishing the Cri- 
only 


minal offence charged, and discloses 
a lawful abatement or removal of a nuis- 


ance.g We have’ been referred to numerous 
decided cases illustrating the distinction relied 
upon, but it appears to me that the question 
is ultimately one of fact on which little direct 
assistance can be obtained from other cases 


decided on their own particular sets of facts. 


When, once it is clearly ascertained what 


exactly the appellants and their companions 
did, 
ing the law. 


, To begin with, it certainly cannot be said 
that the Magistrate was blind to the imper- 


fhere will, I think, be no difficulty in apply- 
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fections appeeringin the prosecution evidence: 
on the contrary his description of it as “ full 
of exaggerations and contradictions” js, in my 
opinion, an over statement, foron a careful 
reading of this evidence I observe that the 
exaggerations and discrepancies by no means 
exceed what one would ordinarily expect 
from witnesses of this class in a case of 
this character. Then, again, the learned Magis- 
trate, being unable to find that the appellants 
had made out their claim of public right, 
proceeds to assess the evidence on the assump- 
tion in their favour that this claim had been 
substantiated. I do not think that the accused 
were entitled to have this assumption made: 
the case should have been treated as being, 
what ib unquestionably was,a case of a dis- 
puted claim of right. That the claim was 
honestly entertained may be freely conceded; 
but none the less it was, to the full know- 
ledge of the accused, a dispnted claim and 
not an admitted claim or an ascertained 
right. This distinction seems to meto have 
some importance with reference to section 141, 
cl. 4, of the Penal Code, the plain object of 
which is to prevent the resort to force in 
vindication of supposed rights. W 
Turning to the actual evidence I find myself 
in entire agreement with the viewe taken 
in it by this experienced Magistrate. He 
sees significance in the facts that the day 
chosen by the appellants was a Sunday 
after the lapse of some considerable time 
since theoccupation of the ground by, the 
trustees, and that the persons selected to 
carry out the demolition were Pathans. Mr. 
Binning complains that the Magistrate was 
wrong in taking notice of what he calls the 
“well-known fact” that Pathans are the in- 
struments usnally hired by contending parties 
who desire to perpetrate acts of violence by 
deputy. In my opinion the Magistrate was 
perfectly right: he was endeavouring to 
ascertain the intention of the appellants, and 
the engagement of Pathans, who had per- 
sonally no sort of interest in that quarrel, 
was very valuable evidence upon this point. 
The records of our Criminal Courts stipply 
overwhelming proof of the popularity of the 
device of hiring Pathans to intimidate op- 
ponents, a device which is fraught with the 
gravest dangers to the public peace. The 
Magistrate was not only entitled, but was,” 
I think, bound to take this fact into con<” 
sideration ; and, if authority be desiret fore 
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this opinion, I would refer to what was 
said by Lord Alverstone in Wise v. Dunning 
(1). “Magistrates”, said his Lordship, “are 
only doing their duty rhen they have 
regard to, and make themselves acquainted 
with, the character of the populatiou amongst 
whom they have toadminister justice’. In 
this case the meaning of the choice of Pa- 
thans, though it may have escaped the learned 
counsel, did not apparently escape his client, 
who, as I read his statement, is particularly 
anxious to deny that the men whom he took 
with him to theland were Pathans. As to 
the matter of fact, it will be enough to say 
that it is clear on the evidence that five or six 
Pathans at least were taken. It was said 
that these Pathans were tenants of the accused 
No 1’s manager. Be it so: but that does‘not 
explain why fora piece of work which could 
have been done by a couple of Hindu coolies, 
the appellants waited until they could engage 
the services of Pathans. 

{His Lordship then set forth the effect of 
the evidence after a brief discussion of the 
evidence]. 

If the above evidence is to be believed, 
and I can see no good reason why it should 
be disbelieved, the offence of which the ac- 
guged® have been convicted seems to me, for 
the reasons already given, to be clearly es- 
tabfished against them. 

As I have said, in prosecutions of this kind 
each case must be decided on its ow facts, 
and it is not pretended that any reported 
decision went upon facts exactly resembling 
those with which we are now concerned. 
The case which appeared to counsel most to 
favour tha appellants was Denonath Ghattack 
v. Rajcoomar Singh (2) and that, therefore, is 
the only case which calls for notice. A very 
brief statement will show how materially 
different were the facts there before the Court. 
I havo indicated what the facts are here. 
What were the facts there? There was a 
dispute between A and B, joint owners of a 
parcel of Jand. A obtained from the Magis- 
trate an invalid order for exclusive possession, 
B réplied with a civil suit to establish his 
title to joint possession of the whole parcel 
and fora declaration that A was not entitled 
to erect any edifice on the Jand, and B obtained 


e 2 decree in his favour dn the 19th May, 1877. 


(1) (1902) 1 K. B. 167; 71 L.J K B. 165; 85 L. T. 
721; 50 W. B. 817; 66 J. P, 212; 20 Cox O. O. 121, 
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On 8th October 1877, the servants of Befind- 
ing A’sservants putting up an erectfn in 
contempt of the Court’s decree, pulled doyn. 
the bamboo structure and thrust aside the 
servants of A. It was held that the servants 
of B were merely exercising the right of abat- 
ing » private nuisance, and were not members 
of an unlawful assembly. I entirely agree 
that in that case the servants of B were 
entitled to be acquitted, but I am ata loss to 
understand what bearing their position has- 
on the case of the present accused in the 
wholly different condition of facts which I 
have endeavoured to describe. 

In my opinion, therefore, the Magistrate's 
decision was right, and this appeal should be 
dismissed. 

Scott, C. JI concur in the judgment 
which has just been delivered. 

Appeal dismissed. 





(s. c. 11 Bom. L. B. 880.) 
BOMBAY HIGH COURT. 
CwIL Reviston No. 78 or 1909. 
July 22,1909. 

Present :—Sir Basil Scott, Chief Justice, 
and Mr. Justice Batchelor. 
BHAGVANDAS DHARAMSI—Pramtire— 
PETITIONER 
versus 
A. BESSE FRENCHMAN—Derewpanr— 
OprositR Party. 

Aden Oourts Act (UT of 1864), a2. 8, 9—~Referencn by 
Resident of Adento Migh CGawit—Apulication should 
be urcondi ional and before delivery of judgment — 
Option to reserve judgment cortingent on High Courts 
opinion——Presidency Small Cause Courta Act (XV of 
1882), 3. 69. 

Any party requiring a case to be stated under 
section 8 ofthe Aden Courts Aot is bound to make 
an unconditional application before the delivery of 
judgment, 

alli Brothers v. Gaculbhai, 16 B 376 and Bank of 
Bengal v. Vyvbhoy Gangjt, 16 B. 618, relied upon. 

Tho Resident of Aden is not bound t make a 
reference upon & conditional application not to be 
acted upon unless the Resident felt reasonable 
doubt as to the correctness of the applicant’s pon- 
tentions. S 

Section 9 of tho Aden Courts Act, like section 69 of 
the Presidencv Small Causo Courts Act, 1882, provides 
that the Resident may proceed in the cago notwith- 
standing the referenco to the High Court and may 
pass a decree contingent upon the opinion af the 
High Court on the point referred to. 

Revision against the order of the Resi- 
dent of Aden, upholding the decree of the 
Assistant Resident of the same place, 


Vol. ILL] 


t 


ateh. B. Petel dnd Mr. L. A. Shah, for the 
Petiti 

Mr. 
Party. 

Judgment.—This is an application 
under section 115 of the Civil Procedure Code 
for revision of a decree passed in appeal 
in. a Civil case by the Resident of Aden. 

A suit was instituted by the applicant in 
the Court of the Assistant Resident and 
was decided against him by that Judge. ~- 

An appeal was then preferred to the 
Resident ` with a statement of the appellant's 
case in which after setting forth his conten- 
tions with regard to a certain question re- 
garding sugar which arose in the case, he said: 

“Lf, however, after considering all the cir- 
cumstances your Hononr feels any reason- 
able doubt us to such a finding in my 
favour as regards the sugar item, I submit 
that your Honour will be pleased under 
section 8 of the Aden Act II of 1864 to 
draw up a statement of this part’ of my 
case and submit it with your Honour's 
opinion to the High Court at Bombay.” 

The Resident having considered the argu- 
ments advanced affirmed the decision of the 
Assistant Resident and did not draw up 
statement of the case and submit with it his 
opinion for the decision of the High Court. 

16 is contended on behalf of the appli- 
cant that the Resident was bound, upon 


K. N. Koyaji, for the Opposite 


the application to which we have referred, - 


_ to draw up a case and submit it for the 
decision of this Court, in accordance with 
. the provisions of section 8 of the Aden Act 
II of 1864. 

On behalf of the opponent it is contend- 
ed that no such application, as is con- 
templated by that section, was made to the 
Resident because, the application which was 
made was a conditional application not to 
be acted upote unless the Resident felt 
reasdhable doubt as to the correctness of 
the uppellant’s contentions. 

In our opinion the argument of the oppo- 
nent must prevail. The provisions of sec- 
tion 8 ofthe Aden Act are, in all material 
respects for the purposes of this case, the 
same ag those of section 69 of Act XV of 
1883 ‘the Presidency Small Cause Courts 
Act, and we have the recorded opinion of 
Judges of this Court that any party requir- 
ing a case to. be stated under that sec- 
tion of the Small Cause Courts Act is bound 
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to make an „unconditional application before 
the delivery of judgment. Thus in the 
case of Ralli Brothers v. Goculbhat Mulchand 
a) Mr. Justice Farran says :— 

‘It appears to me that the party who 
requires the Small Cause Court to stato 
a case must do so unconditionally before 
judgment is delivered. To require the 
Small Canse Court to deliver judgment 
and to state a case only in the 
event of such judgment being adverse 
to the party requiring the case, would de- 
prive the Court of the power of reserving 
judgment until after the opinion of the 
High Court is obtained. which power is ex- 
pressly conferred upon it by the Act.” 

Again, this Court in a judgment delivered 
by Sir Charles Sargent in the case of the 
Bank of Bengal v Vyabhoy Gangji (2) said. 

“The language of section 69 of the Small 
Cause Courts Act XV of 1882 shows that 
the party requiring the Judge to make 
the reference to the High Court must do so 
before the Judge has delivered his judgment, 
as it gives the Judge the option, on being so 
required, either of postponing his judgment 
or delivering it contingent on the opinion of 
the High Court.” é 

Now those remarks are directly appli- 
cable to the present case, because by sec- 
tion 9 of the Aden Act it is provided that 
the Resident may proceed in the case 
notwithstanding the reference to the High 
Court and may pass a decree contingent 
upon the opinion of the High Comt on 
the point referred. It is to be observed 
that the word “may” is used in this sec- 
tion while the word “shall” is used in 
section 8. The permissive terms of section 
9 are also in marked contrast with tho 
imperative terms of the corresponding pro- 
vision in section 7 of Act XXVI of 1864, 
the Presidency Small Cause Courts Act of the 
same year. We, therefore, think that section 9 
of the Aden Act gives the Resident the 
game option as the section 69 of the Small 
Cause Courts Act of 1882. ° 

As pointed ont in the judgments above 
referred to, to allow of reservation of judg- 
ment, the application must be made uncondi- 
tionally before delivery, of judgment. 

For these reasons we dismiss the applica- 
tion with costs. 

Application dismissed, 


(1) 15 B. 376. (2) 16 B. 618, 
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EMFEROR t. NAGJI GHELABHAI. 


(s.c. I1 Bom. L. WW, 855.) 
BOMBAY HIGH COURT. 
CRIMINAL Revision No. 144 or 1909. 

July 21, 1909. 

Present :—Sir Basil Scot®, Chief Justice 
and Mr. Justice Batchelor. 
EMPEROR 
VETEUS 
NAGJI GHELABHAI. 

Criminal Procedure Code (Act V of 1898), 38. 195, 
478—Sanction to prosecute granted to private 
individual——Power of Court to institute proceedings 
under 8, 478 after grant of sanction, 

The existenco of previous sanction, grant- 
ed to a -private individual under section 195, 
Criminal Procedure Code, upon which no action has 
been taken, is no bar to tho institution of pro- 
ceedings by tho Civil Court under section 478, 
through its kerkun. Qeen-Empress ve Shankar, 13 B 
384, followed. 


Petition for the revision of the order 
of the First Class Magisirate, Bulsar. 

Mr. H. C. Coyajt and Mr. K. M. Taleyar- 
khan, for the Applicants. ; 
k Mr. d. S. Ruo, Acting Government Pleader 
for the Crown. 


Judgment.—On the 81st of October 
1908 the Second Class Magistrate of Pardi 
granted sanction to two accused persons in 8 
theft case-to prosecute the complainants ‘for 
the o&ences mentioned in section 195 of the 
Criminal Procedure Oode. No action was 
taken upon that sanction, but in the December 
following a complaint was lodged in the Court 
of the nearebt Magistrate, First Class, by the 
Kagkun of the Second Class Magistrate of 
Pardi who stated to the Court that he knew 
the accused who were the complainants in the 
theft case and that he had lodged the com- 
plaint by order of the Second Class Magistrate, 
that it was a verbal order, that he was given 
the sanction order and the papers in the case 
of the complaint of the accused Nagji 
Ghelabhai and that he produced the Second 
Class Magistrate's sanction. Thereupon 
the accused was arrested and put on his 
trial. | 

An application has now been made to us to 
quash the proceedings on the ground that 
theyhave been instituted under an illegal 
sanction. The argument is that section 195 of 
the Criminal Procedure Code only con- 
templates one sanction for prosecution by a 
private individual, and it does not contemplate 
a new sanction to a private individual being 
given, because, that would be an evasion of 
the proviso to section 195 (6) which in, effect 
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provides that the term of a sanctiog shall 
not be extended except by the High 

The learned Government Pleader, howeyer, 
has pointed out 10 us the evidence of the 
Second Class Magistrate to which we have 
alluded and we think that having regard to 
that evidence we ought to accept the Govern- 
ment Pleader’s argument that the proceedings 
which are now going on before the First 
Class Magistrate are proceedings instituted 
under section 476 by the Court itself. 

The karkun who instituted those proceed- 
ings isan officer of that Oourt and has no 
personal interest in prosecuting the accused 
persons. 

It has been held by this Court in the case 
of Queen-Empress v. Shankar (1), that the 
existence of a previous sanction under section 
195 of the Criminal Procedure Code is no bar 
to the institution of proceedings by the Oivil 
Court -itself under section 478, and, we think, 
that is an authority for the view which 
we take in this case that the sanction of 
the 31st October to the private individuals 
is no bar to the proceedings which are now 
being takenat the instance of the Second 
Class Magistrate by his karkun. 

. We, therefore, reject the appplication. , 


Application rejected. 
(1) 13 B. 384. 5 





(s.c. 11 Bom. L. R. 822.) 


BOMBAY HIGH COURT. 
Sxconp Civit Arpear No. 785 or 1907. 
July 15, 1909. 

Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
MAHANTAVA IRAPPA—DeErENDANT— 
APPELLANT 
versus 


GANGAVA MALLAPP J Pratyrier— 


RESPONDENT. 

Hindu Law—Marriaye—Validity of marriage be- 
tween different sub-divistuns of Shudra tribe —Burden 
of proof. 

A marriage betweon aman of ono casto and a 
woman of anothor casto is valid under Hindu Law, 
when both the castes are sub-divisions of the 
Shudra tribe. Tho burden of proving that such a 
marriage is not ‘valid by the prohibition of im- 
memorial custom hes on the person contBsting 
the validity of marriage. 

Inderan Talugypooly Tarer v. Ramasatemy Sandia 
Tarer, 18 M. I. A. 141; 8 B. L.R. (P.0.)1; 12 W. R. 
(P. 0.) 4l ; Fakirgauda v, Gangi, 22, B. 277, followed. 


‘ 


tol: 111) 
e 
@ENPLROR v. LALLUBHAL PRANUBHAI. 


A¥péal from the decree of the District 
audge, Dharwar, confirming the decree 
of the Subordinate Judge, Haveri. 

Mr. M. B. Ohaubal, forthe Appellant. 

Mr. Nilkant Atmaram, for the Respond- 
ent, 

J udgment.—The question which has 

been argued before us on behalf of the 
appellant is, whether a marriage between a 
man of the Panchal caste and a woman of 
the Kurbar este is valid. The Panchal 
~ and the Kurbars are sub-divisions of the 
Shudra tribe. 
' It has been ‘held by the Judicial Committee 
‘in Inderun Valugypooly Taver v. Ramasawmy 
Sandia Taver (1), that when the factum of 
a marriage is proved‘the presumption is 
that it is valid in‘law and in that cage 
there was nothing illegal in the inter- 
marriage of members of difforent sub-divi- 
sions of a Shadra tribe. The onas would, 
therefore, appear to lie upon the party alleg- 
ing ‚an illegality by reason of immemorial 
castom tó prove sach prohibting custom. That 
was the view taken by this Court in the 
case of Faktrgauda v. Gangi (2). 

The learned District Judge in the case 
now before us has correctly applied the law 
as to onus. He says “the evidence in this 
case certainly does not establish any pro- 
hibition of immemorial custom.” We must, 
therefore, hold that the marriage of Savakka 
with Basappa was a valid: marriage and 
the appellant's case for that renson must 
fail. 
` We dismiss the appeal with costs. 


Decree confirmed. 
(1) 13 ALLA. 141; 2 BLEAP.O)I 12 W.R.(P C44. 
(2) 22 B. 727. 





A (s. 2. 11 Bom. L R. 858.) 
BOMBAY HIGH COURT. 
CRIMINAL Keviston No. 61 or 1909. 
July 27, 1909. 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
EMPEROR 
7 versus h 
LAMLUBHAT PRANUBHFAI—Purrrioner, 
Erience Act (Iof 1872), 83. 114, 414. (4), 183— Hur. 
dence—Accomplice—Contiction based on eridence of 
accomplice not il'eqal-—Revision— Power of High Court 
to disturb such conviction. 
. A conviction based solely upon tho cvidence of 
the accomplices is not illegal. It is not u rule of 


“convicted by Mr. 
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ltw but one of mere practico nud pradenco that an 
accomplice is unworthy of credit unless he is corro- 
borated in material particulara. The High Court 
will not, under its revisional jurisdiction, disturb a 
conviction merély on the ground that tho said rulo 
of practico has not boon adhered to by the Court 
which has convicted, unless there aro oxceptional 
circumstances calling for the exercise of that jurisdic- 
tion in the interests of justice. 

Queen-Empress y, Sheikh Saheb Badrudin, 8 B. 197 
followed. 


Petition for the Revision of the order 
of the Sessions Judge of Broach and Panch 
Mahals, confirming the conviction and sentence 
of the Magistrate, First Olass, Panch Mahals. 

Hon. Mr. D. A. Khare, for the Petitioner. 

Mr. G. S. Rao, Acting Government Pleader, 
for the Crown. 

Judgment.—the petitioner, Lallu- 
bhai Pranubhai, was Chitnis in the office of 
the Collector of Panch Mahals. He has been 
Patwardhan, Magistrate, 
First Class, of that District, of the offence 
under section 161 of the Indian Penal Code, 
of receiving a bribe of Rs. 300 from two 
Borahs, Shaik Adam and Malvi, as a motive 
or reward for doing an official act, and has 
been sentenced to six months’ rigorous impri- 
sonment and a fine of Rs. 800, in defgult, to 
suffer three months’ rigorous imprisonment 
The conviction and sentence have been econ- 
firmedin appeal by the Sessions Judge of 
Broach and Panch Mahals. . 

“The petitioner now applies to us to quashthe 
conviction and sentence under our revisoinal 
jurisdiction upon the ground that these rest 
upon the uncorroborated testimony of ac- 
complices, víz., the givers of the bribe Both 
the Courts below have discussed the evidence 
at great length and have come to the conclu- 
sion that the case against the petitioner is 
proved by the accomplice testimony, corrobo- 
rated in material particulars by independent 
evidence. Itcannot be said that the Courts 
below have acted solely upon the evidence of 
tho accomplioes. And even if they had, the 
conviction would not have been illegal (section 
133 of the Indian Evidence Act). It is pot a 
rule of law but one of mero practice and 
prudence that an ‘accomplice is unworthy of 
credit unleshe is corroborated in material par- 
ticulars (illustration (b) to section 114 of the 
Indian Evidence Act); anda conviction will 
not be disturbed by this Court under its re- 
visional jurisdiction on the mere ground that 


thesaid rule of practice has not been adhered ` 


to by the Court which has convicted, unless 


ps 
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“there are exceptional circumstances calling 
for the exercise of that jurisdiction in the 
-interests of justice. Qeeen-Empress v. 
Sheikh Saheb Badrudin (1). And this must 
be so, especially where, asin the present case, 
both the trial Magistrate and the Sessions 
Judge, sitting as an appellate Court, have, 
each after a most careful and patient hear- 
ing and critical scrutiny of the evidence, 
arrived ntthe same conclusion. In the pre- 
sent case there are, in my opinion, no excep- 
tional circumstances justifying our inter- 
ference under our revisional jurisdiction with 
the concurrent findings on the evidence of 
the two lower Courts. 
The case, however, doesnot rest solely upon 
the evidence of the two accomplice witnesses, 
Shaikh Adam and Malvi. It is, as the judg- 
ments of thetribunals below show, corroborated 
in material particulars by the evidence of inde- 
pendent circumstances, connecting, as requir- 
ed by the rule of practice which we have refer- 
red above, the petitioner with the act of re- 
ceiving the bribe. The two witnesses state 
that, as an inducement for showing them 
favour by infinencing the Collector and 
getting orders from the latter, permitting 
them to cut the trees in a forest belonging 
to a,minor, whose guardian, appointed by the 
Court, the Collector was, they went to Kalol 
where the Chitnis was camping, and there 
handed over the sum of Rs. 300 to the 
Juptidar Chunilal outside the house where 
the petitioner lived; that the Juptidar took 
away the money inside and returned and 
asked them to go as the Chitnis (petitioner) 
was about to leave for office and could not 
be seon just then. The witnesses further 
state that later on, the same day, they met 
the petitioner and hein the course of con- 
versation used words plainly implying that 
he would do their work as they had favoured 
him. Now, it isin evidence that though 
the &pplication made by the two witnesses 
to the Collector on the 7th of February for 
permission to cut thetrees was allowed by 
the lector on that date subject to the 
only condition, namely, provided - there 
was contract, no order was issued till the 
27th of February, the date on which 
e the accomplices depose the bribe was paid; 
and the petitioner, who was consulted by the 
a Collector before the latter allowed the appli- 

cation, did not remind the latter of previous 


0Y 8B. 197. 
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orders.on the subject, prohibiting the cugting. 
It is also found proved that the petitiongr 
tampered with the date of a document in the 
Collector’s office, bearing on the subject of 
the two witnesses’ application, and further 
that he tampered with the entries in the 
acvount books of the firm of Sulemanji 
Rukhmaji, of which one of the accomplices - 
namely Malvi, was Munim. This last fact 
is held proved by the Courts below on the 
evidence of Abdul Rahim, an independent 
witness. Mr. Khare, the learned pleader for 


“the petitioner, has indeed striven hard in his 


skilful argument to pursuade us to hold that 
Abdul Rahim is also an accomplice, because 
he, on his own showing, allowed the petition- 
er to tamper with his books for the purpose 
of concealing the crime committed by the 
former. To yield to this argument would 
be to stretch the meaning of the term 
accomplice beyond its accepted signification 
in law. Abdul Rahim had nothing to do 
with the giving of the bribe; and the receiv- 
ing of it is the offence of which the petitioner 
had been convicted. ` 

These facts, then, proved by evidence other 
than that of the accomplices, are sufficient to 
connect the petitioner with the bribe. His 
conduct in relation to the matter in which the 
accomplices were interested and which was 
pending before the Collector has beeu not 
only suspicious but plainly dishonest; and 
is sufficient corroboration to fix the guilt on 
him. 

Discharging the rule, the conviction and 
sentence must be confirmed. The bail 
allowed to the petitioner pending the disposal 
of this rule must be cancelled and he must 
goto jail to suffer the unserved period of 
imprisonment, 


Rule discharged. 


(s. c. IL Bom. L. R. 827.) 
BOMBAY HIGH COURT. 
Civit Reverence No. 4 or 1909. 
July 22, 1909. 

Present :—Sir Basil Scott, Chief 
Justice and Mr. Justice Batchelor. 
PUNDLIK UDAJI JADHAV— 

PLAINTIFF : 
"versus 
S. M. RAILWAY COMPANY—. 


DEFENDANTS. i 
Railways Act (1¥ of 1890), a. 75—Liability of Raile 
way for parcel containing articles mentioned in 
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EMPEROR Y. AHMAD HUSAIN KHAN, 

and cheiwle—- Parcel als» covtaining other articles— 
Whether protection extends to these. 

protection given by section 75 of the Railways 
Act extends to the whole parcel in which silk goods, 
Mich as are mentioned in ol. (1) of the 2nd Schedule 
are contained, whether the rest of the parcel is 
composed of articles mentioned in the 2nd Schedule 
or not. The section drawaa distinction between 
the -articles mentioned in the Schedule and the 
paroel and package in which they are contained. 


_ Civil reference made by First Class Sub- 
ordinate Judge at Dharwar in Civil Suit 
No. 204 of 1908, under O. XLVI, R. 1 of the 
Civil Procedure Code, 1908. 

Mr. Shankarrao Karnad (amious curiæ) for 
the Plaintiff. X 

Mr. 9. V. Palekar (amicus curiæ) for the 
Defendants. 

Judgment.—We are of opinion that 
the protection given by section 75 of the 
Indian Railways Act IX of 1890 extends to 
the whole parcel in which silk goods such 
as are mentioned in clause (1) of the 2nd 
Schedule are contained, whether the rest 
of the parcel is composed of articles 
mentioned in the 2nd Schedule or not. 

This appears from the words of the section 
which draw a distinction between the articlés 
mentioned in the Schedule and the parcel 
or package in which they are contained, 
and provides that the Railway Administra- 
tion shall not be responsible for the loss, 
destruction or deterioration of the parcel or 
package. 

We, therefore, answer the points submitted 
for our decision in the affirmative. 


Appeal dismissed. 





(390.6 A. L. J. 777.) 
ALLAHABAD HIGH COURT. 
Crimiva, Rurerenoe No. 330 or 1909. 
July 14, 1909. 
Present :—Mr. Justice Alston. 
EMPEROR 
e tersus 
AHMAD HUSAIN KHAN. 

Penal Code Act (XLV of 1860), 3. 178— Land Reverue 
Act (IIE of 1901, Local), 58. 147, 195, 196-—Citation to 
appear and pay Revenue—Declining to receive and 
sign duplicate, 

Acitation was issued against A, under section 147 

_of the Land Revenue Act. A declined to accept tho 
Citation and refused to sign its duplicate: Held, that 
this was no offence, under section 178 of the Indian 
Penal Code. Reg. v. /unamalas Nadan, 5 M. 199, 
followed. Refusal to sign and return the duplicate 
is not an act which preventa the service of the 
citation within the meaning ofsection 173, 
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Reg. v. Kalya bin Pikir, 5 B. H.C. R, Cr. 84; Queens 
Emp'e»ss `v. Bhhiobuneshiwar- Datt, 8 C, 621; Queen. 
Emuress v. Hire Lal, A. W. N. (1888) 222; Queer. 
Empress v Krishna Gobsada Das 20 C. 358, followed. 

The rules made by tho Board of Revenno 19 
regulate tho sorviue of summonses and notices cannot, 
add to or override tho provisions of scctiona 193 and 
198 of the Land Revenue Act ; nor do they attempt 
to do so. 

They aro for the guidance of the serving officers and 
dono more than pointont how they shonld pro- 
ceed when serving summonses or notices. They 
do not profess to declare what constitutes good and 
sufficient service in law. 


Criminal reference made by the Sessions 


_ Judge of Shahjabanpur. 


Mr. W. Wallach, for the Crown. 


Judgment.—In dealing with this re- 
ference I do not propose to discuss the 
question now pending before a Bench 
of this Court, as to whether a citation 
issued under section 147 of the Land Revenue 
Act is à “ summons, notice or order ” within 
the meaning of sections 172, 173 and 17+ 
of the Penal Code. For the purpose of 
this case I will assume that it is, and will 
confine myself to the question directly raised 
in the reference, which is whether the ac- 
cused, to whom a citation was issued un- 
der section 147 of the Land Revenne Act 
(III of 1901), has been rightly convicted 
of an offence under section 173° of the 
Penal Code, having regard to the facts 
found. The answer to this question depends 
on whether the accused, by declining to 
accept the citation or by refusing to sign the 
duplicate citation, can be said to have pre- 
vented the serving of the citation on him- 
self. Sections 195 and 196 of Act IIT of 
1901 enact that a summons or notice may 
be served by tendering or delivering a copy 
to the person to whom the summons or no- 
tice is directed. Inthe case of Reg. v. Punas 
malai Nadan (1), it was ruled that neither the 
refusal to receive a summons nor the refusal to 
sign the duplicate was an offence under section 
178 of the Penal Code, the reason given 
by Kernan and Kindersley, JJ., for taking 
this view being that the words S prevents 
the serving on himself” in section 173 of 
the Penal Code cannot be held afplicable 
to a case where the summons is tendered 
and refused, inasmuch as tendering is in 
itself good service. With this view I agree. 
The foot-note to “the report of the caso 
mentioned shows that Innes and Kindersley, 

(1) 5 M. 199. . 
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JJ., had previously held that a refusal to 
receive a. summons, by throwing it down 
after it had been presented was not punish- 
able under section 173 of the Penal Code. 
It has also been ruled tha» a refusal to 
sign a receipt for a summons, t.e., refu- 
sal to sign and return the duplicate was 
not an act which prevented the service 
of the summons. This view with which I 
agree was taken in the following cases :— 
Reg. v. Kalya bin Fakir (2), Queen-Empreas v. 
Bhoobuneshwoar_ Datt (8), Queen-Empress v. 
Hira Lal (4), (where section 172 appears to 
have been inadvertently printed for section 
173) and Queen-Empress v. Krishna Gobinda 
Das (5). 

As regards the rules made by the Board of 
Revenue to regulate the service of summonses 
and notices I agree with the learned Ses- 
sions Judge that they cannot add to or over- 
ride the provisions of sections 195 and 196 
of the Land Revenue Act ;-nor do they at- 
tempt to do so. They are for the guid- 
ance of the serving officer and do no more 
than point out how he should proceed when 
serving summonses or notices. They do not 
profess to declare what constitutes good 
and sufficient service inlaw. For the reasons 
given I accept the recommendation of the 
learned Sessions Judgé of Shahjahanpur and 
set aside the conviction and sentence passed 
upon Ahmad Husain Khan and acquit him ; 

, and I direct that the fine if paid be refund- 
ed to him, 
4 . Reference accepted. 


Convtciton set aside. 
(2) 5 B. H. O. R. Or. P4, 
(3) 3 0. 621. 
(4) A. W. N. (1888) 222, 
(5) 20 C. 358. 





(s. c. 6 A. L. J. 796; 6 M. L. T. 98.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision NO, 110 or 1909. 
. April 13, 1909. 
Present ;—Mr. Justice Aikman. 
~. SUNDAR LAL—Pettioner 
> versus 
EMPEROR—Opposite PARTY. 
Criminal Procedure Code (dot V of 1898), 3. 195 
(1) (b), (4), (7) (0)— Sanctton—— Village Munif Subordi- 
mute to Deist ict Judge—Offenca before villugo Man. 
sg—District Judge competent to grant sanctron— 
Sanction on formal aj plicatun—Sanction to imqutr. 
in} Magistrate, not Irgal—Noappeal from decree 


. . 


< 
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of village Munsif—Distriot Judge can revi 4 a 
decree of ‘village Munwf—Yillage Oourts Aot (III af 
1892), s. 78. 7 


Under the Village Courts Act, No. IIT of 1892, no 


les from the decree of a village Munsi#, ` 


Rk : 
although under section 78 ofthe Act the District 
Judge may, under certain circumstances, review tho 
decree. 

As no appeal lies from the decreesof a village 
Munsif, that Court, under section 195 (7) (c), Code 
of Oriminal Procedure, is deemed to be subordinato 
to the principal Court of Original Jurisdiction with- 


in the local limita of whose jurisdiction it is situate. 


Under section 195 (1) (b) the District Judge can 
grant tho sanction. 

Before sanction is granted there must bo o 
formal application by some person for sanction. 

Sanction granted by the District Judge on tho 
motion of the Magistrate, who is himself enquiring 
into the case, ig no legal sanction and must bo 
revoked. i 

Revision from an order of the Sessions 
Judge of Agra. f 

Mr. Satya Chandra Mukerji, for the Appli- 
cant. 

Mr. R. Malcomson, for the Crown. 

Judgment.—tThis is an applica- 


tion on behalf of one Sundar Lal to quash a: 


sanction granted by the Judge of Agra for 
the prosecution of the applicant for offences 
punishable under sections 193, 199, 209 and 
210, Indian Penal Code. At the same time 
the learned Judge granted sanction for the 
prosecution of one Musammat Mungo under 
section 205, Indian Penal Code. The facts 
of the case are somewhat peculiar. On the 
16th of April, 1908, Musammat Janki present- 
ed a petition to the Collector of Muttra in 
which she alleged that it had come to her 
knowledge that the applicant Sundar Lal had 
instituted a case against her in the Court 
of the village Munsif of Bhartiarin the Muttra 
District and having got’ one Musammat 


. Mungo to personate her'and to confess judg- 


ment obtained a decree against her, although 
she never in her life had been indebted 
to Sundar Lal. In this petition she. alleged 
that she had applied to the village Munsif 
to take action against Sundar Lal and Musam- 
mat Mungo, but no action had been taken. 
The Collector, thereupon, under what 
authority it does not appear, directed the 
Munsif of Mahaban to hold an enquiry into 
the case. After the report of the Munsif 
of Mahaban had been received the case 
came in some way before Mr. Wahl, Joint 
Magistrate, who being of opinion that he 


‘could not take cognizance of Musammuat 
Janki’s complaint without previous. sanc- 
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tion ° forwarded the file to the District 
and Spssions Judge with a request that he 
weuld give sanction for the prosecution 
of the aceused. The learned Judge in the 
order under revision says that he sanctions 
the prosecution of Mungo and Sandar Lal. 
He does not say t6 whom he grants the 
sanction and he has overlooked the provisions 
of section 195 (4) of the Code of Criminal 
Procedure. The first plea urged in revision 
is that the learned Sessions Judge of Agra 
had no jurisdiction to grant sanction under 
the circumstances of the case. As Sessions 
Judge he had no jurisdiction. But there 
is nothing to show that he acted as Sessions 
Judge. Under the Village Courts Act, 
No. TIE of 1892, no appeal lies from the 
decree ofa village Munsif, although under 
section 73 of the Act the District Judge may 
under certain circumstances review the 
decree of a village Munsif. As no appeal 
lies from the decrees of a village Munsif that 
Court is, under section 195 (7) (eo), Code 
of Criminal Procedure, ~ deemed to be 
sudordinate to the principal Court of original 
jurisdiction within the local limits of whose 
jurisdiction itis sitaate. It is clear, there- 
fore, that under section 195 (1) (b) the 
learned District Judge could grant sanction. 
But as has been held, before sanction is grant- 
ed, there must bea formal application by 
some person for sanction. The sanction 
granted by the learned Judge is not granted 
to any one in particular. It conld not, of 
course, be granted to the Magistrate who was 
himself inquiring into the case. On this 
ground I am of opinion that the sanction 
granted by the Judge must be revoked. At 
the same time after inspection of the record 
I am of opinion that the matter ought not to 
be allowed to rest here. The complainant 
Musammut Janki should be instructed to apply 
formally to thg District Judge for sanction 
or # she does not apply, the Collector of 
Muttra might instruct some one to make the 
necessary. application. If sanction is granted, 
the provisions of section 195 (4) should be 


followed. A suggestion was made by the 


Magistrate in sending the case to the Judga 


that sanction should be given for the pro-, 


secgtion of Mungo under section 419, Indian 
< Penal Code. The learned Judgerightly remarks 
that no sanction for a prosecution under that 
section is wanted. But the case clearly falls 
under section 205 and not under section 419 and 
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for a prosecution under section 205, sanction 
is requisite. For the above reasons, I revoke 
the sanction granted by the learned Judge on 
the 20th of Febraary lust for the prosecution 
of Sundar and Musammat Mungo. 
Application allowed 
Sanction revoked, 


eine 


(8.0.6 A. L. J. 786; 6 M. L. T. 94.) 
ALLAHABAD HIGH COURT. 
APPLIOATION IN Privy CooĒncie Appeat No. 9 
or 1909. 

July 10, 1909. 

Present :—Sir George Knox, Krt., Acting 
Chief Justice and Mr. Justice Griffin. 
BAIJNATH DASS AND 0TIERS— DEFENDANTS 

— APPRLLANTS 
versug 
SOHAN BIBI—Pnratyrrpr—Oprosire Party. 

Ciril Procedure Cote (Act V of 1908), 44.2, 109, 
0. 45, R 1—Order of remond—Final or interlocut wy 
order—Appeal to Priry Cowneil—Practice, 

Where in a remand order the Court decides only 
a part of the caso and leaves other matters still 
to be dotermined, the order is not a final order and 18 
not, therefore, open to appeal to the Privy Council. 
Sayid Mashar Hossein v. Mustmmit Bd ha Bibi, 
17 A. 112 (P. C.); 22T.A.1, distinguished. Standard 
Discount Co. v, La Grange, R 3C. P.D.67; Salaman 
v. Warner, (1891) 1 Q. B. D. 734, referred to. 


Application for leave to appeal to His 
Majesty in Council under Order 45, Rale 2 
of the Civil Procedure Code, 1908. 

Mr. Moti Lal Nehru, (with him Mr. Satish 
Ohunder Banerji), for the Appellants. 

Mr. B. E. O'Conor (with him Mr. Tej 
Bahadur Sapru and Mr. Gokul Prashad), for 
the Opposite Party. 

Judgment.—On the 12th of February, 
1909, a Division Bench of this Court after 
hearing an appeal presented by Mtusammat 
Sohan Bibi against Musammat Hiran Bibi 
and others, allowed the appeal, set aside the 
decree of the Court below and remanded the 
case to that Court with directions to reitstate 
it under its original number in the register 
and dispose of itaccording to law. We are 
informed that the Court below has fixefl the 
llth of July and intends to proceed to try the 
case remanded on that date. Onthe 8th of 
May the defendants who were respondents to 
the appeal in this Cofirt put in a petition for, 
leave to appeal to His Majesty the King in, 
Council as an appeal froma judgment and 
decree of this Court. Upon notice goig to” 
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the other side ta show cause why lcave should 
not be granted, Musammat Sohan Bibi has 
appeared to show cause. Her contention is 
that the order of this Court, dated the 12th 
February, 1909, is an interlocutory order and 
that the application for leave to appeal is 
premature, Before going further, a brief 
statement of the case willbe useful. The suit 
ont of which the appeal to this Court arose 
was a suit brought by Musammat Sohan Bibi 
for a declaration that a transfer of certain 


property effected by a compromise and a, 


decree be declared to be null and void, so far 
as she herself is concerned, upon the death 
of Musammat Manki Bahu the widow of one 
Babu Haris Chander. 

The Court of first instance found, and this 
Court has confirmed the finding, that Babu 
Parsotam Das, father of Musammat Sohan 
Bibi was adopted by Musammat Manki Bahu 
after the death of her husband Bahu Haris 
Chander and in pursuance of an anthority 
from him. Manki Bahı entered intoa com- 
promise with regard to a suit brought against 
her and by that compromise transferred cer- 
tain property. A decree was passed upon the 
compromise and it is this compromise and 
decree and the transfer effected thereby that 
Musan®mat Sohan Bibi, as daughter of Babu 
Parsotam Das and as immediate reversioner 
asked the Court to declare null and void. 
The Court of first instance while holding the 
adoption proved, held that the suit was time- 
barned and that Musummat Sohan Bibi was 
bound hy the compromise. This Court in 
appeal while affirming the adoption as already 
pointed out differed from the Court below 
both on the question of limitation and the 
question of Musammat Sohan Bibi’s right to 
maintain tho suit. The value of the property 
is admittedly over ten thousand rupees. We 
agree with the learned Counsel .for Musam- 
mat Sohan Bibi that the order of this Court, 
dated the 12th Febrnary, 1909, cannot be 
held do be a decree in the strict sense of the 
term and that it is an order. The definition 
of “decree” given insection 2 of Act V of 
1908 &xcludes in express terms from the cate- 
gory of decrees any adjudication from which 
an appeal lies a8 an appeal from an order, 
and Order 43 Rule 1, clause (u) provides 

that an appeal lies from*order under Rule 23 
of Order 41 remanding a case where an appeal 
would lie from a decree of an appellate Court, 
The otder of the 12th of February, 1609, is 
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. 
an order of this kind and there is no provision 
made for appeals to His Majesty in Cguncil 
from any order (See section 109 and Order 
45). On behalf of the petitioners it is oon- 
tended that this order is a final order inas- 
much as the judgment of this Court which 
led up to the order decides the cardinal point 
in the case and the points now remaining for 
decision are all subsidiary points, In sup- 
port of this contention the learned Advocate 
relied upon the case of Satyid Mazhar Hos- 
sein v. Musammat Bodha Bibi (1) That was a 
casein which this Court had refused leave 
to appeal and the petitioner applied to Her 
Majesty in Council and leave was granted. 
Their Lordships pointed out that the case 
before them as put by the plaintiff was that 
one Ibn Ali had given the property in suit tò 
certain persons who conveyed it to the plain- 
tiff. One of the defences raised was misjoin- 
der, which was overruled, but the next went 
to the foundation of the plaintiffs’ claim being 
a denial that Ibn Ali made any valid gift to 
the grantors of the plaintiff. The other 
defences were all of a subordinate character. 
The Court of first instance decided against the 
plaintiff on the question of Ibn Ali’s Will and 
did not give judgment on other issues. The 
plaintiff appealed from the decree and this 
Court decided that Ibn Ali made a valid gift 
and remanded the case to be diaposed of 
on the other issues. Their Lordships of the 
Privy Council held that the Will of Ibn Ali 
was the cardinal point in the suit and 
after the decision of the High Court that 
could not be disputed again and in conse- 
quence held the order to be a finel order 
In our opinion the present case is clearly 
distinguished from the one just cited. In 
the case before us the question of the 
adoption of Parsotam Das, whether it was 
valid or not, can hardly be called the car- 
dinal point in the case. Other points have 
been taken which affect the eventual 
decision quite as much as the question -of 
adoption. One of these points is the ques- 
tion whether or not after his adoption 
Parsotam Das relinquished all his rights un- 
der a receipt dated the 29th March, 1881, 
If it is found that he did relinquish his 
rights, then the suit brought by Mtusqm- 
mat Sohan Bibi must fail quite as much 
as if the finding had been that Parsotam . 
Das had never been legally adopted by 


(1) 17 A, 118 (P.C); 221 41, 


Vol. 111} 


INDIAN: OASE. e` 


969 


@ WILLIAM ARTHUR FORSHAW V. EUNICE GERALDINE FORSHAW, 


Ras May eat Manki Bahu. The result is that 
the Base as it now stands is still an open 
“case and it can nowise be held that it. has 
been so far decided that the matter cannot 
be made subject to further appeal. In the 
grounds maintained in the application for 
leave to appeal the order quoad order has 
not been attacked. It is nowhere said that 
this Court should have passed an order of 
a different kind or that it had no juris- 
diction for any reason to make the order as 
it did and so forth. It is not the formal order 
~ which is attacked. The object of the attack 
is the judgment leading up to the order 
and the matters céntained in that judgment, 
if open to appeal now, will still be open 
to appeal when this Court, again called 
upon to do so, hears an appeal from the 
case ng it will eventually stand decided by 
the Court below in obedience to its order 
of remand. It is worth noting in connec- 
tion with this matter that, while Act XIV 
of 1882 defined the word “ decree ” as used 
in Chapter XLV as including judgment 
and order, no such definition is to be found 
either in sections 109 to 112 or in Order 
45 of Act V of 1908. There is no defini- 
tion given of the term “ final order ” in the 
Code and it is'evident from what their 
Lordships said in Saiyid Mazhar Hossain 
vy. Musammat Bodha Bibi (1) that it is 
not always an easy- matter to distinguish 
between what is @ final.and what is an 
interlocutory order. In Standard Discount Co. 
v. La Grange (2), Brett, L..J., pointed cut 
that, “mo order, judgment or other pro- 


ceeding can be final which does not at once © 


affect. the status of the parties, for whichever 
“side the decision may be given, so that if it is 
given for the plaintiff itis conclusive against 
the defendant and if it is given for the defen- 
dant -it is conclusive against the plaintiff.” 
Similarly in Salaman v. Warner (8), Fry, L. J. 
oBserved: “I conceive that an order. is final 
only where it is made upon an application 
_or other proceeding which must, whether 
such application or other proceeding fail or 
succeed, determine the action. Conversely 
1 think that an order is interlocutory where 
it cannot be affirmed that in either event 
the action will be determined." So far as 
tho present case is gone the order of this 
Court determines only a part of the case 


| (2) (1877) L. R. 3 O. P. D. 67. 
_ 7 (8) (1891) 1 Q. B. D. 734 


and leaves other matters still to be deter- 
mined. Over and above that if we could 
sanction the present application we think 
it will be very inexpedient. The case is 
now ready {or hearing andin the ordinary 
course of things will ina few days be heard 
and determined by the Court below. The 
appeal to this Court wonld follow aftera 
short lapse of time and the whole case will 
be determined either for the plaintiff or the 
defendant, so far as the Courts in. this 
country can determine it. The probability 
is that the litigation, if it must go further, 
can proceed to His Majesty in Council 
ready. and ripe for a hearing on every point 
at no very distant date. On the other hand, 
uf we grant this application it may well be 
that the litigation will be prolonged over a 
series of years. On every ground, therefore, we 
dismiss this application with costa, including 
in this Court, fees on the higher scale. 
Application rejecied. 





: (s. 0.6 A. L. J. 793 ; 6 M. L. T. 98) 
ALLAHABAD HIGH COURT. 
FULL BENCH. 
MATRTMONIAL Rererence No. 2 or 1908, 
April 17, 1909. 
Present :—Sir John Stanley, Kr., CHief 
Justice, Mr. Justice Richards and Mr. Justice 
Griffin. . 
WILLIAM ARTHUR FORSHAW— 
PATITIONER 
~ persus 


EUNICE GERALDINE FORSHAW 
AND ANOTHER— RESPONDENT AND 
CO-RESPON DENT, 

Dirorce Act (IV of 1869), s8. 12, 17—Drasolution 
of marriage—Decree nisi made absolufe—Duty of 
Court in divorce sutt—High Court's power: of con. 
firmation. 

Ina case of dissolution of marriage the High 
Court should not make a decree mri absolute with- 
out a motion being made to ıb for that purpose, 
Culley v. Culley, 10 A. 559, followed. Therefore, where 
no one, representing the petitioner, asked for con- 
firmation of the decree nisi by the High Court, tho 
High Court could pass no such order merely#on a re- 
ference-for confirmation. 

Section 12 of the Indian Divorce Act prescribes 
the duty ofa Court in the investigation of a suit 
for divorce It provides that upon any petition 
for the dissolution of marriage, the Court shall 
- satisfy itsolf, so far os it reasonably can, not omy 
as to the facts alleged butalso whether or not tho 
petitionor has been in any manner accessory to or 
conniving at the going through of a form of harria, 
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or the ndultory, or has condoned “the same; and 
shall also enquire into any countor-charge which 
may be made agairfst the petitioner. 
- Matrimonial reference made by the Dis- 
trict Judge of Cawnpore. e 

Stanley, C,J.—This matter comes before 
ms upon a reference under section 17 of the 
Indian Divorce Act for the purpose of 
having a decree for the dissolution of the 
marriage of the petitioner with his wife 
Eunice Geraldine Forshaw on the ground of 
her adultery with the co-respondent Innes 
confirmed, The learned District Judge informs 
us by letter dated the 3rd of December, 
1908, that the pleader for the petitioner was 
required to furnish the correct address of 
the respondent and co-respondent but was 
unable to do so inasmuch as he could not 
find out the residence of his own client, the 
petitioner. No person appears before us to 
represent him and we are wholly unable to 
say whether or not the parties have come 
to terms and arranged their differences. 
It may be that since the decree nisi was 
passed the petitioner and respondent have 
co-habited and so the adultery has been 
condoned. Under these cirenmstances we are 
unable to confirm the decree nsa for a 
divorce. A similar question came before a 
Full Befich -of this Court in the case of 
Oulley v. Qulley (1). In that case it was held 
by the majority of the Bench that the High 
Court should not make a decree nist absolute 
without a mofion being made to it for that 
purpose. In this decision we fully concur. 
As no one representing the petitioner asks 
us to confirm the decree we cannot pass 
any order upon this reference. We shall 
adjourn the case so as to give the petitioner 
an opportunity if so advised to institute a 
proceeding before this Court to have the 
decree confirmed. We request the learned 
District Jydge to inform the pleader who 
appeared in this Court for the petitioner our 
order so that he may communicate it to his 
client if possible. 

The case was again laid before the Court 
on the 17th April, 1908, after a petition for 
confirm@tion of the decreo nist had been 
made by the husband, when the following 
order was pronounced by Stanley Chief Judge. 

Judgment.—This matter comes be- 
£ us on a reference under section 17 of 
the Indian Divorce Act for the purpose of 
having a decree for the dissolution of the mar- 
JA) 10%. 659, 


riage of the petitioner, William Arthur or" 
shaw and his wife Eunice Geraldine Fohaw 
confirmed. The ground npon which the pejj- 
tioner sought for a dissolution of his marriage 
is the adultery of his wife with the co-respond- 
ent, one Innes. -It appears that in the 
course of the proceedings the wife was ex- 
amined and sho admitted the adultery. Upon 
this admission coupled with a letter received 
from her, the Court below found that adultery 
was proved:and passed a decree for digsolu- 
tion of the marriage. We have no reason on 
reading the evidence before us to come to the 
conclusion that the petitioner connived at the 
adultery or was necessary to it, butat the same 
time we do not think that the case was so 
thoroughly investigated in the Court below as 
is required or was intended by the legislature. 
It does not appear that the Court below cross- 
examined the respondent as to the circum- 
stances under which she left her husband’s 
home, or as to the reasons which induced her 
to go to the house of the co-respondent, Innes. 
Section 12 of the Indian Divorce Act pre- 
scribes the duty of a Court in the investiga- 
tion of a suit for a divoree. It provides that 
upon any petition for the dissolution of a 
marriage, the Court shall satisfy itself, so far 
as it reasonably can, not only as to the facts 
alleged but also whether or not the petitioner 
has been in any manner accessory to or 
conniving at the going through of a form of 
marriage, or the adultery, or has condoned 
the same; and shall also enquire into any 
connter-charge which may be made against 
the petitioner. Now in this case .as we have 
said the only evidence in support of the. 
adultery is substantially the evidence of 
Mrs. Forshaw herself. In that evidence 
she states that since she left Bareilly she 
hnd nothing to do with her husband nor 
did she return to him; that on the 13th 
of April she was staying at Cgwnpur with 
Mr. Innes in a house which he rented. Slee 
admits that she sent the letter to which we 
have referred and states that she is living 

with Mr. Innes and that her husband never ` 
approved in any way of what she had been 
doing. Upon this evidence the Court granted 
the petition observing as follows:—' ‘I think 
it is unnecessary to require the applicant tg 
produce further evidence. The co-respondent 
admits the charge of adultery and denies that 
the applicant connived at it. Both she and 
the applicant appear to be truthful wit- 
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nesset.” That is the snbstantial part of the 
judgment. We think that the Court below 
ough have subjected the respondent to 


or®s-examination as to the circumstances 
eonnected with her departure from and her 
motive for leaving her husband’s home, and 
to have done as the Act lays down, so far ag 
it reasonably could every thing necessary to 
satisfy itself not only as to the fact of the 
adultery but also as to whether the petitioner 
had been in any way accessory to or conniy- 
ing at it. The provisions of the section 
which we have quoted should not be over- 
looked and we hope that in future in matters 
of this kind coming before the Courts below 
the requirements of the section will be care- 
fully attended to. We confirm the decree for 
the dissolution of the marriage of the peti- 
tioner with the respondent Eunice Geraldine 
Forshaw. 
Decree made absolute. 





(so. 114 P. L. R. 1909; 158 P.W.R. 1909), 
PUAJAB CHIEF COURT. 
Civit Reviston No. 739 or 1908. 
April 6, 1909. 

Present: —Mr. Justice Chatterji and 

j Mr. Justice Johnstone. 
JIWAN MAL—DEFENDANT—ÀPPELLAAT 
versus 
HARI CHAND—Puatntise—ResronDEnt. 

Custom—Hindu Larw—Adaption—Ewnmderce—Treat- 
ment az adopted ron—Ceremonies—Estoppel—Aggarwal 
Banias of Zira, : 

The plaintiff sued for a declaration that he was 
the adopted ‘son and heir of the defendant who 
was his unclo. The latter denied both the factum and 
validity of adoption. 

It appeared that all tho members of the family, 
including tho defendant, had stated to the Revenue 
Authorities that tho plaintiff had been adopted 
by the defendant. Tho plaintiff was excluded from 
inheriting his father’s land, and had for a number 
of years lived with the defendant who treated him 
as his adopted sor: 

Héld, that tho factum of adoption must be held as 
proved, f 
~- Held, farther, that the parties, Aggarwal Banias 
of Zira, in the Ferozepore District, did not strictly fol- 
low Hinda Law, and asnowhere in the Punjab any 
religions rites are necessary’ to constitute a valid 
adoption, even among Hindus of non-agricultural 
classes, the plaintiff's adoption could not be held asin- 
valid for non-observance of ceremonies in accordance 
wit Hindu Law.  - 

Further appeal from the order of the Di- 
visional Judge, Ferozepur Division, dated the 


14th October 1904, confirming the decree of 
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the District Judge, Ferozepur District, dated 
the 23rd ‘March 1903, decreeing plaintiff's 
claim. 

Mr. Kirkpatrick and Bhagat Ishwar Das, 
Advocates and Lalas Dwarka Das and Kanshi 
Ram, Pleaders, for the Appellant. 

Messrs. Muhammad Shafi and Shadi Lal, 
Advocates, for the Respondent. 


Judgment.—On 14th May 1907, hav- 
ing heard this case argued, this Division 
Bench decided that no appeal lay, that re- 
vision under clause (a) and clause (b) section 
70 (1), Punjab Courts Act, was competent, 
subject to certain limitations, and finally 
accepted the revision, setting aside the 
decrees of the Courts below and dismissing 
plaintiff’s suit and directing that the par- 
ties do bear their own costs. Upon this 
plaintiff’s counsel filed a petition for review 
which was on 27th March 1908 admitted. 
We have now heard the whole case re- 
argued in the light of documents and evi- 
dence which we overlooked last year, and 
we have arrived at the conclusion that the 
decisions of the Courts below were sound, 
and that the decree of the lower appellate 
Court should be upheld. 

To understand our present order it is neces- 
sary to have the following pedigree-table 
of the family:— | 





Kulla Mal 
| | 
Maya Mal Jiwan Mai Gundu Mal 
| defendant died before 
| 1894. 
i Ae A 
Chiman Lal Maghi Mal. | 
= E 


L 


Hari oe cua uk PE Mal ia Mal. 
plaintif. 

Plaintiff's suit is for a declaration that 
he is the adopted son (or appointed heir) 
of Jiwan Mal, defendant, who now denies 
him this status. Up to 1894 the whole 
family was joint. Then, plaintiff sags, o 
partition took place, his 3 brothers sepa- 
rating off, while he (plaintiff), because of 
his adoption by Jiwan Mal, remained a 
member of the joint family consisting of 
Jiwan Mal, plaintiff himself, Maya Mal e 
and Maya Mal’s sons. It is also part ofe 
plaintiffs case that from 1894 to 1900 de- . 
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fendant treated him as adépted son, and 
then upon a quarrel turned him out. 

The first Court inthe first instance found 
in plaintiff's favour as to the factum of the 
adbption and declined to go into the ques- 
tion of its validity, on the ground that 
its validity had not been impugned in the 
pleas. In the Divisional Court an order 
of remand was passed under section 566, 
Civil Procedure Code, for enquiry and report 
upon ‘the issues whether the parties followed 
Hindu Law or Custom, and whether the 
adotpion' as alleged was valid among there 
people (Agarwal Banias of Zira), and whe- 
ther, if “ib was really the case that Chiman 
Lal was as much adopted as plaintiff, an al- 
legation of defendants, either adoption could 
be held valid. The first Court reported that 
the parties followed Hindu Law, that no for- 
mal adoption with ceremonies took place, and 
that under Hindu Law aman cannot validly 
adopt two persons. It was also found that 
plaintiffs story ‘of his adoption having been 
written up in a bahi was a fiction. 

The learned Divisional Judge, however, 
found that the parties were governed by cas- 
tomi! that io make an adoption valid among 
them declaration followed by subsequent ap- 
proprigte treatment was sufficient. He dis- 
Believed the story of the entry in the bahi; 
but ke fully believed the story of treatment 
of plaintiff as a son and as one of the pro~ 
prietors of the family business, and so forth. 
Then he pointed to what happened in regard 
to fhe mutation of the family property in 
Machian village in 1899, when all the mem- 
bers of ‘the family including defendant stated 
to the Revenue Officer that plaintiff had been 
adopted by defendant and so his name should 
be excluded from the entry of this land, 
which had, in 1894 on partition, fallen to the 
gheare of the other 3 sons of Gundu Mal; and 
the Divisional Judge added: “This entry 
proves that Jiwan Mal had admitted that the 
plaingiff was his son and he cannot now deny 
the fact.” The Divisional Judge refused to 
take up the question of the adoption of Chi- 
man kal because it had not been argued be- 
fore him and because defendant denied that 
adoption also. 

In considering the scope of the revision 
we held that all “ material irrogularities ” 

*noticed in the petition could be ‘argued 
*by defendant and also the whole question 
eof the validity of the adoption. We found 
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the omission to consider the case of Olsfman 
Lal “material irregularity,” and op the 
evidence we held that there was no suicient 
proof of differential treatment of the Wo 
boys calculated to show positively that plain- 
tiff was adopted and Chiman was not. Hav- 
ing come to this conclusion we did not think 
it necessary to go into the question of Custom 
versus Hindu Law, as on our finding under nei- 
ther set of rules could plaintiff be an adopted 
son. In arriving at this conclusion we unfor- 
tunately fell into certain errors in regard to 
what evidence there was on the file, We 
found that there was no formal declaration 
of adoption before the brotherhood—see clause 
(a) in section 35, explanation 1, Rattigan’s 
Digest, and to this view we still adhere. We 
also held that there was no written declara- 
tion ad oc—see olause (b), and this also we 
adhere to. 

But clause (o) is the-important one, a long 
course of treatment evidencing on unequivocal 
intention to appoint the specified person or 
heir, We donot propose to go into details 
here. In favour of plaintiff we have a large 
number of documments in which defendant 
described him as his adopted son; we have 
not only the Machian mutations (1899), as 
we formerly supposed, but we have also 
the mutations (1) Zira khas 1896. Maya 
Mal for self and Jiwan ial, attesting state- 
ment that plaintiff has been adopted. (2) 
Machian 1899 attestation and statement by 
defendant himstlf, (3) Bondala 1898,whole 
family attest in person or through agents. 
(4) Meharsinghwala, 1899, agent in person. 
(5) Same village—same and so forth—in many 
other villages virtually telling the same tale: 
we have moderately good oral evidence of 
Ram Nath, Kirpa Ram, Sham Singh, Likal 
Mahtab Mal, whereas we were under the 
impression that there was no direct evidence to 
rebut the oral evidence of the similar treatment 
of the two boys; we have various public records 
in which such officials as Sub-Registrar ‘and 
Tahsildar described plaintiff as adopted son of 
defendant, and it isnoticeable that the Sub- 
Registrar notes that he is acquainted with 
plaintiff. Against plaintiff we have the fact 
that in the four earliest powers-of-attorney 
both plaintiff and Chiman are called adopted 
sons of defendant; we have the oral evidéhce 
of similar treatment of the two boys; we have 
the .fact that in the Ganesh of the buhts 
Chiman is shewn as a malik as well as plain- 
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tiff; apd we have 3 documents and certain 
suits In which plaintiff is called son of his 
natural father or nephew of defendant. The 
4 earliest powers-of-attorney cannot be.com- 
pared in importance with the very long list 
of documents in which plaintiff alone is called 
adopted son, and in very large number of 
powers-of-attorney Ohiman is consistently 
called defendant’s nephew. The oral evidence 
for defendant is, as Mr. Shafi has satisfied 
us, not disinterested. Then, Chiman being 
his father’s son, and so a member of the joint 
family apart from adoption by defendant, 
Chiman’s name appearing in the Ganesh has 
no inferential value whatever. Mr. Shafi has 
also fully satisfied us that the inclusion of 
plaintiff with his three brothers as plaintiffs 
in certain suits was natural. If the final 
result of those revenue suits be seen, it is at 
once apparent that plaintiff was not really 
getting any share in his natural family. 

The learned Divisional Judge has held that 

`- defendant is estopped from denying his adop- 
tion of plaintiff. This finding has not, been 
impugned in the petition before us. This 

_ may be because the Divisional Judge does not 
use the word “ estoppel”; buteven if we allow 
the point to be argued, and even if we take 
the case apart from estoppel, it seems to us 
viewing the facts in the complete form in 
which they are now before us, that there is 
ample evidence that defendant unequivocally 
“designated plaintiff as his heir. The most 
important point is that defendant in some 
instances actively brought it about, and “in 
other cases was concerned in bringing it 
about, that plaintiff wholly lost or gave up his 
right toshare in his natural father’s pro- 
perty. If this is not unequivocal treatment 
of plaintiff as his own son, we do not see what 
can be. Further from 1894 and even before, 
plaintiff lived with his uncles and not his 
brathers. He*began to live with them when 
his mother died; but had he not been adopted 
at least in 1894, he would have thereafter 
lived with his own brothers. We may note 
here that the attempt to prove that in 1898 __ 
defendant turned plaintiff out and took him 
back fails in view of defendart’s own state- 
ment—see page 11, remand, before District 
Judge. 

The factum of adoption, then, seems to us 
proved, and we turn to the question of its 
validity. Upon an examination of the evi- 
dence in the case we cannot held that these 
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Ayarwals strictly follow Hindu Law, not 
only in other matters are they lax, bat also 
in matters of adoption. 

It has been héld over and over again that 
nowhere in the Punjab can it be said that 
religions rites are necessary to constitute .a 
valid adoption even among Hindus of non- 
agricultural classes. Weneed only refer to 
the very large number of rnlings on the point 
beginning with Mukhan v. Nikka (1) and end- 
ing with Chuttar v. Ram Ohand (2). These cases 
deal with Brahmins, Khatris of many gots, 
Bedis, Aroras, Kalals, and sd forth. The really 
important thing is the unequivocal inten- 
tion and the treatment; and we: hold both 
proved here. 

For these reasons we would dismiss this 
appeal treated as a petition for revision with 
costs. 

Appeal dismissed. 





(a. c. 44 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
SECOND CIVIL APrEaL No. 438 or 1902. 


July 31, 1905. e 
Present :—Mr. Justice Chatterji and 
Mr. Justice Johnstone. s 
KIRPA RAM— PLAINTIFF —ÄÅ pPELLANT’ 
versus ° 
GULAB DIN AND OTHERS—DEFLNDANTS— 
4 RESPONDENTS. 


Punjab Law, Act (LF of 1872), 8. 12—Pre emption — 
Custom—Mouzh Toki, Tahvil Nurpur, Distrut Kangra 
—General custom for the district laid down ly 
Governument—Effect of Government declaration—Cun. 
struction of wajib-ul-arz—Inconsistent custom sct up 
on tt attestation—Practuc—Kffect of the destruction 
of record, 

Plaintiff sued for pre-emption of land situate in 
Mouza Toki, Tahsil Nurpur, District Kangra, as pro- 


-prietor in the village in which tho vendco held uo 


land. 

The defendants pleaded that plaintiff had no 
right, not being an agnate of the vendors, and” relied 
upon Government letter No. 823 dated 22nd April, 
1862, which provides that the custom of pre-emp- 
tion is not to be presumed to exist in villages of 
tho Kangra District, but must be proved in cach 
village, and in no case should it be doomed to apply 
to other than ancestral land and in favour of 
other than collaterals. At the time of attestation 
of the toajib-ul-arz, howover,a different custom was 
recorded under which, among other claimants, pe 
land-holder of the village wasalso given the righ 
to pre-empt: 

Held, (1) that the vorified and attested entry os* 
to custom recorded in tho weajib-ul.arz inust be 


. 
hasad 


. 


. were s attested and 
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accepted as reliable in tho ubsence of evidence to 
the contrary. 
: “Bisma v. Phul, 43 P. W.R. 1909, 1 Ind. Cas. 478, 
followed. 4 

. (u) There is no general cusfom of the Kangra 
District as to pre-emption and tho Government letter 
cannot be held to establish any such custom and can- 
not prevail over Statute Law. 

(wi) The record having been destroyed, and con- 
sequently the appellate Court being unable to cou- 
fidently come to a definite conclusion as to tho pay- 
ment of the purchase-money, the pre-emptors who seek 


to disturb the vendeo must take the risk of loss.. 


The full amount entered in the. sale-deed was con- 


“sequently awarded. 


Further appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
21st May, 1902, reversing the decree of the 
District Judge, Kangra, dated 18th January, 
1902, decreeing plaintiff's claim. 

Lala Sukh: Dial, R. S., for the Appel- 
lant. i 

Mr. Mohammad Shafi, for the Respond- 
ents. 


Judgment.—This is a suit for 


- pre-emption of some land at Mauza Toki in 


the Nurpur Tahsil of the Kangra Dis- 
trict: Plaintiffs are proprietors in the 
village in which. the vendee held no land. 
The sale-deed is for Re. 1,000-0-0, but plain- 
tiff clajms that this. was not price fixed in 
good faith, and that the land is not worth 
more than Rs. 700-0-0. 

The defendants plead that plaintiff has no 
right, as he ig not an agnate of the vendors, 
and that the price was really paid. 

The defendants relied on Government letter 
“No. 823, dated 22nd April, 1862, by which 
it was laid down that the custom of pre- 
emption is not to be presumed to exist in 
villages of the Kangra District, but must be 
proved in each village, and in no case should 
be deemed to apply to other than ancestral 
land, and in favour of other than collaterals. 
The wajtb-ul-arzes of Mr. J. Lyall’s revised 
settlement were fiamed on this model and 
accepted by the 
land owner in most cases. In this 
instance, however, the proprietors at the time 
of attagtation of clause 29, relating to pre- 
emption, stated contrary to the terms of the 
clause that the right was possessed by all 
agnates ‘and members of the gôt 
seller, whether resident in the village or not, 
and then by land-holders of the village and 
finally of neighbouring villages. 

. The first Court found the custom proved in 
favour of the plaintiff and decreed his claim 
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holding the price,to have been really paid 
though the evidence as tothe payment of an 
item of Rs. 170-0-0 was not satisfact&ry. 
The Divisional Judge on appeal held that 
the custon set up by the proprietors at the- 
time of attestation was a novel one unsupport- 
ed by instances and could not be held to 
supersede the general custom of the Kangra 
District as laid down by Government. He, 
therefore, dismissed the claim. 


In our opinion the orders of Government 
did not lay down any law, but only directed a 
certain method for recording entries as to the 
custom of pre-emption. The-true value of 
the Administration papers framed in accord- 
ance with these directions rests upon the 
attestations of the village proprietors and 
their statements at that time that the record 
is a correct record of their customs relating 
to pre-emption. Where the wagtb-ul-arz 
is go verified, the entry therein as to castom 
may be accepted as reliable in the absence 
of -evidence to the contrary. We followed 
this principle in Bishna v. Phuli (1) and 
accepted the wajib-ul-arz in ‘that case as 
containing a correct and complete record of 
custom which is expressly saved by sec- 


tion 12 of the Punjab Laws Act IV of 1872, 


In this case the attestation of the wajrb-ul- 
arz does not agree with the rule mentioned 
in the Government letter. We do not see 
any cogent reason to reject the statement 
made in the attestation, but if it is rejected 
the result is that the provisions of the law 
must have effect. There is no general custom 
of the Kangra District as to pre-emption and 
the Government letter cannot be held to establish 
any such custom and cannot prevail over 
Statute Law. In either caseo the vendees who 
are strangers in the village must give 
way to. the plaintiff who is a land-holder 
thervin. e 


As regards the price, we take the same view 
as the first Court. The record has been 
destroyed and we are unable to confidently say 
that the whole purchase-money has not been 
paid, or that the price fixed exceeds the market- 
value. The pre-emptor who seeks to disturb 
the vendee must take the risk of loss in 
consequence of the Court’s inability to. céme 
to a definite conclusion as to whether the 


whole purchase-money was or was not paid. 


ot 


(1) 43 P. W. R: 1909; 1 Ind. Cas. 478, 


ane 


Vol. I1] 
e Wusammat MIBRI v. EMPEROR, 


We 


accept the appeal and decree the 
plai *s claim on payment of Rs. 1,000-0-0 
into Court within one month from this date, 
fatling which, his suit shall stand dismissed 
with costs, 

The defendant will pay costs in this and 
in the Divisional Court, 
Appeal dismissed. 


: (s. o. 6 A. L, J. 889.) 

ALLAHABAD HIGH COURT. 

FULL BENCH. 

CURININAH APPEAL No. 460 or 19-79. 
Present :—Sir George Knox, Acting 
Chief Justice, Mr. Justice Banerji, 

Mr. Justice Richards, Ale. Justice 
Griffin and Mr. Justice Alston. 

`` Musammat MISRI 

versus 
EMPEROR. 

Dias Act (I of 1872), as. 8, 24, 25, 26, 27—Criminal 
Procedure Code (Act V of 1898), x, 163—8. 27 of evi- 
dence Act qualifies ss. 24 to 26—Qbject of s, 27-—Accused 
pointing out stoler articles—Admissibility of Ee. 
dence should not be judged by 3.°163 of Criminal 
Procedure Code but by Evidence Act—Condxct. 

-Tho admissibility of evidence to the effect that 
the accused went toa certain placeand thero pro- 
duced certain ornamonts should bo judged by tho 
provisions of the Evidence Act and not by tho pro- 
yisions of section 163 of the Criminal Procedure Code. 

Section 27 of the Evidence Act docs not qualify 
only section 26 but it also qualifies sections 24 and 25 
of tho Act. 

The object of section 27 of tho Evidence Act is to 
provide for tho admission of evidonco which but 
for that scotion cannot bo admitted by virtue of 
tho three preceding sections, That section docs not 
profess to and does not deal with evidence ‘as to 
tho conduct or acts of tho accused which is -ad- 
missible undor section 8 or any of tho preceding soes 
tions of the Evidonce Act. 

Facts.—tThe full facts of this case are 
fully set out in the Division Bench 
judgment printed on page 26 of this Volume: 
Riohards and Alston, JJ., constituting the 
Division Bench, had referred to the Full 
Bench, the question of the admissibility of 
evidence, and the opinion of the Full Bench 
is referred to in their judgment already 
printed. See 3 Ind. Oas. 26. 

‘The ordes of reference was as follows :— 

REFERENCH TO A FULL BENCH. 

We think that it would be desirable before 
deciding this appeal to refer a question of 
law arising in the case for the consideration 
of a Full Bench. - 
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In this caso Musammat Misri hes been 
found guilty of murder of Misri, alittle girl 
of twelve years, and sentenced to death. 
Part of the evidence against the accused 
consists of the’ fact that she took the police 
and others to a certain place and there 
pointed out and produced certain ornaments 
which are proved to have been worn by the 
child immediately before its disappearance 
We find as a fact that the police officer 
made or caused to be made a promise to 
the accused prior to her pointing out tho 
ornaments, to the effect that if she pro- 
duced the girl’s ornaments she would be let 
off; and we also find that the discovery of 
the ornaments by the accused was cansed by 
this promise. 


The question for the consideration of the 
Full Bench is whether under these circum- 
stances evidence was admissible to show that 
the accused as a matter of fact did go to 
a certain place and there produced the orna- 
ments in question. 


We direct that the papers and this order 
be laid before the Hon'ble the Acting Chief 
Justice with a view. to the above question 
being considered by a Full Bench. 

Mr. G. W. Dillon, for the Appellant? 

Mr. W. Wallach, Government Advocate, for 
the Respondent. 


OPINION OF THE FULL BENCH. 


The question which has been referred fur 
the consideration of the Full Bench is, whe- 
ther under the circumstances which will be 
presently pointed out, evidence was admis- 
sible to show, that an accused asa matter 
of fact did go toa certain place and there 
produced certain ornaments. The circum- 
stances referred to are briefly these. One 
Musammat Misri has been found guilty, by 
the Court of Sessions, of the murder of a 
girl for the sake of her ornaments and sen- 
tenoed to death. Part of the evidence afainst 
her consisted of the fact, that she took the 
police and others to a certain place, and 
there pointed out and produced certain 
ornaments, which are proved to have been 
ornaments worn by the child immediately 
before its disappearance. The learned Judges 
of this Court, on considering the case sub- o 
mitted to them, found as a fact that ‘the, 
police officer made, or caused to be made, &, 
promise to the accused, prior to her points” 
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ing ont the ornaments, to the effect that 
if she produced the girl's ornaments, she 
would be let off. They also found that the 
discovery of the ornaments *by the accused 
was caused by this promise. It will be 
seen that what we have to consider is not 
‘the admissibility of statements, if any, made 
by the accused person, but merely, whether 
evidence as to the conduct and acts of the 
accused, resulting from or at any rate 
‘committed: before the inducement from the 
police officer can be said to have been fully 
removed, is or is not admissible. 

Mr. Dillon, who undertook, at the re- 
quest of the Court, to argue the case 
on behalf of the accused person, relied 
upon section 163 of the Code of Criminal 
Procedure. He pointed out, that this sec- 
tion was not merely directory bat imper- 
ative and prohibitive. While there was 
nothing in the Criminal Procedure Code to 
show, what will be the result of any dis- 
obedience of the law, he contended that, by 
the general rules of interpretation of statutes, 
it should be held that such illegality re- 
sulted in nullification of all that followed, 
or could be said to follow, directly from 
it. Thp Indian Evidence Act, which was 
brought upon the Indian Statute book at 
the same time as the Code of Criminal 
Procedure of 1872, and was to come into 
force on tha same date, was an Act, as 
its preamble shows, for the consolidation, 
defifition and amendment of the law of 
evidence. We are of opinion that itis to 
the Indian Evidence Act, and not to the 
Code of Criminal Procedure that we have 
to look, as to whether the evidence in point 
is or is not admissible, the more so as 
there are to be found in the Criminal 
Procedure Code certain sections, in Chapter 
41 entitled “Special Rules of Evidence.” 


: If the Legislature had thought it necessary 


in criminal cases to depart from the general 
rules laid down in Act No I of 1872, itis 
more than probable that any such excep- 
tions vould be found in the Chapter in ques- 
tion. There are no exceptions to be found 
there on this particular point. 

The law as to confessions is stated in 
sections 24-30 of the Indian Evidence Act 
eof 1872. The Act justly views all cou- 
dessions with something of suspicion. In 
-Sectiqn 24 it lays down that the confession 
made by an accused person is irrelevant 


$ 
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in a criminal proceeding, if the mating 
of the confession appears to the Cotét to 
have been caused by any inducement, throat 
or promise, having reference to the charge 
against the accused person, proceeding from a 
person in authority and sufficient in the opinion 
of the Court to give the accused person 
grounds, which would appear to him reason- 
able, for supposing that by making such con- 
fession he would gain any advantage, or avoid 
any evil of a temporal nature, in reference to 
the proceedings against him. Then follow 
sections which state that no confession made 
to a police officeris to be proved, as dgainst 
the person accused of any offence and that 
no confession made by any person, whilst 
he is in the custody of a police officer, un- 
less made in the immediate presence of a 
Magistrate, shall be proved against him. 
Last of all comes section 27 which provides 
that when any fact is deposed to as 
discovered in conseyuente of information re- 
ceived froma person accused of any offence 
in the custody of a police officer so much 
of sach information, whether it amounts 
to a confession or not as relates distinctly 
to the fact thereby discovered may be proved. 
The object of this section was to provide 
for the admission of evidence which but 
for the existence of this section could not 
in consequence of the preceding sections 
be admitted in evidence. By it information 
even if it amounted to a confession and 
was made to a police officer under any 
circumstances could be proved ns against 
the accused, or rather so much of it could 
be proved as related distinctly to the fact 
thereby discovered. The section does not 
profess to and does not deal with evidence 
as to the conduct or acts of the accused 
which is admissible under section § or any 
of the preceding. sections of the Indian Evi- 
dence Act and is subject to, no limitation 
so long us it is relevant. . 

The learned Counsel, who appeared for 
the accused wished us to limit the force 
of section 27 and to read it as qualifying 
only section 26 and not sections 24 and 
25. We see no ground for suach limitation 
and we hold that, that section is a quali- 
fying section to the three sections whjch 
immediately precede it. , 

Our answer to the reference then is that, 
under the circumstances set out by the re- 
ferring Judges, ovidence was admissible to 
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show that the uccused us a mutter of fact 
did wo to a cartain place aud there pro- 


daced the ornaments in question. 
Appeal dismissed. 
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PUNJAB CHIEF COURT. - 
CRIMINAL Reyiston Casc No. 1506 or 1908. 
June 24, 1909. 

Present :—Mr. Justice Rattigan and 
: Mr. Justice Williams. 
MAN SINGH—Pernioner 
a versus 
EMPEROR—ResponDent. 


Punjab Oourts Act (XVII of 1884), ss. 18,’70— 
Reviswm—Order declaring a p?reon to be a thut— 
Legal Pras'ition*rs Act (XVIGL of 1879), s. 36. 

Though by virtue of powers vested in the Chicf 
Court, under section 13 of tho Panjab Courts Act, it 
is competent to the Court to revise an order passod 
bya Subordinate Court, under section 36 of the 
Legal Practitioners Act, declaring a person to be a 
tout, yət as very considerable discretion in the 
matter of preparing and publishing its list of touts 
is afforded. to the Subordinate Courts, the Chiof 
Court will not interfere with auy order passed under 
section 36, unless it can be shown that the pro- 
visions of that section have not beon duly complied 
“with, or for other good and substantial reason, for 
example, it would be a good ground for a petition 
to the Chief Court that tho petitioner’s name was 
included in a list of touts without any opportunity 
being given to him of showing cause ‘against 
such inclusion. Similarly, the Chief Court will iu 
@ proper case interfere if it finds that there is 
no evidenco whatercr to support tho finding of the 
Subordinate Oourt or that the cvidence, such as it w, 
cannot legally bo accepted as proviug that tle 
petitioner is a tout. 

In this case the Chief Court set aside the order 
passed by the Divisional Judge, on the ground that 
thoro was absolutely no evidence to the effect thut 
tho petitioner was atout. Chiran Das v Empreto, 
3 P. R. 1909 (Or), P. L. R. 1900 p. 17 (Cr); In 
16 Madho Ram, 21 A. 181; Empress v. Lall, P.R. 14 ot 
1888 (Or.), referred to. 


Petition for revision of ‘the order of 
Major G. C. Beadon, Sessions Jadge, Hoshiar- 


pur Division, dated the 2nd September si 
declaring the petitioner a tout. 


Rai Bahadur Bakhsht Sohan Lal, for ae 
Petitioner. 


Order—Rattigan, J. (1st March 1909).— 
lgm very doubtful whether it is compe- 
tent to this Court to interfere with an order 
passed by a Subordinate Court under section 
36 of the Legal Practitioners Act, 1879, declar- 
ing a certain person to be atout. Apparently 
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this Court has on vurious occasions held that 
at hud power to deal with such orders, (sce 

. g. Charan Das v. Empress (1), Criminal 
Revision No. 3080 of 1897; Criminal Revision 

No. 1010 of 1899), but thers seams tò Lo 
much force in the very recent decision of the 
Allahabad High Court to & contrary effect 
In ro Kedar Nath (2). 

I, accordingly, refer the question to n 
Division Bench. 

Judgment.—tThe question referred 
to the Division Bench is, whether it 
is competent to the Chief Court to 
interfere with the order of a Subordinate 
Court under section 36 of the Legal Prac- 
titioners Act, 1879, declaring a person to be ù 
“tout”? as defined in section 3 of the Act. 
Proceedings under the said Act are neither 
Civil or Criminal and consequently an order 
under section 36 cannot be revised under 
either section 622 of the Civil Procedure 
Code (or section 70 of the Punjab Courts 
Act) or section 439 of the Criminal Pro- 
cedure Code, Empress v. Lali (8). Nor does 
the Legal Practitioners Act itself make 
any provision for appeals or applications 
for revision in respect of an order under that 
section. 

Onthe other hand, this Court has, wide 
powers of superintendence under section 13 
of the Panjab Courts Act and in virtuo of 
those powers it is, we think, “competent to 
cousider and deal with an order passed dy a 
Subordinate Court under section 36 of the 
Legal Practitioners Act. At the same time 


very considerable discretion in the mutter 
of preparing and publishing its list of 
“touts” is afforded to the Subordinate 


Courts and this Court will not interfere with 
au order passed under section 36 uuless it 
cau be shown that the provisions of that 
section have not been daly complied with or 
for other good and substantial reason. Jor 
example, it would be good groaud for u 
petition to this Court that the petitioner's 
name was included in a list of touts without 
any opportunity being given to him ot? show- 
ing cause against such inclusion. Similarly, 
this Court will in a proper case interfere if 
it finds that there is no evidence whatever 
to support the finding of the Subordinata 
Court, or that the evidence, such as it ig 

(1) 3 P. R 1900 (Cr); P. L. B 1900 p. 17 (Cr) 


(2) 6 A. L. J. 22, 1 Tnd Cas. 143; 9 Cr. 7, J, 22, 
(3) 14 P. R. 1888 (Cr) 
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cannot legally be accepted as proving that the 
petitioner is a “tout” within the. meaning of 
the definition of that term given in section 3 
of the Act (see Charan Das x? Empress (1); 
In ve Madho Ram (4)). In the present case 


we can find absolutely no evidence to the, 


effect that the petitioner, Man Singh, is such 
a ‘‘tont.”- The statements of the two legal 
practitioners (Messrs. Sundar Das and Moti 
Lal) do not show that petitioner ever acted 
as a tout, and the post card upon which the 
Divisional Judge’s finding is based, certainly 
does not establish that fact. Before a man 


can be held to be a tout itis essential to prove. 


that he received a remuneration from a legal 
practitioner and in consideration thereof 
procured the employment of the latter in 
any legal business, or that in consideration 
of any suchremuneration he proposed. to a 
legal practitioner to procure his employment 
in any legal business. Inthe present case 
there is absolutely no evidence that in 
consideration of. any remuneration moving 
from a legal practitioner the petitioner either 
procured or proposed to procure the employ- 
ment of that practitionerin a legal business. 
The Divisional Judge relies entirely upon the 
post cand, but we cannot read it as meaning 
anything more than that the addressee should 

settle” with the writer because the writer 
‘and his employer had not taken up the case 
brought against the addressee. Mr. Sundar 
Das has denied any knowledge of the case to 
which the post card refers and there is not a 
scrap of evidence that Man Singh in writing 
it was endeavouring to procure the employ- 
ment of Mr. Sunder Das in consideration 
of remuneration moving from that gentle- 
man. 


We, accordingly, accept the petition and set 
aside the order of the Divisional Judge, dated 
2nd September 1908. 

Petition accepted.’ 
- (4) QA. 181. j 
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(s. c. 116 P. L. R. 1909.) 
PUNJAB CHIEF COURT. 4 
Civin AppgaL No. 316 or 1908. 
July-17, 1909. ` 
Present :—Mr. Justice Robertson and 
Mr. Justice Williams. 
WADHOO SHAH AND OTHERS—DEFENDANTS 
- — APPELLANTS 
versus ` 
Mian FAKIR AHMAD AND OTHERS — 
PLAINTIFFS—RESPONDENTS. 

Mo: tgage—Interest—Charge. 

16 is well settled that when there is nothing in 
the mortgage-deed inconsistent with tho interest 
being a charge on the mortgaged property it be- 
comes just as much a charge on the security as the 
principal debt. > A 

Where a mortgagor agreed with the prior mort- 
gageo that all the produce of the mortgaged land 
would goto him in lieu of interest on his loan and 
within a month of the prior mortgago executed a 


“mortgage in favour of another person which was 


silent as to the first mortgage and purported to give 
the second mortgagee aright to possession and to 
recover his interest in the first place from the produce 

of the land: i 


Held, that since thero was no mention of the 


~ first mortgage in the second mortgage and tho iun- 


terest on the first mortgage swallowed up the entire 
produce of the land it was reasonable to hold 
that the second mortgage was a fraud on the part 
of the mortgagor and the second mortgagee was 
entitled to a charge on the land for both the principal, 
and the interest. 

Further appeal from the order of H. Scott 
Smith, Esquire, Divisional Judge, Rawal- 
pindi Division, dated the 23rd December 1907, 
afirming that of Sheikh Rukun-ud-Din, 
District Judge, Attock, dated the 30th May, 
1907, decreeing plaintiff's claim on payment 
of Rs. 1,201-8-0. : 

Lala Ishwar Das, forthe Appellants. 

Sheikh Abdul Qadir, and Maulvi Fasal Din, 
for the Respondents. 

Judgment.—tThe facts of this case 
have been set forth in the judgment of 
the lower appellate Court gnd the only 
points in question before us have béen 
(GG) whether, in spite of the express con- 
dition set forth in the earlier mortgage by 
Faizulla to Kesar Shah whereby all the 
produce of the mortgage land was to go to 
the mortgagee in lieu of interest on his 
loan, a modified arrangement -was come to 
between Faizulla and the second mortgagee 
Ram Dyal, whereby the latter was to pay 


. off the first mortgage and accept the produce 


of the land as interest in full—not only on 
the first but on the second mortgago also, 
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The second point is, whether, if this is not 
80, éhe interest on the second mortgage is a 
< gharge on the land, which must be paid off 
with the principal before the land can be 
redeemed, 

As regards the first point it is sufficient 
to say that the plaintiffs have qnite failed to 
establish that any such special arrange- 
ment was come to as is there suggested. 
Indeed such an arrangement is directly 
opposed to the terms of the second mortgage- 
deed, which is entirely silent as to the exist- 
ence of a first mortgage, and which pur- 


ports to give the second mortgagee a right: 


to possession and to recover his interest in 
the first place from the produce, although 
the mortgagor must have known that with 
the first mortgage in existence he could not 
give the second mortgagee possession, and 
that the interest on the firat mortgage 
swallowed up the entire produce of the land. 
. lf the mortgagor had wished the mortgagee 
to take over the first mortgage there is 
absolutely no reason why he should not have 
said so in the second mortgage. On the 
whole we are inclined to believe that the 
second mortgagé was a fraud on the part of 
the mortgagor who suppressed the fact of 
the first mortgage on the land—which had 
been executed. only a month before, so that 
fhe knowledge of it may not have been 
general in the village and consequently got 
Ram Dyal to advance money on what the 
latter at the time believed to be a first 
mortgage although it wasin fact a second 
one. At any rate as we have said the plain- 
tiffs have completely failed to show that the 
produce was to cover interest on the second 
mortgage as well as on the first and this 
point must be given against them. 

The second point is whether the interest 
on the second mortgage is œ charge on the 
land and hagto be paid off together with 
tte principal before the land can be redeemed 
by the mortgagor's representatives. Now 
it is well settled that when there is nothing 
in the mortgage-deed inconsistent with such 
an arrangement interest on the mortgage 
becomes just a3 much as a charge on the 
security as the principal debi. Manager 
Vgthoba Timap Shanbhog v. Vigneshtoar Ganap 
Hedge (1),-Radha Kishen v. Muhamdu (2). But 
in the present case there is (probably as we 

22 B. 107. 

2) O7 P. B. 1888. 
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have said owing to the mortgagor's fraud) 
something inconsistent with such an arrange- 
ment, for the mortgagee was to recover 
his interest oft of the produce and if he 
“had done that, or rather been able to do 
that, there would never have been any 
accumulation of interest to charge on the 
security ab all, But as all the produce of 
the land is appropriated to meet the interest 
on the earlier mortgage, it was not feasible 
for Ram Dyal to recover his interest on the 
_second mortgage from that source. The 
question then arises whether the mortgagor's 
representatives should be allowed to profit 
by the mortgagor’s misconduct? If nothing 
particular had been said about the in- 
terest, it would have become a charga on 
the land and because the mortgagor has 
charged with it a fand which he knew to 
be non-existent for the purposes -of the 
second mortgage, does this exempt the land 
from being charged with the interest ? We 
consider that in equity the illusory clause 
which provides that the mortgagee shall 
derive his interest from a fand which to the 
knowledge of the mortgagor was non-existent 
should be treated as if it had never been 
inserted, and that the interest should be 
allowed to be charged on the mortgaged land 
as it would have been but for that claase by 
the ordinary operation of law. ‘Otherwise: 
the plaintiff would be permitted to profit by 
his own wrong doing. In this connection We 
note that defendant has only claimed u sum 
of Rs. 1,500 as interest on the second mori- 
gage, although as a matter of mere accounts 
there aré due to him more than Rs. 3,000. 
We accordingh accept this appeal and 
reversing the judgment and decree of the 
‘lower appellate Court, we pass a decree in 
plaintiff's favour for possession of the suit 
land on payment of Rs. 2,701-8-0 and the 
defendants’ costs, throughout. Unleas pay- 
ment is made in three months tho spit to 
stand dismissed with costs, but without 
prejudice to plaintiff’s rights to redeem and 
recover possession of the mortgaged pgoperty 
by another suit. 


Appeal dismissed. 


950 
BHAGIA V. PHULLU SINGH. ` 
(s.c. 117 P. L. R. 1909; 156 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Cyu ApPPBAL No. 257 or 1909. 
July 14, 1909. ° 
Present :—-Mr. Justice Rattigan. 
BHAGTA AND OTHERS—PLAINTIFES— 
APPELLANTS 
VETEUS 5 
PHULLU SINGH AND OTAURS—DEFENDANTS 


— RESPONDENTS. - 

Jurisdiction value—Suit on the death of an, oc- 
cupancy terant for possession of holding on the ground 
that the defendant has no right to hold the same— 
Further appeal. ` 

Where on the death ofan occupancy tenant any 
persons take possession of the holding on the ground 
that thoy succeed to it under section 59 of the 
Punjab Tonancy Act, and the plaintiff denying their 
yight suos them in the Civil Oourt for posscssion of 
the lund, the value of the suit for purposes of 
jurisdiction of tho Original and the appellate 
Courts is thirty times and not fifteon tunes the re- 
venue, for the claim ison the ground that the defen- 
dants arc in possession as trespassers 


Further appeal from the order of H. A. 
Rose, Esquire, Divisional Judge, Amballa, 
dated the 7th December, 1908, reversing that 
of. Mian Siraj-ud-Din, Munsif, Ist class, 
Ludhiana, dated the 28rd March 1998, 
decreeing the claim. 

» Sarda» Kharak Singh, 
lants. 

Lale Lajpat Rat, 
ents. 

Judgment.—Plasintiffs in this case 
are „the proprietors of certain lands 
which were until recently held by two 
brothers, Badhu and Sudhu, ag occupancy 
tenants. Budhu and Sudhu are dead, and 
the proprietors sue to recover the lands from 
defendants into whose possession they have 
come, on the allegation that defendants have 
no right whatsoever thereto, they not being 
persons éntitled to inherit the lands under 
section 59 of the Punjab Tenancy Act. The 
proprietor’s claim was decreed by the first 
Court but was rejected by the Divisional 
Court on the ground that defendants were 
descended from a common ancestor, Sahali, 
who hed occupied the lands. From this 
decision plaintiffs have preferred a farther 
appeal to this Court, but Mr. Lajpat Rai, for 
defendants-respondents, raises a preliminary 
objection to the effect that no appeal lies in 
this case. He admits that the value~ of the 
Mnd, estimated at 30 times the amount of the 
dand wevenue, exceeds Rs. 250, but he 
contends that the subject-matter of the claim 


for the Appel- 


for the Respord- 
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is in respect merely of occupancy rights and 

that consequently the jurisdictional value 
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-of the suit must be estimated at nearly lw 


times the amount of the land revenue, in 
which case suit-value would be below 
Rs. 250. I cannot accept this argument. It is 
perfectly clear ‘from the plaint that the 
plaintiffs’ ‘allegation is that defendants are 
there trespassers, in wrongful possession of 
the land, and that the relief which plaintiffs 
claim is the recovery of the land from their 
alleged trespassers. The mere ‘fact that 
defendants claim to retain possession on the . 
ground that they are the heirs of the late 
occupancy tenants and as such entitled to 
the latter’s occupancy rights cannot affect 
the value of the suit for purposes of juris- 
diction. J hold, therefore, that in this case 
a farther appeal lies of right. But upon the 


_ merits-of the case lagree with Mr. ‘Lajpat 


Rais contention that the appeal must fail, 
Mr. Kharak Singh wished to argue in the 
first place that defendants had failed to prove 
that they were descended from the aforesaid 
Sahali. It istzue that plaintiffs in their 
plaint denied that ‘defendants were the 
collaterals of the deceased occupancy tenants, 
but in reply to the plaint defendants pro- 
pounded a pedigree-table which makes them 
out to be descendants of a common ancestor, 
the said Sahali. In replication plaintiffs 
took no objection to this table and contented 
themselves, with denying that the said Sahali 
had ever oceupied the land. As a result, 
no issne was drawn as to the correctness or 
otherwise of the pedigree-table and the case 
was fought out on the question whether 
Sahali had been in possession of the land. 
Even in their grounds of appeal to this Court 
plaintiffs do not contest the allegation that 
defendants are descended from Sahali, and I 
cannot at this late stage listen to the argument 
that the latter have not established their 
connection with Sahali. The only question 
there is whether defendants have proved that 
Sahali occupied the land and upon this I 
see no reason to differ from the finding of 
the Divisional Judge, who has considered 
the question very elaborately. He gives 
good reasons for holding that Sahali must 
have been in occupation of the Jand, ang I 
need only add thatthe entries in the tangth 
haquq muzarian of 1850 greatly strengthen 
his argument. These entries make’ it clear 
that it was not only the line of Sangat which 
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had 
(pught-ba-pushtha se), but that the same re- 

ark applies also to the line of Sukha. It 
is true that a similar entry is not made in 
this document with regard to the land 
belonging to Sahib Ditta, but the reason 
for the omission is obvious, as at the time 
when the entry was made Sahib Ditta was a 
minor and the land was entered as in the 
possession of his guardian, one Megh Singh 
his mother’s brother, clearly it could not be 
said that Megh Singh had been in possession 
for generations. The three entries, however, 
follow each other and I haveno doubt that 
Sangat, Sukha and Sahib Ditta were all 
descended from a common ancestor and that 
their lands lad been in possession of their 

- respective lines for generations. 

I entirely accept the arguments of the 
Divisional Judge in support of his findings 
and I agree with him that defendants have 
proved as satisfactorily as could be expected 


at this date, that Sahali occupied the land.. 


I, accordingly, dismiss this appeal with costs. 
Appeal dismissed. 





: (s. c. 119 P. L. R. 1909.) 
< PUNJAB CHIEF COURT. 
CRBIMINAL Revrsron No. 528 or 1909. 
May 22, 1909. 
Present :—-Mr. Justice Rattigan. 

EMPEROR 

tersus ` 

DHALU RAM AND ANOTHER—ÅCCUSED — 

RESPONDENTS. 

Penal Code (Act XLV of 1860), 4. 298—Disturbing 
assembly lawfully engaged in worship—Highway — 
Religious proorssion. 

Held, that asno assembly can be lawfally on- 
gaged within the meaning of section 296 of the 
Indian Penal Oode on a highway, the accusod 
could not be convicted of an offence under that 
section for having taken possession of drums from 
certain boys who were beating thom on a publio 
road to summon people for a procession daring 
Muharram, which the accused restored to them the 
next day. 

The Chief Court in quashing ' conviction of theae- 
ousod refused to consider whether the action of the 
necused constituted a technical offence under any 
other provision of law. 

ease reported by T. P. Ellis, Esquire, 
10, S., Sessions Judge, Multan Division, 
with his No, 157 J. of 24th April 1909. 

Facts.—The accused on the occasion of 
Muharram festival were ont driving. One 


been holding its land for generations 
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of the accused:'is apparently a respectable 
pleader of Rajanpur and Secretary of the 
Local Municipality there and the other 
accused is his munshi. 

It appears that while out driving they 
came across some boys with drams, which 
it is alleged they were beating to summon 
people for the Muharram procession. For 
some reason the accused seized these drums 
put them in his tum-ium and drove off. re- 
storing them on the following day. The 
accused on conviction by M.M. L. Currie, 
Esquire, exercising the powers of a Magis- 
trate of the lst class in the Dera Ghazi Khan 
District were sentenced, by order, dated 8th 
February 1909, under sections 296 and 
109 of the Indian Penal Code, to a fine of Rs. 5 
or in default one week's rigorous imprison- 
ment each. 

The proceedings are forwarded for revision 


“on the following grounds :— 


This case comes up before me on re- 
vision, and it certainly appears to me to 
be one, in which the conviction should be 
set aside. 

No doubt any attempt to interfere with 
a religious proceeding is reprehensible, but 
T think section 296 applies only ,to cases 
where there is some intentional insult in- 
volved to the persons engaged in theereligi- 
ous proceeding. 

In this casa the accused hes stated that 
he seized the drums because they were caus- 
ing an obstruction in the street, and He was 
acting in his official capacity. I think this 
explanation is not the correct one, and if 
has been put forward because being a 
pleader the accused thought it best to de- 
fend himself by an appeal to a technicality. 

The facts really appear to be those found 
by the Magistrate, viz., that while he was 
driving his horse started at the sound of 
the drams, and accused thereupon with 
some natural heat asked the boys to atop. 
Probably they continued to beat the roms, 
but at any rate accused seized the drams and 
went off with them. 

No donbt it was a high-handed measure 
and might technically be a case under section 
379, though there is no intention shown in that 
matter. He probably only intended to 
teach the boys a lesson to have a little 
more respect for what he considered him 
position 7 nn 

I do not think thero was any intention 


P 


-982 - 


BUTE KHAN 0. EMPHROR. i 


‘to insult the feelings of the boys or any 
one with them or do anything disparaging 
to the followers of Islam, hut as already 
stated the accused seems to have acted in 
the heat of the moment becanse his horse 
was frightened, and done an act which per- 
haps in his cooler moments he is sorry for. 
Under these circumstances I send up the 
case to the Chief Court on the revision side 
on the ground that I do not consider there 
is any offence, and even if the offence be 
® technical one, it is hardly such as a 
reasonable individual would compluin of and 
so falls under section 95, Indian Penal Code. 
As noted by the Magistrate the case seems 
to have been engineered to a large extent 
by persons hostile to the accused, and but 
for them it is doubtful if the matter would 
- ever have come into Court.” f 
Judgment.—The boys were admitted- 
ly beating the drams on tho public road 
and I agree with Subrahmauia Ayyar and 
Bhashyam Ayangar, JJ. in Vijiaraghava 
‘Ohariar v. Emperor (1), that no assembly 
can be “lawfully engaged” within the 
meaning of section 296, Indian Penal Code, 
on a highway. 
accused® were not guilty of the offence of 
which they were convicted and I certainly 
do not feel called upon to consider whether 
. their action constitutes a technical offence 
“under any ther provision of law. I set 
asida the conviction and direct that the fines 
be refunded. 
2 Appeal dismiae 
(1) 200M, 554. eet 


A 


f (s c. 120 P. L. R. 1809.) 
PUNJAB CHIEF COURT. 
CURIMINAL Revision No. 618 or 1909. 

July lo, 1909. si 
e Present :— Mr. Justice Rattigan. 
BUTE KHAN AND OTHERB— PETITIONERS 


. versua 


> EMPEROR— RESPONDENT. 

Legal Practitioners Act ( XVIII of 1879), 8. 36— 
Tout, Declaration of person as—Revision—Powers 
af Chief Coxrt—Keidence—Personal knowledge of 
i 


udga = : 
e An order declaring a petzon to be tout is one 
which very seriously” affects the character and 
‘prospects of the person against whom it is passed. It 
is, thegefore, competent to the Chief Court, in the 
exercise of its revisional jurisdiction, to scrutinize 
such orders with the object ot satisfying itself that there 
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I hold, iherefore, that the 
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. 
has been a compliance with the provisions of law and 
thatthe person affected hasbeen given fall opporignity 
of meeting the charge bronght against bim. The 

District Judge 1s bound .to examine witnesses nam 

by him and tosummon them for the “purpose, after 
the evidenco against the person has been produced. 
Whore the District Judge declined: to do so, the 


-Chief Court on revision set aside the order and 


directed him to summon witnesses named by tho 
person declared as a tout and record the evidence 
and pass orders on the whole evidence on the 
record. 4 

. The District Judge ought not’ to import his own 
personal knowledge into a case, unless he informs 
the person of the- nature and source of hia informa- 
tion and allows himself to be cross-examined there- 
upon—a process which is franght with grave incon- 
venience Whero statements by certam pleadera 
made on a previous occasion were read to them 
by the District Judge and the persona against 


` whom proceedings were held were allowed an oppor- 


tunity to cross-examine them: 

Held, that the irregularity in the procedure adopted 
by the District Judge was not a sufficient ground for 
interference by the Chief Court on revision.. | 

If anumber of respectable pleaders ina particular 
district aro found to be of opinion that a person is 
a tout, the fact is sufficient to justify the District 
Judge in holding that the person charged is by 


“general repute a tout. The law was framed as it 


is with the distinct object of evading tho difficulty 
of compelling witnesses to give the apecific grounda 
upon which their opinions were based, and in cross- 
examination the witnesses cannot be compelled to 
give particulars regarding specific instances, though 
it is open to the person charged to -show 
that a particular witness has an animus against 
him or that for other reasons his testimony should not 
be accepted without demur. 


Petition under section 13 of Act XXV of 
1899, Punjab Courts Act, for revision of 
the order of Q. Q. Henriques, Esquire, Divi- 
sional Judge, Shahpur Division, dated the 
15th May 1909, ordering the names of the 
petitioners to be included in the list of touts, 


Mr. Beechey, R. P. Lala Sukh Dyal, 
and Pandit Sheo Narain, for the 
Petitioners. 

Mr. Bodhraj, for the Government 


Advocate, and’ Mr. Prabh Dyal, Public Pro- 
secutor, Lyallpur, for the ResBondent. | 
Judgment.—tThis application, and 
the application in Miscellaneous Revision 
No. 640 of 1909 are for revision of the 
order of the Divisional Judge, Shahpur 
(acting as District Judge for the purposes of 
the, Act) dated 15th.May 1909; and declaring 
the petitioners to be ‘touts,’ within the 
meaning and for the purposes of the Leal 
Practitioners Act, 1879, as amended by Act 
XII of 1896. ; ag 
That this Court has, “under section 13 of 
the Punjab Courts Act, 1884, the power to 
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revise orders passed under section 36 of the 
Legal Practitioners Act, has been definitely 
afirmed by a Division Bench of this Court 
.in Criminal Revision No. 1506 of 1908. 
But it was laid down in that judgment 
that this Court would in such cases inter- 
fere only in those cases in which the pro- 
visions of the Act had not been duly com- 
plied with or there was otherwise good and 
substantial reason to justify interference, The 
mere fact that the “District Judge” has accept- 
ed as sufficient, evidence which might appear 
to this Osurt inadequate to support his find- 
ings would clearly not justify interference 
with his order. On the other hand, it is 
obvious that an order declaring’ a person to 
be a “tout”? is one which very seriously 
affects the character and prospects of the 
person against whom it is passed, and on 
this ground it is competent to this Court 
to scrutinize such orders with the object 
of satisfying itself that there has been a 
compliance with the provisions of law and 
that the person affected has been given 
full opportunity of meeting the charge brought 
against him. 

In the present case exception is taken to 
the order under consideration in three respects. 
In the first place it is contended that the 

“District Judge” ought-not to have taken 
into cunsideration- certain statements made 
by a number of pleaders before Mr. Zafar 
Ali, the District Judge‘of Lyallpur, in 
April 1909, It is contended that their 
statements were inadmissible in evidence 
on the grounds that they were made to an 
officer who had no jurisdiction to make the 
inquiry under section 36 of the Act (the 
Divisional Judge in this province alone being 
the District Judge for the purposes 
of the Act); that they were made ex parte 
and in the absence of the petitioners; 
and that thay were not made on oath or 
sotemn affirmation. 

I do not attach much weight to ‘this ob- 
jection. 


-There is nothing on the record to show - 


that the statements were not made on oath 
or solemn affirmation and the ordinary pre- 
sumption would be that they were recorded 
inedue form and after observance of the ordi- 
nary formalities. Bat even if they were not, 
the defect would be cured by the provisions 
ef sections 13 and 14 of the Indian 
Qaths Act, 1873. In the next place 
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the statements were read over to the 
petitioners when they appeared before tho 
“District. Judge” (by which term I mean the 
Divisional Judge who decided the case) and 
5 of the pleaders were called and cross-ex- 
amined by the petitionors before that Judge. 
Had the petitioners so desired, they coull 
have demanded that the other pleaders should 
also be called for the purposes of cross-ex- 
amination, but I cannot find on the record 
any such application. Upon this objection 
alone, then, I certainly would not feel 
justified in interfering, as it must be re- 
membered that an enquiry under section 36 
of the Legal Practitioners Act is not a formal 
proceeding governed by either the Civil or 
Criminal Procedure Code. 

The next objection is that the petitioners 
were not allowed to cross-examine the five 
pleaders who appeared before the District 
Judge upon certain points, t. e., as to par- 
ticular legal practitioners from whom the 
petitioners are alleged to have received gra- 
tification. In my opinion these questions 
were quite rightly disallowed, for if in such 
cases the witnesses were compelled to answer 
questions of that kind, it is obvious that in by 
far the majority of cases, all progeedings 
under section 33 of the Act would prove 
infructuoug. All that the District Judge has 
to be satisfied-about is that the person before 
him is proved by “ general regute or other- 
wise” to be a“ tout.” -The. pleaders who 
gave evidence before the District Jndgt had 
merely to state that in their opinion and to 
the best of their belief, the petitioners were 
tonts, and if in support of this opinion and 
this belief they added that they had specific 


reasons for their conclusions, I cannot agree 


that they should have been compelled to give 
particulars regarding these specific instances. 
If a number of respectable pleaders in a 
particular district are found to be of opinion 
that a person isa tout,” that fact is suf- 
cient to justify the Court i in holding tlfat the 
person charged is by general repute a tont 
and it seems to me that the law was franted 
asitis with the distinct object of evading 
the difficulty of compelling witnesses to give 
the specific grounds upon which their opini- 
ons were based. It would be a most invidious 
thing for one pleadér to assert that a brothey 
pleader gave gratification in a particular case 
and in addition to this, it would be extremely, 
difficult for the witness to substantiate the 
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particular instance. It is, of course, open to 
the person charged to show thata particular 
witness has an animus against him or that for 
other - reasons his testimony*should not be 
accepted without demur. But if a number of 
persons of respectability and apparent impar- 
tiality testify that they have had opportuni- 
ties of judging of the character of the person 
charged and that they are of opinion that he 
is a tout within the meaning of the definition 
of that term, I do not see why their state- 
ments should not be accepted without their 
being subjected to the ordeal of having to 
specify particulars and details in respect of 
their allegations. In these cases it is not a 
question of the witness incriminating himself 
80 much as it is a question of his incriminat- 
ing à brother practitioner and it ig obvious 
that the legal practitioners of a particular 
district may have very good reasons for 
considering a person to bea tout and yet be 
unable, for various reasons, to prove that on 
. any particular occasion the latter actually 
received gratification from A. B. or C., legal 
- practitioners. As I have-said I think it was 
to avoid this difficulty that the law expressly 
provides that a person may be proved to be 
a tout by general repute. What amounts to 
“general repute” isa matter for the Judge 
holding the inquiry to decide and it is not for 
this Court to hold that heis not justified in 
accepting the evidence of only 5 pleaders as 
sufficient. The quantum or quality of the 
evidence must be left to the discretion of the 
Judge, and if there is evidence upon which 
his finding is based, this Court ought not to 
interfere with his order simply because ib 
might in any particular case have itself 
preferred to have further evidence upon the 
point. I hold, therefore, that this objection 
also fails. But there is, I consider, forcein the 
third objection which is to the effect that the 
petitioners were not given an opportunity to 
produge evidence in rebuttal. It is quite true 
that they were given notice to appear on a 
certain date in order to show cause why their 
names should not be entered in the list of 
touts. But I think it is not an unreasonable 
argument on their part that they were en- 
titled to hear all that was alleged against 
them before they could bg expected to adduce 
fividence to refute those allegations. One of 
them Lachman Singh, did, it is true, bring 
some of his witnesses with him, but because 
he did so, it cannot well be argued that the 
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others should have shown equal care and 
caution. They filed lists of persons whom 
they wished to summon and in these lists el 
find the names of highly respectable Govern- 
ment officials, pleaders asd other persons of 
position, and I think that it was incumbent 
on the District Judge to take the evidence of 
these persons before he decided to pass an 
order which so very materially affected the 
character and futare prospects of the peti- 
tioners. 

“I, accordingly, accept these petitions and 
setting aside the order of the District Judge 
I direct that before passing his order under 
section 36 of the Act, he allow the peti- 
tioners to call the persons specified by 
them in the lists which they filed in his 
Court. I furtber think that he should call 
all the ‘other pleaders who made statements 
before Mr. Zafar Ali and who have not 
already given evidence before himself and 
that as a precautionary measure he should 
record the evidence of all these gentlemen, 
on oath or solemn affirmation and allow | 
them to be cross-examined on all relevant 
points, consistently with the remarks above 
made. 

One word in conclusion. The District 
Judge has imported his own personal know- 
ledge into the case, and as pointed out by this 
Court in Nur Din v. Emperor (1), this is 
entirely wrong. The Judge must decide the 
case on the evidence before him and not 
upon any knowledge which he may himaelf 
possess aliunde unless he informs the peti- 
tioners of the nature and source of such 
knowledge and allows himself to be cross- 
examined thereupon—a proceeding which 
would, of course, be fraught with grave 
inconvenience. 


Petition accepted. 
(1) 27 P. B. 1903, (Or); 88 P. L. R. 1908. 





(s c. 121 P. L. B. 19095 ə 
PUNJAB CHIEF COURT. 
CiıvıL APPEAL No. 389 op 1908. 
August 14,.1909. 
Present :—Mr. Justice Scott Smith. 
Musammat MEHRAN AND OTHERS—— 
PLarntTirvs—A PPELLANTS 
VETSUS £ 
QUDRUT ULLAH—DEFENDANT— 
RESPONDERT. 


Limitation Act (XV of 1877), Sch. IZ, art. 1> 


Burt by daughter for possession of immovable property 
against altenees from her mother after mother’s death 


Vol. Tit] 


Ausammat MEHRAN V. QUDRUT ULLAH. 


—Custom —Succession—Danghter’a duxghter—Raj puts 
of Hoshiarpur Distitct—Suit by daughtor fo set asida 
alionatPr made by mother. 

There isno sufficient authority for adying that 
where a daughter has beon allowed to succeed ag heir 
to her father’s ostate, her daughter again cannot 
succeed to her. 4 

According to custom prevailing among Rajpnts of 
Hoshiarpur District daughtera and after them their 
daughters are entitled to inherit as against remote 
collaterals. 

According to custom daughter’s daughters are 
competend to question alionations made by their 
mothers withont necessity. 

A daughters daughter has twelve years from 
her mother’s death to bring a suit for possegsion 
of immovable property against the alienees from 
her mother. The fact that nosnit was brought 
during the life-time of the mother to set aside tho 
alienation has not the effect of shortening the period 
of twelve years allowed by law. 


Further appeal from the order of Major 
G. C. Beadan, Divisional Judge, Hoshiarpur 
Division, dated the 16th March 1907, confirm- 
ing that of Mir Muhammad Asaf Ah, 
Munsif? Ist class, Hoshiarpur, dated the 
27th June 1906. dismissing plaintiffs’ claim. 

Lala Dharm Das Suri, for the Appellants. 

Pandit Sheo Narain, for the Respondent. 

Judgment.— 

Pir Bakhsh—Musammat Nur Jan. 





f 


~ Banna Musammat Musammat Musammat Musemmat. 





O.S.P. Bego. Mehran. Bhari. Sari — 
| p. 1. p. 4. Ranjha. 
(7 : 
Muvsammat Musammat 
Thandi, p. 3. Budhi, p. 2. 


The above pedigree table will help to 
explain this case. Pir Bakhsh was succeeded 
by Banna, and Banna by Musammat Nur 
Jan. Ranjha claimed and obtained occu- 
pancy rights ain the land from Musammat 
Ner Jan. On the latter's death Musammat 
Bego succeeded. Later by gift or family 
arrangement $ the land was made over to 
Musammat Sari and the other half free of 
ocenpancy rights remained with Musammat 
Bego. Out of her half share Musammat 
Bego made a gift of 34 kanals 13 marlas 
(ngw in dispute) to Qudrat Ullah, de- 
fendant, in whose favour mutation was effecte 
ed on 9th July 1889. Iahi Bakhsh and 
others, collaterals of Pir Bakhsh, sued for 
and obtained a declaratory decree that this 
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gift would not affect their reversionary rights.. 
On the death of Musammat Begoin 1900 
Ilahi Bakhsh, ete. obtained mutation in their 
favour of the land which had been retained 
by Musammat Bego and which was re- 
corded in her name at her death. 

Musammat Budhiand Musammat Jhandi 
sued Ilahi Bakhsh and others for the portion 
of land and they obtained a decree. The lower 
Courts gavo them a decree on the grounds 
that Musammat Bego’s sisters succeeded 
her by survivorship and gave up their rights 
in favour of Musammat Budhi and Musam- 
mat Jhandi daughters of Musammat Bego, 
This caso was decided by a Bench of this 
Court recently, Farther Appeal No. 1398 of 
1907, decided on 22nd July 1909. 

The plaintiffs’ rights were affirmed on 
the ground that Musammat Bego had: suc- 
ceeded Pir Bakhsh as an heir and, there- 
fore, ker daughters and sisters excluded 
collaterals so remote as Pir Bakhsh. 

The learned Divisional Judge has dismiss- 
ed the present suit astime-barred on the 
ground that time began to run against 
Musammat Mehran and Musammat Bhari 
at the time of the gift, and the daughters 
of Musammat Bego derive this title from 
these ladies and not from their méther. 

Plaintiffs have filed an application for re- 
vision which has been admitted under’ sec- 
tion 70 (1) (b) as a further appeal. 

Now as regards Musammat * Mehran and 
Musammut Bhari they had either relingaish- 
ed their rights to Musammat Bego or they 
had not. If the former, then Musammat 
Bego’s daughters also are entitled to suc- 
ceed her, if the latter, then time began 
to run against them from the date of the 
gift and so far as -they are concerned the 
snit is time-barred. This is not really now 
contested. Pandit Sheo Narain also admits 
that the suit so far as Musammat Jhandi 
and Musammat Budhi are concerned is not 
barred by time, as they were not ound 
to sne until the death of their mother, 
What he contends is that their suit should 
be dismissed as they have not provéd that 
their mother ‘had only a life-estate. At the 
same time he said there was no need for 
further enquiry and asked that the appeal 
should be decided forthwith. 5 

In Chiragh Bibi v. Hussan (1), it wag 
held that a danghter, assuming her to 

(1) 19 P. R. 1806; 70 P. L. R. 1906. j ° 
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be the heir .of her father, was entitled 
to. contest’ an “alienation of her father’s 
estate made by her step-mother,’as being 
made without necessity. b 

- The parties to` that snit were Aratns, 
but I think the principle is appli- 
cable to the present case. In the judgment 
of the Division Bench of 22nd July, already 
referred to, the position of Musammat Bego 
as an heir of her father was clearly ad- 

< mitted and the learned Judges said “we do not 
think that there is sufficient authority for 
saying that were a daughter has been allow- 

¿£d to succeed as heir to her father’s estate, 
that her daughter again cannot succeed to. 
her.” In accordance with the decision of 
the Bench I hold that Musammat Bego’s 
daughters succeed her as heirs and there 
seems to be no reason why they should not 
contest slienations made by her in accord- 
ance with the principle followed iu Ohirag 
Bibi v. Hussan (1). It would, I considor, 
be anomalous to hold otherwise. 

The gift by Musammat Bego was, as 
already stated, held to beinvalid in the snit 
brought by the collaterals, and the correct- 
mess of that decision is not now questioned. 
In fact Pandit Sheo Narain only contested 

_ the sutt of the daughters on tne ground 
that their“ mother took as a full owner 
and that daughters had no right to contest 
alienation by. her. 

_ I hold th&t they have this right, and 
I aecept the appeal and give Musammat 
Budhi and Musammat Jhandi a decree for 
possession of the land in suit with costs 
throughout against the defendant. 

i - Appeal accepted. 





2 


(s. c. 18 0. W. N. 683; 9 O. L J. 841). 
OALCUTTA HIGH COURT. 
First Orvis Appran No. 247 or 1905. 
March 6, 1908. 
Prent: :—Mr. Justice Harington and 
É . Mr. Justice Holmwood. 
“HAJI BUKSH ELLAHI—Derexpant— 
APPELLANT 
VeETSUS 
DURBLAY OHANDRA KAR PLAINTIPF— 


RESPONDENT. 
. Revente Bala Law (Act XTof 1859),%. 2—Holding as- 
‘gemed at Permanent Sett/ement—Kabuliyat fizing date 
iof payment of annual rent. 
“ The%enant of a holding on which revenue had 
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. 
been assossed at the time of tho permanent Sottlo- 
ment, gavo a kubulyat undertaking to pay the annual 
jama to the Government by the 28th June ofeach year: 

Held, that the undertaking is nothing more than apro- 


- mise by the tenant that he will pay tho revenue 


ordinarily payable on the 1st day of the financial 
year by the latest day of payment as fixed by tho 
Board ‘of Revonue’s proclamation, that is, by the 28th 
June. 

Section 2 ‘of Act XT of 1859 is clearly applicable io 
monthly instalments and in revonue paying cstates, 
and does not’apply to a yearly jama of tenures. 


Appeal from the decree of the, Sub-Judge 
of 24-Pergannahs, dated July 25th, 1905. 

Dr. Rash Behary Ghose, Moulvies Syed 
Shamsul Huda and Muhammad Mustafa. Khan, 
for the Appellant. 

The Advocate-General, Babus Ram Oharan 
Mitter, Shamatul Ohandra Dutt and Satish 
Chandra Mukerji, for the Respondent. 

Judgment.—This is an appeal against 
the judgment of the Subordinate Judge in 
favour of the plaintiff. The action was brought 
to seb aside the sale which had been held of 
certain premises at Dum Dum for arrears of 
revenue. i 

A very large number of issues were raised 
in the case all of which were decided in favour 
of the defendant, excepting the one decided 
by the Judge in favour of the plaintiff, t.e., 
that no arrears were due. 

Thesale was held on March 16th, 1903, 
and was expressed to be in respect of arrears 
due on June 28th, 1902. 3 : 


The holding was one on which revenue has 
been assessed at the time of the Permanent 
Settlement. In 1371,the Board of Revenue 
fixed the latest date by which rents of all 
descriptions of tenures should be. paid. and 
duly gave notice of the dates so fixed under 
the provisions of section 8 of Act XI of 1859. 
The latest day fixed was June 28th. The 
tenant of the holding, the subject of the pre- 
sent sale gave, in 1874* a kabuliyat under 
which he undertook to pay an annual jama to 
the Government, of Rs. 14-0-Tl (which was 
the amount of the revenue assessed on the 
estate by the 28th June on each year. The 
learned Judge has held that as the jamu for 
1902 was payable by June 28th, 1902, there 
was nothing in arrear until after that date 
was passed the Board having fixed 28th June 
ax the last day for payment of arrears 
the revenue by virtue of section 2 of 
Act was not in arrear until July Ist, 1902; 
the tenant, therefore, of the holding had until 

* On the 18th February 1874—Rep. 
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28th June 1903 for the payment of what 
became an arrear on July Ist, 1902. If that 
werg so on March 16th, 1903, the time had 
not arrived at which the holding became 
liable to sale under section 3 of Act XI of 
1859 as the tenant would have until the next 
28th June, t.e., June 28th, 1903, within which 
to pay. 

The argument is ingenious but in our view 
ib is not sound. ‘ 

The settlement is made on February 18th. 
Therefore, in case of an ordinary con- 
tract of lease the annual jama would be pay- 
able on February 1&th in each successive year, 
but under Rule 7 of Part III, Chap. 16 of 
the Survey and Settlement Manual, a settle- 
ment of revenue should ordinarily take effect 
from the begiuning of the financial year next 
after that in which the proceedings of the 
Settlement Officer have beencompleted. If 
that rule be applied, the settlement dates 
from April Ist, 1874, and the jama would 
ordinarily be payable on April Ist each year. 

If it were ordinarily payable on April Ist 
each year. then the latest day of payment 
under the Board’s proclamation of 1871 is 
Jane 28th. ý 

In our opinion the undertaking in the kabu- 
liyat does not have the effect of extending the 
time for the payment of the revenue but is 
nothing more than a promise by the tenant 
that he will pay the revenue ordinarily 
payable on the first day of the financial year 
by the latest day of payment as fixed by 
the Board’s proclamation. 

Section 2 of the Act of 1859 is clearly appli- 
cable to monthly instalment and in revenne- 
paying estates and does notapply toa yearly 
gama of tenures such asthe one now under 
consideration. 

The revenue, therefore; being unpaid after 
June 28th the Collector was empowered 
under section kl of Act VII of 1868 to sell 
up“the holding. 

The result is that we disagree with the 
view taken by the Sub-Judge. The appeal 
must be allowed and the plaintiff’s suit dis- 
missed with costs. 

‘ Appeal allowed. 
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(s. 0. 88 B. 462; 10 Bom. L. R 968.) 
BOMBAY HIGH COURT. 
ORIGINAL Cryin APPRALS Nos. 197 AND 200 
„OF 1907, 
July 22, 1908. 
Present :—Mr. Justice Russell. 
In re NAOROJI SORABJI TALATI. 

Indian Insolvency Art (ll and 12 Vict, c. 21), 
ss. 7, 26 and 36—Intolrent’s property wherever situate 
within British Dominion vests tn Official Assignee— 
Property at Shanghai—Bombay Jnsolvent Debtors 
Court can direct de'wery of property to Official As- 
signee—Kaamnination of insolvent—Insolvent at Shane 
gha cannot be culled to Bombay Wb can be examined 
by commission, 

The effect of the Indian Insolvency Act is that 
the movable property (wherever situate within the 
British Domixion) of an insolvent becomes vested 
in the trustee or the representative of the creditors. 
Therefore, the property of the insolvent’s firm 
at Shanghai would become vested in the Official 
Assignee of the Insolvent Debtors Court in Bombay, 
and the Consular Court at Shanghal,-if requested by 
the Bombay Court, can order a British subject, 
carrying on the business of the insolvent’s firm 
there to deliver to the Official Assignee of Bombay 
all goods &c, belonging to the insolvent’s firm and 
in his possession. If, however, it is found nocessary 


“to examine such person. the Bombay Court cannot 


direct him tocome to Bombay, though thero is 
nothing to prevent a commission being issued for 
his examination through the Supreme Court at 
Shanghai. 

Facts.—aA firm, comprising four paytners, 
filed their petition in insolvency, in the Bom- 
bay Insolvent Debtors Court, on April 39th, 
1907, and on that day the usual vesting order 
was made. One of the four partners, a British 
subject, was thenatShanghai and managed the 
business of the insolvent’s firm there, There- 
fore, he did not join in the petition, but 
some months later swore his petition at Shan- 
ghaiand had it -filed in the Bombay Court. 
This petition was rejected by Russell, J., on 
llth December 1907 (sce Re Maneckyt Pestongi 
Talati (1)). On the 4th March, 1908, -he 
was called upon to show cause why he 
should not deliver to the Official Assignee of 
Bombay goods, &c., of the value of 15 lacs, 
belonging to the insolvent’s firm and in his 
possession, On the same day he was ordered 
to attend the Bombay Court personally for 
his examination, on the 15th April, 1908. A 
Rule nisi was obtained on his behalf against 


“the latter order. 


Mr. Setalvad in support of the Rule nisi. 

Mr. R. Wadia, for fhe Opposing Oreditor. 

Judgment.—aAn important questione 
arises on each of these rules which were 


argued before me on Wednésday last,parti-. 
(1) 10 Bom. L, R, 84 
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cularly having regard to “the fact that it 
has been suggested that the proposed New 
Idgolvency Ack for Presidency Towns in 
India shall not be an Imperial Statute. 

For if I am right in the conclusions I have 
arrived at it is highly desirable that the 
Insolvency Act for Presidency Towns should 
continue to be an Imperial Statute, 

On the 4th March 1908, M. P. Talati was 
called on to show cause why he should not 
deliver to the Official Assignee of Bombay 
goods of the value of fifteen lacs, belong- 
ing to the insolvents’ firm now in his pos- 
session, or the sale-proceeds thereof, under 
seetion 26 of the Indian nsolvency Act. 


On the same day the same person was 
ordered to attend the Court for examination 
under section 36, and on 15th April 1908 
he by his constituted attorney took out a 
rule calling on the opposing creditor to 
‘show cause why that order should not be set 
aside. 


It appears that a firm comprising N. 
S. Talati, D. S. Talati and Hujarimal Mul- 
tanchand filed their petition in this Court 
on the 29th April, 1907, and on that day 
the usual vesting order was made. M. P. 
Talat, was a partner in that firm and left 
Bombay for Shanghai in October 1906. Since 
thém he has been carrying .on the firm’s 
business at Shanghai. M.P. Talati presented 
a petition te this Court to be declared ingol- 

vent, but it was held that this Court had no 
jurisdiction to entertain it : 
Pestonji Talati (1). 

From the power:of-attorney put in at 
the argument before me it appears that 
M. P. Talati is a British subject and it is 
stated on the opposing creditor’s affidavit 
and not denied that there is at Shanghai 
“ a British Consulate (ssc—evidently intend- 
ed for ‘ Consular °) Court ” which has juris- 
diction in insolvency and jurisdiction over 
M. P. Talati. It also appears on'the rule 
and order of the 4th March that they 
were served on M. P. Talati through “ H. 
B. M's Supreme Court for China and Korea 
vat Shanghai.” à 


The first question I propose-to discuss is 
whether this Court can order M. P. Talati 
et deliver over the goods of the firm to the 
“ Official Assignee of Bombay. I deal here- 

“after with the question whether he has 


*‘any cof snch goods in his pessession in fact. 


see Re Maneckji | 
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The Act for relief of Insolvent Debtors 


-in India is an Imperial Statute, and gt must ` 


be borne in mind that “ the jurisdiotiop of 
such Bombay Court ” (and for this purpose 

an Insolvency Court stands on the same 
footing) is partly local and partly imperial, 

the imperial nature of the jurisdiction 

consists in this, that the powers of the 
bankruptey Courts to discharge debtors from 
their debts extend to all debts wherever 
contracted ; that is to say, the discharge 
of adebtor by a Court exercising bankruptcy 

jurisdiction in England will discharge a 
debt contracted by the debtor in one 
of the colonial States or in India, and the 
provisions as to the vesting of property in 
the officer appointed to collect and distri- 
bute it extend all over the Empire, so 
that, when « man is made bankrupt by a 
bankraptey Courtin England, property which 
he has in the colonies or colonial States 
or in India will become distributable by; 
the English Trustee in the bankruptcy; 

who can enforce his title to it.” Vol. II, 

Laws of England by Lord Halsbury, title, 

Bankruptcy and Insolvency, p.6 and cases 

there referred to. 

By section 7 of the Indian Insolvency 
Act all the property of the insolvent, whe- 
ther within the limits of the Charter of 
the East India Company or withont vests 
in the Official Assignee. 

Section 26 of the Indian Insolvency Act 
would appear to be supplemental to section 
7, for it would bo certainly anamolous for 
one section to vest all the insolvent’s pro- 
perty wherever situate in the Official Assignee 
and the Act not to contain a section em- 
powering the Official Assignee to get hold of 
such property. 

Now in In re Ganeshdas Panalul (2), it was 
held that the Court for the relief of Insol- 


vent Debtors sitting in Bombay had juris- 


$ 


diction to make an order under sectio 26 
of the Indian Insolvency Act against a per- 
son residing outside the Bombay Presidency. 
The order asked for there was against a 
person residingat Amritsar. It will be ob- 
served that the Court expressly confined 
itself to the question before it, t. e., whether 
the property was situate in British lydia. 
But it is generally clear that Mr. Inverarity, 
who argued the case for the successful appel- 
lants also put the case on the higher ground 
(2) 32 B. 198 ; 10 Bom. Tu. R. 77. 


| 


$ 


w 


` 


t 


Vol. Iu} 


Inve NAOROJI SOBABJI TALATI. 


that the Insolvent Court would ‘make an 
order ag to the property of insolvent wher- 
ever gituate within British Dornia: His 
argument was: 

‘Coming to section 26 of the Act it will 
appear that its wording is very general. It 
Bays, “that in case any person shall, after 
any such insolvent shall have petitioned for 
his discharge... be possessed of or have 
under his power or control any property, 
whatsover of such insolvent... it shall be 
lawful for the said Court further to order 
sech person to deliver over such property 
...to the Assignee ete,” The section thus 
says any person,’ and not “a person resid- 
ing within the limits of the town and 
island of Bombay.’ Where ‘an Act of 
Parliament is in general terms it applies to 
all countries in the British Dominion where 
the Imperial Parliament could legislate. See 
Callender Sykes § Co. v. Oolontul Secretary 
of Lagos and Davies (3), whereit is said: 
— ‘If a consideration of the scope and 
object of statute leads to the conclusion 
that the legislature intended to affect a 
colony, and the words used are calculated 
to have that effect, they should be so con- 
strued.’ And further at page 467: ‘It is a 
much more reasonable conclusion that the 
framers of the Act considered that in 
using general terms they were applying 
their law wherever the Imperial Parlia- 
ment had power to apply it: and their Lord- 
ship hold that there is no good reason why 
the literal construction of the words should 
be cut down so astomake them inapplicable 
to a colony.” Ganeshdas Panalal, In re (2). 

The Court of Appeal did not express any 
| disagreement with this argument. From 
this I take it that in this respect the effect 


of the Indian Insolvency Act is the same _ 


as the Bankruptcy Acts in England, 
Scotland, and,Ireland under which it is 
clea? that the movables of the Bankrupt, 
whether in England or elsewhere, become 
vested in the trustee or the representative 
of the creditors. In Story on the Conflict 


of Laws, pp. 333 and 443 (1896), I say” 


“movables” advisably as they ave all that 
I am concerned with in this case. Inmy 
opinion, therefore, the property of the insol- 
vents’ firm in Shanghai vested in the Official 
Assignee of the Insolvent Debtors Court in 
Bombay. 


(8) (1891) A. O. 460 at p. 466 
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The question then arises can this Court 
order M. P. Talati to hand over sach pro- 
perty to the Official Assignee in eee 
In my opiniqn ił can, for section 118 - 
the English Bankruptcy Act is eee 
tion of section 74 of the Bankruptcy Act, 
1869, and the Judicial Committee have held 
that that applies throughout the British Do- 
minions. See Oallender Sykes § Oo. v. Oolonial 
Secretary of Lagos and Davies (3). 

M. P. Talati is a British subject he is subject 

to the Insolvent Jurisdiction of the Consular 
Court at Shanghai and, therefore, in my op- 
inion, that Court can order him if requested so 
to do by the Insolvent Court of Bombay to 
produce all the movable property, books, 
papers and documents of the insolvents’ 
firm that may be in his possession. 
' In England such an order would be of 
course—see Inre Levy’s Trusts (4)—subject 
to the law applicable in Shanghai; Hz parte 
Rogers (5). 

Although on the affidavits before me it is 
not possible for meto hold that he has got 
in his possession property of the value of 15 
lacs of rupees, still from the fact of his having 
presonted his petition in insolvency in this 
Court, it is impossible to suppose that he 
has in his possession none of the movables, 
account books, etc., of the firm in which 
he was a partner. I allowed the rule to 
be amended in this respect. |, 

The opposing creditor must, therefore, make 
an application for such a request to *be 
sent to H. B. M.'s Supreme Court at Shan- 
ghai the terms ofwhich must be submitted 
to me. 

Now as to the order for the examina- 
tion of the said M. P. Talati I am of opi- 
nion that the order can and should’ be made. 
“Every British Court with jurisdiction in 
bankruptcy or insolvency, is bound to act 
in aid of and be auxiliary to each other 
in bankruptcy matters; and an order of the 
Court seeking aid, with a request to® the 
Court whose aid is sought, will be sufficient 
authority to the latter Court to enable $ 
to exercise in regard to the matter df the 
request all the jurisdiction which either of 
the two Courts in question could exercise 
in regard to similar matters.” Vol. II, Laws 
of England, Bankruftcy and Insolvency, p. e 
819, citing s. 118 of Bankxuptoy Act, 1883,, 

(4) (1885) 30 Ch. D. 119 at p. 124. . 

(5) (1881) 16 Oh. D. 665 at p. 666, 


"i 


200 . 


and Callender Sykes § (lo. v. Colonial. Sec- 
vetary of Lagos and Davies (3). 
“1 see nothing to prevanta commission 
ing issued by this Court fpr the examination 
of M. P. Talati and H. B. M.’s Supreme 
Court at Shanghai making the necessary 
order for. his examination thereunder at the 
request of this Court. Of course, I cannot 
direct M. P. Talati to come to Bombay to 
be examined, there being no machinery for 
that purpose. - This request to H. B. M.'s 


Court at Shanghai will also be submitted - 


to me. 

The costs of and incidental to the order 
and rules will bereserved to be dealt with 
by the Judge who hears the case eventually. 





(5. c. 83 B. 468; 10 Bom. L.R 1141.) 


BOMBAY HIGH COURT. |. 
Oniaivan. Civit Suir No. 792 or 1908. 
October 15, 1908. 

Present :—Mr.. Justice Macleod. 
UDERAM KESAJI— PLAINTIF 
ai versus 
HYDERALLY ABDUL KAYUM— 
DEFENDANT. 

Specific Relef Act (Iof 1877), s. 68—Civil Procedure 
Code (Act XIV «f 1882), sa. 492 to 197—High Cow ta 
Charter Act off 1961 (24 and 25 Tie. O. 104), s. 9— 
Letters Patent of 1865, cl, 19—Temperary ixjunction— 
Pwer of Court not limited to cases specified in Crud 
Procedure Code—Pouer of High Court to restrain a 
plaintiff from proceeding with his suit in the Small 
Cause Court—Doctrine af staro decisis, applirateon 
of—-Practice. 

H had filed inthe Presidency Small Cause Court 
two rent suits against U on the basis of a lengo. 
Whilo those suits were pending, U filed a 
suit inthe High Court praying for a declaration 
that he is entitled to avoid fhe said lease : 

Held, thatthe High Court has inherent power to 
restrain H by an injunction from proceeding with 
his rent suits and from filing further suite on thesamo 


leago pending the hearing of tho declaratory suit - 


bythe High Court. 

Section 53 of the Specific Relief Act merely states 
that®temporary injunctions are regulated by the 
Codo of Divil Procedure, ib does not enact that the 
gourt shall grunt only such temporary injunctions 

provided for in the Civil Procedure Code. 
"Rash Behary v. Bhowoni Churn, 34 C. 97, and Mungle 
v. Gupal,, 840. 101, followed. 

Application of the doctrine of stare decisis in its 

modern, form discussed. 


Mr. Jinnah, for the Plaintiff. 

Mr. Robertson, for the Defendant. 

Judgment.—the plaintiff has filed 
thie” suit praying for a declaration that he 
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e 
is entitled to avoid the lease to him by 
the defendant of certain premises, .dated 
the 18th October 1907, as - modified by a 
writing of the 6th December 1907. Wefore 
this suit was filed the defendant had filed 
two suits Nos. 5609 and 12929 of 1908 in 
the Small Causes Court for rent due under 
the said leare. The plaintiff now moves for 


‘an order and injunction of this Court to 


restrain the defendant from proceeding with 
the said Small Causes Court suits and from 
filing further suits with reference to the said 
lease pending the hearing of this suit. 

It cannot be denied that as the plain- 
tiff's liability to pay rent under the lease 
depends on whether he will be successful 
in avoiding .it, it is highly desirable that 
these suits should be stayed provided the 
defendant is in no way prejudiced thereby. 
Mr. Robertson, counsel for defendant, however, 


argued that the Court had no jurisdiction 


to grant the injunction. 

By the Letters Patent of 1823 the Sup- 
reme Court was autborized and empowered 
to make such further and other interlocn- 


` tory rules andorders as the justice of the 


preceeding might seem to require and it 
was further ordained that the Supreme Court 
should also be a Court of Equity. 

By section 9 of 24and 25 Vic. c. 104 
it was enacted that the High Courts to be 
established under that Act should have and 
exercise all snch civil jurisdiction, original 
and all sach power 
and authority for and in relation to the 
administration of. justice as Her Majesty 
might by letters Patent grant and direct, 
and save as by such Letters Patent might 
be otherwise directed, and subject and with- 
out prejudice to the Legislative Powerg in 
relation to the matters aforesaid of the Go- 
vernor-General of India in Council, the High 
Oourts to be established in gach -Presidency 
should have and exercise “all jarisdecion 
and every power snd authority whatsoever 
in any manner vested in any of the Courts 
in the same Presidency abolished under that 
Act. 

The amendded Letters Patent of 1865 are 
silent on the subject of interlocutory rules 
and orders but under clause 19 the Jaw 
or equity to be applied in each case com- 
ing before High Court in the exercise of 
the ordinary original civil jurisdiction shall 
be the law or equity which would have 
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been applied by the High Court if the 
Letters Patent had mot issued, It follows, 
therefdte, that the High, Court has power 
to Make such interlocutory rules and orders 
as the justice of the proceeding may require 
provided they are not directly prohibited 
by the Lotters Patent or by statute. 

Section 58 of the Specific Relief Act 
(I of 1877) is as follows:— 

“Temporary injunctions are such as are 
to continue until a specified time, or until 
the further order of the Court. They may 
be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure.” 

Sections 492 to 497 are the only sections 
of the Civil Procedure Code of 1882 denl- 
~ ing with temporary injunctions. 

Sections 492 and 493 enact that under 
certain circumstances the Court may grant 
temporary injunctions. 

I am asked to hold that the powers of 
the Court to grant temporary injunctions 
are limited to those cases in which, the 
circumstances detailed in sections 492 and 
493 exist, and I have been referred to a 
decision of Russell, J., in Jatramdas Goneshdas 
v. Zamonlal Kissovilal(1), as establishing that 
proposition. . 7 

Mr. Robertson argued that that decision 
was binding upon me on the doctrine” of 
stare decisis 

It is necessary, therefore, to consider what 
was the actual point decided by the learned 
Judge in that case,.because the doctrine 
does not become applicable unless the point 
is the same. 

It often happens that when a case is 
carefully examined “it will be found that 
the Judge has not decided what it is ar- 
gued he has, or that what at first sight 
may appear to be a principle of general appli- 
cation can only apply to the particular facts 
of the case. The injunction was refused 
in shat case bécause it did not come within 
the terms of sections 492 and 493 of the 
Civil Procedure Oode, but I do not find 
that it was laid down as an abstract proposi- 
tion that owing to the provisions of those 
sections the Court could not grant a tem- 
porary injunction in exercise of its inher- 
ent equitable powers to do what was justice 
and®*for the advantage of the parties, 

The passage from Blackstone ` on the 
rule of stare decisis quoted by Davar, J., in 

(1) 27 B. 857. 
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Jamshedji O. Tarachand v. Soonabat (2), 
refers more to the days when judicial de- 
cisions were considered as enunciationg 
of what was thg common law of England. 
The principles to guide one in applying 
the rule appear in more modern form in 
the American and English Encyclopedia of 
Law, 2nd Edition, Vol, 26, from p. 158 
onward. 

The passages I quote are especially valu- 
able as the position of the Courts of the 
various States in America as regards their 
respective decisions is very much the same 
as that of the various High Courts in In- 
dia. 

“Decisions of co-ordinate Courts. To secure 
uniformity of decisions a Court will, as a 
general rule, adhere to a principle laid 
down by a Court having co-ordinate juris- 
diction tntil it is changed by the decision of 
a higher Court ... The rule, however, is 
not considered absolutely. binding but may 
be departed from in the discretion of the 
Court. So a Court will not follow the de- 
cisions of a co-ordinate Court where they, 
are evidently made through mistake or are 
so clearly erroneous that “the error is un- 
doubted.” 

“Single decisions. Distinction has also been 
drawn in the application of the doctrine of 
stare decisis where only one decision if vre- 
lied upon as establishing the doctrine. For 
a variety of reason a series df decisions 


- will be given more weight than a single 


decision. There is less likelihood of error; 
any previous decision or statutes overlooked 
in the one may be considered in subsequent 
cases.” 

“Also the opinion and decision of a Court 
must be read and examined as a whole in 
the light of the facts upon which it is 
based, and not applied by picking out particular 
parts or sentences. The facts are the founda- 
tion of the entire structure, which cannot 
with safety be used without referene to 
the facts. The decision is only an authority 
for what it actually decides and cannot be 
quoted for a proposition which may eseem 
logically to follow from it.” 

The last passage is especially pertinent 
to the present case, as it is only by in- 
ference that it can we said, that the learned 


Judge laid down the abstract proposition ° 
(2) 83 B. 122 at p. 147;10 Bom. L. R. 417; 1 Inde 
Cas. 834. 
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above referred to. The decision by itself 
amounts to this, that the injunction 
refused in that particular case because it 
did not come within thederms of sections 
492 and 493 of the Civil Procedure Code. 

But the question whether the powers of 
the High Court are limited by the provisions 
of the Civil Procedure Codeis dealt with ex- 
haustively by Woordroffe and Mookerjee, JJ., in 
Hukum Ohand Boid v. Kamlanand Singh (8) 

At Page 931 Woodroffe, J.,says:— 

“The Code does not as I have already 
had occasion to hold, Panchanan Singh Roy v. 
Dwarkanath Roy (4), affect the power and 
duty of the Court, in cases where no speci- 
fic rule exists, to act according to equity, 
justice and good conscience, though in the 
exercise of such power it must be cvrefal 
to sea that its decision is based on sound 
general principles and is not in conflict 
with them or the intentions of the Legis- 
lature... . The Court has, therefore, in 
many cases, where the circumstances require 
it, acted upon the assumption of the posses- 
sion of an inherent power to act ex debito 
justttse and to do that real and substantial 
justice for the administration, for which it 
alone exists. It has thus been held that, 
althowtgh the Code contains no express pro- 
vision on the matters hereinafter mention- 
ed, the Court has an inherent power ez 
debito justitie to consolidate. . .. These 
instances (ånd there are others) are suffi- 
cieat to show, firstly that the Code is not 
exhaustive aud, secondly, that in matters 
with which it does not deal, the Court 
will exercise an inherent jurisdiction to do that 
justice between the parties,” 

At P. 940, Mookerjee, J., says:— 

“I entirely repudiate the theory that our 
powers are rigidly circumscribed by the pro- 
‘visions of the Code, and that we have no 
power to make a particular order, though 
it may be absolutely essential in the 
intewest of justice, unless some section of 
the Code can be pointed ont as a direct 
authority fov it... Such a theory, more- 
over,*is entirely inconsistent with various 
decisions of the Judicial Committee and of 
the different High Courts of this country, 
among which I need only mention those in 
the cases of Ram Kirnml v. Musammat Rup 


Kuari (5)... Surendranath Banerjee v. 
(8) 33 C. 927; 3 C. L. J. 67. 
(HD3 CL J. 29. (5) 111, A. 87; 6 A. 260, 


was - 


“both of his counsel are absent, sections 109 a 


The Chief Justice and Judges of the High 
Cumt of Bengal (6) $e. P 
Section 53 of the Specific Relief Aot 
merely states that temporary injunctions” are 
regulated by the Code of Civil Procedure, 
it does not enact that the Court shall grant 
only such temporary injunctions as are pro- 
vided for in the Code.’ So that Mr. Ro- 
bertson’s argument could only prevail if the 
Code had prescribed that the Courts should 
only grant temporary injunctions under the 
particular circumstauces’ detailed therein 
and no others. That this is not the effect 
of sections 492 to 497 has been decided 
in “Rash Beharu Dey v. Bhowant Ohurn 
Bhose (7)and Mungle Chand v. Gopal Ram (8). 
In my opinion I am at liberty to follow 

those decisions. 

I, therefore, grant the injunction asked 
for but as the defendant might be pre- 
judiced in the event of the plaintiff failing in 
this suit I direct as suggested by counsel 
during the argument that plaintiff do bring 
intothis Court within one week Rs. 1,450 
the total of the amounts sued for in the 
Small Causes Court suits. | 


Costs of the motion to be costs in the cause. 
(6) 10 © 109; 10 I. A. 171 

(7) 34 C. 97 

(8) 84 C. 101. 
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BOMBAY HIGH. COURT. 

Civiu Appear Nos. 43 anv 44 or 1903 AGAINST 
JUDGMENT IN O. C. Sur No. 256 or 1907. 
November 16, 1908. 

Present :—Sir Basil Scott, C. J.. and 
Mr. Justice Batchelor. 

ESMAIL EBRAHIM—PLAMNTER— 

_ APPELLANT - 

Versus 
HAJI JAN MAHOMED HAJI MAHOYED 
—DEFENDANT—— RESPONDENT., 

Oil Piocedura Cod» (Act XIV of 1882), es. 103, 
103, and 117—P'amtıf present in Oourl—Surt 
dismissed for non-appearance of his cmunset—IUegal 
pide-dure—Neither of two counsel able to be present— 
Briefto be returned wien and by whim —Practice. 

If the plaintiff appears with his witnosses and is 
realy to proceod with the hearing of the suit, even though 
103 
ofthe Codo of Civil Proceduro have no application 
and the Court should proceed under section 117 
of the Code. 

One of the two coungol, engaged on the same 


side, must return his Wrief in good time if there 
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is a chance ofueither beug abletu attend when 
tho @so 1s called on. In case of dispute it is the 
‘duty of the junior to return tho brief orto make 
arfangements for sone other counsel to attend till he 
can come in. . 


Appeal against the judgment (see 10 Bom. 
L. R. 94), of Russell, J., in O. C. Sait 
No. 256 of 1907, dismissing plaintiff's suit 
on 17th August 1908, under section 102, 
Civil Procedure Code, and then refusing to 
restore the case under section 103 of the 
Civil Procedure Code. 

Mr. Jinnah and Mr. 
Appellant. 
~ Mr. Lowndes and Mr. Strangman, Advo- 
_cate-General, for the Respondent. 

Judgment.—tn this case the 
plaintiff sued the defendant for eight thousand 
three hundred rupees. The defendant put 
inawritten statement admitting the claim 
to the extent of Rs. 207 only which he brought 
into Court. The suit was called on on the 
17th August and the plaintiff was present in 
Court with his Attorneys’ clerk and his 
witnesses ready to proceed with the hearing 
of the suit, but the two Counsel whom he had 
instrocted were both absent. The defendant's 
Counsel appeared and raised issues and an- 
other Counsel was instructed by the plain- 
tiff’s Attorneys’ clerk to apply for an adjourn- 
ment which, however, was not granted. The 
Court after waiting for some time for the 
plaintiff's regularly instructed Counsel to 
appear, on their non-appearance, dismissed 
the suit with costs. 

It is clear that the order of dismissal 
cannot stand because the plaintiff was entitl- 
ed to a decree for the sum of Rs. 207 
brought into Court, and as it is necessary 


Setalvad, for the 


for us to passa decree for that amount at 


least, we think itis open for us to re-consider 
the whole case. is 

The plaintiff has filed two appeals, the 
figst an appefl against the order which was 
- made under section 103 of the Civil Procedure 
Code and the secontl an appeal against the 
decree dismissing his suit. 

In our view sections 102 and 103 of the 
Code do not apply because the plaintiff was 
“present in Court. He did appear and he 
was ready to goon with his suit as far as his 
on evidence and that of his witnesses was 
concerned, and the Judge notwithstanding 
the non-appearance of the plaintiff’s Counsel 
could under section 117 of the Code have 
asked the plaintiff questions relating to the 
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suit and could have examined his witnesses 
or suggested that he should iustruct sume 
other Counsel ġo examine the witnesses. 
We do uot think that it can be reasonably 
contended that the plaintiff did not appear, 
and if he did appear then there is no case 
for the application of sections 102 and 103. 

We think, however, that having the 
case now before us in consequence of the 
Judge’s error in not passing a decree for the 
plaintiff for the sum of Rs. 207 brought into 
Court, we ought in the: interests of justice 
to set aside the decree and direct a new trial. 

In making this order, however, it is neces- 
sary that we should protect the defendant from 
loss in consequence of the expenses that hehas 
been put to. The plaintiff must, therefore, 
pay the costs of the day incurred on the 17th 
August, the costs of the order passed on the 
application under section 1038, the costs of 
and incidental to the drawing up of the 
decree dismissing the suit and the costs of 
both these appeals. 

The result will be heavy costs upon the 
plaintiff owing tothe neglect of his Counsel. 
In this connection it seems necessary to 
remind the Bar that the rule of allowing the 
costs of two Counsel on each side in “taxation 
was introduced bythe Judges shortly after the 
establishment of the High Court’ when 
several Divisional Courts sat simultaneously 
on the Original Side. Therulé was introduc- 
ed in order to obviate the dislocation of the 
business which might result from cases being 
called on at the same time in two or moro 
‘Courts in which the same Counsel wns engug- 
ed. This rule has always been supplemented 
by the unwritten rule of the Bar that one or 
other Counsel must return his brief in good 
time if there is a chance of neither being able 
to attend when the case is called on, und 
that in case of dispute it is the duty of the 
junior to return. the brief or to make wrrange- 
ments for some other Counsel to mttend 
till he can comein. If members of the Bar 
disregard their obligations “in such ces 
the justification for the two Counsel rule 
will cease to exist and the rubes for 
taxation between party and party will 
have to be revised by the Judges. 

The payment of the costs, which we hay 
ordered, will be a condition precedent to the 
hearing of the suit, the defendant undertak- 
ing to have his costs taxed and the atlocatuf 
served within three weeks. 
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ULFAT HOSBAIN V. GAYAN! DAss. 
(s. c. 36 C. 802.) 
CALCUTTA. HIGH COURT. 
Seconp Civ Arrear No. 1823 or 1907. 
May 18, 1909. 
Present :—Mr. Justice Stephen and 
Mr. Justice Vincent. 
ULFAT HOSSAIN—-PLAINTIFF—AÅPPELLANT 
VETEUS 
GAYANI DASS—Duarenpant—ResPonpEnt. 

Transfer of Property Act (IV of 1882), 8. 2, cls. 
(0), (d) and 8.111 cf. (d)—Merger—Mokarari and st. 
perior landlord’s interests, 

The owner of ashare in a mouza created a 
mokarart of which her daughter F was tenant for 
life with a remainder to her son W. After that 
the owner and W both mortgaged the proprietary 
interest and the mokarıri to R. Subsequontly the 
owner sold her proprietary right to F. After that 
the dofendunt purchased the interest of W, that is, 
his equity of redemption in the mokarari. Sub- 
sequently R obtained a decree on his mortgage 
against F, W and the defendant, and purchased 
the proprietary and the mokvrar: interests of the share 
in execution of his decroe. Before this purchase, 
however, the proprietary interest had been sold at 
a Revenue sale and subsequently there had been 
another Revenue sale and the plaintiff purchased 
the share. He then bronght a suit for khas posses- 
sion against the defendant who sot up the mokarari 
which he alleged is still in existence and which the 
plaintiff did not acquire by his purchase which was 
subject to itas being a prior encumbrance: 

Heid, that tho mok trari merged inthe proprietary 
interest in the hands of R, that section 111 (d) of 
the TyYtnsfer of Property Act applied to the case 
and that the plaintif is entitled to judgment. 

Surja Narain, Mandal v. Nanda Lal Sinha, 33 C, 
1212, at p. 1217 and Raja Kwhendat Rum v. Raja 
Mumtaz Alı Khun, 50. 198 ; 5 C. L. R. 18 ; 6 I A. 145, 
followed. - 

Jibanti Nath Khan v. Gokool Ohundar Chowdry, 19 C. 
760, Promotho Nath Mitter v, Kalı Prasinna Chowdhry, 
28 0. 744, distinguished.. 

Appeal from the decree of tbe District 
Judge of Patna, dated May 9, 1907, affirming 
that of the Sub-Judge of Patna, dated March 
39, 1906. 

Moulvi Shamsul Huda, for the Appel- 


lant. < 
Dr. Rash Behary Ghose and Babu Digamba 
Olutte?iz, for the Respondent. 
Judgment.—tThis is a suit brought 
forea declaratiof that the plaintiff as pur- 
chaser “at a Government Revenue Sale is 
the proprietor of a 2 annas 5 gundas and 
odd share ina certain mouza and for pos- 
session thereof. 
e The facts, as far as th€y are material to 
the questions we have to decide, are as 
follows. The share in question originally 
Belongéed to one Musummat Razihan. In 
1875, she created a mokarart of which her 
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daughter Musammat Fazilan was tenaygt for 
life with aremainder to her son Waizuddin. 
In 1878, she transferred the propriety 
interest to Musammat Fazilan. ‘In 1884, 
Fazilan and Waizuddin mortgaged the share 
to Rai Radha Kissen Bahadur. In 1892, 
Mohanth Gayani Dass, the present defen- 
dant-respondent, purchased the interest ‘of 
Waizuddin, that is his equity of redemption 
in the mokarart. On the 15th of April 1899, 
Rai Radha Kissen got a decree absolute in 
a mortgage suit in which Waizuddin, 
Fazilan, and Gayani Dass, among others, 
were defendants, and became purchaser at 
the auction sale held in pursuance thereof, 
the sale certificate being dated 15th of 
September in the same year. Before this 
sale, however, the proprietary interest in 
the share in suit had been brought to sale 
at a Revenue Sale on the 25th April 1899, 
and had been bought by one Dharam 
Singh. In 1900, there was another Revenue 
Sale and the _ plaintiff-appellant was the 
purchaser. Against his claim for possession, 
the defendant sets up the mokarart which 
he alleged ig still in existence and which 
the plaintiff did not acquire by his pur- 
chase, which was subject to it as. being a 
prior encumbrance. The lower appellate 
Court has held that this contention must 
prevail, because the mokarart was in ex- 
istence at the time of the second Revenue 
Sale. As he rightly says, the case turns 
on a question of merger, and we must see 
whether merger has or has not in fact oc- 
curred 

It is not suggested that the sale to 
Dharam Singh can effect the case, and it is 
not denied that the effect of the sale to Rai 
Radha Kissen in the mortgage suit was 
to vest in him the life-estate of Musammat 
Fazilan, the reversionary interest of Waiznd- 
din in the mokarari, and afso the præ 
prietary interest of Razihanin the share in 
question. 

In the first place, the appellant contends 
that the case is governed by the Transfer 
of Property Act, 
case it is not denied that the mokararz 
merged in the proprietary interest as soo 
as both came into Rai Radha Kissen’s-hands. 
The respondent argues, however, that sac- 


tion 2 (c) of that Act prevents the applica- ' 
Were it not for: 


tion of section 111 (d). 
paragraph (d) of section 2, we should be 


> 


section 111 (d) in which- 


` 
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inclined to hold that section only saved the 
effect of the repeals that it enacts in the 
cases’ specified : and that the word “herein” 
m&ant “in this section” and not “in. this 
Act.” Withont, however, considering this 
view, which seems to be contrary to 
that. of Banerjee, J., in Promotho Nath Mitter 
v. Kali Prasanna Ohowdhry (1), wedo not 
see how to apply clause (c) to the present 
case in the way that recommended itself to 
the lower appellate Court. The section 
enacts that nothing “herein (¢e., in the 
Act if we take it so) contained shall be 
deemed to effect any right or liability aris- 
` ing out of a legal relation constituted be- 
fore this Actcame into force.” The right 
or liability which the respondent desires to 
set up is the right of the original mokarari- 
dar, Waiznddin, to hold his mokarart un- 
affected by section 111 (d) of the Act if the 
mokurart and the parent estate both came 
into his hands, and this right, he contends, 
must be passed on to Rai Radha Kissen, 
the purchaser of the mokarart. This is, in 
our opinion, an incorrect view. The right 
in this case to which clanse (c) must apply, 
if it applies at all, is the right of Radha 
_Kissen to the same effect, and it was con- 
stituted by his legal relation to the de- 
fendants in the mortgage snit at the time 
of the mortgage-sale, which took place 
after the passing of the Transfer of Pro- 
perty Act. We hold, therefore, that there 
is nothing to prevent section 111 (d) of the 
Act from applying and that a merger has 
taken place. É 
Even supposing that the case is taken 
out of the scope of section 111 (d), we 
are unable toagree with the decision of the 
lower appellate Court. In Surja Narain 
Mandal v. Nanda Lal Sinha (2) the decision 
in Raja Kitshendatt Ram v. Raja Mumtaz 
Ali Khan (3), is treated ag an authority for 
the proposition that apart from the effect 
of the Transfer of Property Act a mokarart 
jnterest would merge ina superior tenure. 
It is trnuethat in Jibank Nath Khan v. Gokoul 
Ohunder Ohowdhry (4) and in Promotha Nath 
Mitter v. Kali Prasanna Chowdhry (1), a 
different opinion may seem to have been 
expressed, but inthe earlier of these cases 


tfe owners of the zemindari interest elected to 
(1) 28 C. 744 at p 750 
A 33 O. 1212 at p. 1217. 
8) 5 C. 198 ; 5 O. L. R. 213 ; 6 I. A. 145 
(4) 19 C. 760. 


treat a putntinterest they had acquired in their 
own zemtindart as subsisting, and both cases 
were decided without reference to the case of 
Raja Kishenda&t Ram v. Raja Mumtaz Ali 
Rhan (3). Itis true, as has been argued 
before us, that that case was decided on 
the respective rights ofa mortgagor and 
mortgagee, but the. fact that the brits merged 
in the taluk lars’ interest isan essential portion 
of the grounds for the decision arrived at. 
Considering the authority of this case and 
the view that has been taken of its 
application in Surja Narain Mandal v. Nanda 
Lal Sinha (3) we consider that we must 
treat the moharar: as having merged in 
Rai Radha Kissen’s superior interest. It 
has been attempted to show that Rai Radha 
Kissen treated the mokarart interest as sub- 
sisting after his purchase, and that it would 
have been to his interest to doso ; becanse 
in the event of a Revenue Sale of the 
share it would not have been affected. There 
is no direct evidence that he did so treat 
it, and the argument that he must be 
taken to have done so to protect himself 
against a Revenue Sale seems to be amply 
met by the fact thet a Revenne Sale took 
place within a year of his purchase, and yet 
he has in his statement of claim expressly 
disclaimed any right to take advantage of the 
mokarart. 

We, therefore, hold that the mokarari 
merged in the proprietary fights in the 
hands of Rai Radha Kissen. The appellant 
is, therefore, entitled to judgment and 
to his costs in this Court and both the Courts 
below. 7 

Appeal allowed. 





(s. ©. 36 C. 799.) 


CALCUTTA HIGH COURT. 
ORIGINAL Civis Sort No. 9 or 1909, 
May 17, 1909. . 
Present :—Mr. Justice Harington. 
SARAT CHANDRA BANERJEE— 
PETITIONER s 
versus 
NANI MOHAN BANERJEE—Onsector. 
Oil Procedure Code (Act V of 1908), O. XXIIT, 
R 1—Abatement of sxji—Applicatim for probate by 
sole en*cutor—Death of exe 'utur— Legal representatne 
of erecutor, applrortion fur substitution by. š 
Pending the hearing of 8 contested application 
for probate by a role executor, the exociftor died 
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and his widow ns legal roprosentative applied- 


that hor name may be substituted for hia and that 
the petition for probate may be amended by sub- 
stitnting a prayer for letters of administration: 

Held, that the application mud be refused be- 
causo the right to sno ‘does not survive and 
the snit has abated nnder O. XXII, R. 1 of tho Civil 
Procedure Code. i 

Application in Chambers. 

Mr. B. O. Mitter, for the Petitioner. 

Mr. 0. R. Das and Mr. A. N. Ohandhuri, for 


the Opposite Party. 


Judgment.—this is an application 
by the widow of one Sarat Chandra 
Banerjee that her husband’s death may be 
recorded, and her name may be substituted 
for his, and that the petition for pro- 
bate may be amended by substituting 
a prayer for letters of administration 


. tothe Will annexed instead ofa prayer for 


probate. 

The facts are that Annapurna Debi died 
in 1908 leaving a Will. Sarat Chandra 
Banerjee applied for probate, but was 
met by Nani Mohan Banerjee who entered a 
caveat, 

The matter was ordered’ to be set down 
as a contentious cause. Pending the hearing 
Sarat Chandra Banerjee, who was residuary 
legatee &s well as executor under the Wd, 
“died. The present application is made by his 
sole widow and heiress. KoT 

In my opinion the application must be 
refused because the right to sue does not 
survive, The right, which Sarat Chandra 
Banerjee had, was to propound the Will. On 
the Court’s granting probate, he wonld be 
entitled not by virtue of the order of the 
Court but by the appointment contained in 
the Will to possession of the deceased's pro- 
perty, and he would become, by virtue of 
the act of the deceased, his legal personal 
representativo. 

But the right, which the present ap- 
plicant has, is entirely distinct one. She 
asks Mb be appointed to represent the de- 
ceased by the Court, and claims no right 
dewived from 
testato® 

She must satisfy the Court of two 
things—(i) that she is the person to whom 
letters of administration ought to be 
granted ; and (ii) that the Will was duly 
executed, 

In my opinion, the right to sne in 
‘Order "XXII means the right to bring a 
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suit nsserting a right to the same relief 
which the deceased plaintiff asserted aj the 
time of his death, and that a rignt to op- 
tain probate of a Will is a right different 
in its nature froma right to" be appointed 
by the Court to administer the deceased’s 
estate. z g 

I think, therefore, that the suit abates 
under Order XXII, Rule 1, and the applica- 
tion must, therefore, be refused. 


Application refused, 
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CALCUTTA HIGH COURT. 
REGULAR Civis APPRAL No. 434 or 1907. 
June 18, 1909. 
Present :-—Mr. Jastice Chitty and 
Mr. Justice Carnduff. 
NARENDRA NATH BAIRAGI— 
PETITIONER— APPELLANT 
VErSHS 
DINA NATH DAS—OPPrOSITE 


Party—RESPONDERT. 
Hindu Lew—Adoption by toman—Inevaltd. 
A Hindu woman cannot under any circumstances 
adopt a son to herself, and any so-called adoption 


cannot confer on the adopted son a right of in- 


heritance. 

Appeal from the decree of the District 
Judge of 24-Pergannas, dated July 17, 1907. 

Mr. J. Chatterjee and Babu Biswanath Bose, 
for the Appellant. 

Babus Mahendra Nath Roy and Surendra 
Nath Ghoshal, for the Respondent. 


#udgment.—On 5th January 1907, 


therespondent, Dino Nath Das, obtained letters 
of administration to the estate and effects 
of one Ramani Debi, widow of Chintamani 
Bairagi. On 6th March 1907, the appellant 
Narendra Nath Bairagi applied to the Dis- 
trict Judge of the 24-Pergannas for revocation 
of the letters of administration en the ground 
that the said Ramani Debi was a prostitute, 
and that he was her adopted son and heir, 
and so entitled to administer her estate in 
preference to Dina Nath Das, who claimed 
to be her hnsband’s brother’s son. Theap- 


| pellant further objected that he should have, 


but had ‘not been, cited at the time the letters 
of administration were granted to Dima 
Nath Das. The District Judge has rejected 
the appellant’sapplication on several grounds. 
He found that appellant’s alleged adoption 
had not been proved ; that it was not prov- 


+ 
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ed, that Ramani Debi was a prostitute ; 
that, ẹvenif proved, tha kind of adoption 
set UP by the appellant would give him 
no right of inheritance. He further found 
that appellant “was aware of the applica- 
tion by Dina Nath Das for letters of adminis- 
tration. 

Narendra Nath Bairagi has appealed. It 
is obvious that unless he can show that 
he was so adopted by the deceased as to 
give him aright of inheritance to her pro- 
perty he is inthe position of a merest ranger, 
and has no locus stand: in the administration 
proceedings, This point was argued before 
us by the counsel for the appellant. “ He 
maintained that Ramani Debi was a pro- 
stitute; that the adoption of danghters by 
women of her class is recognised in Madras 
aud Western India ; that itis only not re- 
cognised in Bengal because it is considered 
to be opposed to public policy; that no 
such consideration would underlie the 
adoption of a son by a woman of that class; 
and that, therefore, his client’s adoption was 
a good adoption giving him all the rights ofa 
natural-born son. 

Assuming for the purposes of argument 
that Ramani Debi was a prostitute, no 
authority was cited to us either from texts, 
or text-books, or decided cases for the pro- 
position that a Hindo woman can under 
any circumstances adopt a son to herself. 
On the other hand, the contrary is clearly 
stated. See Mayne’s Hindu Law, page 263 ; 
Shastri, page 129. The learned counsel ad- 
mitted that he had no authority fur this pro- 


position, bat asked us to decide in appel- - 


lant’s favour on “general principles.” We 
have no intention, even if we had the 
power, of creating a new rule of Hindu 
Law for the appellant’s benefit. It is mani- 
fest that Ramani Debi had no power to 
adopt, if she did adopt, the appellant as 
a fon to herself, nor could any so-called 
adoption confer on him a right of inheri- 
tance. It follows that he has no locus standi 
in this case, and it is unnecessary to go 
into the other questions, mainly of “fact, 


which are raised on this appeal. The appeal 
is dismisged with costs. 
e Appeal dismissed. 
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QOGENDBA NATH NITTER Y. KUMUDINI DASI. = 


(s.c. 18 C. W. N. 782; 5 M. L. T. 384.) 
PRIYY COUNCIL, 
APPEAL FROM BENGAL. 
March 18, 1909. 

Present :—Lord Atkinson, Lord Collins, 
Sir Andrew Scoble and Sir Arthur Wilson. 
NOGENDRA NATH MITTER—Peritroner 
——APPELLANT 

, versus 
KUMUDINI DASI AND anotHer— 


OnsEctors— RESPONDENTS, 
Privy Council—Queshion of fact—Appeal— Appl- 
lant fo ahow shat derivon uf Ciri below ty wrong, 
Whero the first Court after a prolonged and 
claborate inquiry arrived at the conclusion that is 
could not believe the evidence of tho principal wit- 
nesses called iu support of the case of the petitioner, 
and he appeals, the onus les on him to show that 
the decision of the first Court was wrong 


Appeal from the decree of the High Court 
of Judicature at Fort William in Bengal 

Mr. De Grurther, K. O., Messrs. O'Gorman 
and Bhugwandin Dube, for the Appellant. 

Mr. Cohen, K. C., Sir Robert Finlay, K. O., 
and Mr. Kenworthy Brown, for the Respond- 
ents. 


Judgment.. 


Lord Collins.—This was an appeal from 
the decision of a Division Bench af the 
High Court of Bengal refusing to admitto 
probate a certain document propounded as the 
Will of one Gopal Lal Seal, who died on the 
25th May 1902. Thealleged Will purported 
to have been executed on the 18th April 1900. 
The Court came tothe conclusion that the 
Will propounded was a forgery and dismissed 
the application for probate with costs. 

The case was heard during about 27 days 
in Calcutta and six days in this Committee. 
The question is purely one of fact, and the 
appellant has to face the difficulty of invit- 
ing Judges who have not heard or seen the 
witness to overrule the decision of Judges who, 
after a prolonged and elaborate inquiry have 
arrived at the conclusion that they conlg not 
believe the evidence of the principal witnesses 
called in support of the Will. Though, there- 
fore, it might suffice to say that the appellant, 
on whom the onus lies, has not, in their 
Lordships’ opinion, succeeded in discharging 
it, yet, having regard to the intricacy’ of the 
case and the elaborate arguments presented, 
their Lordships havd thought it desirable to ° 
state in outline the salient features and tho” 
reasons which have led them to ctheir e 
conclusion, 


998 ° 
NOGENDRA NATH MITTER V. KUMUDINI DABI. 


The executors named in the alleged Will 
were: l. Kadumbini Dasi, the mother of 
Gopal Lal Seal; 2. Kumudini Dasi, the first 
respondent, his senior widow; 3. Baba 
Syama Madhab Roy, s friend, since deceased ; 
and 4. Nogendra Nath Mitter, a pleader, the 
surviving plaintiff and present appellant, 
Kadumbini Dasi, who had originally joined 
in the application for probate, having died 
since the commencement of the suit. 

The attesting witnesses purported to be: 
1. Trailokya Nath Sen; 2. Deno Nath Dutt; 
8. Charn Shosi Som; 4, Satis Chandra Maker- 
jee; and 5. Juggeswar Bhattacharyya. Of 
these Deno Nath Datt died before suit; 
Trailokya Nath Sen, though he had made an 
affidavit in support of the application for pro- 
bate, and had been. present in Conrt at the 
outset, subsequently disappeared, and though 
a warrant was issued for his arrest, the pro- 
ceeding taken under it seem to have been of 
a ‘somewhat perfunctory character,” and he 
did not re-appear to give evidence, a fact on 
which the High Court lay much stress in 
their judgment. Satis Chandra Mukerjee 
also was not called by the plaintiff, their 
execuse for not doing so being that he was 
alleged, to have made an admission that the 
Will propounded was a forgery to which he 
had himself bean a party. The Court attached 
much importance to the absence of this wit- 
ness also. Thus of the alleged attesting wit- 
nesses two only gave evidence, viz., Charu 
Shosi Som and Juggeswar Bhattacharyya. 
As to the first of these, the Court were very 
unfavourably impressed by his evidence and 
indeed seem to have had grave doubts whether 
he had in fact been present at the signing at 
all. They add“ other parts . . . of 
Oharu Shosi’s evidence are not satisfactory.” 
Later on they say of him: 

We find it difficult to accept his explana- 
tion of how he came to be present when he 
says the Will was executed. His evidence 
cannot at any point be tested by comparison 
with that of the defendant’s witnesses. But 
during his cross-examination on various minor 
matters we believe that he lied 
frequently, adroitly, and without the slightest 
hesitation.” 

With regard to Juggeswar, he described 

*himself as a ‘“Suddar*Am-muktear ” in the 
service of Gopal Lal, and had to work in the 
+ sherésta,” or legal department of the estate 
office. His story was that, when Satis 
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Chandra Mukerjee had written out the draft 
Will, Juggeswar was told to make a fairgcopy, 
which, according to the evidence, he took 
later in the day to Gopal Lal at his garden 
house at Cossipore, where it® was signed by 
Gopal, the other witnesses, and himself. 
The draft, he says, remained in his custody 
till abont ten days before the trial, though he 
had been dismissed from Gopal’s service and 
ordered to give up his papers upon the death 
of the latter. He says that it had escaped 
his memory that he had retained the draft in 
his custody until after the death of Gopal 
and after he had been subpmnaed to give 
evidence in this case by Bose, the plaintiff's 
attorney, and that it was not till later on 
that he thought of searching for it, and found - 
it in his house. Immediately after the death 
of Gopal and when the estate was in the cus- 
tody of the Court of Wards, an enquiry was 
made by the manager Sreenath Dutt of all 
the servants of the estate. including Jugges- 
war as to whether any thing was known of 
any Willmade by Gopal, to which Jugges- 
war swears that he replied in the affirmative. 
Bat Sreenath Dutt flatly contradicts him, and 
no one, though many were present on the 
occasion, was called to confirm him. Immedi- 
ately after this he took part in applying for 
a mutation of names as upon an intestacy, 
describing, inletters written by himself, the 
widows as widows and heiresses” of the de- 
ceased. 

One other witness, though not one of those - 
who attested the Will gave evidence that the 
draft had been submitted to him for revision 
andapproval. This was Preo Nath Mullick, 
apleader. His evidence to some extent con- 
firmed the evidence of Juggeswar, but the 
Court attached slight importance to it, as his 
testimony, such as it was, related directly 
not to the Will, but to the draft only, and was 
in itselfopen tounfavourablecqgament. They 
refer to it in these terms in their jug- 
ment :— 

“This completes the evidence relating to the 
first part of the plaintff’s case—namely, the 
perparation of the draft. In itself we con~ 
sider it of no valne—that is to say, that it 
does not suffice to clear up any doubts we may 
entertain as to the trath of the rest ofthe 
story. No one except Preo Nath Mullick and 
Juggeswar Bhattacharjee speaks to the draft 
produced, and there is a complete absence of 
corroboration of any of their evidence as to its 
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preparation and its subsequent history. The si- 
lence maintained by both witnesses asio its 
exiStence at a time when the questions, first of 
the existence of any Will, and then of the 
genuineness of the propounded Will, were ur- 
gent, and Juggeswar’s alleged retention of 
the draft after he had first spoken Mr. Bose 
on the subject of the Will,- seem to us most 
suspicious. Both witnesses are contradicted 
on certain not very material points. We 
shall have to consider Juggeswar's general 
credibility further hereafter. At present we 
need only say that neither he nor Preo Nath 
Mullick impressed ns favourably as witnesses 
of the truth.” ` 7 g 

Preo Nath Mullick’s intervention in the 
matter isin itself a curious incident. His 
story is that the draft was brought to bim to 
peruse and settle before it was given to 
Juggeswar to copy. His experience in such 
matters was of the slightest. He had had a 
few years’ practice asa pleader, almost exclus- 
ively in criminal cases, and the corrections 
which he made in the draft seem to be of no 
significance. This exhausts the evidence 
called to prove the making of Will. 

The story of how later on the propounded 
Will was searched for and ultimately found 
ina tin-box, formerly in the possession of 
Deno Nath. Dutt, said to have been the cus- 
todian of the Will in his life-time, rested 
mainly. on the evidence of one Akhoy Kumar 
Dutt, his son, whose evidence was such that 
the Court declared of him that their opinion 
of his credit was too low forthem “to attach 
-any weight to it.’ With regard to Norendra 
Nath Mitter, who took a very leading part 
in this transaction and another prominent 
actor therein, Kanto Mohun Mullick, one of 
the nephews, who was to have a share under 
the propounded Will, the Court say : 

“We hold that fraud and deceit were prac- 
tised at the finding of the Will, and that they 
were practised by Norendrn Nath Mitter and 
Kanto Mohun Mullick.” 

: Kanto was not called at the trial, though 
there was assuredly a great deal calling for 
explanation on his part. His share in the 
search for and discovery of the Will was cer- 
tainly a very mysterious part of the tran- 
saction, and on the evidence given, he seems 
to have been left alone for several hours in 
joint possession with Norendra Nath Mitter 
of the box from which the Will was ultimately 
produced, and no satisfactory account has 
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been given of how that interval of time was 
spent. Moreover, it is clear from the conver- 
sation with hi ‘disposed to by Gonesh 
Chunder, that the idea of forging a Will to 
meet the occasion was not altogether strange 
to his mind, though he professed to deprecate 
such a course. There was some slight evi- 
dence of an attempt to which he was a party 
“to corrupt the Notary at Chundernagore with 
that object, and he certainly seems to have 
played an ambiguous part in assisting Kadam- 
bini in filing a petition on the 27th June 1902 
to have Gopal Lal’s estate administered as 
upon an intestacy, anda Receiver appointed, 
if he knew of, and believed genuine, the Will 
afterwards propounded, of which Juggeswar 
swears he told him immediately after Gopal 
Lal's death. In addition to the witnesses al- 
ready named whose evidence should have 
been material, but who were not called, there 
were several other persons who were sworn to 
have played a part in the history of the pro- 
pounded Will. Taking the whole case to- 
gether, therefore, and having regard to the 
witnesses called and not called, their Lord- 
ships cannot doubt that the Court below 
arrived at a perfectly just conclusion., 
Their Lordships will, therefore, humbly 
advise His Majesty that the appeal be 
dismissed. The appellant will pay the costs 
of it. . 
Appeal dismissed with costs. 
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CALCUTTA HIGH COURT. 
OBDINARY ORIGINAL Crvit Sum No. 154 
or 1907. 

April 5, 1909. 

Present — Mr. Harington, A. C. J. 
KISSORY LAL CHOWDHURY— 

PLAINTIFF š 
versus 

RAJA SEWBUX BOGLA— DEFENDANT. 

Buhatitu' ron = Deceased defendart—Mortyuge Buit- 
Pending even after deci ee aboolute—Charge—Liberty to 
apply implied. 

A consont decroo provided that the defendant 
should pay a certain sum of money to the plaintiff 
within a specified time, that the said sum should 
bo declared as the first@charge upon certain pro. 
perties, and that in default of payment of the said 
-sum, the same should be sold for realisation of 


the money. The defendant died and the’ plaintiff e 


applicd for tho substitution of the representatives of 
the deceased. 
e 
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Held, that the decree was like a mortgage decree ; 
that it was not final; that the suit should be cou- 
sidered as pending ; that the plaimtiff would bave to 
apply for an order enforcing tlfat portion of the 
decree which directs the sale; and that the present 
application of the plaintiff for substitution must be~ 
granted: j Š 

Bhuyw im Dass v, Nilkeintu, 9 GC. W. N 171, followed. 

Abhoyesoury v. Gouri Sanker, 220 899 and Pr- 
snnomoye v Raj lukhy (Unreported)Buit No 2073 of 
1902, decided by Sale; J. on August 10, 1905,- dis- 
‘tinguished. 

Whore an order ig not final, liberty to apply for 
substitution should always be implied even 1f it be 
not reserved in the order. 

This is on application for the substitu- 
tion of the names of the representatives of 
‘the deceased defendant in Sait No.-154 of 
1907. 

Mr. N. Szrcar, for the Plaintiffs Applicant. 

Mr. A. N. Chondhrt, Contra. 

Judgment.—tThe applicant desires the 
widow and executrix f the deceased defendant 
to ba placed on the record of representing 
the deceased. The application is resisted on 
the ground that there is no pending snuit—a 
decree having been made by consent of 
parties —and further the learned Counsel who ' 
opp2323 atend: thatthe decree cannot be 
executed and that the parties are bound to 
have recourse to asuit to enforce his rights. 
- . Ik appears from the petition that, by 
the consent of the defendant, it was ordered 
that-the suit should be withdrawn against 
the first defendant and that as’ against 
thee other defendants the terms should bo 
carried out and the property sold in case of 
default. One of the terms provided for a 
payment of Rs.2,009 by the defendant whoop- 
poses thisapplication to the plaintiff-applicant 
within 3 weeks of the date of the consent- 
decree and there is a provision that the 
same should be declared a charge on certain 
property mentioned in the decree and in case 
of default the said property should be sold 
for the realisation of thée-said money. 

Ifthe consent-decree had not contained w 
direction that the property charged should 
be sold for non-payment this application 
woul have failed on the authority of 


Abhoyessury Dabee v. Gouri Sankur Panday(1). 
(1) 22 C. 859. 
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Had that decree fallen short of declar- 
ing that sale should take place under fertain 
contingencies, it is clear thata separate $uit 
should have been necessary. e 

The case of Bhugwan Das Khettry v. | 
Nilkanta Ganguli (2), is an authority for the 
proposition thata mortgage suit may be a 
pending suit even after order absolute. 

Here the parties have agreed to a decree 
which is like a mortgage-decree that the 
properties are to be sold upon non-payment 
within a specified time. I see no distinction, 
in principle, between this decree and the 
usual mortgage decree. : 

The learned Coansel for the Opposite 
Party referred to Prosonnomoye Dabee v. 
Raj Lukhy Dabee (3). 

That was a-partition suit in which certain 
property was declared to be a charge and 
the decree went ontosay that in the event 
of non-payment the sum was to be realised 
in execution. He relied on that decree as 
being analogous. That decree while it 
declared a charge on one place did not 
declare that the property should be sold but 
that the moneyshonld be realised in execution 
that is in a different way from that of the 
ordinary mortgage. 

As regards the point taken by the Opposite 


‘Party that no liberty to apply im the consent- 


decree had been taken 1 do not think that 
stands as a bar. Where an order is not 
final, liberty to apply should be implied. 

I have come to the conclusion, on the 
authority. of the case in Bhugwan Dass ' 
Khettry v. Nilkanta Ganguli (2), that the 
deeree made in the presen: snit is not a final 
decree. Theapplicant would have to apply . 
for an order for enforcing that portion of 
the decree which directs the sale. I think 
the suit isa pending one and the order for 
substitution is made accordingly. 


Application granted with costs. Certfied 


for counsel. 
Application granted. 
(2) 90. W. N. 171. 5 


(3) (Unreported) Suit No. 2073 of 1902 decided on 
10th August 1905 per Sale, J. = 


END OF VOLUME III. 





“Abatemept of sult—<Application for probate 
by sole execntor—Death of executor—Legal re- 
presentative of executor, application for substitu- 
tion by 

AbkKari license—Licensee taking a partner in 

violation of Abkari Rules—Fort St George Gire'te 


“Notification No 58, dated 4th Februiry 1890 and 20th 


September 1896 

The taking of a partner by an Abkari licensee is 
not illegal, though it is m violation of rule 27 of 
the license forbidding sale or transfer of the privilege, 
ag the rule is ultra vires of the Notification No 58 
Fort -Saint George Gazette and tho subsequent 
Notification of the 29th September 1896 did not have 
a retrospective effect. JYANI BHIMAPPA V. SST 


Absentee—lInmitation Act (XF of 1877), Sch. 
IT, arta. 142, 144,.—Adverse possession of co-sharer— 
Overt act of ‘dis poasession—Demtal of title 
The plaintiffs were absenteos, who had been out 

of possession for more than a century. In 1877, 

the plaintiffs brought a suit for a declaration that 

they were co-sharersin the land in suit, the cause 
of action being that in consequence of the hoodwink- 
ing of the patcurs by a defendant, he had omitted 
plaintiffs’ names from the list of proprietors ım the 
nagsha girdawari The suil was dismissed in default 
without defendants being summoned. In 1906, the 

plaintiffs brought the present suit for possession . 
Held, that though ordinarily the possession ofa 

sharer is the possession of his co-sharers and is not ad- 

vèrse to them, yet theconduct of defendants, which led 
to the suit of 1877, amounted to an overt act of ds- 
possession and denial of title and go set limitation run- 
ning against plaintiffs. The claim of plaintiffs was, 
therefore, barred by time. Nawab Mohammad Aaman- 

ulla Khan vy. Badan Singh, 23 P. R. 1890 (PC.); 17 0. 

187; 16 I. A. 143; Ilvhi Bakhsh v. Shams-ud-din, 109 

P.R 1892; Jolha vy. Dham Ram, SOP R.1901, Mucam- 

mat Nihal Kiur v. Chanda Singh, 118 P R 1893.; 


Ditu v. Devi Dial, 189 P. R. 1889, referred to. NAND 
SINGH v NATHA SINGE, 88 P. R- 1909; 134 P. W. 
R. 1909 6I! 


S—Trust—Entry in record-of-rights, subse- 
quent to ubandonment, proviling return of land to 
ubsentees, does not constitute trust—Adverse posses- 
g'on-— Persan in possession not being a co-sharer of 
absentee, 

An entry in a record-of-rights, prepared more than 

2 years afidt abandonment by the absentees, pro- 
viding that when the absentees return and want 
the land, they can take ıt back, does not constitute 
a trust, antedating to the original abandonment. 
“Hat bha} v Gumani,2 A, 493; Barkat v. Daulat, 4 
A. 187, Fasal Din v. “Shah Muhamm cd, 141 P. R. 1883; 
‘Jodha v. Dhani Ram, 30 P. R. 1901; followed. 
Ruldo v Kaira Singh, 5 P. R. 1871; ‘Ghodar v. 
Gurbakhsh, 73 P. R. 1874, distinguished. 

Plaintiffs abandoned the land in suit; they lived 
Within five miles of the land and during the last 40 
years did not share in the profits and had had nothing 
to do with the land. Throughout this period, the defen- 
dants, who did not hold the land jointly with the 
plaintiffs, remained in possession : 
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Held, that the defendants had acquired a title 
to the land by adverse possession. Iluhi Baksh 
v. Shams-wt din, 109 P.R. 1892; Musammat Nihal 
Kour v. Chamis Singh, 118 P. R. 1893, followed. 
DHAN SINGH v. Har Narain, 85 P. R. 1909; 135 
P. W. R. 1909 599 
Accomplice—Conviction based on evidence of 

accomplice not illegal—Revision—Power of High 

Court to disturb such conviction 963 
Accounts for partitioning joint property—Item 

excluded from partition by muistake—Settled ne- 

counts, re-opening of —Onua 241 
Acknowledgment by widow does not bind 

reversioner—Reversioners do not derive tithe from 

widow—Acknowledgment extends time but doca 
not confer title—Law of limitation in force at the 
time of institution applies to suit or proceeding 


. Bes LIMITATION Act, 8, 19. 
ActsS—GENERAL. 


AcE 1858—XXXV. See Lunacy ACT. 

1859—-X1. See Revenxus SALE Law, 

18G0-—-XLY. See Penst Cope. 

1865—X. See Succession Act. 

1867—XXVI. See Stamp Dories Act. 

1868—-X VI, See PRINCIPAL BADAR Awin’s Act, 

1869—IV. See Divorce Act. 

1870—VII. Ses Court Fees Acr. 

1872—I. Ses Evipexce ACT. 

1872—IX. See Contract Act. 

1873—X. Sea Oarus Aor. 

1876— VII. See Lann REGISTRATION Act. 

1877—I. See Spxcirio RELIEF Act. 

1877—-IIT. Sre REGISTRATION Act. 

1877—XV. See LIMITATION Act. 

1878—XI. Sce Arus ACT. 

1879—XVIIIL. See LEGAL PRACTITIONERS Act, 

1881—Y. Se- PROBATE AND ADMINISTRATION ACT. 

1881—-XXVI. See NEGOTIABLE INSTRUMENTS 

Act. 

1882—IT. See Trusts Aor. 

1882—IV, See TRANSFER OF PROPERTY ACT. 

1882—V. See Easrwents AOT. 

1882—X1V. See Crvin PROCEDURE CODE. 

1882—XV. See PRESIDENCY SMALL Oavss 
Courts Act. 

1887—VII. See Suits VALUATION ACR 

1887—IX, See PROVINCIAL BMALL Cause 
Courts Act. 

1889— VII. Ses Sucosssion CERTIFICATE Act. 

1890— VIII. See GUARDIANS AND WAgps Acr. 

1890—IX. See RAILWAYS Act. 

1892—III. See VILLAGE Courts Act. 

1894—I. See LAND Acquisition Act. 

1894—IX. See Prisons Act. 

1897—VII. Seg GENERAL CLAUSES Act. 

1898—V. Ses CRIMINAL PROCEDURE OODE, 

1899—II, Sre STAMP Act. 

1901—1IL See LAND REVENUE ACT. + 

1908—Y. See Ojvin PRocRpuRR Cope. 
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: Acts—LocAL, ° 

Act 1862—V. See BHAGDARI Act. E 

1864—II. Ses ADEN COURTS Act, 

1864—II. See MADRAS REVENUE RECOVERY Act. 

1866—XII. See BOMBAY Aor. PEN, 

1866—XXVI. See OUDH SUB-SETTLRMENT ACT. 

1869—I. Ses OUDH Estarss Act. 

1872—IV. See PUNJAB Laws Act. 

1876—-XVI. See OUDE LAND BEVvENUR Act. 

1876—X VIII. See OuDH Laws ACT. 

1878—Y. See BOMBAY ABKARI Act. 

1879—I. See Oxota NAGPUR LANDLORD AND 
TENANT PROCEDURE Act, ‘ 

1879—XVII. See DEKKHAN AGRICULTURISTS’ 

RELIEF Act. 

1884—-ITT. See BENGAL MUNICIPAL Act. ` 

1884—-K VIII. See PUNJAB Courts Act. 

1885—VIII. See BENGAL Tenancy Act. 

1886—-XX1I, See OvpH Rent Act. 

1887—1V. See BOMBAY GAMBLING ACT. 

1887—-XVI. Set PUNJAB Tenancy Act. 

1888— 111. See Crry or BOMBAY MUNICIPAL Act, 

1888—VI, See Guspat TALUKDARS’ Act. 

1889--TX, See N W. P. ann Ovpa KANUNGOS 

AND Patwaris Act. 

1891—XX, Bee PUNJAB MUNICIPAL Act. 

1892—VII. See Mapas CITY Cryin Oovrrs Act. 

1898—II. See BOMBAY Sart Act. 

1896—I. See PuBLIO DEMANDS Recovery Acr. 

1896—... See BIND ENCUMBERED ESTATES Act. 

1898—IV. See ie oF BOMBAY IMPROVEMENT 


cr. 
1899—III, Ses CALCUTTA MUNICIPAL Act. 
1900—I. See U. P. MUNICIPALITIES Act. 
1900— XIII. Ses PUNJAB ALIBNATION OF LAND 
9 Act. 
1901—-II. See Aaga TENANCY Act. 
1901—ITI. See U. P. LAND Revenvs Act. 
1904—III. See MADRAS Orry MUNICIPAL ACT. 
1905—-IL See GUJRAT TALUEDARS AMENDMENT 
e AOT. 
1905—II. See PUNJAB PRR-TMPTION Act. 
1905—VDI. See Onota NAGPUR AMENDMENT 
TENANCY ACT. 
ActS—REGULATIONS, 
'793—XIX. Be? REGULATION. 
1827——II. See REGULATION. 
1860—XI. See REGULATION. 
1892— 111. See Sinp FRONTIER REGULATION. 
Acts—STATUTES. 
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11 & 12 Vie. ©. 21. See INSOLVENCY Act. 
11 & 12 Vio, O. 40. See INSOLVENCY ACT. 
24 & 25 Vio. C. 104. See Hien Courts CHARTER Aor. 


Aden Courts Act (Il of 1864), ss. 8, 
Q—Referenis by Resident of Aden to High Ovurt 
—Application should be unconditional and before 
delnef of judgment—Option to reserve judgment 
contingent on High Court's opinton—Presidency 
Syall Cause Courts Act (XV of 1882), 8. 69. 

Any perty requiring a case to be stated under 
section 8 ofthe Aden Courts Act is bound to make 
an unconditional application before the delivery of 
jadgment. 

Halli Brothers v. Goculbhai, 15 È. 876 and Bank of 
Bengal v. Vyabhoy Gangji, 16 B. 618, relied upon. 
eThe Resident of Aden is nẹt bound to make a 
refprence upon & conditional application not to be 
acted upon unless the Resident felt reasonable 
d&ubt as*to the correctness of the applicant's con- 
entions, 7 
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sion not being a co-sharer of absentee 


[1909 


Section 9 of the Aden Courts Act, like seotion 69 of 
the Presidency Small Cause Courts Act, 1882, provides 
that the Resident may proceed in the case notwith- 
standing the reference to the High Court and may 
pass a decree contingent upon the gpinion of the 
High Court on the pomt referred to. BHAGYANDAS 
DHARAMBI v. BESSE FRENCHMAN, 11 Bom. L. B. 880 


960 
—— 8.9 960 


Administration sult—Executor unable to 
allocate property 164 
Admissibility. 


See EVIDENCE. 
of unregistered document not’ 
conferring rights to immovable property to prove 
nature of defendant’s possession 523 
of unregistered partition-deed to 
prove division of right or status of membors— Decree 
on admiasion, where deed inadmissible 321 
AdmIisslon—Confession 742 
Adverse possession of co-sharer— 
Absentoe—Overt act of dispossession—Denial of 


title 611 
aaa of the office of Mutawalli 
419 








a Right of shebait may be 
barred ` 408 
—— ~ of Tenant building a house 
on part of plaintiff's holding but paying rent to the 
landlord of the plaintiff—Limitation  ’ 398 
_ Holding under Maurum be- 
yond the powers of lessor to make—Possession ad- 
verse against some is against all shebarts 3 
~ of purchaser of inalienable 














lands 
—_-—___———— of hereditary office 123 


—_ Hereditary office-Inference 
—Uommussioner, Kamaon Division, power of-—Second 
Appeal, 

The defendant had been receiving the entire 
profits of a hereditary office for upwards of 12 
years and had also been performing all the duties 
connected with that office. Held, that under the 
circumstances the legitimate inference was that 








“the defendant was in adverse possession. 


Held, also, that the Commissioner of Kamaon 
Division as sa Court of second appeal was-not com- 
petent to go behind the finding of fact of the 
Court of first appeal DHARMA NAND v. Kamaua 8 
Leased property—Gift by 

lessor—Tenant directed to attorn to donee—Guift vn- 

valid for want of regist) ation —Whethgr donee’s pos- 
session 18 adverse. - 

Certain property was leased for 12 years. Subse- 
quently the lessor gifted the property to a third 
person and directed the tenant to pay the rent in 
future to the donee. This was done. The gift, how- 
ever, was invalid for want of registration, Held, 
that the mere receipt of rent did not render 
the possession of the donee adverse to the lessor 
or his representatives until the tenant’s lease 
expired. ACHARATH BAPPAN v. MATHUMMAL Onov, 
19 M. L. J. 255; 8 M, L. T. 166 128 
of a tenant holding over 
- without landlord’s assent or dissent 566 

Absentee—Person in posses- 


599 
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Agra Tenancy Act(llof 1901, Locab, 
8. 199, sub=sec. 3—Proprictary title decided 
by Revenue Court—Subsequent suit wn Civil Court ta 
barred by res judicata. 

If a Revenue Court decides a question ' of title 
under section 199 of Act If of 1901,-thab decision. 
must be treated as the decision of a Civil Court 
and it operates as res judicata in a subsequent suit 
brought in a Civil Court. Salig Dube v Deokt Dube, 
A. W. N. (1907), 1; Beni Punde v. Raja Kausal 
Kishore Prasad, A W. N (1907), 6; 4A.L J 53; 
29A. 160; Ram Charan Singh v. Har Shankar Singh, 18 
A. 59, referred to. BHAZADR SINGH v., MOHAMMAD 
Menni, 6 A. L. J. 917 954 


8.201 —“ Shall presume” 
— Recorded co-sharers—Revenue Court bound to pre- 
sume proprietary title, 

The Revenue Court before which a suit comes 
under the provisions of Chapter XI of the Tenancy 
Act, where the plaintiff is recorded as having the 
proprietary right, is bound to presume that the 
plaintiff has such proprietary title and the Revenue 
Court is not entitled in that suit to go into any 
evidence to contradict the record. Bechan Singh v. 
Karan Singh, 80 A. 447; A. W.N. (1908), 186;5 
A. L. J. 498, followed. MERHARBAN SINGH v UMRAI 
BINGH : 709 


Amendment of plalint by reference to 8 
document which would bring the claim within time 














Appeal—No appeal lies from order for security 
to keep peace 774 





Small canse suit—Institution in Court with 
small cause powers—Suit registered and tried asa 
regular suit—Jurisdiction 4 

- Fast, conclusions of witnesses, 

It is always difficult for the Judges, who have not 
seen and heard the witnesses, to refuse to adopt the 
conclusions of fact of those who have, but that difi- 
culty is greatly aggravated where the Judge who 
heard them has formed the opinion, not only that 
their inferences are unsound on the balance of pro- 
bability against their story, but that they are not 
witnesses of truth. 

Coghlan v. Cumberlind, (1898) 1 Ch. 704; 67 L. 
J. Ch. 409; 78 L. T. B40, referred to. SHUNNUGAROYA 
MUDALIAR v, MANIKA Mupatl, 11 Bom. L. RB. 1206; 
10 C. L. J. 276; 6M. L. T. 804 799 


against order in execution—Death of ap- 
pellant—His legal representatives may prosecute 
appeal 








Receiver—Order that receiver should be ap- 
pointed—Not appealuble, 
‘Mo order thata Receiver should be appointed, which 
isnot an order appointing a Receiver, is not appealable. 
Biraian Kooer v. Ram Churn Lall Mahata, 7 O. 
719:9C. L. R. 208, followed. SRIMATI MATHURIA 
Desi v. Sars Dyar SINGH 430 


. —Power under section 873, O. P. O., can be 

exercised by appellate Court—Proper order where 
unconditional withdrawal takes place in appellate 
Oonrt 6 





from an order for arrest-—-Execution of de- 
cree 


____——. Opinion of Court expressed under section 34 
of the Trusts Act is not apvealable 
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Concurrent sentences, one of four years and 
other of 7 days—Course of appeal 





From ordtr of remand —High Court bound 
to accept findings of fact 28 


Non-appealable case may be entertained as 
a revision if point of law involved 285 
—————- Order settling valuation t? be published in 

sa'e pro’ lamation—-Administrative order, not judicial 

—Ciwil Procedure Code (Act V of 1908), ss. 2 (2) 

47, 104, O. XXT, R. 66, 0. XLIII, R. 1. 

Quere :—Whether an appeal lies from an order 
under rule 66, Order XXI of the Civil Procedure 
Code, settling the valustion to be published in a 
sgle proclamation ? 

Rajah Ramessur Prosad Singh v. Rai Sham Krissen, 
8 0. W. N. 257, Saurendra Mohan Tagore v, Hurruk 
Chand, 12 O. W. N. 542 and Ganga Prosad v. Raj 
Coomar Singh, 80 O 617, doubted. 

Sivagami Achi v. Subiamania Ayyar, 27 M. 259 


(E. B), approved. LAKHPATI Kor r. HARKHO 
BINGH 





to be brought on record 


————- Civil Procedure Code (Act XIV of 1882), 38. 
244, 318, 588—Inherent power of Court to set aside 
sale—Judgment-debtor having no saleable interest— 
Remedy by regular suit. 

Where an auction-parchaser applied under section 
818 of the Civil Procedure Code, 1882, to set aside 
the sale on the ground that the judgment-debtor had 
no saleable interest, but the lower appellate Court 
held that that section was not applicable gut that 
it had inherent power under section 244 to set aside 
the sale and set it aside under that section. 

Held, that a second appeal lay to the High Curt 

Section 813 applies only where the judgment-debtor 
had no saleable interest at allin the property sold; 
but if he has even a partial interest the sale cannot 
be set aside. . 

Ram Ooomar v. Shushes Dhooshun, 9 O. 626; Ram 
Narain v Dwarka Nath, 27 O. 264; 40. W.N. 13; 
Sonaram v. Johkuam, 28 O. 235, followed. 

A Court has inherent power to re-call an order 
which had been obtained from it by fraud or migre- 
presentation. But that doctrine has no application 
to the case of a petition by an auction-purchaser to 
sot aside a sale where there was no fraud practised 
either by the jadgment-debtor or the decree-holder 
and where he was misled by a misrepresentation as to 
the extent of the estate which ho had believed to be 
put up for sale, and in such a case he cannot obtain 
a summary order under section 818. 

Burymohun Thakur vw. Rai Umanath Chowdhfy, 20 
0.8 (P. 0.); 19 I A. 154, referred to. 

It is possible that he may have his remedy in gv 

suit. 

Mahomed Kala Mia v. Harperink, (1909) 1 Ind. Cas. 
122; 38 I. A. 32; 13 O. W. N. 249;6A. L. J. 34; 6 
M. L. T. 126; 9C. L. J. 165; 11 Bom. L. R. 227; 
86 O. 323,19 M L. J. 122. referred to. MAKHANUHORA 
BARKAR v. Nisinp Qonar, 10 O. L. J. 492 38 
Mortgage—Suit(for redemption—Denial of 6 
right to redeem, or in the alternative plea thate 
larger amount is payable—Decree for redemption— 
Appeal by defendant—Subject-matter of aypeal— ° 
Memorandum of appeal, court-fee payable on 459 


Order allowing application by now trustee 
435 
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Appeal—contd, * 


Appellate Court, additional evidence by con- 
sent of parties—Documentary evidence, admissior. 
not objected to e 5 


Question of fact—Difference of two Courts in 
India—Material not entirely the same—Privy 
Council practice ~ 465 
Jurisdiction—Suit for custody of wife—Valu- 
ation of such suits changed during pendency of suit 











~——— Coats—Practice—Abandonment of appeal with 

a claim for coats cannot be allowed, 

An appellant cannot abandon an appeal and at the 
some time claim costs of the suit and the appeal. 
If he wishes to abandon the appeal, he must do ro 
unconditionally. Harpao v. NARBADI, 6 N. L R. 
121 572 


———-——Decree passed in accordance with award 
made subsequent to presentation of application 
under section 523—-Decree appealablo 597 


Decree against one defendant—Real dispute 
between co-defendants—Appellate Court can pass decree 
against co-defendant on the appeal of a defendant. 


Where the real dispute is not between, the plain- 
tiff and the defendants but between the co-defen- 
dants and a decree has been passed against one 
defendant and the suit has been dismissed against 
the other, the appellate Court can, on the appeal 
of a defendant, pass a decree in favour of the plaintiff 
who has not appealed, against the other defendant, 
when the passing of such a decree is necessary 
to give gelief to the appellant. 


Soiru v. Narayan Rao, 18 B. 520; Rup Janu Bibi 
v. Abdul Kadir, 81 O. 643 ; Kalu Kade v. Viswanatha, 
28 M. 229; 15 M L.J. 212; Pirthpat v. Balwant, 
Eent Appeal No. 11 of 1902, followed. 

. Fursand Ali Khan v. Bismillah Begam, 27 A. 28, not 
followed. MUHAMMAD BASHIR-UZ-ZAMAN v. RURAJ 
Nariyan, 12 0. 0. 260 917 


Court fee—Deocree for foreclosure declaring 
amount due on mortgage—Appeal for reduction of 
the amount—Court-fee on memorandum of appeal 
should be computed on the amount of reduction 
and not on the principal money secured by mort- 


gage 920 


does not lie from an order of a High Court 
Judge on a revision petition 953 


———, Second—Plea of limitation by adverse 
possession raised for the first time in second ap- 
peal cannot be allowed. : 71I 


———— ~ CLUuxom, whether established—High 
Court can go mto the question in Second Appeal. 


* The question whether a custom is or is not estab- 
ished“s a question into which the High Court can go 
in second appeal. Ram Bwas v. Lal Bahadur, 80 A. 
811; A. W. N. (1908),112; 5 A. L. J. 456; 4 M. L. 
T. 169, followed. RAM HABAXH TEWARI v. Tak DAN 


Matters ynder section 106, Bengal 
Tenancy Act, decided in a proceeding under sec- 
tion 105 449 





: Misreading evidence—Misconstruc- 

tion ef entire deposition—Ambiguous admiesion— 

Misconstruction of document 101 
e 
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Second—Existence or non-exigtence 
of custom is a question of law 6 


Finding of fact cannot be infer- 
fered with s 8 


—— Finding of fact cannot be reviewed 
—Burden of proving nuncupative wil with pre. 
ciston. 

Although a party setting up a nuncupative will 
should be required to prove with the utmost pre- 
cision the words on which he rehes with every cir- 
cumstance of time and place, yet if a Court of first 
appeal finds such a will proved and there is evi- 
dence on the record on which this conclusion could 
be arrived at, the finding cannot be reviewed on 
second appeal. - 

Baboo Beer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee, 12 M. I. A. l at p. 28; 9 W. R. (P.C.) 
16, referred to. DHURI Lan v. DHANIA, 56 N. L. R 
85 59 


Suit of the nature cognizable in 
Small Cause Courte—Provincial Small Cause 
Courts Act (IX of 1887), Sch. II, cl 85 (j)—Dlegal 
distress—Payment under pressuro of issue of 
distress warrant 2 


a, — Onus, question of. 

Where both parties gave evidence in support of 
thew respective cases, no question of ows arises in 
second appeal. BARAIK BADRI Sani v. CHAMBRA 


Uraon 431 
See O. P. C., 1908, s. 100. 


——— to Privy Council. 
Privy COUNCIL APPEAL, 


Arbitration, agreement to refer disputes to— 
Power of agent to pledge his principal to arbitra- 
tion ` 837 


Submission—Arbitrator proposing dect- 
ston of suit by lottery—Submission superseded— 
Award—Result of lottery is not award—Contract Act 
(IK of 1872), ss. 25, 30— Agreement to decide surt 
by lottery— Wagering contract—Opposed to public 
policy. 

During the pendency of a suit for possession, the 
parties reqnested one G to decide their case by 
arbitration. Œ proposed that a lottery might be put 
and one who obtains the “winning ticket” should win 
the subject-matter of the suit. The parties agreed to 
this, Accordingly a lottery was put and defendant 
won the property : 

Held, (1) that G did not net as an arbitrator, 
he was no doubt appointed an arbitrator but 
he did not accept the proposal; instead he made a 
counter-proposal that the parties should refer the 
dispute, not to his own judgment, but to chance. An 
actor or manager in a lottery is not an arbitrator in 
any sense, 


(2) that the result of the lottery was not an arbi. 
tration award. The result was not controlled by any 
opinion of the person conducting the lottery but was 
merely due to chance. 


(8) that the agreement to decide the suit by lottery 
was void ab initio as being an agreement by way of 
wager and being opposed to public policy. KALURAM- 
v, Bam Dayan, GN. L. R. 107 Š 55 








See 
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Arms Act (XI of 1878), S. 22— Delirery 
inte possesvm,' arplatred—Liccing 116 fired up as 

a trap and a serrant to watch it dues nut constitute 

delycery inte possession, : 

The petitioner, when out shooting with his servant, 
came across a deer recently killed by the tiger and 
fixed up his rifle over the kill so as to form a trap for 
the tiger. He then went home leaving his servant 
to watch the trap from a neighbonring tree. The 
petitioner was convicted under section 22 of the 
Arms Act for delivering his rifle into the possession 
of his servant, who was not legally authorized to 
possess a rifle : 

Held, that the conviction was illegal. 

Tho delivery mto possession contemplated by seo- 
tion 22 of tho Arms Act is such a delivery as gives the 

rson into whose possession the arm is delivered 
control over the arm and authority to use it. There 
was no such delivery in the present cage. 

Queen-Empress v. Nga Myat Aung, 1 U. B. B. (1897- 
01), 1; Queen-Empress v, Bhure, 15 A. 27; Emperor v, 
Harpal Rai, 24 A. 454. Apams v. ENPEROR, 5 L. B R. 
83 712 


Award—Result of lottery is not award 55 
—— of partition, construction of—Tested 
interest. 

One B died leaving five sous and a widow A. 
During ber life-time the family property was parti- 
tioned by an arbitration award and A obtained 
certain property absolutely and a hfe-estate in a 
garden and a eum of Rs. 3,000. The award pro- 
vided “that the garden and the Rs. 3,000 will, 
after A’s demise, be divided among the then surviving 
heirs and representatives” One of the sons died 
during A’s life-tume and his widow brought this suit 
for partition of a fifth share in the garden and the 
sum of Rs. 8,000: i 


Held, that the awaid effected a complete sever- 
ance in the interests of the various co-parceners, 
that accordingly the plamtiff’s husband obtamed a 
separate vested interest in the property ın whioh A 
was given a life-catate, which separate interest de- 
scended in due course to his widow. 


Held, algo, that the expression “the then sur- 
viving heirs and representatives” in the award 
was used ase mere jingle, meaning that after A’s 
death the property should go to the heirs, whoever 
they might be RANGAMANI DASI T. JOGENDRA NATH 
Manna, 90. L. J 128 304 


Babuana and sohag properties— 
Darbhanga Raj—Htindu Law—Inhe itance— Widow 
and separated brother—Custom, elements of—Kula- 
char—Proof—Partition, proof of— Admission tn deed 
of compromise does not prove custom. 

æ Thore is no AKulachar which overrides the Hindu 

Law so far as devolution of babuana and sohag 

properties of the Darbhanga Ra) family and ao- 

cretions thereto are concerned; and in case of a 

complete separation between two brothers holding 

those properties, the devolution of their proper- 
ties should be governed by the Hindu Law. 
Therefore, where H and J, two brothers, inherited 
certain babuana and sohag properties from their 
parents to whom the properties were granted by 
the then Maharaja of Darbhanga, and a partition 
of the properties took place between the two brothers, 
and, therefore, one of them died leaving a childless 
widow: Held, that the widow is, the heir of the 
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half share of the property held by the deceased 
brother, in preference to the othor surviving brother. 


Every separate departure from the ordinary law 
must be supported by clear and distinct ovidenco 
of a binding custom. 


Babuana property is partible and alienable subject 
to the ordinary law. 

Maharaja Rameswar Singh v, Jibendra Singh, 82 C 
683; 9 C. W. N. 667 and Laliteshwar Singh v. 
Bhabeshicar Singh, 35 O. 823; 13 0. W.N. 690; 9 O.LJ. 
851; 1 Ind. Cas. 812, referred to. 


Custom to have the force of law must be ancient, 
certam and reasonable, unaltered, umnterrupted, 
uniform, constant and compulsory and not optional 
to every person to follow or not, and, being in 
derogation of the general rales of law, must be 
construed strictly. 

Hur Purshad v. Sheo Dyal, 81. A 259; 26 W R. 
55 and Ramalakshmi Ammal v. Sivananantha Peiu. 
mal Sethurayer, 17 W. R. 558; 14 M. I. A. 570; 
12 B. L. R. 398, followed. 


To establish a kwachar or family custom of deos- 
cent, one at least of two things must be shown— 
either a clear, distinct and positive tradition in 
the family that the kelachar exists, or a long 
series’ of instances of anomalous inheritance from 
which the hu’achar may be inferred. 

Maharani Hira Nath Koer v. ‘lam Narain Singh, 
9 B. L. R. 274; 17 W. R. 316 and Sumrun Singh v, 
akh Singh, 2 Sel. Rep. 116, new ed. 147, referred 


By Sharf-ud-din, J.—Regiatration of specified 
shares of each of the co-owners under ghe provi- 
sions of the Land Registration Act does not amonnt 
to a partition. 

Hoolash Kooer v. Kassee Proshad, 7 O. 369, fol- 
lowed. 


An admission in a deed of compromise which 
secures more than the maintenance allowange does 
not estabhsh any custom. 


Rama Kanta Das Mahapatra v. Chowdhurt Shana- 
rand Das, 90. L. J. 497:6 A. L. J. 334; 13 0 W. N. 
581, 36 O. 90, 19 M L. J. 239; 11 Bom. L. R. 539; 
1 Ind. Cas. 754, followed. 


By Richardson, J.—A custom cannot be extend- 
ed by const-uction and customs are not to be en- 
larged beyond the usage. 

Denn @Godwinvy Spray, 1 T. R. 466; 1 R. R. 250 
and Muggleton v. Barnet, 2 H. and N 6653, referrod to. 
JANESWARI BABUASIN V EKRADESWAB SINGH 207 
Ball-bond, forfeiture of—Surety, liability 

of—Terms of bond—Production beforo ‘Sessions 

Court, not before Magistrate 


Bengal Municipal Act (III B. C.-of 
1884), Model Rules, Bule 33 e I 
er ss 8s. 46, 112, 113, 
~ 114, 351 A—Model Rules, Rule 383—Apporntment 
of paid Aasessor, whether valid—Question of appoint- 
ment raised as amendment and lost—Rarsing of the 
~ same question as subytantive proposition within syo 
months, valsdity of. 
Ata meeting of the Municipal Oommussionors “of 
a certain Municipality, the question of appointing 
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a paid Assessor was raised as an amendment which 
was lost. Within 6 months from that date the 
question was again raised as a substantive propo- 
sition which was carried. An Assessor was ap- 
pointed accordingly, who revised the assessment of 
the plaintiff, which was confirmed by the Appeal 
Committee under section 114 of the Bengal Muni- 
cipal Act. The plaintiff brought this suit to have the 
assessment of his holding declared void as being made 
by an Assessor appointed in contravention of law: 


Held, that the appointment of a paid Assessor 
had not been “finally disposed of” at the first 
meeting, within the meaning of Rule 33 of the Model 
Rules under section 851A of the Act; that, there- 
fore, its re-consideration at the second meeting was 
permissible ; that the validity of the determination 
of the Appeal Committee could not be impeached, 
and that the plaintiff's suit must fail. 

Chairman of the Ohittagong Muricupality v. Kavala 
Nath Sen, § A. No. 2499 of 1908, decided on April J, 
1908, followed CHAIRMAN oF CHITTAGONG MUNICI- 
PALITY v. JOGESH CHANDRA Rar 


——— m s8. l 12, I3, 114 
351A : i Í 


——— Public Demands Recovery 
Act. See Pustic DEMANDS Recovery Act. 


———. Tenancy Act (VIH of 1885), S. 
20 (7) B66 





ss. 21, 22 417 


— Sa 29—Rent, portion of, 
kept im abeyance by contract—Claim by landlord of 
that pormon—Enhancement, is 


Where in a gabuliat it was stated that the annual 
rent was a certain sum, bat the landlord agreed 
upon the apphoation of the rawat to hold a por- 
tion of if in sugpense and to receive the balance 
ab which rate the rent of the holding was realised 
for a gumber of years, and subsequently the land- 
lord claimed at the full rate: 


Held, that this was not s case of remission by 
the grace of the landlord, but 8 case of remis- 
sion by contract, and the enhancement being more 
than two annas in the rupee is in contravention 
of clause (c) of section 29 ofthe Bengal Tenancy 
Act, and that the higher rent was not recover- 
able. JOTINDRA Narn ACHARJER v Monarsuzy 430 


8. 29—Fnhancement of 





vent—Oo-sharer landlord, 


The provisions of section 29 of the Bengal Ten- 
ancy t govern the relations between co-sharer 
landlords and their tenants just as much as they 
govern the relations between sole landlords and their 
tenants. = 


Therefre a co-sharer landlord cannot enhance 
the original rental beyond the limits fixed by 
section 29. 

Bent Madhub Itoy v. Jaod Ali, 17 O. 890; Jogendra 
Nath v. Paban Ohandra, 8 O. W. N. 472 and Bhaba. 
tmini v. Hhabbar, 60. L. J. R35; 2 M. L. T. 168, 
(KR, B.), referred to. BAM CHARAN PAL CHOWDHURY v. 
BBIMATI Kranassr Dasi, 10 C. L. J. 87 3 


a ms. 29 
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S. 29— Rent, portion of, 
held in abeyance by grace of landlord—Hajut—s gree- 
ment to pay the portton—No enhancement, 

Where in a gabuliat it was stated that the 
annual rent was a certain sum Wat the landlord 
agreed on account of the straitened circumstances of 
the raiyat to hold a portion of it in abeyance 
(hajut) and to receive the balance at which rate 
the rent of the holding was realised for a number 
of years, and subsequently the tenant executed a 
ssoond gabuliat by which he agreed to pay, out 
of the amount kept in abeyance, a certain 
sum in addition to what he had been paying 
before : 

Held, that the second agreement was not in violas 
tion of the provisions of section 20 of the Bengal 
Tenancy Act, even if the increase exceeded by 
more than two annas in the rupee, the amount 
which the tenant had been paying before; for 
this was no enhancement of the rent of the 
holding within the meaning of the section ; and 
that the jama of the holding was what was law- 
fully agreed to and stated in the. gabultat, and if 
the parties agreed thats portion of it should be 
held in abeyance: for atime, it would not be 
Unlawful for them to enter into a subsequent 
agreement that either the whole of the amount that 
was kept in abeyance or a portion thereof should be 
paid by the one to the other. Ras Doran Das v. 
KAMALA PRIYA Denya, 6 M. L. T. 192 223 

———— 88. 29, 30, 31—Whe 
ther 3, 29 governs ss. 90 and 31— Pale of rent paid by 
raiyat, meaning of. 

Tho provisions of section 29 of the Bengal Ten- 
ancy Act control sections 80 and 31. 

Therefore, under sections 80 and 81 the Court 
should have regard not to the rates actually paid 
by the +aiyats for land of a similar desoription, 
but to the rates of rent lawfully payable by them. 

Bipin Behari Mondol v. Krishna Dhone Ghose, 32 O. 
895 (F. B.);9 C. W. N. 265 (F. B.);10.L.5.10; 
and Kristo Dhone Ghose v. Brojo Gobindo Roy, 24 C. 
895 ; 1 O. W. N. 442, referred to. NOBIN CHANDRA 
SHAHA v. KULA CHANDRA 402 
——— ss. 30, 3I 402 
— c Sa 45—Tenant with an 

undivided share of a holding, whether a “ raiyat.” 

A tenant with an undivided share in a holding 
may bea“ rayat.” - 

Section 45 of the Bengil Tenancy Act includes 
a tenant, without occupancy right, in possession of 
an undivided share of a holding. 

Hurry Churn Bose v. Raja Runjit®ingh, 1 0. W. 
N. 621, Baidya Nath De Sarkar v Sheikh Jhin, 2 O9 
W.N.44; 25 O. 917, Hurtbole Brohmo v. Zasimuddin 
Mondul,zC W. N 680 and Ahadulla Sheikh v. Gagan 
Mollah, 2 O. L.J. 10, referred to. BANKU BEHARY 
SARKAR v. BENODE PAL KUNAR , 350 
—— —_—— S. 48--Money rent—Un 














der-raiyat, 

Where an under-ra/yat agrees to pay to his land- 
lord as rent a certain quantity of produce or in 
default a fixed amount in cash, his rent is a mon®y 
rent within the meaning of section 48 of the Bengal 
Tenancy Act, and the rights of the parties in 
relation to the recovery of that rent must be de- 
termined by reference to that section, and the limit 
imposed by the section must be observed. 
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8ohobat Ali v. Abtool Ali, 8 O. W. N. 151, dis- 


tingnished. ANANDA OnANDRA Roy r. MAKRAM ALI, 
300. L. J. 144 204 


— —-—— ss, 50, 105, 106, 
I 15—Prestimption wader s.60, whether applicable 
in application under s. 105 after final publication af 
the record —Practice—Second uppeal—atters under 

8. 106 decided in a proceeding under 3. 105. 

When an application is made under section 105 
of the Bengal Tenancy Act for settlement of rent, 
after the final publication of the Record-of-Bights, 
the tenant is entatled, in view of the provisions 
of section 115, to the benefit of the presumption 
under section 50. 

A second appeal would lie if the Settlement Officer 
decided any matter which would properly come under 
section 106 of the Tenancy Act but which came in 
inadvertently or as an ancillary issue in a proceeding 
under section 105. 

The view expressed in the case of The Secretary of 
State v. Kajimuddi, 26 C. 617, that section 115 seems 
to contemplate a case in which a raiyat is seeking to 
got the benefit of the presumption for a period sub- 
sequent to the time when the Record-of Rights was 
framed, disapproved, as disregarding the plain terms 
of the section. PIBTHI CHAND Lan CHOWDHURY f. 
Basarat Aut, 13 0. W. N. 1149; 10 C. L. J. 348 449 


rE aa ss. 65, 188—Suit by 
a co-share: landlord for rent—Decree for 16 annus 
rént-—Keecution for plaintiff's share—oney decree— 

Transferability of holding, no evidence of—Effect of 

sale of holding sm execution. 

One of several joint landlords sued for the entire’ 
rent due from ea tenant making his co-sharers de- 
fendants, and a decree for the entire 16 annas 
rent was passed and it was ordered that out of 
that the plaintiff would get to the extent of 4 
annas and the other proprietora the remaining 12 
annas. The plaintiff took out execution only for 
his 4 annas share and attached the tenant’s holding : 

Held, that the decree is justified by authority. 

Tara Ohurder Banerjee v, Ameer Mundul, 22 W. 
R. 394, Jsdoo Shat v. Kadumbines Dassee,'7 C 150; 8 
C.L R. 445; Prem Chand Nuskar vy Mokshod Dbi, 14 C. 
20land Pramada Nath Roy v. Raman: Kanta Roy, 35 O. 
88! (P. C ), referred to. 

Held, also, that the deoree being one for the 
whole rent, it was open to the plaintiff to execute 
it whether the holding was transferable or not and 
the whole tenure would have passed under section 
65 of the Bengal Tenancy Act. 

But as the plaintiff seeks to execute the decree 
only in réspect of his own share, he does not 
appear to be proceeding under the provisions of 
the Bengal Tenancy Act for bringmg the holding 
to sale, but he is pursuing his remedy as forthe 
execution of a money decree; and it 18 for him 
to show that the holding is transferable. 

In the absence of any evidence to that effect, 
the sale of the holding has passed nothing. RampiNn 
OJHA v. JODHAN Prosap Since an 














8.65 
eaaa 8. 85 (3)—Object of 
section—Protertion of landlord against subletting. 

The object of the section 1s to restrict the right 
of subletting as against the landlord, to protect 
the landlord against subletting. 
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The words a “sub-lense shall not be valid for 
more than nine years from the commencement of 
the Act” apply only as between the sub-ten int 
and the lamllord. Gopal Mondal v. Eshan 
Chunder Banerjee, 29 CO. 148; Madan Chandra 
Kapali v. Jaki Karihar, 6 O. W. N. 377, followed. 
Birin Besari HATI v. Amnita Lan, 90. L. J. 76 
685 
689 

~ —-— BS. 105, 188—Appli- 
cation for settlement of rent—Oo-shurer landlaid— 

Other co-sharers mad? parties—If application main- 

tainable, 

Section 188 of the Bengal Tenancy Act is appli- 
cable to an application under section 105, ol. (1) or 
ol. (2) of the Act, and, therefore, the entire body of 
landlords must jom in such an application, and it 1s 
not competent to a co-sharer landlord to make it. 

Jugobundhku Pattuck v. Jadu Ghose, 15 © 17, 
referred to, 

Khondakar Abdul Hamid v. Mohim Kant Saha, 4 C. 
W N. 508, Sher Bahudur Sahu v. Mackenzie, 
70.W N 400and Abdul Auhimy Ltqyendia Narayon 
Ras, (1009) 1 Ind. Cas. 312;18C. W.N. 635, dis- 
tinguished. 

And the circumstance that the co-sharera of tho 
applicant have been joined as parties defendants 
to the proceedings does not make any difforence, 
because ıt is nob a sufficient compliance with the 
provisions of section 188 to make the landlords, 
who refused to join, parties to the proceedings. 

MMoheeb Als vy. Ameer Ras, 17 C. 538, followed. 
Manaras KUMAR KRISHNA Das LAWU. GIRIJA NATH, 


10 0. L. J. 458 | 472 
——— SS. 105, 106 449 


ae —— $s. Iil, eLITT A-— 
Tenant holding over—Suit for khas possession—Ac- 
quiescence to holding over—Acceptance of crop under 
order of Court—Jurisdiction of iil Court—Recoi:?. 
of-Riyht—Special tribunal, < 
Where after the expiration of the term of a lease 

the landlord merely accepted a half share of tho 

crops fora certain year becanso that share was 

given him under the orders of the Criminal Court ° 

Held, that ıt was not a voluntary acceptanco such 

as would amount to acquiescouce in the holding over 

of the land by the tenant. 

There is no section in the Bengal Tenancy Act 
which would have the effect of barring a snit to 
obtain khus possession of land on ejectment of a 
tenant who had no .right to hold over, in order 
that the matters in dispute might be moro con- 
yeniently decided by the special tribunals connected 
with the Record-of-Rights. ° . 

Jogendra Nuth Roy v. Krishna Piomoda Dassee, 12 C, 
W.N. 1032 ; 8 C. L. J. 322, and Troylokhysn ith Bose v. 
M.N Macleod, 28 C. 29, referred to. GANGARAM Toa 


-m Sa 103 B 




















v. SASI SBKHAR ÜHACKRAVARTY . 
-— ———— 8. 115 449 
—_—_ s. 148 (h) 324 





—_———_—_-+——- S, 170—Deoree for ar- 
rears due on holdings—Claim allowable—rril 
Provedure Code (Act XIV of 1882), s. 278. 

A deores for arrears of rent due in respèct of 
two holdings is not of such @ natura as is econ» 
templated by section 170 of the Bengal Tenancy Act, 


1008 


Bengal Tenancy Act—contd., 


Therefore, where those two holdings are attached 
in execution of the decree, a claim may be pre- 
ferred under section 278 of the Oil Procedure 
Code, 1882. . 

Haridoy Nath Das Chowdhury v. Krishna Prasad 
Bircar, 11 C. W. N. 497, 34 O. 208; 60. L. J. 153 and 
Baikunta Nath Roy v. Lhakur Debendro Nath Sahs, 11 
0. W. N. 676, relied on. Brppa Das Dry v. BAJARAM 
BANDOPADHYA, 18 O. W. N. 650 ; 36 C. 765 306 


-— Sa 17 | —Patnidar, decree 
by, against recorded durpatnidar—Deposil of decretal 
amount by unrecorded purchaser of a share of dur- 
patni— His right to apply for possession — No separate 
sutt necessary. 

Where a patmidar obtained a decree for rent 
against the recorded durpatnidar, an unrecorded pur- 
chaser of a share of the durpaini is entitled to 
deposit the decretal amount and obtain an order 
for delivery of possession under seotion 171 of the 
Bengal Tenancy Act without bringing a regular 
suit for the purpose. as his interest would be voidable 
upon a sale in execution of the decres. 

Umatul Fitima v. Nemar Charan Banerji, 6C. L.J. 
592, referred to. RADHIKA NATH Sarkar V. RAKHAL 
Raz Gayen, 13 C. W. N. 1176, 10 0. L. J. 473 835 





———— Sa 178 (3) 417 

S. 183, HI. 417 

— S. 184 34 
——— s. 185 34 








ss. 188 29, 34, 472 


—— Sch. III. art. 2,cl. 

(D)—Liuitation—Luit for rent Jor period of lease 
brought aftæ its expiry—Registered lease—Period of 
limitation applicable, 

Where a tenant held under a registered lease which 
expired in 1811 B.S. and a suit for rent in respect 
of the period up to 1811 was brought in 1313. held, 
that the suit was “governed by the limitation as 
prescribed by Schedule III, article 2 (b) of the 
Bengal Ténancy Act, as the plaintiff sued, though 
after the expiry of the lease, in his capacity of land- 
lord to enforce the rights which he had as landlord. 

Maharaj Bahadur Singh v. A. H. Forbes,7 O. L. J. 
652 ; 35 C. 787, followed. KAMALA Prosan SINGH v. 
Jaunti Raver 114 

A ———— art. 2 (b) 34 
SS art. 3—Limu. 

ation—-Suit for possession by raiyat—Occupancy hold- 

tng—Dispossesston by auction-purchaser in execution 
for rent decree. 

Where the landlord of an occupancy holding 
brought it to sale in execution of a rent decree 
against some of the heirs of the rawat, and the 
auction-purchaser dispossessed the other heirs who 
brought a suit for recovery of possession; Held, 
that, although the dispossession took place at the 
instance of the auction-purchaser, he did so at the 
instigation of the landlord and by reason of his 
nuction-purchase, for when the landlord sold the 
holding he impliedly undertook to recognise the 
purchaser as his tenant and to make settlement 
with him; and that, therefore, the suit is governed 
by to years’ limitation under artlole 3, Schedule III 
of thee Bengal Tenancy Act. AMINUDDIN MUNSHI v. 
Yuratonnissa BIBI, 9 C, L. J. 181; 18 0. W. N. re 
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—— AYU, 3 398 


m Art, 6 as amended By 
Act I B. C. of 1907, 8. 61, sub-sec. 4—Limbilu n e 
Application for erecu'ton—Decree obtuined hefm e 
amendment of art. 6—Oo-sharer lind'Sd—Decree n 
rent suit by co-sharer landlord whether decree under 
Bengal Tenancy Act. 


Article 6 of Schedule III of the Bengal Tenancy 
Act, as amended by Act IB. O. of 1907, is not limited 
in application to decrees in suits commenced after the 
amendment came into force. 


Therefore, an application for execution, presented 
after the amendment came into force, of a decree 
for arrears of rent obtained by one of several 
Joint landlords in respect of his share, before the 
amendment, is governed by the rule of limitation pres- 
cribed in the amended article. 


A decree in a suit for rent by a co-sharer landlord 
for lus share of the 1ent isa decree made under the 
Bengal Tenancy Act, because ıt is madein a guit 
tried in accordance with the procedure: prescribed 
in Chapter XLII of the Act. 

Kedai Nath v. Ardha Chunder, 29 O. 54, dissented 
from 

Promoda Nath v Ramam Kant, 35 O. 331 (P. CO.) ; 
12 0. W. N. 249; 7 O. L.J. 139, 3 M.L. T. 151; 
10 Bom. L R. 66; 18 M. L. J 43; 35 I. A. 78, referred 
to. THAKOMONI Dasi v. MOHENDRA Natu DEY BABKAR, 
10 C. L. J. 483 


Berar Land Revenue Code, S. 203; 


Betrothal contract—Snit for damages for 
breach—Who may sue and who may be sued—Suma 
expended by minor’s father ın respect of munor’s 
betrothal contract—Right of minor to claim these 
sums 595 


Bhagdar! Act (Vof 1862, Local),s.3 
—Coutract Act (IX of 1872), 8. 65—Lease of land 
prohibited by statute— Covenant to refund money per- 
sonally on fatlure of consideration. 


The plaintiff leased some land to the defendant 
for 199 years in consideration of a lump sum of 
Rs. 299, and agreed that should any obstruction 
or hindrance be caused to the defendant’s enjoyment 
of the land or should the eame be taken away 
from his possession, he may recover his money 
from the plaintiff personally. The lease was un- 
lawful inasmuch as it was prohidited by the terms 
of section 3 of the Bhagdari Act. The defendant in 
pursuance of the agreement entered into possession 
of the land, but after two years the plaintiff changed 
his mind and sued the defendant for possession 
on the ground that the lease was unlawful: 

Held, that the fact that the agreement by which 
the alienation was attempted was unlawful under 
the terms of the Bhagdari Act, does not render the 
agreement for restitution also unlawful. 

Section 65 of the Contract Act deals with two 
cases: first, an agreement which is discovered to 
be void, and secondly a contract which becomes void, 6 
There 18 a distinction between the agreement in the 
first case and the contract in the second case. The first 
deals with agreements void ab initio, the second 


“with contracts which become void after they have 


become contracts. 


e 
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When an agreement is void ab initio, a person, 
who has pgid any money under such agreement, can 
recover it back in pursuance of covenant, if any to 
refund,as in the present case, or under section 65 of 
the Contract Act onghe principle that compensation 
should be made by the person who has received 
any advantage under an unlawful agreement. JIJIBHAI 
LALDAS v. NAGI GULAB, 11 Box. L R. 698 761 


Bombay Act XII of 1866, s. I6 897 
——s.17 90I 


Bombay Abkar! Act (V of 1878, 
Bom.), S. 43 (@)—Sale of liquor by licensee’s 
servant without permit—License providing that 
licensee shull carry on business personally. 

A sale of liquor by a licensee’s servant without a 

it from the Collector is a crimimal offence 
punishable under section 43 (g) of the Bombay Abkan 

Act. 

Where the condition of a license is that the 
licensee shall personllay carry on the business of 
the shop, the licensee’s servant cannot sell the liquor 
without a permit. BALLA SAKHARAM KOREGAUNKAR 
v. Eacperor, 11 Bom. L. R. 746 77 


Gambling Act (IV of 1887), 
ss. 6, 7— Warrant, validity ef—Burden of proof 
—Presumption under 8. 7, when applicadie, 

Before applying the provisions of section 7 of the 
Bombay Gambling Act, the. prosecution is bound to 
prove that the house was entered under o warrant 
duly issued under section 6. The mere assertion of 
a police officer: that information was given on oath 
to the Magistrate ting the warrant 18 not 
sufficient material to justify the conclusion that the 
warrant was properly issued. No presumption can 
be drawn against the accused in the absence of 
proof as to the validity of the warrant, and in such 
& case the mere finding of instruments of gaming in 
the house entered under the warrant is not proof 





that it was used as a common gaming house. KADIR 
v. Exprnor, 3 S. L. R. 78 893 
S. 7 893 








paaa m Sa V — Presumption under 

8. 7—Ecidence sufficient to rebut the presimption. 

A warrant was issued upon the sworn informa- 
tion of an avowed gambler, who was not even sub- 
jected to the test of croas-examination. When the 
premises were entered, the accused, who were all of 
the same caste, were found engaged in preparing tea. 
Some cricketing things as well as some cards and 
dice and a money box, mith a little cash in it, were 
„found on the premises The accused asserted that 
thewpremises were used by them as a club: 

Held, that the presumption arising under section 7 
of the Bombay Gambling Act had sufficiently been 
rebutted under the circumstances of the case. Tyas 
ALI ALI MAHOMED V. Parakan, 88.L.R.80 894 
eC 7T—Complaint and 

narrant on file but not Fai y put im evidence— 
= Discretion—Magistrate should ascertuin whether 

document to be regarded as evidence. 

Wyere the complaint, under section 6 of the Bom- 
bay Gambling Act, and the warrant issued thereon, 
were actually on the file of the proceedinga but 
were not formally exhibited and put in evidence 
owing to an inadvertent omission on the part o: the 
prosecution : 
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Held, that the Magistrate should, in the exercise 
of a wise disoretion, have drawn the attention of the 
Police Prosecutor to the fact thatthe documents had 
not been exhibited, and have ascertained whethor or 
not they were to be Yegarded as having been pro- 
duced as evidence for the prosecution under section 
244, Criminal Provedite Code, EMPEROR v. GHULAM 
Hossein, 8S. L. R. 8 895 

———— Salt Act (Il of 1893), s. 11 779 

— — 8.47 719 
—- United Rice Merchants’ AS- 
sociation—kules excluding jurisdiction of law 

Courts—Wether jurisdiction ousted—Interpretation 

of rules—Vaida rate 837 
Bond for appearance before Court—Forfeiture— 

Court which can order forfeiture—Levy of tho 

amount 113 
Bribe— Secret—Commiss'on—Effect of bribe on mind 

of reciever. 

Payments in the nature of a bribe or secret commis- 
sion are open to the gravest reprehension, and when 
a bribe has been given, it is immaterial to enquire what, 
if any, effect the bmbe had on the mind of its receiver, 

Harrington v. Vu toria Grating Dock Company, L. R. 
3 Q. B. D. 649, Shipwry v, Broadwood, (1899) 1 Q. B. 
369, 68 L. J. Q B. 360; 80 L. T. 11, referred to INDRA 
Nata BANERJII ¢ Rooks 316 


Budhist Law—Intheritaxce—Succession to the 
estate of susters child—Brothers and wsters ewcluda 
chsldrven of predereased bi others. 

The Kule of Buddhist Law is that the children 
of a person who has predeceased his or her brother 
or sister are not entitled to share in the estate 
of.that brother or sister, when another brother or 
sister survives. This rule applies with eater 
force to the inheritance of the estate of the child 
of a brother or sister. Where the deceased leaves 
behind brothers and sisters of her mother and’aleo 
children of some brothers who are already dead, 
the latter have no right of inheritance m the 
estate of the deceased. 

Maung Hmaw v. Ma On Buin, 1 L B. R 104, Maia 
Gale v. Ma Me, 2 U. B. R (1905), Inheritance, 6,relied 
upon. Kan GYI v. MA Nawa Nu, 5 L.B R 70 680 
— Inheritance—Righit of an adupted 

child to succeed to collaterals of adoptive parents. 

According to Burmese Buddhist law the rights of 
inheritance of an adopted child are not limited to 
inheritance from his or her adoptive parents but 
extend to inheritance from the collaterals of the 
adoptive parents. 

Ma Gyon v. Maung Kywix, 1 Ohan. Toon’s L C. 279, 
followed. Ma Tmaw v. Ma Sxixn,5L.B.B 87 716 
m Divorre— Grounds for obtaining dt- 

vorce—aldwltery alone insuficient—Adultery must be 

accompanied hy cruelty. 

According to Burmese Buddhist Law the mere 
fact of the husband committing adultery or - 
ing a lesser wife does not of itself entitle the wi kan A 
to claim a divorce, the adultery, or the taking of 
a lesser wife, must be accompanied by cruelty. 

Nga Nwe v. "Me Su Ala, (1886) §.J.,L. B. 391, re- 
ferred to. 

Ma Ka Uv. Po Saw, (1908) 4 L. B. R. 840 and 
Ma In Than v. Maung Sap Hla, (1881) S.J L.B 103, è 
distinguished. Ma Ein v. Te Nauna, 6 L, B. R. 85 

7 
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Burden of proof—Privilege—Malice, proof Burmese Law—Adoption—Ceremony-@Prbof— 
of ' 63 1 Publucity—Inference. 








—— The onus of proving that 
testator was of sound disposing mind is on petition- 
er for probate 799 
Decument exeouted by 
pardanashin lady—Burden a proving that docu- 
ment was explamed to tho lady 330 
——Jam Parwir—Whether 
widow and mother succeed in equal shares 
—————-Ohur—Gradual formation 

—Onus of proof that portion appeared within 12 years 

of suit, upon plaintiff. 

In 1888 a chur having been formed the Govern- 
ment took possession of it as an acoretion to a 
certain Government estate. In 1902, the defen- 
dant and the plaintiff each claimed the chur as 
reformation + situ of his property, but after in- 
vestigation the chur was released to the defendant 
who held it in occupation since that time. br 
1904 “the plaintiffs who were wards of the 
Court until January 1894, instituted this suit 
for possession of the chur: Held, that the posses- 
sion of the Government was adverse to the plaintiff 
and the suit was barred. 

“The defendant urged that thereformation of the 
chur was gradual, and that portions of it may have 
appearedabove water within twelve years of the suit. 

Held, that if this were so, the burden of proving 
which portions of the land were of this description 
would lie upon the plaintiffs, 

Koomar Runjt Singh v.-Schoene, Kilhurn, and 
Uo., 40. L. R. 390, followed. Guru Das Kunpoo v. 
KUMAR BASANTA 15 
r Barden of proving nuncu- 

pative will with precision 

— Presumption of jointness of 
family—Onus, shifting of 
Ouster of widow 415 


a Th -— Transfer of Property Act 
(IV of 1882), s. 85—Hindu Law—Joint famsly— 
Mitakshara—-Mortgage—Redemption— Decree for force 
chosure against father—Sons not made pas ties—Suit 
by sons for redemption— Proof of notice of interest to 
mortgagee, 

In a suit for foreclosure of a mortgage against a 
Bindu father, his sons were not made parties. A 
decree absolute waa passed against the father. The 
sons, who formed a joint Mitaksha~a family with the 
father, subsequently brought 8 suit for redemption 
of the mortgage on the ground that they had an 
interest by birth in the property and as they were 
not made parties to the foreclosure suit, under section 
85 of the Transfer of Property Act, they were not 
bound by the decree against the fathor: 

Held, that the burden of proving that the mort- 
gageé had, at the date of the institution of the 
guit, notice of the son’s interest, under the proviso to 
apction 85, was on the sons. Kanhai v. J'ri»drawan, 
16 0. ¥ L. R. 169, at p. 170 and Ram Nath v. Lach- 
man, 21 A. 198, relied upon Jian v, Gopanya, 5 
N. L. R. 117 570 
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E. Burden of proving that 
father’s debts are immoral—No distinction between 
antecedent and contemporaneous debts QII 

Bhrden of proving validity 

e of marriage between different divisions of Sudra 
< caste = 962 
P eee geeen rm . Bee Ovstom, HINDU Law. 

















According to the law of Burma, no fopmal cere- 
mony is necessary to constitute adoption 

Though adoption 18 a fact, that fact can®either 
be proved as having taken place ona distinct and 
specified occasion, or may be inferred from a course 
of conduct which 1s imconsistent with any other 
supposition. But in either case publiaty must be 
given. tothe relationship, and the amount of proof 
of publicity required will be greater in cases of the 
latter category, when no distinct occasion can be 
appealed to. A 

In many cases the inference -of the relationship 
existing, and the publicity of the relationship itself, 
may naturally be taken from the facts of the life of 
the parties apart from the verbal statements of thoso 
concerned. Thus when a child who has natural 


~ parents leaves those parents and its own home, and 


is brought up inthe house of another who treats 
it as a father would a child, the mference is not 
dificult to draw, and the facts from which that in- 
ference is drawn are public facts necessarily known 
to all the person’s friends and acquaintances. In 
the case of an adult, however, when tho inferences to 
be drawn from “bringing up” are necessarily absent, 
and wherethe consequence of adoption is disinherison 
of those entitled to succeed by law, it is especially 
necessary that adequate proof of publicity or notoriety 
of the relationship should be msisted on. Ma Ywer r. 
Ma Mg, 10 0. L. J. 253; 11 Bom L B.1193;5 L. B.R. 
118; 6 M. L. T. 302 797 


Calcutta Municipal Act (IH B. C. of 
1899), ss. 5, 9, 14, 370, 371, 375 
and sch. 17 Sut against Corporation for 
mumi tion To restrain demolh ion of buslding—Breach 
of Building Regulations—LRemedy under section 45 
of Specific Relief Act (I of 1877). 

The Calcutta Municipal Act confers the right 
to approve or reject plans of proposed buildmgs 
on the Chairman Appeal is tothe General Com- 
mittee and that body's decision is final. No appeal 
lies to the Oorporation to compel them to ap- 
prove the plans. io. 

Therefore, a suit is not maintainable against the 
Corporation for a declaration that the refusal to 
give sanction to make certain additions and altera- 
tions to the plaintiff's building has been illegal, 
and for an injunction restraiming the Corporation 
from demolishing certain portions of his buildings. 
The plaintiff's remedy is against the General Com- 
mittee or Chairman, under section 45 of the Speci- 
fic Relief Act. Buota RAM Cuowpary r. CORPORA- 
tron oF Cancutza, 36 O. 671; 1800. W. N. Bi} 





M. L T. 261 
———— 85, 9, 14 341 
ss. 370, 371, 375 341 
————— Seh, 17 34] 


Cause of action—Procuring erroneons deci- 
sion of Court 19 


Central Provinces Tenancy Act, s. 

94—‘ Ejected, meaning of , #51 
Ceylon Charter of 1833, s. 24 190 
————Ordinance lI of I 889, s. 9 190 


e 
Vol. IIL] 


Chóta Nagpur Landlord and Ten- 
ant Procedure Act (I B. C. of 
1879), S. G—Raiyat—Tenant withvut right 
of oecupuncy—Not “ raiyat” after due 
qyit. 

After a due notico to quit, a tenant withont a right 
of occupancy refains no further title to the land 
and cannot be called a rawat within the meaning 
of the Chota Nagpur Landlord and Tenant Proce- 
dure Act, 1879, and, therefore, cannot acquirea right 
of occupancy. 


Where the defendant came into ocoupation in 13801 
and in 1309 the plaintiff, hia landlord, gave him notice 
to quit and a suit for khas possession was instituted 
in 1814. Meld, that after the service of the notice the 
defendant became a trespasser and could not ac- 
quire any occupancy right and was liable to be 
ejected. 


Jonardum Acharjee v. Haradhun Acharjee, 9 W R. 
513; B. L. R. Sup. Vol. 1020, Mackintosh v. Gopes 
Mohun, 4 W. R. 24 and Gale v. Mahuranee 8: cemutty, 
16 W. R. 183, referred to. 

Sheikh Khossal v. Sheik Shuhhowdes, 1 W. R 119 
and Aymel Islam v. Jardine Skimmer & Co, 8 W. R. 
601, distinguished. NATHUNI Raw v. Pages NATH 
SINGH 436 





——— Tenancy Act (I of 1879, 
B.C. as amended by Act V of 1905, 
B. C.), 8S. 123, 164—Bexgal Tenancy dct 
( FILI of 1886), 5. 1083B—Hniry of mundari khunt- 
katti tenancy—Suit to correct entry does mt le— 
Presumption. 


Where the disputed lands had been settled and 
a record-of-rights regarding them had been drawn 
up and they had been entered as mundari Ahunt- 
khattidart tenancies, and the plaintiff, who had pur- 
chased them, under section 123 of the Ohota Nagpur 
Tenancy Act, sued to have a declaration that the 
entries were incorrect : 


Held, that section 164 of the Act, as amended by 
Act V of 1905, B. O., applied to the suit, that the en- 
tries were irrebuttable, and that the Legislature 
intended to preclude suits being brought to prove 
that the entries were incorrect. 


Held, further, that the word “ particulars” in seo- 
tion 164 has a very wide application and covers 
such entries as declare that the tenants of the 
land have to pay certain rents named in the re- 
cord-of-rights to a person other than the plaintiff. 


There being no limitation as to the nature of 
ahe suit to wifich the provisions of section 103B 
of the Bengal Tenancy Actapply, they apply to a 
suit for a declaration that the disputed land which 
is recorded as appertaining to a certain mokurari 
is not really the subject of the lease. Toxui BAHU v. 
.” Tost Munna, 9 O. L. J. 83; 13 0. W. N.11. 689 


———- 8. 164 689 


Chur—Gradual formation—Burden of proving that 
E portion appeared within 12 years of suib is on 
plaintiff 15 


cnyoi Bombay Improvement Act 
CIV of 1898), s. 49 (2) 757 


—— S. 50 
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City of Bombay Municipal Act (II 

of 1888, Bdm.), ss. 354, 47 I—Od;cct of 
8 864—Commirarixer’s power to order demolite n uf 
dangerous structures—Buercise of discretion through 
Ayent—Notice to pull down—Atght if owner to be 
heard Mala fides Injunction, 

The primary object of section 364 of tho City of 
Bombay Municipal Act is the safety of the publo, 
to secure which the Commissioner must of neces- 
sity be given very wide powers. But it does not 
follow that those powers can be exercised arlnt- 
rarily and without due consideration to the pro- 
visions of the section and the rights of mdividnals. 

The word ‘appear’ need not involve ‘appear 
to the eye.’ Itis sufficient if it appears to the Com- 
missioner on the representations of a competent 
officer whose duty it isto make such representa- 
tions. But the Oommissioner’s action when ‘it 
appears’ is judicial, so that ho must exercise his 
discretion 1n determining what action should be 
taken. 

It is only by the aid of a fiction thata notice 
signed by the Commissioner, merely on the strength 
of the signature of his Subordmate Executive En- 
gimeer, can be said to be a notice which, com- 
plies with the section. A notice signed in this 
way is not invalid but at the same time it can- 
not deprive the person served with it of his right 
to object unless the legislature has clearly de- 
prived him of such a mght. Therefore, it should 
be considered as a notice to show cause, not a 
final notice. 


Danger means peril, risk, hazard, exposure to 
injury from pain or other evil and can vary in 
degree according as the apprehended injury is ex- 
pected to occur at once or at some fature time. 
Section 864 applying to all degrees of dimger and 
prescribing various precantionary measures to be 
taken to prevent injury resulting therefrom, it 
follows that first the degree of danger must be 
ascertained and then the appropriate precautionary 
measure prescribed. There may be cases in which 
the danger is so imminent that the only obvious 
requisition to make on the owner is to pulldown, 
in others the danger may be averted by--less 
stringent measures. Where it is not suggested that 
the danger is imminent a duty is imposed on the 
Commissioner to decide judicially what should be 
done to assure the safety of the public having 
due regard to the mterests of the owner of the 
building. 

Discretion must not be arbitrary. The very term 
itself standing and unsupported by circumstances 
imports the exercise of judgment, wisdom and 
skill as’ contradistinguished from unthinking folly, 
heady violence or rash injustice, 

The Court is entitled to see whether tif Com- 
missioner has exercised his discretion. It has to 
be exercised, first,in coming to # conclusion. ag 
to the state of the structure and then in fixing upon 
the appropriate 1emedy. Therefore, it is a sufi- 
cient exercise of his discretion in deciding what 
structures are dangerous, if he appoints a com- 
petent person to represent to him what struc- 
tures are dangerous. But if a notice is issued on 
the representation of puch a person, it is open to the 
owner to prove that that person has not exerciged 
his discretion or has been actuated by improper 
motives in prescribing the steps to bo takene : 

. 
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If the owner can prove to the satisfaction of 
the Court that his house was notin such a dang- 
erous condition as to Warrant an order to pull down, 
that would be prima facie evidepce that the per- 
gon appointed by the Commissioner has not exer- 
cised his discretion. When the Commissioner has 
perforce to act on advice of his expert advisers ib 
must be proved that they decided judicially what 
advice they would offer. If they did not, the pro- 
visions of the section have uot been complied with. 
In other words, the Commissioner can exercise 
his discretion through an agent, but ıt follows that 
if the agent has not exercised his discretion, nor 
has the Commissioner, the Commissioner has the 
opportunity fo remedy this when the owner com- 
plains. © 

Under certain circumstances the safety of the 
public must be considered m priority to the rights 
of private individuals, as in the case of imminent 
danger, but whero there is no suggestion of immi- 
.nent danger, the private individual concerned 185 
entitled to be heard asa matter of common justice. 

A person, proceeded sgamst undor section 471 of 
the Municipal Act, 1888, is entitled to show that the 
provisions of the Act have not been complied with, 
otherwise the word “lawfully ” is without meaning 
and unnecessary. 

The facts from which the inference of mala 
fides is sought to be drawn must be sgo urresis- 
tible, as to admit of no other conclusion. 

The Legislature has not given the Commissioner 
absolute powers, and whether the danger is im- 
minent or not ıt is imposmble to dispute the justice 
of allowing an owner to be beard on the ques- 
tion as eto what steps should be taken to 
secure the safety of the public. In cases where 
the dapger is certified as imminent, there would be 
little Seas of his getting an injunction, bat in 
other cases if he can get an injunction he may 
succeed in saving his property. LALBHAI TRICAMLAL 
o, MUNICIPAL COMMISSIONER, BONBAY, 83 B. 334; 10 
Bom. B. R. 821 361 


S. 471 361 


Civil Procedure Code (Act XIV of 
1882), S. 1 | —Honours attached to an office— 
TJurisdictson of Civil Courts—Declaration as to rituals 
pertaining to office. 

A Ciyil suit will lie for honours, if they are 
claimed as attached inseparably to an office as part 
of its emoluments and not simply accorded to its 
holder as marks of respect, which might be ex- 
tended to any other person to whom the same 
degree of respect is due. 


Wher® there is a hereditary office involving duties 
of different kinds, secular and religious, all insepar- 
abla from the office and ‘remunerated by certain 
honours, Qivil Courts can protect the holder of the 
honour in the enjoyment of the office and declare 
what is the honour to which he is entitled. 


Civil Courts can also declare the rituals in order 
to preserve to the claimant the enjoyment of his 
office. 

* Srinivasa Thathachariar v. Skenviasa Iyengar, 9 M. 
L.@, 355, referred to. SRI RUNGACHARIAR V. RUMGA- 
RAMI BATJACHAR, 32 M. 201; 5 M. L. T, 33 881 





INDIAN CASES. 


1909 


Civil Procedure Code—(1882)—contg. , 


— S, 13—Res judicata— 

“ Finally decided ” meaning of. ae 

A matter cannot be considered to be finally dbcided, 
unless in point of fact it was actually decided by 
all the tribunals before which that particular matter 
came for decision. ° 

Therefore, when the decision of a lower Oourt is 
appealed to a superior tribunal and that tribunal for 
any reason does not think fit to decide the matter, it 
is left an open guestion 

Chunder Coomar Mitter v Sib Sundari Dassen 11 O. 
L R 22; 18 C. 681, followed. Bisonu HARAN 
Mopax v. MOHESH CHANDRA MOHANTI 87 


S. I3—Res judicata— 
Suit for possession of deorhi—No issue regarding 
night of way—Right claimed as defence to a suit 
by other party 271 


S. 13—Res judicata— 








Question of law, ' 

Even if the former Court was in error in a 
point of law, the matter which such Court ad- 
judicates on, is, for the purposes of the second Court, 
res judicata. 

Bishnu Priya Chowdhurani v. 
Debya, 28 C. 318, followed. 

Parth isaiads Ayyingar v Chinna Krishna Ayyangar, 
5M 804, dissented from MAIGAR SINGH +’. JOTI 
Lau Banu _ 35I 


—— 8.15 837 


— S. 16 (dd) — Place of suit 
— Suit by vendor for specific performance of agree- 
ment to purchase house—“ For the dete: minition of 
aright to immovable property.” 


A suit to compel specific performance of an agree- 
ment to purchase the plaintiff's house or in the al- 
ternative for damages is a suit for “ the determina- 
tion of a right to immovable property,” -within the 
Tens of section 16 (d), Civil Procedure Code, 

882. 

Consequently, such a suit is cogaizable only by 
the Court within whose jurisdiction the property is 
situate. 

Muturi v. Koti, 28 M. 227, approved. 

Land Mortgage Bank v. Sudurudesn, 19 O. 858, dis- 
tinguished. 7 

Nalum v. Krishnasawmy, 27 M. 157, referred to. 
ABDOOL č. JAGANNATH, 6 N. L. R. 128 576 


ss. I7, 18—Place of 
suit— Actually and voluntarily resides,” meaning 
` of—Jurisdiction of Court of the District in which 
defendants home is situated—Defendants confined 
tn jail in foreign territory. ` 


Where the defendant's house and lands were 
situate in the Gujrat District and their families 
resided there but the defendants were confined in 
the Famdkot State, under sentence of imprisonment 
for life : 

Held, that the Gujrat Court had jurisdiction to 
try a swt for compensation agamst the defendants, 
as the voluntary residence of the defendants was 
within the jurisdiction of the Gujrat Court. Prem 
Sangh v. Janand Singh, 85 P.R. 1875; Kashee Nath 
Kooer v. Deb Kristo Ramanoq Dass, 16 W. R. 240; 
Sophia Orde v. Alerundsr Skinner, B A 91; TLA. 
197 (P. 0.), 7 C. L. B. 295, relied upon. 





Bhiba Sundari 
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In interpreting the phrase “actually and voluntari- 
ly resides”, the words “ actually ” and “ voluntarily ” 
mua be taken together; the word “actually” means 
“in fact” A person cannot be said to be “ volun- 
tarily residing ” èn a place where he is confined 
ina jail, Rax Lasmaya v. BISHAN Das, -77 P. R 
1909 ; 125 P. W. R 1909 ; 124 P. L. R. 1909 607 

—— s. 18 607 
— $S. 23, 25—Transfer of 
avit—Court of Sub-Judge enbord nate to District 

Court---Order of transfer when to be made, 

Tho Oourt of tha Subordinate Judge is subordinate 
to the District Court for the purposes of section 28, 
Civil Procedure Code, 1882, no matter what the forum 
of appeal may be in the particular case for the 
transfer of which the application is made. 

No order for transfer ought to be made unless the 
Court is satisfied that such an order is absolutely ne- 
cessary in the interest of justice. 

The jurisdiction of a Superior Court to transfer a 
suit from one Subordinate Court to another ought to 
be exercised with extreme cantion. The choice of 
forum given to a plaintiff by the Legislature ought not 
to be lightly interfered with, and the Court will not 
transfer a suit properly laid, except upon proof of 
special circumstances, A well recognised ground 
exists where the convenience of necessary witnesses 
and the ends of justice will be promoted by the trans- 
fer, but theiground alleged must be clearly estab- 
lished. 

McHenry v. Lewis, (1882) 22 Oh. D. 406, followed. 

Under section 25 of the Civil Procedure Code, 1882, 
the Court has ample power to make an order of 
transfer even after the issues have been framed; 
but satisfactory reasons ought to be given in explana- 
tion of the delay. Unatun MEHDI v. Kuno S 


C. L. J. 208 
——— sS, 25 539 


— S. 43—Holder of two 
. mortgages on same property can sue separately on 


each 

~——_—_—~-— S, 43—Relinguishment of 
a portion of claim bars subsequent suit, but defendant, 

can 1aisa the plea n defence— Pleadings. 
The relinquishment ofa relief at the institution of 
a suit would, under section 48 of the Code of 
Civil Procedure, 1882, bar a subsequent suit for 
that relief, but cannot preclude a defendant from 
putting it forward as a defence to a suit brought 
against him. SHIB SHANKAR Lar v. SONI Raw, 6 A. 
L. J. 931 725 
aman S. 43 — Causes of action— 
































Inclusion in ene suit. 
@ A plaintiff is not required by seotion 43 of the 
Civil Procedure Code, 1882, to include two causes 
of action in the same suit. He may bring a suit 
for each cause of action. KETKI V. DINABANDHU PAT- 


Narg, 10 0. L. J. 83 

— ss. 44, 45—Misjomder 
of parties and causes of action——Pre-emption surtt— 
Different sales by different persons to one vendee—One 
suit for all sales—All vendors made purties—Suit not 
®bad—Vendors not necessary parties to & pre-emption 

suit—Court’s duly not to dismiss but to amend, 
Claims for pre-emption in respect of more sales 
than one can be joined together against the same 
vendee in one suit This would not offend against 
he provisions of section 44 and is permissible under 
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section 45 of the Code of Civil Procedure, 1882. 
Bhagwati Prasad Gir vy. Bindeshri Gi-, 6 A. 108, not 
followed. Kalian Singh v. Gur Dayal, 4 A 163, fol- 
lowed. R 

Tn 4 suit for pre-emption the joinder of the vendors 
as defendants is unnecessary, therefore, it ought not to 
have the effect of rendering the suit hable to dis- 
missal on the ground of misjoinder—Lok Singh v. 
Balwan Singh, A W. N. (1903), 239; Mire Laly. Ram 
Jas, 6 A. 57 , Ram Surup v.S.tal Prasad, 26 A. 549, 
followed ; Kullan v. Gur Dayal, noticed. 

OŁiter dictum :—If there is a misjoineder of parties 
and canses of action, the suit ought not to be 
dismissed but the Court should amend the plaint 
and allow the plaintiff to proceed with the claim 
in respect of one of the causes of action. HARRANS 
Tiwari r. Tora Sanu, 6 A. L. J. 926; 6 M. L, T. ‘00 

735 

s.45 735 

—-——-— S., 50—Plaint baned on 

the face of tt—.lmendment by reference to a document 

which would tring the suit within t me—That dotu. 
ment not included tn the original list of documento. 

The amendment of a plamt by reference to a 
document not included in the original hst of docu- 
ments would not convert the suit into a suit—of 
different and inconsistent character, and as a suit, 
which is prima facie time-barred, would remain the 
same, based upon exactly the same cause of action 
except for the addition of one allegation, which would 
bring the claim within time, the amendment should 
be allowed. GUNKNAJI BHAvAJI v. MAKANJI KHUSHAL- 
CHAND, 10 Bou. L R 969; 11 Box. L. R. 498; 6M 


L. T. 234 59 
n amas SS. 53, 


I 
54, 57— 

Plait returned for presentation to the pr per Court 

Jor want of jurisd ction—Plaint re-presented to the 

same Court after striking out certam prayers to bi ing 

4" within ite purisdiclion—Piroer of Court to receice 

the plaint as amended - Amendmerh 

Where a plaint was returned by Court for 
presentation to the proper Court on the ground 
that the subject-matter of the suit exceeded the 
pecuniary limits ofits jurisdiction ond the plaintiff 
represented 16 to the same Oourt after stmking 
out some of the prayers which had the effect of 
bringing it within the jurisdiction of that Court: 
Held, that the Court had power to receive the plaint 
as amended. 

When on amendment is made by a plaintiff and 
itis sanctioned by the Court, it cannot be said that 
the Court had no power to allow or accept the 
amendment, KARUMBAR PANDRAPANDARAM v. AUDI- 


MULA, 6 A. L. T. 261 725 
a EA ss. 54, 57 725 
— ss. 82, 94, °174— 


Suminms to giie evidence afized to witn*ss’s dior— 

Non-compliance with summons—Ord>r sentencing 

witness to fins—Omussion tu record erpresg declara- 

tum that process wat duly serred, effect of. 

Where a summons for the attendance of a 
witness was duly affixed to his door and the wit- 
ness was fined fornon-compliance with the proccss .— 

Held, that the omission of the Judge to record, 
under section 82 ofthe Civil Procedure Code, #n 
express declaration that the process was duly serwed, 
did not invalidate his order under section 174 of the 
Gode. In re SRIKRISANA Doss, 19 M. LT. 8r 474 

e 
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e ss. 97 and 99—Re — —— 3.174 474. 











admitted suit—Dateof matrtution, 

Where a suit has been dismissed for default and 
then re-admitted, it must be hel@ as instituted on 
thé date when the plaint was originally filed and not 
on the date of its re-admission. DHIRTA v KESRI, 31 
P. R. 1009; 36 P. W. R. 1909; 49 P. L. R.1909 484 

s. 99 484 
————— ss. 102, I57—Di- 
missal ín cefanlt—Part-heard case—Diseretion—Ad- 

_ gudication on materials on the re'd. 

A part-heard case was adjourned for further 
hearing and on the date fixed plaintiff was absent and 
the suit was dismissed simply for the reason that 
plaintiff did not put in an appearance. 

Held, that as the case was part-heard and there 
was no reason to suppose that the plaintiff had 
abandoned his claim, the Judge did not exercise a 
proper disoretion-by proceeding under Chapter VII. 
It was the duty ot the Judge to adjudicate on 
the materials on the record and to proceed to 
hear the defendant, if necessary. 

Badan v. Nathu Singh, 25 A. 194, referred to. RAM 
DAM PANDAY v, NARAYAN Mortr,5.B.R.75 683 


—— ss. Í02, 103 and 
II 7—Praintif present in Qourt’—Surt diomissed fer 
non-appearance of his cuunsel—Illegal procedure— 
Neither of two counsel able to be present—Bri-f to be 
returned when and by whom—Practice, : 
If the plaintiff appears with his witnesses and is 

ready to proceed with the hearing of the suit, even though 

both of his counsel are absent, sections 102 and 103 

ofthe Code of Civil Procedure have no application 

and the Oourt should proeeed under section 117 

of the Colle. 5 

me of the two counsel, engaged on the same 
side, mugt return his brief in good time if there 
is a chance of neither being able to attend when 
the case is called on. In case of dispute it is the 
duty of the junior to return the brief-or to make 
arrangements for some other counsel to attend till he 
can come in. EsMAIL EBRAHIM v. HAJI JAN MAHOMED 








———— seme m 











Hast, 88 B. 475; 10 Box. L. B 1172 992 
—— —— s. 103 992 
—— S. | O8—Ex-parte decree, 


appeal from—Application ts set aside, 

The mere feoi, that an appeal has been preferred 
from an e# parte decree and is pending, does not 
precludea defendant, against whom the decree was 
passed, from applying, under section 108 of the 
Civil Procedure Code, 1882, for an order to set it 
aside. DAMODAR Manna v. BARAT OHANDRA DHAL, 18 
C. W. N. 846 468 
Ps m ss. 1 08, % 583—Civl 
_ Procure Code (Act V of 1908), s. 144—Erx parte 

dec: ee—Betting aside—Sale under decree set aside— 

Subsequent decree—Sale not revived. 

ftor pn ew parte decree is set aside under sec- 
tion 108, it cannot by any subsequent proceed- 
ing be taken to be revived, and, therefore, a sale 
held under the ez parte decree must be set aside 
when the decree itself is set aside; and if there 
be again a decree made against the defendant, the 
new decree is not a revival of gthe former decree and 
the sale cannot be revived. GHUNANDAN SINGH v. 
Jaevis SINGH 30 
eS, 117 $92 

. 








° 
——— 88. 202, 205—Ciuii 

Procedure Cde (Act V of 1908), Order XXII, rle 6 

— Death of plaintiff before delivery, of judgment m his 

favour—Judgment passed in ignorance of plaintiffs 

death—Frevh suit by plaintiff’s representative on the 
` game cause of action — Whether maintainable, 

Plaintiff ina suit died on tha morning. of acer: 
tain day. On the same day, after his death the 
suit was taken up, heard and disposed of in hig 
favour. Long after the date of the judgment the 
plaintiff's legal representative ` bronght the present 
suit against the defendant’s legal representative 
on the same cause of action, alleging that the pre- 
vious deoree was anullity and was not 8 bar to 
his suit. 

Held, following the American decisions in pre- 
ference to the English ones, that the suit was not 
maintainable, and that the only remedy open to the 
plaintiff was by application to the Court in which 
the suit was pending. 

A decree passed in favour of a deceased plaintiff 
is only voidable at the instance of his represen- 
tative and not void at any rate when the record does 
not show the fact and time of death. 

Imdid Aly v. Jagan Lal, 17 A. 478 and Jaxardan 
v. Ramachandraya, 26 B. 317, distinguished. 

Wright v. Mills, 4 H. & N. 488; Narna v. Anant, 19 
B 807; Ramucharya v. Anintacharya, 21 B. 814, re- 
ferred to. Gona COOPURAMIRE t, SUNDARAMMAL, 6 





M. L. T. 271 f 739 
——— m 8. 205 739 
—— S. 214 497 

S. 230—Execwtion of 














decree—Order on emeoution petion: ‘proceedings 

closed ’—Subsequent application within twelve years 

of that date—Limitation. Te 

A mortgage decreo against defendants “and in 
favour of the plaintiff was passed on 6th December 
1892. After a series of applications for execution, the 
Court passed the following order on 27th October;1905: 
“tet defendant’s heirs not brought on the record. 
Proceedings closed.” Plaintiff presented his next appli- 
cation on 8rd April 1907. The Munsif dismissed it on 
the ground thatit was barred by limitation under , 
the penultimate clause of section 230, Civil Pro- 
cedure Code (Act XIV of 1882). The District Judge 
reversed‘it on appeal: 

Held, that as the last preceding application was 
filed within 12 years from the date of decree 
and that was not dismissed, the order ‘proceedings 
closed,’ not amounting to dismissal, tif present appli. 
cation was not barred. TaDAPALLI BAPAIYA v. PUTTI 

~ Korraya 
~ 8. 23 I, application under, 
is an application to proper Oourt to take stepi sig 


of execution . 
S. 232—Transfer-of dec. * 


vee—Decree for maintenance, chether can be trans- am 


Jered in whole or in part-—Transfer of portion award. 

tng arrears of maintenance, 

Under sections 282 of the Civil Procedure CMe 
{XIV of 1882), a Court can recognise the transfer of 
& portion of a decree, if it thinks fit to do so. 

tshore Chand v. Gisborne & Co,17 O. 841 and 
Muthunareyana v. Balkrishna, 19 M. 806, followed. 
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The transfer of that portion of a decree for main- 
tenance, which awards arrears that had accrued due, 
is valid affd can be recognised by Courts. VENCATRA- 
MANIAW V, VENKATACHINULD, 6 M. L. T. 204 444 


e — SS. 232, 273 486, 

487-——Transfer of decree as consideration for a 
debt—Subsequent aitachment of decree by a third 
party—Hvecution application by transter-e of d'crre— 
Dismissal of applic ition owing to pendency vf attuch. 
ment—Right of action by tidniferee of decree on the 
original debt. : 

Tho defendant assigned two decrees, he had 
obtained, to the plaintif in discharge of a dobt 
dne by him to the latter. Sometime after the 
assignment the decrees were attached before judg- 
ment at the instance ofa third party in a pending 
sut beforo the Sabordinate Judge’s Coart. After 
the said attachment plaintiff applied for oxeoution 
of one ofthe two decrees in the District Munsif’s 
Court The Munsif dismissed the application on 
the ground that the decree had already been at- 
tiched by the Court of the Subordmate Judge. 
Plaintiff then sued the defendant for the original debt 
which formed the consideration for the assignmont : 

Heid (1) that where a decree is transferred, the 
property inthe decree passes to the transferee at 
the moment of assignment, and the completion of 
the transfer does not depend on its recognition by 
the Court. . 

Putlaands Manmed y Avail Modin, 20 M 157, 
Badri Nara'n v. Jar Khar Das, 16 A 433, Tuasawm 
Rowth v. Boli Na'cken, (O.M. 8. A No 60 of 1899, 
unreported) and Subbufhaytmmal v. Ch dunlaram 
Asari, 25 AL 333, referred to. 

" (2) that it was tho daty of the plaintiff to have 
aken steps to have the attachment removed by 
presenting a claim to the attaching Court on the 
strength of assignment in his favour, and that un- 
less he had preferred such a claim and it was 
rejected by the Oourt, he was not entitled to treat 
the assignment in Ins favour as ineffectual and to 














maintam «a swb on the original consideration. 
BADAGOPAOHARIAR č, AGUNADAOHARIAB, 6 M. L. T. 
273 938 

SS., 232—Assignee of 


decre’? miy proceed with applic ihon fur execution 

instituted by lir uss gn r. 

Section 282 of tho Civil Procedure Oode, 1882, 
does not require the assignee of a decree to pre- 
sent a fresh application for execution. It is com- 
petent to him to ask for leave to proceed with 
the execution previously initiated by his transferor 
and actually pending at the time. 

Jogendra Chandta Roy v. Shyam Das, (1909), 1 
Ind. Cas. 168; 36 O. 543,90. L. J. 271, referred to. 
Jagat TABINI Dasr r. PANDIT RAKHAL, 10 O. J. 
398 | 








S. 284--Execution can 
proceed against part of estate concerned 81 
— 8. 244 438 
am m Sa 24-4 Erection of de- 
cree—Raight of swit—Pluint when to be trested us an 
application xnder 8, 244—Decree against fither’'s 
proferty—Money paid by son—Ancestral prope: ty 
subsequently he'd not liable—Right of son to claim 
refun of money, 
The defendants advanced a loan ona promissory 
note to the father of the plaintiff. After the father’s 
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death the defendants brought a suit against the plain- 
tu and his brothers and nephews and obtained a sim- 
ple money-deoree. In execution of the deoree they 
attached certain ancestral property. On objection of 
the judgment-debtor the High Court held that the 
property could not be attached im execution of tho 
decree During the pendency of the appeal in the 
High Court the plaintiff had paid into Court a portion 
of the decretal amount. The plaintiff now brought 
this suit for the recovery of the amount which he 
had paid into Court on the ground that the High 
Court had held that the property attached was not 
saleable in execution of the decree: Held, that the 
plaintiff was not entitled toa refand as he had not al- 
leged that his father had left no assets from which 
the decree could be recovered. The sait was conge- 
quently not maintainable, and under the circum- 
stances of the case the plaint could not be treated as 
an application under section 244 of the Code of Civil 
Procedure, 1882. Snzo Narain v, Laura PRASAD, 
6A L.J 641 











— $8. 244 and 311 — 
Occupancy holding not transferable by custom— 
Purchaser cinrot apply to a4 aside sale held tn 
execution of rent deciee, 

The purchaser of an occupancy holding, which 
is not transferable by custom, acquires no title to it ; 
and when such hoiding ia sold in execution of a 
rent decree, he cannot apply under section 311 of the 
Civil Procedure Code to have the sale get aside, as he 
is not a person whose immovable property has been 
sold ; and as he cannot be regarded ng & representative 
of the judgment-debtor, he cannot apply under seo- 
thon 244 to have the sale set aside. 

Srimat: Nissa Bibi v. Radha Kishore, 11 C. W. N. 
812, followed. Prosunno Kosar Mippar v® Bama 
OUHURN MONDAL, 13 O. W. N. 652 461 


——S e; ss. 244, 583— Pur- 
chase by decree-holder—Sale set aside—Claim for 
merne profila by gudgnen'.debtor—Separate swit not 
necessary — Interest, claim of, by decree-holder, not 

maintainable. . 

A decree-holder purchased in execution a certain 
property of the judgment-debtor, and the purchase- 
money was set off against the decretal amount. The 
decree-holder obtained possession of the property. 
The sale was subsequently set aside and the decretal 
amount was paid by tho judgment-debtor whom 
possession of the property was restored. Then the 
judgment-debtorapplied in execution proceedings for 
mesne profits and interest. The decree-holder argued 
that a separate suit was necessary and he claimed in- 

_ terest on his purchase-money : p 

Held, that the claim of the judgment-debtor to 
have the questions in dispute determined ım, the 
execution proceedings was justified by sections 583 
and 244 of the Cıvıl Procedure Code, 1882, and that 
the claim of the decree-holder to be allowed interest 
was absurd. Prae NARAIN v. THAKUR KAŅAKHIA 
SINGH, 10 C. L. J. 257 ; 11 Box. L. B. 1200; 6 M. L. 

798 








T. 803 


— c Ss 244—Hindu Law— 
Suit for debt against Hindu father—Father dying 
during the pendency of fe sut—Sun3 made defen- 
dants—Decree against sdns-— Property sold in eveck- 
tion of decree—Property sold to decree-holder by’ 
execution-purchaser—Sam* property assigned by sons 

. 
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as their self-acquisition —Sult by assignees to re- 
cover possession from decree-holder barred, 

In a suit for a money decree against a Hindu 
father the defendant having died during the pen- 
dency of the suit, his sons gwere brought on the 
record as his legal representatives and a decree 
was passed The property in dispute in the present 
case was sold and purchased in execntion of the 
said money decree by respondent No. 2 and sub- 
sequently sold to respondent No. 1. the decree-holder 
in the previons case. The sons of the deceased 
defendant in the first caso having assigned the 
suit property tothe appellants, the latter sued to 
recover ita possession from responlent No. I on the 
ground that it was a self-acquisition of their as- 
signors. The defence was that the decree in the 
previous suit and the purchase consequent upon it 
bound the appellants’ assignors, and section 244, 
Civil Procedure Code, 1882, barred the suit for 

ssession . 

Held, that (1) the decree in the previous suit 
having been against the appellants’ assignors, as sons 
oftheir deceased father the original defendant in 
the suit, it was adecree against them in respect 
of a debt of their father. Under the Hindu Law, 
it was their pious duty to pay it, unless it had been 
contracted for an illegal or immoral purpose. 

(2) When the sons were brought on the record 
as their father’s representatives they were in 
their own os much as in their representative 
capacity. 

(3) Where a Hindu father dies after a money 
decree has been obtained against him only, the 
decree mav be executed agamst his sons as if they 
were parties tothe decrees, and section 244, Civil 
Proceglure Code, applies to sach a case. This principle 
applies with greater force to a case like the present 
where the father dying durmg the pendency of the 
suit his sòns were brought on the record as his 
legal representatives. Umed v. Gomun, 20 B. 386, 
applied. œ 
: (4) The circumstance that the auction-purchaser 
was not a party to the previons decree does not 
prevont thé bar ofisection 244 to the subsequent 
anit. Prosunno Aumur v. Kali Das,. 19 O. 683; 
19 I. A. 166, followed. 

(5) Whether the property was ancestral or self- 
- acquired, liable or not, in the hands of the sons 
to satisfy their father’s debt under the Hindu law, 
is a question relating to the execution of the 
decree and cannot be raised in a separate snit. 
KASHINATH MORESHWAR VAIDYA v., Bast PANDURANG 
Varpra, 1! Box. L. R, 699 . 763 


c 88. 244, 311, 320— 
Eaecufion of decree—Droree transferred to Collector 
fer ewecution—Principles governing relations betwrenr 
Collector and the Cirsl Court—Sale eet aside by Col- 
lector—Civl suit for a declaration that the sale 18 

© binding, not maintainable. ? 
Th® proper principles regulating the relations bet- 
ween the Collector and the Civil Court from which 
execution of a decree has been transferred to him, 
whether under section 320 of Act XIV of 1882 or 
sections 68— 71 of Act V of 1908, are -— 
(1) that the Civil Court is precluded from inter- 
fering in any matter deoldked to be within the Col- 
® lector’s jurisdiction; but that it is not divested of 


x a 


e .jts oņlinary jurisdiction in regard to other matters- 
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merely because the deoree has been transferred to 
the Collector, and A 

(2) that a Civil suit will lie with respeet to every 
order of the Collector, upon which, if it had been 
made by the Oivil Court (acting within its jurisdic- 
tion), an action would have ween maintained, but 
not otherwise Consequently a Civil suit for a de- 
claration that a sale set aside by the Collector ia 
valid and binding and ought not to have been set 
aside ig not maintainable. Harpao r. NARBADI, 5 N. 
L.B 121 572 








—— ss. 244 (c), 311— 
Execution of decree—Parties to suit—Auction-pur. 
chaser not r'p'esentatice of desrer-holder—Fraud by 
auction-purchase wien triable under s. 244—Fraud 
by deree-holder alors or in conbdination of auction. 
purchase”, 

An auction-purchaser cannot be taken to be a 
representative of the deoree-holder If, therefore, 
he has committed any fraud on the judgment-debtor 
and the latter wishes to raige that point, he cannot, 
do sounder section 244, Civil Procedure Code. He 
must bring a regular suit unless the matter ig one 
within section 311 of the Code 

Rajoni Kant v. Hossain-ud-din, 4 C. W. N. 538, not 
followed. 

Obiter dictum. 

The question of fraud on the part of the decree- 
holder alone or in combination with the auction-pur- 
chaser is one which-arises between the parties to the 
anit, and as such is triable under section 244, Civil 
Procedure Code Prosunno Kumar Sanyal v. Kali 
Das Sanyal, 19 O. 683; 19 I. A. 168; Chand Moone 
Dasya vy. Santo Monee Dasya, 24 C.707;1 C. W.N. 
534; Nemas Chand'v. Deno Nath, 2 O. W. N; 691, re- 
ferred to. MUHAMMAD AHMAD JAN v. BANK OF UPPER 
INDIA, 12 O 0.175 586 














ss, 244 (C)—“ Repre- 
sentative ”—Sule in execution of a simple money. 
decree—Auctim-pui chaser is not judgment-debtors 
rep! eventative, 

An auction-purchaser at a salo, in execution of œ 
simple money-decree, is not “representative” of the 
judgment-debtor within the meaning of section 244 
(a), Civil Procedure Code. b ah b 

Ishan Chunder Sukar v. Bens Madhob Sirkar, 24 O. 
62 ; 1 C. W. N. 36, relied upon. 

Prosunno Kumar Sanyal w, Kali Das Sanyal, 19 O. 
688, referred to. : 

Bardurmal Jaganath v Aranvayal, 21 B. 208 
at p. 209, Imtiaz Begum v. Dhuman Begum, 29 A. 2765; 
A. W. N (1907) 64, 4A L. J 186; Gulsars 
Lily, Madho Ram, 26 A 447; Phul Chand Ram v. 
Nursingh Prasad Misser, 28 0.78 °Kirpa Nath Pel v. 
Ram Laken Dasya, 1 C. WON. 708, distinguished. 
MAHOMED Hassia v Ma Sein Bwirn,5 L B.R.85 713 


SSS — $8.244,457—‘Party” 
meaning of-—Mvnor represented by married woman or 
by person hurting udve s” inte: est—Guardian ad litem 
to be properly qualified —-Guardians and Wards á 
(FIIL of 1890), 8. 68. 

Section 244 of the Civil Procedure Code, 1882, ap- 
plies to questions arising between parties œ the 
snit in which the decree was passed, that is to say, 
between parties who have been properly made 
parties in accordance with the provisions of the 





Code. 4 
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Where a minor was represented in a suit by a 
marrigl woman or by a parson having an adverse 
interest : 

Meld, thathe was never a party tothe suit in the 
proper sense of the term. 

A married woman was disqualified under section 457 
of the Civil Procedure Code, 1883, from being appoint- 
ed a guardian ad liten : 

Although section 63 of the Guardians and Wards 
Act gives a preference to the appointment of the 
guardian of the person ofa minor as guardian for 
2 suit, yot a married woman who was appointed 
asthe guardian of the person of a minor could not 
be appointed asa guardian ad litem, for the Guar- 
dans and Wards Aot leaves section 457 of the 
Civil Procedure Code untouched, and the effect of the 
two statates read together is that a proper guardian 
of the person of a minor may, if properly 
qualified, be preferred asthe guardian ad litem of the 
minor. RASHID-UD-NISA V. MUHAMMAD ISMAIL KHAN, 
13 0 W. N. 1182; 100. L. J. 318; 6 A. L J. 822; 11 
Box. L. R. 1225 ; 6 AL L. T- 280 864 


DEEA ss. 244 and 3II— 
Purchaser at previous mortgage sale before mstitution 
of present suit, whether representative of judgment- 
debtor—-His loons standi for applying for setting 
aside sule-—Unvegistered transferree of tenant— Re- 
cogattion by landlord, 


When the landlord of an occupancy holdmg ob- 
tains a decree against the registered tenant, an in- 
registered transferee of the tenant, into whose hands 
the holding has passed in whole or in part, 
is bound. by the . decree and is, therefore, 
& representative of the judgment-debtor within 
the meaning of section 244 of the Civil Pro- 
cedure Code and is entitled to apply for setting 
aside a sale held under the deoree. 

alegar Ali v. Asaboddin Kazi, 9C W.N. 134 and 
Srimati Nissa Bibs v. Radha Kishore Mantkya, 11 
C. W. N. 812, followed. 

The appellant purchased an oconpancy. holding 
at a rent sale on February 20, 1906. The re- 
spondent applied on November 13, to have it set 
aside and alleged that he purchased itat a mortgage 
sale on November 19,1903. He alleged that the 
landlord had recognised him after the purchase 
by the appellant - 

Held, that it was not open to the Jandlord at 
that stage to recognize the purchase of the re- 
spondent so as to prejudice the position of the ap- 
pellant, and that if the holding was not transfer- 
able the application by the respondent should be 

ismissed, and if Æ was transferable the sale should be 
set aside, as it was found that it was vitiated b 
fraud. BHUPENDRA NATH v. UPENDRA NATH 3 


——--———— S, 244- Evidence Act 

(I of 1872), s 44—Suit and proceeding — Compr omise 

e —Fraud—Subsequent pi oceeding —Iitght to show that 
previous proceeding and compromise were tn fraud of 
applicant's right, 


An application for setting aside a sale purported 
toha®e been signed by the appellant and her brothers, 
In that application a compromise petition purport- 
ing to have been signed by all of them was pre- 
sented. Subsequently the appellant presented this 
application for setting aside the sale. 
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Held, that she is entitled in this application to 
show that she had no part in the former procecd- 
ing, that the compromise was obtained behind her 
back and in’ frat@l of her rights and that ıt was 
not binding upon her, without having the com- 
promise set aside either on review or ina regular 
suit. 

Rajib Panda v. Lakhan Bendh Mahapatra, 27 ©. 11; 
8 C. W. N. 660, referred to. BRREMATY ASABAN fie 


v. ANANDA OHANDRA DUTT 1 
: an mn §. 248 —Judgment-dedtor 
dead on the date of wtice—Legal representative of the 

deceased not impleaded —Limitation Act (XV of 1877), 

Sch, IT, art, 179, el. 5. 

An application for execution was made, after 
the judgment-debtor’s death, without bringing his 
legal representative on the record. Notice under 
section 248 of the Code of Civil Procedure was issued: 

Heid, that the period of limitation under claused 
of article 179 ofthe second Schedule to the Limit- 
ation Act 1877, began to run from the date of issuing 
notice under section 243 ofthe Code of Civil Pro- 
cedure, 1882, it being immaterial whether the ap- 
phoation upon which the notice was issued was valid 
or not’ Dhonkal Singh v. Phahhar Singh, 15 A 84, 
followed ; Madho Prasat v. Kesho Prastd, 19 A. 337, 
noted, Kammal Singh v. Larartt, 2 A. L. J. 67, dis- 
tinguished. JAMNA DAT v. BISHNATH SINGH, GA. L J. 
O44 817 
—_ anan 8. 248—Issue of notico 

does not mean adjudication on question of limit- 

ation 








—— S. 252 —Boecution — Dec- 
ree agtinst assots in the hands of a representatiwe— 
Subtequent judul adjudication that a th@rd party 

. wis entitled to deceased's assets— Whether that party 
cun be made defendant's representative in evecudion, 
M, deceased, having executed a pro-note to plam- 

tiff, plamtiff filed a suit against M/s widow, and 

got a decree against the assets of M ın the de- 
fendant’s hands. Prior to this swt V, a daughter’s 
son of M, sued M's widow for M’s properties on the 
basis of a will and eventually succeeded in appeal. 

After the death of M’s widow plaintiff applied to 

make V seéond defendant in execution : 

Held, that execution should only proceed against 
the legal representative who was made defendant 
in the suit or his or her representatives. 

When a person is sued as the legal representa- 
tive of a deceased person for the recovery of a 
debt due by the deceased, and a deoree is given 
for money to be paid out of the assets of tho 
deceased inthe hands of the legal ropresentative, 
the decree is nonetheless a decree against the legal 
Tepresentative. . 

Sublammav. Venkattkrishnawma, 11 M. 408, followe 
ed; Sunda v. Budan, 9 M. 80, referred to KALIAPPAN 
BERVAI KARAN v. VARDARAIULO, 6 M. L T.199 737 
— ——— sS. 273 © 938 

S. 278 306 

——— S8. 285, 295—Rate- 
able distribution Simultaneous execxtion of decree— 
“ Shall determine clann and objection to attachment,” 
meaning of —Scope of 8. 285, O. P. C. 1882 é 
R got a deoree for mney against I in the Sab- 

Judge’s Court at Faridpur, and on the 2lst Novem-® 

bor, 1908, purchased the attached property of tho e 

judgment-debtor, and the amount yealised by the 
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sale was set off against the decree. In the mean- 
while G had got a decree for money against I in 
the Munsif’s Court at Goalundo and apphed for 
execution against the same property. On the 19th 
September, 1908, he applied to the Sub-Judge at 
Faridpur, for an order on the Munsif at Goalundo 
not to sell the property and also for rateable dis- 
tribution of the assets which might be realised by 
sale in the Faridpur Court The first prayer was 
rejected and it was ordered that the second prayer 
might be considered when assets were realised. 
G then applied to the Goalundo Oourt for trans- 
mission of his execution case tothe Faridpur Court 
which application was refused. He then applied to 
the Faridpur Oourt for rateable distribution. That 


application was granted and B was directed tore- © 


fund ‘the sum which was set off against his decree. 

Held, that as G had made no application, prior 
to the realization of the assets, for execution of 
his decree to the Faridpur Court, he was not en- 
titled to a reteable distribution under section 205 
of the Civil Procedure Code, 1882, and that his 
npplication to the Faridpur Court for an order on 
the Goalundo Court not to sell the properties can- 
not be deemed to be an application for execut'on 
of has decree. 

Olark v. Alexander, 21 C. 200 and Har Bhagat Das 
Marwari v. Anandaram Maruari, 2 C. W. N. 126, 
referred to. 

A decree cannot be executed simultaneously against 
the same property in more than one Court 

Section 285 of the Civil Procedure Code, 1882, 
is governed by the immediately preceding sections 
with which it must be read, and the words “shall 
determing any claim thereto and any objection to 
the attachment thereof” mean any clum or objec- 
tion gf the sort which can be summarily enquired 
into and decided in execution proceedings. 

Chokalingam Chetty v. Muthia Chetty, L. Bur. Judg- 
ments (1893-1980) p. 161, followed, 

Therefore, an application for rateable distribu- 
tion tannob be deemed to be an application for 
determination of any claim to attached property or 
of any objection to the attachment thereof within 
the meaning of section 285, Civil Procedure Code. 

If, in contravention of section 285, Civil Procedure 
Code, an inferior Court, in ignorance of the 
proceedings pending before the superior Court, pro- 
ceeds with execution and brings,a property to sale, 
the superior Oourt can adopt the proceedings as 
if they were taken by itself, and is competent to 
determine any claim for rateable distribution of 
the assets realised by the sale. 

Bykant Nath Shaha v. Rajendro Narain Rai, 12 C. 
833 apd Bhugwan Chunder Kritiatua v. Chundra Mala 
Gupta, 29 O. 778; 10. L. J. 97, followed. RAMJASH 
‘AGARWALA V. GURU OHARAN SEN 105 
w Sa 265 — Property under 

- attachment by order of Subordinate Judge—Sale by 

| Mansif—Nu Uity— Jurisdiction of Munsif, 

-~ Where a sale is effected in pursuance of the 
orders of a Munsif, and the property sold is at 
the date of sale under attachment in execution of 
decrees pending.in the Court of the Subordinate 


© Indge, the sale is a nulliy and no interest in the 


eproperty passes thereunder tothe purchaser, as the 


e Munsif has no jurisdiction or authority to sell 


the property which is under attachment in cxeou- 
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tion of a decree pending in the Court of the Bub- 


ordinate Judge. Har Prasad v. Jajan Lal, 27 A, 
56, followed. DROPATI BIBI v. Ran Raspat, 6A L J. 
708 8I 

ss. 203, 306 et 


Seq.—Auction purchase by decres-holder—Non- 
payment of poundage fee—Re- sale—Deficrency n 
price—Purchager’s default, 

Where at an auction sale in execution of a decree, 
the decree-holder became the auction, purchaser but 
did not pay the ponndage fee, and the property was 
put up to sale again when he again purchased it for 
a lesser amount ' 

Held, that under section 293 of the Civil Procedure 
Code the difference of price was caused by reason of 
the purchaser’s default, and that section 306 or the 
following sections were not applicable to the case. 
MADHU Supan Das v. PURNA Onanpra, 9 O.L J. 
116 266 
an S. 295-—Rateable dis: 
~ tmbutioh—Simultaneous execution of decree 
ee to - set 


S» 31 1—Snit 
572 


m S: BI L—Application for 
getting aside sale on the ground of fraud by 
auction-purchaser 586 

S. 31 1—Right of pur- 

chaser at previous mortgage sale before institution 

of present suit to apply for setting aside sale of 

occupancy holding in execution 39 


S. 3) I—Evecution—Sale 
— Application to set aside sale—Interim order by ap- 
pellate Court staying sale pending disposal of appeal 
—Completion of sale before receipt of stay order from 
appellate Cout, effect of. 

Where, on an application to set aside a sale held in 
execution of a decree, the appellate Court passed an 
interim order for the stay of sale pending disposal 
of the appeal before it, but before such order was 
communicated to the first Court, the sale actually 
took place on the date fixed. 

Held, that the sale was valid and was not liable 
to be set aside. ~ 

Bieseswar, Chowdhurant v. Haroo Sundar Mozwmdar, 
1C. W. N, 226. followed. 

Hukam Chand Bod v. Kamalanand Singh, 33 C. 
927,3 © L.J 67, not followed. Mursu KUMARASWAMI 
ROWTHAN MINDA NAYANAR V. KUPPUSAWAII AIYANGAR 
6M L. T. 169 82 
m s. 313 438, 
S. 320—Decree trans- 
ferrod to Collector, principles govorning the relations 
of Collector and Civil Court IN 572 





aside gale does not lic 


























maan S, 323—Talukdani Bet 
(VI of 1888), 3 31 as umended by Act II of 1905— 

Ignorance of latc—Consent—Consent in writing given 

by Talukdari Settlement Officer—Presumption. 

Ignorance of lawisno excuse. Every man must 
be taken to be cognisant of the laws, otherwiad 
there is no saying to what extent the excuso ake 
ignorance might not be carried. Dilbie v. Lumley, 
(1802) 2 Bast 469, referred to. 

Where a certam act requires the concurren€e of 
an official person there is a presumption in favour 
of its due execution on the ground of the legal 
maxim: Omnta presumuntur rete et solenniirr esse 
acta denec probetur in contrarium, In such cases 
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everything ‘is presumed to be rightly and duly per- 
formed until the contrary is shown That presump- 
tion œn indeed be rebutted by proof that certain 
forms required by law were not complied with. 

@ person, holding a certain office, is empowered 
by law, in virtne®of that office, to, give previous 
consent in writing to certain proceedings or acts 
as a condition precedent. to their legality or 
validity and the person as a matter of fact gives 
such consent, ib cannot be the Jess a consent pre- 
viously given in writing, merely because at the time 
of givmg it he happened tobe unaware of the law, 
empowering him to consent, or, being aware of it, 
he thought he was consenting in virtue of another 
office which he held His ignorance of the law, 
giving himthe power, cannot make the consent not 
& consent and is no legal ground or excuse for 
withdrawing ıt after he has once given it. 

Consent is an act of reason, accompanied with 
dehberation, the mind weighing, asin a balance, the 
good and evil on each side, that 1s, it must not be due 
to fraud or undue inflnence. 

The powers under section 323 of the Code of Civil 
Procedure, conferred on the Collector and those 
conferred on the Talnkdari Settlement Officer by 
section 31 of the Talukdari Act are both enabling 
or discretionary and are not necessarily ofa 
mutually contradictory character Where the two 
offices -are combined in one and the same person on 
grounds of publio convenience or expediency, his 
action must be referred to the exercise of his dis- 
oretionary powers under both sections, if it can be 
so referred. Itis not that ın respect of one office 
the action was without, andin respect of the other, it 
was with, jurisdiction 

Section 31 of the Talukdari Act, prescribes no par- 
ticular form for the consent All it requires is that 
there must be (1) consent, (2) that it must be pre- 
vious, and (8) that it must be in writing PARSHOT- 
ram HARGOVAN PAREKH v. HARBHASMJI, 33 B. 443, 11 
Bow. L. R. 665 3 





Su i i~ 
7 8 on 8 


aaa aaa 8. 373—Scope of the 
secthim—Active power of Court limited to permit 
withdrawal with laberty to bring fresh suit— Power 
can be exercised by appellate Oourt—“ Pending,” 
meaning of— Sufficient grounds,” snterpretation of 
—Formil defect—Ejusdem generis—Unconditional 
withdrawal is at plaintiff's optton—LHffect of un- 
conditional withdratcal—Proper order where un- 
conditional withdrawal takes placs in appellate 
Court. 
’ The active power of the Court under section 878 of 
@vil Procedure Oode is limited, except as to costs, to% 
those cqses where the plaintiff asks for permission to 
withdraw with liberty to bring a fresh swt. Haidar 
Shah v Jamna Das, 17 A. 166 at p. 161; Diwalta v, 
Dmoo, 9 C P. L. R 3, followed. 
e Leaveto withdraw under the terms of the section 
ow be given at any time while, and by any Court in 
which for the time being, htigation is pending; the 
word “pending” covers proceedings up to the final 
deqgee ın appeal. 

Section 873 is an exception to the rule of res judicata 
and like all exceptions must be strictly construed. The 
words “ sufficient grounds” in ol (b) must be inter- 
preted to mean something which is ejusdem generis 


cable to suits 
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to formal defect in ol. (a). The words are limited to 
some defect in the suit which has the effect of shut- 
ting out a fair trial thereof on the merits and arses out 
of some error made in good faith by the plaintiff, or 
by the Court at tif mstance of either party, which 
can only be effectively set right by a trial de noto 

Leave to withdraw without hberty given to sue again 
is not a form of order contemplated by section 373. 
Unconditional withdrawal of this kind is at the option 
of the plaintiff and the Court cannot be said to per- 
mit that which 1t has no power to prevent. Mohemaya 
Chawdhiatn v. Durga Churn Shaha, 9 O. L. R. 332, 
dissented from. 

Where a plaintiff abandons or withdraws his own 
suit at his own will, without liberty to bring a fresh 
suit, section 378 will prevent his repetition of the suit. 
Where he does so after any issue has been tried and 
decided, section 13 of Civil Procedure Code will add a 
further barrier thereto. 

Where an unconditional withdrawal takes place in 
the appellate Court, the withdrawal deprives tho 
Court of its seisin over the decree in appeal, and tho 
matters decided by that decree cease to be sud judice, 
The appellate Court has no power to order œ sus- 
pension of the rule of res judicuta without liberty to 
bring a fresh suit. The proper order for the Court in 
guch a case is to file the appeal without judgment or 
decree. SITARAM v. OnnOTKAI, Š N. L. R. 88 6I 
— aman Sa 373 —Application for 

leave to withdraw a suit with liberty to bring a 

fresh suit—Order of Court allowing the withdrawal, 

but refusing permission to sue again-——Petitioner 
not informed of the proposed order of Coust— 

Practice. 

On an application presented to Court under sec- 
tion 873, Civil Procedure Code, for permissio& to with- 
draw the suit with liberty to bring a fresh suit, 
the Court should either pass an order in the terms 
prayed for or refuse the application and proceed 
with the suit. It cannot allow the withdrawal and 
refuse the applicant leave to bring a fresh suit 
unless the petitioner is informed of such proposed 
order and he consents to it. SuBBAN CHETTY v. 
LATOHMI Asmat, 6 M. L. T. 191 206 

maan Sa 37 £1 — Compromise de- 
crese— Relates t) the suu”, meaning of. 

The words ‘relates to the suit’ in section 375 of 
Act XIV of 1882 mean ‘relates to the matter of the 
claim in the case’ and there is nothmg in the sec- 
tion to restrict the relief granted in the compro- 
mise to what is prayed in the plaint or less. 

Joti Kuruvetappa v. Isart Birusappa, 30 M. 478 at 

480, partly equal to16 M. L. J. 854; Purna Chandra 
Bartan v. Nil Madhub Nandi, 5 C. W.N. 485 and 
Gurdeo Singh v, Chandrika Singh and Chandi ska 3ingh 
v. Rash Behar: Singh, 38 O. 193 at p. 222; 5 O.IeJ. 611; 
1 Ind Cas, 918, followed. 

Venkatappa Nayanim v, Thimma Nayanim, 18 M. 410 
at p 41dand Muthu Vijaya Raghunatha Udayana Tewar 
v. Tandavaraya Tumbiran, 22 M. 214, referred to, 
Naresan CHETTY t. Vencu NACHIAR OI 
S. 409—Application te 

sua in forma pauperis—Enquiry into the question 

of pauperiam—Scope of enquiry—Whether enquiry 
can be extended to questions affecting the merits of 
the case— Waiver by party—Jurisdiction, 

An enquiry under section 409, Civil Procedure 
_ Code, (XTV of 1882), should be confined to the ques, 
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tion of pauperism of the applicant and should not 
be extended so asto cover matters touchmg the 
merits of the case, 

Vujendra Tirtha Swami v. Sudhindra Tirtha Swami, 
19 M. 197 and Kamrakh Nath v, Biindar Nath, 20 A. 
299, dissented from. é 

Rathnam Pillar v. Pappa Pillai, 13 M. L. J. 196 
(F. B.), followed. 

The fact that the Court makes an enquiry into the 


_merits, under section 409 of Act XIV of 1882, with- 


` 


out any objection by the party will not make ita 
case of waiver, assuming that such waiver would 
give jurisdiction to the Court to decide the question. 
VENKOBA Row v. THUNIYA NATARAJA CHEeTty 82 
S. 437 435 
— §. 457—Married _ wo- 
man cannot be appointed guardian adiiten 864 


- Se 462—Power of 
gua dian ad litem to compromise without sanction of 
Court—Guardian ad litem also a party defendant 
and father of minor—MRelease of rights affecting 
family—Compromise of doubtful rights. 

Under ordmary circumstances a compromise by 
the guardian ad litem of a minor cannot be entered 








into without the sanction of the Court, but a com- | 


promise, by the minor's father of a doubtful family 
claim, should be upheld. GANESHA Row r. TULJARAM 
Bow 928 








__-— s. 486 938 
ee ae 938 
gs. 492 to 497.990 


—— S. 503—Appointment of 

receiver after passing mortgage decree 437 

ee > ~ §. 522—Appeal—Decree 
passed ty accordance with award made subsequent to 
presentation of application under s. 525—Decree ap- 
pealable. 

An appeal lies againsta decree passed in accord- 
ance withan award made subsequent to the pre- 
sentation of an «pplication under section 526, Oivil 
Procedure Code. Goxan Onanp č. MUKHAN SINGH 
80 P. Ha 1909 ; 136 P. W. R. 1909 597 
a 8, 5 25— Application undar 

3. 525 presented before award pronounced or 1educed 

to writing—Apylication should be dismissed as pre- 

mature, 

An application for filing an 
tion 525, C. P O., should be dismissed as premature 





and must fail if the award had not been pronounced - 


orally or reduced to writing at the time of mak- 
ing the application. Gopi Reddit v. Mahanandt 
Reddi, 12 M. 881 ; Sustee Churn Chuker butty v. Taruck 
Chander Ohatterjee, 15 W.R.9 (F. BJ), Mahomed Wahid- 
ud-din v. Haliman, 25 0.757; 2 C. W. N. 422 (F. B), 
followed. 

Bhaghan Singh v. Musammat Ram Kaur, 88 P. L. R. 
1906, distinguished. GOKAL OHAND v. MUKHAN SINGH, 
80 F, R. 1909; 186 P. W. R. 1909 597 
—— -z aa mraman Ba 539—Suit against the 

head of a mutt by lay diserples—Prayer for declara. 

tion that the head is not lawful trustee and for hts re- 
movai from office—Scheme for administration of de- 
yasthanam properties affiliated to the mutt— Main- 

tamability of action—Whether head of a mutt 48 

etrustee or holder of ltfe-estate. 

Ynder section 639, C. P. O., a suit by the lay 
disciples of a mutt or the worshippers at the devastha- 
nim, is maintainable against the head of the mut? 

s 
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for a declaration that he has not been lawfully 
appointed and for his removal from office. It is 
not necessary that a successor should first be ap- 
pointed to the deceased holder of the office end 
that he should sue for possession from the trespasser 
or the man in unlawful possession. ° 

Hven though the head of a mutt may not be 
removed from office by a suit under section 539, 
Civil Procedure Code (XIV of 1882), still on proof of 
mismanagement or waste he may be divested of 
the devasthanam properties in his possession and the 
Oourt can make necessary provisions for a proper 
administration of the trust. h 

Neti Liama Jogiah v. Vencatacharlu, 26 M. 460 and 
Bishen Chand Basawat v. Nadir Hoss1n, 18 C. 329; 
16 I. A. 1, followed. 

Striniyasa Ayyangar v. Strinivasa Swami, 16 M. 81, 
not followed. 

Strinwasa Swami v. Ramanuja Chariar,.22 M. 117, 
distinguished. 

The question whether the head of a mutt is the 
halder of a life-estate or a trusted was referred to a 
Full Bench. KALISWARA GuRUKKAL V. NATABAJA TAM- 
BIRAN, 6 M. L. T. 193 255 


—— c S. 539, scope of 508 


S. 568—Appellate Court 
—Addstional evidence by consent of parties—Docw. 
mentary evidence—Admission not objected to—Ques- 
tion of fact—Difference of two Couris m India—Ma- 
tertal not entirely the same—-Privy Counci practice. 
Where the examination of certain witnesses was 

taken with the assent of both sides by the 

High Court on appeal, it is not open to either 

side to complain of it before the Prvy Council. 
Where certain documents were admitted by the 











, High Oourt on appeal, and their admission was not 


objected to atthe time, no objection can be urged 
before the Privy Council to their admission. 
Where the two Courts in India have differed on a 
pure question of fact; and the materiale before them 
havo not been entirely the same, the Privy Council 
will not interfere unless it is satisfied that the decree 
appealed agamst was wrong. JaGARNATH PERSHAD v. 
Hanuman Perspad, 180. W. N. 830, 100. L J. 74; 
6M. L. T. 1; 11 Bow. L. R. 861; 19 M. L. J. 435; 86 





0. 883 46 
———— Sa 578 382 
— s. 583 30 





maan ama 8S. 586 —Second Appeal 
—Suit of the nature cognizable m Small Cunse Oourts 
—Provinoial Small Cause. Courts Act (IX of 1887), 
Sch. IT, cl. 85 (7 )—Illegal dtstress—Payment under 
a pressure of issus of distress warrant, © 
“ Where certain new rates were imposed upon the” 
plaintiff by a Municipality, and the plaintiff at first 
refused to pay on the ground that they were illegally 
imposed, but, under pressure of the issue of a distress 
warrant, did eventually pay and bring a suit for the 
recovery of the amount levied and damages - ° 





Held, that as there was no distress, the suit was not æ @ 


one in tort, but for money had and received and was 
cognizable by the Small Cause Courts; that the mere 
fact that payment was made under pressure of the 
issue of a distress warrant did not bring the case 
within article 85, clause (j) of Schedule II of the . 
Provincial Small Cause Courts Act; and that as the 
claim was below Rs. 600, no second appeal lay under 


os 
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section 686, Civil Procedure bode, 1882. CHAIRMAN 
oF Sayrirus v. BEPIN BEHARY SEN 429 
——— Pa Nga s. 588, cl. 286—r. 

sand of case by appellite Court on questions ef fuct— 

Appeal to Migh Court against the order of remind— 

Whether High Court c m entertain questims of fact. 

Where a lower appellate Court remands a case on 
questions of fact, the High Court cannot, in appeal from 
the said order of remand, go behind the findings of 
the lower appellate Court. 

Venganayan v Ramis omy Aryan, 10 M 422; Gaurs 
Shankar v. Karma Bibi, 15 A. 418; Tika Ram v. 
Shuma Chirun, 20 A. 42, followed. JOSEPH ÁRMUGAM 
Piural 1. MURUGA Propar, 6 M. L. T 198 283 


Sa ss. 588, 622—Orders 
passed on appeal under s. 588—High Court—Revi- 
sion. 

The High Court has power under section 622, 

Civil Procedure Code, (XIV of 1882), to mterfere with 

orders passed in appeal under section 688. VENURI 

















VENKATASUBBIAH i. GAGGAYA 724 
—— —- S. 588 438 

— - S. 622 724, 780 
— —~ sch. 4, form 185 





-———-— — (V of 1908), ss. 2, 109, O. 
I. R. 45—-Order of renend—Final or interlocut ry 
order—Appeal to Priry Council—Practice 
Where in a remand order the Court decides only 

a part of the case and leaves other matter still 

to be determined, the order is not a final order and is 

not, therefore, open to appeal to the Privy Council. 

Saiyid Mushar Hossein v. Musimmat Badha Bibi, 

17 A. 112 (P C.); 221A 1, distinguished. Standard 

Discount Co. vy La Grange, L. R. 3C. P D 67; Salaman 

v Warner, (1891) 1 Q. B. D. 734, referred to. BA- 

NATH Dass v Boman Bini, 6 A. L. J. 786; 6 M. L. T. 

94 


67 
——— Ba 2 (2) 


——— —s. I], Exps. l, 2— 
Res judicata —Date of institution or date of decision 
—Oompetency of Court— Competency of first Court 
ant not that of appeal determine res judicata. 

The date of decision and not that of commence- 
ment of the litigation has to be considered in deter- 
mining the question of 7es judicata, Balkishinm v. 
Kishan Lal, 11 A, 148 (F BJ), followed. 

The fact that an appeal lay to the Civil Court 
from the decision of a Revenue Court in one of the 
suits and to thé Commissioner in the other cannot 
affect the question of res judicata. It is the 
competency of the Court of first instance to 
entertain the two suits whioh regulates the ap- 
niication of the fule of res judicata. The application 
ot the rule is irrespective of any provision as to 
the right of appeal from the decision of the Oourt of 
first imstapce. BENI MADHO v. Innar Sanar 707 
S. Il—Res judicata— 
Plea which ought to have been raised— Competent to 
try-——Munsiff’s jurisadiction—Act to consolidate and 
œ œ amend the law relating to principal Sadar Amins, 
etc.—Act (XVI of 1868), s. 18—Vuluation of suits in 
1868—Market-value—Act to amend the law relating 
t®Stamp duties Act (XXVI of 1867), Sch, B,art. 11— 
Hindu Law—Reverstoners—Suit during the life-time 
of the widow fur a declaration that an alienation 
made by her is inyvulid—Subsequent suit after widow's 
death for possession against the alienes. i 
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In 1868 Munsifs were ompowered to try suits 
of which the subject-matter did not exceed in amouns 
or value Ra. 1000. 

According, to Apt XXVI of 1867, stamp duty 
on plaints was fixed on the market-value of tho 
property, which, where the property was a revenue 
paying property and the settlement was temporary 
was eight times the Revenue so payable unless and 
until the contrary was proved, 

Plaintiff, who was a remote reversioner in res- 
pect of an estate left by a Hindu in the hands of 
his widow, brought a suit in the Court of the 
Munsif, along with the next reversioner, in 1868, for 
a declaration that a certain alienution made by tho 
widow was imvalid. He valued the suit at Rs. 237.9 
eight times the Government Revenue. The ahena- 
tions were declared invalid as agamst his interests, 
He subsequently brought the present smt, after tho 
death of the widow, -for possession in the Court 
of the Subordinate Judge. The Revenue payablo 
was still Rs. 52-14: J/eld, that the former sut of . 
1868 operated as res judicat: between the parties, 
In order to see whether in 1868 the Munsif, would 
have had jurisdiction to try the present suit one 
must look to the state of affaira in 1863. Tho 
present valuation cannot be looked at for the pui- 
pose. The decision of the Munsf was that of a 
competent Court and that his findings, which were 
upheld on appeal, were binding on the parties and they 
were not entitled to go behind them, 

The plaintiff being the next reversioner, his right 
to sue for possession arose on the death of the 
widow, the former decision was conclusive between 
the parties only upon the point that the alienation by 
the widow was invalid as against the plaintiffs interest. 

A plea that an alienation made by a widow is 
valid owing to the next reversioner having given 
his corkent, ought to be raised when a reversioner 
sues fora declaration that the alienation is invalid, 
If it is not raised then, it cannot be raised in a subse- 
quent suit by the reversioner for possession. Hay. 
rang: Singh v. Manokarntka Bakhsh Singh, 5 Ash, J, 
1;3M. L. T. 1,120. W. N. 74; 9 Bom. L R 1848, 6 
0. L. J. 766; 30 A 1, distinguished. CHURAMAN 
KANDU T. AJUDHIA SINGH 117 


—— S. L]—Fal decision— 
Decision of a point not necessary to the dispusal of the 
sutt—Res judicata, 


Where a Court comes toa final decision upon 
any point, which is sufficient in itself to dispose of 
a case, and then proceeds thereafter to discuss some 
connected or anaillary point, such further discussion 
is merely an obiter dictum and cannot be treated as 
res gudiata, 


. 

To constitute res judicata something substantially 
and materially in issue between the parties must 
have been finally decided by the Court empowefed 
to deal with it. And while no doubt everything 
which is necessary for the disposal of the suit, 
even though only incidentally necessary yet necessary, 
does fall within the scope of those words and would 
constitute res judicata, yet ‘once a decision has been 
come to upon any preliminary point, be it either 
a point of law or of facs ora mixed question of law 
and fact, which is sufficient in itself to dispose of thb 
whole suit, if the Judge goes on to discusg othere 
questions, the decision of them wopld not be final. . 
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Only that decision can be final which is (a) 
final in itself, or (b) allows the party aggrieved by 
it to carry 16 further and get ıt made final. There- 
foro, a decision upon any question, which doos not 
open the door to the parties aggrieved to carry 16 
to the next Court, is not, in any sense, a final deci- 
sion unless the Oourt which has decided it is itself 
the Oourt of final jurisdiction for that suit 

The decision ober of any question, not necessary 
to the disposal of the suit, is nut a final decision. 
AHMEDBHOY HABIBHOY v. SIR Dinsnaw Perit, 11 Box 
L.B 366 and 645; 6M.L T 200 124 
ss. 47, 96, 104(h), 

135 (2)—Returmng from such tribunal—Judg- 

ment-debtor—Ezemption from arret—Order Jor 

arrest in evacution of decree—Appea'able. 

The appellants who are residents of Bombay, went 
to Benares to attend a case in the Court of the 
Subordinate Judge of Benares. They put up ata 
Dak bungalow, attended the Court on the 27th of 
March, 1909, and after the work was finished, they 
returned to the Dik bungalow and thence proceeded 
to the Railway Station. They took tickets for 
Allahabad, and when they were actually seated ın 
the train, they were arrested ın execution of a dec- 
rev: Held, that under the circumstances 16 could not be 
held that at the time of arrest they were return- 
ing from a tribunal within the meaning of section 
185 of Act V of 1808. Wooma Charan Dhole v. Ted, 
14 B. L. R. App. 18, referred to, In the matter of Siva 
Bus Shavuntaram, 4 M. 817, disapproved. 

An order made under section 47 of the Code 
being an order for the execution of a deoree, 1s 
a decree, and is appealable under seotion 96 of the 
Act. Tha exception in clanse (A) of section 104 of 
the Code is entered therein, because provimon is 
made elsewhere for an appeal from an order of 
arrest ‘In the execution of a decree. Section 104 
only relates to appeals from orders which do not 
amount to deorees. ARDESHIBJI -FRAMJI V. KALYAN 
Das, 6 A. L. J. 912 46 

S. 47 


eee 342 

d S. 73—Raterhle distri- 

bution of assets—ditachment lefore judgment by four 

plaintifis—Distribution among three of them— 
dtemedy of the fourth dervee-holder. 

Four differont plaintiffs in four different suits 
against the same defendant attached, before judg- 
ment, the same movable property of the defendant. 
The suits were decreed. 

Three of the decrea-holders applhed for rateable 
distribution of the proceeds of sale of the property. 
Before theamounts wore taken out by them the 
fourth decree-holder also applied to be allowed to 
share rateably in the moneys in Court, but his appli- 
cation Was refused: 

Held, that although section 73 of the Civil Proce- 
durg Code, 1908, did not apply to the case inasmuch as 
no apphgations for execution had been made before 
the receipt of the assets, yet the Code contemplated 
rateable distribution; and the Oourt was not justifi- 
ed in granting rateable distmbution to the holders 
of the three decrees completoly ignoring the attach- 
ment of the fourth decree-holder who was held to 
be entitled to take such action as he may bo advised 
ta, enforce a refund of his share of the moneys paid 
away. BUTLOO KĦAN v. GOMANI SINGH, 18 O. W N. 
177 836 





























INDIAN CASES. 


e 
[1909 


Civil Procedure Code—(1908)—contd, ‘ 
S. 96—Appeal from an 
46 


S. 100—Second epprat 
—Misreading cridence—Jiscorstructiun of ogre 
depuaitiun—Ambigncus — admission—-Migconstruction 

of document. . 

Where the lower appellate Court has misread 
evidence, as ‘opposed to misconstruing a document, 
that error cannot be set right m second appeal 

Himmut Als Ahadim y  Nyamutoollah Ahad, 
23 W. R 250; Shb Chandra Jtoy v. Chandra 
Naraın Auker ee, 82 O. 719; 1 C.L. J 232 and 
Iswar Ohunder Suntra v. Satish Ohunder Girt, 30 C. 
207 at p. 210, 7 C. W. N 126, referred to. 

Where the case is uot one in which the entire 
deposition has been misconstrued, but 18 a case of 
an admission made, which is not altogether am- 
biguous in its terms, and the mference therefrom 
18 not an inference of law but an inference of 
fact, the High Court cannot mterfere in second 
appeal. ANANTA GHOSH r. PYARY Lat SUKEn nn 

E IOI 
5 S. 10Q—Second appeal 

— Error of ltw—Eioneous view of evidence—Omis- 

ston to consider importent part of evidence—Deposi- 

tion, ometi uction i f—No question of lauw. 

An erroneous view of evidence does not, in every 
case, mvolve an error of law sufficient to support 
a second appeal But a total omission to consider 
an important part of the evidence is an error 
of law. 

Iswar Chunder Santra v. Satish Chunder Giri, 30 
0. 207, referred to. 

The construction of the deposition of a witness 
is what the Coort thinks proved by it. It ig 
a misapphcation of the term to speak of 3t as a con- 
struction so as to make it a question of law. 

Himmut Ali Ahadun vy Ayamutoollah Khadim, 23 
W. R 250, referred to. Narain PAL v. ADDOITA - 














order for arrest 

















MONDAL 104 (h) 173 
+--+ S —A 

from an order for arrest Pe 

S. 104 342 

———-——- s. 109 967 


——— S, L1O—Privy Oounril, 
leave to appeal to —Small amount at issu’, 

16 would be very wrong to put a party to the 
great expense of an appeal’ to the Prvy Council 
in a case where a small amount was at issue. 

Spooner v. Juddow, 4 M. I. A. 358, followed. 

And the High Court not having the power of 
putting the appellant to terms, will not certify 
guch a case as fit for appeal to the Privy Counail, 

The proper course for the appellant in such 
a case to adopt is to apply for special leav® 
direct to the Privy Oouncil. CLARKE V. BRAJENDRA 














Kıssorg, 18 C. W. N. 1127 786 
_ —— S. 115 780 
— ——— — s. 115 466 





-———— §. 135 (2)—Beturning 9 


4 
s. I41, 0.9, R. I3— 
Miscellaneous proceedings—Application to High 

Court for setting asido un ex parte order. e 
An apphcation for subtitution of namos was 
disposed of es perte by the High Oourt. Another 
apphcation was made for setting aside the 
ev parte order: Held, that Order 9, rule 13 of 


from tmbunal 





e 
Vol: TIL} 
CIW! Procedure Code—(1908)—contd. 


the Code of Civil Procedure, 1908, apphed to pro- 
ceedi ef this kind. Thakur Prasad v Fahu-w- 
luh, ITA. 108; 22 I. A. 44, followed. KHUSHALGIR 
v GOBINDGIR, 6 A. L. J. 760 904 


— S. 144 30 
maa tn an Sa 148 497 
mama a an 0. 1, Rr. 3 and 5, 


O. Il, R. 3-—aAlsjonder of causes of actim and if 
parties—Word “sime” ain O 1,1. 8—Word “juintiy” 
mO.Ii,r 8 

The word “game,” which precedes the word “act 
or transaction ” in O. I, r. 3, governs also the words 
“series of acts or transactions” and must be read 
before those words algo, 4 ` 

Before a plaintiff can join several persons as co- 
defendants in the same suit, two conditions under 
the rule must be fulfilled, fist, the rehef sought 
against the defendants whether jomtly, severally, or 
in tho alternative, must arise from the same tirans- 
action or the same series of acts or transactions, 
and secondly, there must arise between the plaintiff 
and all the defendants some common question of 
law or fact. Stroud yv Lawsn, (1898),2 Q B 44; 
67 L. J. Q. B. 718; 78 L. T 729, 46 W. R 626, refer- 
red to. 

The word “jomtly” in O Il, r 8, merns that all 
the defendants in a snit must be jointly liable in 
respect of “each and all” of the causes of action 
which the plaintiff unites against the defendants in the 
same suit. Narsingh Das v. Mangal Dubey,5 A 163, 
Bhagwati Prasad Gir v. Bindevhri, 6 A, 106, Mullick 
Kefait Hussein v. Sheo Pershad Singh, 23 ©. 821, 
referred to. 

The plaintiff may mone action umte several causes 
of action against several defendants provided that 
all such defendants are “jomtly liable in respect 
of each and all of such causes of action” and 
the condition precedent to the plaintiff being al- 
lowed to join several causes of nction against several 
defendants is that such defendants must all “have 
a joint interest in the main question raised by the 
litigation” and causes of action jomed in one snit 
against several defendants must be causes of action 
in which “the defendants aro all jointly mterested”. 

It is not necessary that every defendant should 

“be interested as to all the reliefs claimed in the suit 
(O.I,r 5) but it is necessary that “that there 
must be a cause of action m which all the de- 
fendanta are more or less interested although the 
relief asked against them may vary.” UMABAI č. 
Buavu BALYANT, 11 Box. L R 409 
m 0. I, Ra 3—Msjoinder 

of causes of action and parties 5 








= 0. ik, 
O. XXI, R.46 342 


m O. XXII, R. I —Abate. 
„ment of anit—Applicatum for pi obale by sole en*cxtor 














- —Death of exe: utor—Legal 1 epresentative of ececufor, 


- applrertion for substitution by 


© @ Pending the hearing of a contested application 


for probate by a sole executor, the executor died 
and his widow- as legal representative applied 
tht her name may be substituted for his and that 
the petition for probate may be amended by sub- 
stituting a prayer for letters of administration: 


Held, that the application must be refused ba- 


causo the right to sue does not survive and 
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the suit has abated under O XXII, R. 1 of the Civil 
Procedure Code Sarat CHANDRA BANERJEE r. NANI 
Monan, 36 C 799 995 
— - O. XXII, R.6 739 
—*—-—— 0. XXI, R. 12-010; 
m evecutumn— A ppeal—Death vf appellant—His legal 
reprerentatives may p osecute «ppeil 
Bule 12 of Order XXII of the Civil Procodure 
Code does not indicate that upon the death of an 
execution-creditor or of a judgment-debtor the pro- 
ceedings ın execution lapse Therefore, upon the death 
of the appellant, ın an appeal against an order made in 
the course of execntion proceedings, her legal ro- 
presentatives are entitled to prosecute the appeal, 
JAGAT TARINI Dasi v, Panpit BAKHAL, 10 C L J. 398 


324 
aaa 0. XLIII R. I 342 
nn 0. XLV, R.I! 967 


Common Carrilers, lability of-—Railway Ad. 

_ ministration, responsibility of ~Goods consigned to n 
s‘ation taken beyund that stition and thence taken 
beck to place of consignment-—Risk note—Cons'gnor 
accepting rik, “ before, during and after transit ”— 
dJaahility of carrier for damage to goods, 

Certain goods were consigned through the de- 
fendant’s linc of Railway from Erode to Kalla, 
to be delivered to plaintiffs at the latter station. 
The goods wore taken beyond Kalla: to Calicut 
and from there sent back to-Kallai On the way 
from Kallai to Calicut the goods were damaged 
by fire and water. The plaintiffs, t. e., the con- 
signees sued the defendants for damages alloging 
that the damage occurred owing to defendants’ neg- 
ligence in carrying the goods beyond the place of 
consignment notwithstanding that the econsignor 
had agreed to the terms of defendants’ mek note 
exempting defendants from liability for loss ‘ before, 
during and after transit’ ° 
. Held, (1) that defendants were mot hable, as it 
was proved that they carried the goods by the 
customary route notified to the publia 

(2) that even if they did not carry the gomds by 
the customary route the defendants were protected 
from damages by the terms in the risk note “ before, 
during and ufter transit.” 

Sleat y Fagg, 24 R. R 407, distinguished. 

Tobin y London und North-Western Railway Com- 
pany, 2 Ir. Rep. 22 at p. 25, referred to ARUNAGHEL- 
LAM CHETTYAR r. Mapras RAILWAY Company, 6 3: L. 











T. 202 


Compensation—Salc by Hindu widow—Money 
spent by purchaser for improvement—Question does 
not arise until after widow's death 382 


Comprom!|se—Fraxd—Pleadtr deceived—Suit 
to set aside decree based on fraudulent comp uise— 
Janta nabity of sut— Hoo fraud can be impeached 
—Lemedies—Appeal or separate suit, 

Two defendants filed one written statemen? in 
a suit and appointed the same pleader fo act on 
their behalf. One of them colluded with the other 
parties to the suit and in the absence of his co- 
defendant entered into a compromise and got it 
signed by the pleader by imatra -hım that 
the absentee defendant bad also consented: J/eld, 
that these facts constituted fraud, and the com- 
promise was a fraudulent compromise, which was 
not binding upon the other defendant, It avas open, 
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to him, if he had appealed, to go behind the dec- 
ree on the ground of fraud, but the law allowed 
him a remedy by way of suit also, and it was 
open to him to take exther of these two remedies. 
Biraj Mohimi Daa v. Srima’s Ofinta Mum Dasi, 
50. W.N. 877, referred to. 

The fraud practised on a pleader is equivalent to 
fraud practised on the client. BHAGAUTI Tiwari Y. 
OHANDAN PANDE 4 


Confession recorded without informing accused 
that the recording officer uas a Magistrate—Statement 
of accused recorded im narratue form and nut in the 
Jorm of questems und answers—Confession recorded 
wn English und not m the language of the accused— 

~ Police Officer employed as ascribe to rect d confession— 

Bignature of accused tv his confession, object of— 

Magistrate not satisfying himself before but after re- 

cording confesswn that tt was made voluntarily—Ac- 

cused withdrawing some confessional statements as un- 

true, effect of—Admissibility of confession—Cr, P. C., 

$3. 164, 364. 

A confession recorded, under section 164, Criminal 
Procedure Code, by a Magistrate, who does not inform 
the accused that he is a Magistrate, 18 not inadmissible 
“in evidence when the circumstances show that the 
accused was fully aware, and understood that the 
offcer who took his statement was a Magistrate. 


Where the statement of an accused person, instead 
of being recorded in the form of questions and an- 
swers, is written in a narrative form, whereby the 
acoused is not prejudiced or injured in any way in 
his defence on the merits, the omission to record the 
questions, specially when they were of a purely for- 
mal character, isan irregularity which is fully covered 
by the prévisions of section 588, Criminal Procedure 
Code, and the confession thus recorded is not ın- 
admissible in evidence. 

Fekoo Mahto v. The Empress, 14 O 639, followed. 

Queer-Empressv. Bhaiwrab Chunder Chakwrbutly, 2 
0. W. N. 702, King-Emperor v. Raam Kunto Korr, 8 
C. W. N. 22, distinguished. 

A confession recorded in English and notin the 
language of the accused is rightly recorded in accord- 
ance with the provisions of section 364, Criminal 
Procedure Code, rf the Magistrate could not record 
it in that language and had no clerk who could do so 

Queen-Emypresy v. Nilmadhub Mitter, 15 O. 695; Jat 
Narayan Rai v. Queen-Empress, 17 O. 862; Lal Chand 
v. Queen-Empress, 18 O. 649 ; Queen-limpress v. Rarat 
Mea, 22 C. 817, referred to. - 

A confession recorded under section 164, Oriminal 
Procedure Code, by a police officer, even when em- 
ployed as a scribe by a Magistrate, is inadmissible ın 
evidence. 

The dignature of the accused to his confession is 
taken as a voucher,of the authenticity of the state- 
megt and not as an admission of its correctness There- 
fore, wh the signature is not taken at the time 
the confession is made but is taken the next day, and 
the Magistrate swears to the authenticity of the con- 
fessional statement, there is no such irregularity or 
illegality as would affect the admissibility of the state- 
ment in evidence, 

e Where a Magistrate does nof satisfy himself before 

regording a confession but does satisfy himself after 

it is recorded, that the accused has made ıt voluntanly, 

dnd therfsigns the requisite certificate to that effect, 
e 
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the confession will be taken to have been made volun- 
tarily, more so when no suggestion is madb the 
acoused, during the trial or in the grounds of appeal, 
that ık was not made voluntarily. s 

A confession doos not lose its pvidentiary force 
only because in a subsequent statement the accused 
says that some of the statements contained in it are 


untrue. Kucprram Boss r. Exppror, 9 O, L. J. 55 
625 
—~——— Admission 742 


consent-—Consent in 
Settlement Officer 
753 
Confiscation of Oudh soil after Mutiny-—Effeot 
on mortgages f 869 
Construction of decree for farming na 


Consent—Essentials of 
writing given by Talukdar 


for 80 years 
— . See DECREX. 
————-— of docu ment—Hortgageby 

wey of conditi nal sale—Personal covenant to pay 

mortgags-money, not smphed—Mere promue to pay 
does not import personul lhiabilıty—Tests of personal 
lability. - 

A deed of mortgage contained the following terms :— 
“ I agree to pay within one year the saul money with 
interest If perchance I fail to pay the said money 
with rterest withm the year, the mortgagee shall 
be competent to realise the entire amount with inter- 
est from thesaid house. Neither I nor my heirs 
shall have any objection. This deed of mortgage 
shall be deemed to be a deed of sale:” 

He'd, that the document created a mortgage by 
way of conditional sale and that there was no personal 
contract to pay the mortgage-money in this case. 
Consequently a snit for the recovery of money did 
not he agamst the mortgagor. 7 

A mortgage by way of conditional sale does not 
imply a personal covenant to pay money on the part 
of the mortgagor. A mere promse to pay the 
money withina certain fixed period does not import 
a personal hability, forsnch a covenant is entered 
into every form of mortgage. The test 18 what is 
the remedy provided for the satisfaction of the mort- 
gage debtin each case. = 

Narotam Das v. Bheo Pargash Singh, 10 O. 740; 
11I A. 88, Banserdhas v Sugaat Alı, 16 O 540, Kalk + 
Singh v. Paras Ram, 22 O 484, at-p. 444; 22 I. A. 68, 
relied upon. KURAISHI Becam v. MUMTAZ MIRZA, 12 

O 0. 275 87 








of Statutes. See INTERPRE- 
TATION OF STATUTES. 


of Wajib-ul=arz. See Pre. 


—_—-—_-—— OF WII See WAL. & 
Contract— Object forbidden by law—Buit to re- 
cover money advanced on illegal contract—Right to 
recover money 79 

Act (IX of 1872), s. I6, 

amended by Act VI of 1899, s. 2—Oudh Land Rev- 

enue Act (XVII of 1876), Oh. VITI—Disqualified pro. 


EMPTION. 





prietor—Bond with compound mterest—“ Dominate e © 


the will.” ‘ 

In the case of a disqualified proprietor whose 
estate was under tho controlof theOourt of Waris, 
a lender who knew the facts was prima facie “in 
a position to dominate the will” of the borrower 
within the meanmg of the amended section 16 of 
the Indian Contract Act. 
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5 G 


The bond of such .a proprietar agieeing to pay 
compound interest at 18 per cent. was set aside 
and simple interest at that rate wns allowed 


nipal Das v, Raja Maneshar Bukhah Singh, 33 
I. A. 118;40 LJ.1;1M.L. T. 205 ; 3 A L. J. 405; 
9 O. O. 188; 8 Bort. L R. 491; 100 W.N. 849; 16 
M. L J. 292; 28 4.570, followed MANESHAR BAKHSH 
SINGH ¢ SHADI Lar, 6 A. L. J. 707; 100. L J. 76; 18 
O. W. N. 1069; 11 Bou. L. R. 884; 6 M. L T. 71; 81 
A. 386; 19 M. L. J. 438 38 


eran i S 23 554 


SS. 23, 65—arriage brocage 
, agreemem—-Marrriage not effected—Money paid under 
, the agreement is recoverable—Aqreement —Contract— 

Void ab initio—Discovered tv be vord—Trusta Act 
(II of 1883), 8. 84, 


“\By an-agreement the respondent promised to pay 
the- sum of Rs. 1,800 to the appellant as considera- 
tion for the appellant's promise to marry his niece 
to respondent’s sou. But before the marriage could 
tako.place the respondent’s son died of plague. 
Under the agreement, however, the respondent 
had, before her son's death, paid to the appellant 
Rs. 760 out of the promised sum of Rs. 1,800. The 
réspondent sued to recover Rs. 750: . 

eld, that the agreement in question was void 
aš opposed to public policy under section 23 of the 
Contract Act. 

Section 63 of the Contract Act provides for the 
restitution of any advantage received under a con- 
tracb or agreement in two cases, of which the first 
isthe case where “an agreement is discovered to 
be. void’. The section applies not only to agres- 
ments discovered to be void but also to agreements 
void ab initio The word ‘agreement, used in sharp 
antithesis to the word ‘contract’ in the second branch 
of, the sentence, clearly denotes an agreement which, 
being void “ab initio, never reaches the stage of 
contract. In this respect section 65 merely preserves 
the ~ distinction between agreement and contract 
which is maintained throughout the Act. The sechon 
speaks generally ofan agreement discovered to be 
void without express reference to the cause or 
origin of the void character, ao thatnn agreement, 
as in this case, void by reason of a principle of law, 
would not on that account fall outside the scope of 
the seotion. i 

The use ofthe word “discovered” introduces cer- 
tain difficulties in the application of section 65 to 
an agreement which is void under section 23 by 
reason ofan unlawful consideration or object. What 
the section provides foris a suit to recover any 
advantage received by -the defendant under the 

mentor to obtain compensation therefor. 

Where no material part of the illegal purpose 
has been carnedinto effect in pursuance of an illegal 
agreement the payment, ifany, made by a party to 
the agreement is recoverable. Therefore, where a 
“marriage has not taken place under a marriage broker- 
age agreement, the money paid under the agreement 
is recoverable, as it is manifest justice that the 
defendant should not be allowed „to retain the 
moby. GULABCHAND PARAMCHAND V. FULBAI HARI- 
CHANU, 33 B. 411; 11 Bom. L. R. 649 748 


S. 25—Agreement to decide, 
suit by lottery is opposed to publio policy 55 
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——— S, 25—Oont act —Odject forbidden 
by law—Suit to recover money advanced on illegal 
contract—Right to recover monoy—Bombay Salt Act 
CIT of 1893), ss. 11, 47, 


One A obtained from Government a lease of 
certain salt-pans under a certain license, on con- 
dition of which was that the lessee shall not sub- 
let without the written permission of the Collector. 
Without such permission, however, A sub-let to B, 
who, as security for the performance of the con- 
ditions binding on him under the sub-lease, deposit- 
eda sum of Ra 1,000 with A. The sub-lease was 
acted upon, its term expired and B paid all that 
was due under it to A, B thereupon brought 
this suit to recover the deposit of Rs. 1,000. 


Held, that B was not entitled to recover the money} 
as the object of the agreement to snb-let was 
forbidden by law within the meaning of section 25 
of the Contract Act. Under section 11 of the Bom- 
bay Salt Act, the manufacture of salt without a 
license 18 prohibited, and the real object and necessary 
effect of the agreement between A aad B was to 
enable the latter to manufacture salt without a 
héense in the guise of a sub-lease, although 
that was forbidden by law and by the terms of the 
license. 


Horma ji Motabhai y. Peotons Dhanjabiu, 12 B. 
422 and Raghunath v. Nuthu, 19 B. 626, followed. 
Ismainst YUSUFALI v. RAGHUNATH LACHIRAN, 11 Bow. 
L. R. 748 779 


— 8. 28—Crntrict of sale made sub. 
ject to rules of Bombay United Rice Merchants’ Asso- 
cration—Rules eccluding jurisdiction of law Courts— 
Whether jurisdictim ousted—Bpecifie Relief Act (I of 
1877), s.2\—Agqreement to refer dispxtrs to arbitra- 
tion—Principal and agent-—Power of agent to pledge 
his principa! to arhitration—Vaida rate, fined by Sub- 
Committee of Association—Whether rate binding— 
Rules nat strictly vbse: ved—Interpretetion of Rules— 
Burt for damagen for non-fulfilment of contract—Right 
of person guilty of breach to claim damages, e 








The plaintiffs, rice merchants of Rangoon, entered 
into two contracts through their Bombay Agonta 
with the defendants who carried on business at 
Bombay. By these contracts defendants agreed to 
supply rice, deliverable at the varda of Magsur Sud 
1968, :.e., from 18th to 80th November 1906. The 
contracts were made subject to the rules of the 
Bombay United Rice Merchants’ Association and it 
was provided that each party was bound to act in 
accordance with the same The rules provided that 
the Sub-Committee of the Association-vonld fix tho 
vaida rate, that all disputes arising between mom- 
bers of the Association should be referred ip the 
Sub-Committee ; and that no member of the Associa- 
tion would be entitled to goto JaW abont any such 
dispute until he had obtained the final decision *®f 
the Association and then only to the extent of 
enforcing that decision. The plaintiffs were not 
members of the Association but the defendant 
and the agents of the plaintiffs wero members On 
the 80th November 1906, a Sub-Committee of three 
persons was appointed to fix the rate for that vaida > 
and they fixed the rate ab Rs. 8-11-0 per bag. Plain- 
tiffs’ agents were present at this meeting and they 
consented to the appointment of the Sub-Committeg, e 
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When the rate was fixed the plaintiffs protested 
against iton the ground that the Sub-Committee 
was not properly constituted, as one of the members 
was nota member of the Standing Sub-Committee 
and another was much interested ig the dealings of 
that vaida 

On 20th December, 1906, the Association confirmed 
the rate forthe Magsur vaida fixed by the Bub- 
Committee. 

Defendants failed to deliver the rice and the 
plaintiffs brought this suit for damages for breach 
of the contracts on the allegations that the market 
rate on the 80th November, 1906, was Rs. 6-8-0 
per bag and that the rate fixed by the Sub-Com- 
mittee was not binding on the plaintiffs, as it was 
dishonestly fixed in the interests-of buyers and 
the Sub-Oommittee was not properly constituted. 
Defendants contended that according tu the rules 
of the Association, the plaintiffs could not sue in 
Court without first obtaining the Anal decision of the 
Association, that the rate fixed by the Suh-Com- 

«mittee was binding on the plaintiffs ond that 
having regard to the Rules, the defendants were 
entitled to recover from the plaintiffs the difference 
between the rate entered in the contracts and the rate 
fixed on the due date - 

Held, (1) that notwithstanding the rules of the As- 
sociation requiring the members to submit their 
disputes to the decision of the Association, the 
plaintiffs were entitled to sue and have the judg- 
ment of the Court on the matter in issue. Any 
stipulation that the award of an arbitrator shall 
be accepted as final does restrict the rights of the 
contracting parties to invoke the aid of the ordinary 
Courts and to that extent is void The Coringa Oil Co. 
v. Koenler 10. 468 ; Ranga v. Sithaya, 6 M. 368, re- 
erred to. 

(8) thatthe rate fixed by the Sub-Committee of 
the Association was binding on the plaintiffs, as their 
agents had consented to the appointment of the Sub- 
Committee and the rate was ratified by the Association. 

An agent empowered to pledge his principal to 
one kind of arbitration is empowered to pledge 
him to another, arising out of the same trangaction. 

(3) that though the rules of the Association 
provided that where a vrida contract had been 
made, the party guilty of, as well as the party 
innocent of, the breach of contract, may equally 
claim profits on the vaida rate, the provision 
was void as contravening a fundamental principle 
of Jaw and that legally only the party innocent of the 
breach could claim damages. 

Obiter dictum. 

The offect of section 28 of the Contract Act and 
section 21 of the Specific Relief Act, read with the 
related, sections in the Indian Arbitration Act, and 
in the Oode of Civil Procedure dealing with arbit- 
ration, is that a person may not contract himself 
out. of his right to have recourse to Courts of law; 
but that,gin the event of any party having made 
a lawful agreement to refer the matter in difference 
to arbitration, as a condition precedent to going to 
law about it, the Courts will recognize the agree- 
ment and give effect to it by staying the proceedings 
in the Courts. Mursi Trsssy v, Ransgy Davgags, 11 
Box. L. R. 278 837 


e 
AM S. 30—Agreement to decide suit 
* by lottery— Wagering contract 55 
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e 
—~ Sa 43—Jnint contract, how effected 

—Promisvory-note executed by minor 13 Rot bindiag— 

Debt borrowed by tw) persons, one major and einer 

minor—Promissory-note executed by minor—Liad'lity - 

of tha majur-debtor—Oral contract indapendently eof 

promissory-note. A, 

When two natural persons, A and B intend to 
take a joint loan from C, they enter into one con- 
tract only which consists of one offer and one 
acceptance. This single acceptance may be effected 
in one of the following ways-—(a) A may accept 
a joint debt for himself as well as for B, (b) 
B may accept it for both, (c) A and B may, sepa- 
rately, appoint D as their agent to accept a joint 
debt for them, Whichever of the three modesthe 
two natural persons adopt, they, in order to con- 
tract a joint debt, have firat to unite themselves 
into one juristio person to appoint separately 
a natural person as their agent to give expression 
to one acceptance on their behalf. 

A and B, of whom B was minor, took loan from 
O and caused B the minor to execute a promis- 
sory-note in his name in lieu of the debt: Held, 
the promissory-note having been executed by a 
minor was void and created no liability either on 
Aor B. Mohari Bibes v. Dharmodas Ghose, 30 
LA. 114; 30 O. 580; Parsutam Narain v. Taley 
Singh, A. W. N. (1908), 217; AMxsamumat Nanhi v, 
Dislat Ram, 6 A. L. 5.86 7.; 2Ind. Cas. 403, re- 
ferred to. 

A promissory-note can, in no way, prove the joint 
liability of the executant under an oral contract 
which is independent of the promissory-note. ANGAD 
SINGH t. SRINATH Das 403 


Se S. 65—Lease of land prohibited 
by statute—Covenant to refund money personally 
on failure of consideration 76 














S. 65, scope of 748 
— s. 65 554 
8. 69 612, 624 


mn 88. 69, 7O—Payment made by 
one person for the benefit of another—Right of action 

by the person making the payment—Scope of section 70 

of the Contract Act. 

The plaintiff deposited certain amount in Oourt 
under section 810A, Civil Procedure Code, 1882, to 
set aside the sale of certain Jands in execution of 
a decree against defendant. The amount was paid 
to the decree-holder and tho lands restored to the 
defendant. It was found as a fnct that the plaintiff 
was not an assignee of defendant's lessee or mort- 
gagee as he alleged to be; the defendant was not 
bound to pay the debt for which her property have 
been sold and she had not disputed the validity of 
the sale In a suit by plaintiff for re-imbursoment 
of the said amount from defendant :— 

Held (1) that as the defendant was not bound to 
pay the debt for which her property had already . 
been sold and she had not disputed the validity of 
the sale, plaintiff was not entitled to maintain his” 
suit under section 69 of the Contract Act; 

(2) that though plaintiff was found to have nogn- 
terest in the property the payment was lawful, as he 
believed in good faith he had an interest; but that he 
was not entitled to succeed under section 70 of the 
Contract Act, as the defendant’s debt-waa discharged 
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without her consent and she had not adopted it and 
thereevas nothing to show that the plaintiff had made 
the payment under section 810A, Civil Procedure Code, 
for the benefit of the defendant. 

Section 70 of he Contract Act introduces the 
_English law as stated in the notes to Lampleigh v. 
- Brathwaite (Smith's Leading Cases, 160) and a de- 

fondant cannot be said to adopt and enjoy the bene- 
fit, as stated therein, when he has no option of 
declining or accepting it. 

When a person is interested in an act he cannot 
be presumed to do it for another or expecting payment 
from him. B 

Syamalarryuduy Subbarayudu, 21M 143, Ram Tuhul 
Singh v. Biseswar Lal Sahoo, 2 I. A. 181; 15 B. L. R. 
208; 28 W. R 305; Abdul Wahid Khan vy. Shaluka Bibi, 
21 0. 496 at p. 504; 21 I. A. 26; Paynter v. Wilhams, 1 

' O. and M. 810; Hart v. Mills, 15 M.and W. 87; Pawle v, 
Gunn, 4 Bing. (W. 0.) 448; Barber v. Brown, 10. B. N. 

' B. 181-161; Falike v. Scottish & O0., 84 Oh D. 234, 250; 
Tn re Leslie, Leslie v. French, 23 Ch. D. 552; Leigh v. 
Dickinson, 15 Q B. D. 60, 65; Nobsnkrishna Bose v. Mone 
mohun Bose, 7 O. 573 atp. 676 ; 9 C. L. R. 182 ; Damodara 
Mudaliar v. Secretary of State for India, 18 M. 88 at p. 
91, referred to. YOGAMBAL BOYEE AMMANI AMMAL V. 
Naina PiLLAI MARKAYAR, 6 M, L. T. 162; 19 M. L J. 
489 y IIO 
-———— ——— 8. 70, scope of—Payment made 
by one person for benefit of another 110 


——- —-—— S, 74 —Interest— Penalty—Provi. 
sion for enhanced rate of interest sn default of pay- 
ment on due date—Oompounding of interest with 
principal Reasonable compensation. 

Where under the terms of abond the principal 
amount dne thereunder together with interest at a 
certain rate wns to be paid on a prescribed date, 
and in default of payment interest atan enhanced 
rate was to be charged, and the interest for each 
year was to be added to the principal: 

Held, that the stipulations were in the nature of 
& penalty and the Court had discretion to award 
reasonable compensation in lieu of interest. 

Sunder Koer v. Rat Sham Krishen, 84 OC. 150, 
referred to. Syep BAVYUDDEEN SAHEB V. SYED ESAFF 
BAHEB, 6 M. L. T. 156 20 
S. 74—Oreditor agreeing to receive 

a smaller amount than due if paid within a fixed 

tims—Default by debtor—Whether creditor can 

enforce the stipulation—Oompromtse of doubtful 
rights—Penalty. 

First and 2nd defendanta separately owed money 
to plaintiff under two separate decrees. The first 
four defendantas together owed Rs. 6,920 to plaintiff 
«fder two decrees, but they jointly undertook 
lability for the separate debts of ist and 2nd de- 
fendants. In consideration of this undertaking plain- 
tiff undertook to reosive from all the four defen- 
dants, for the gate amount of all the said 
edebts, Ra. 12,500, but if this sum was not paid 
2 b full before a certain day the entire amount 

ir., Ra, 27,500 was to be recovered. Defendants 
failed to pay a small balance of Rs. 1,500 by the 
dneedate and plaintiff sought to recover the whole 
amount according to the agreement: 

Held, that aa the agreement was a compromise 
of doubtful rights, the stipulation was in the nature 
of a penalty and not enforceable, NARAYANA OHETTY 
v, PONNUSAWMY NADAR 
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Contract Att—concld. 


= S. I 20—Suit for price of groda 

bargained and sold—Ciril Procedure Code (Act XIV 

of 1882), Sch. IV, Form 10—Evidente—Appropria- 

tton by setler—Assent by buyer—Sule of goods by des. 
cription. 

Where goods answering the description of goods 
contracted to be sold have been sold to the buyer, 
and the property has passed to him, an action 
for goods bargained and sold can be brought, and 
section 120 of the Contract Act does not deprive 
a seller of this form of action. 

Mitchell Reid & Co. v. Buldeo Dass Khettry, 15 €. 
1, distinguished. 

A letter signed by both buyer and seller re- 
questing an arbitrator to ascertain whether certain 
specific bales of goods, described by certain specifia 
marks and appropriated by the seller to the con- 
tract, are inferior in quality to the goods deliverable 
under the contract and whether an allowance in re- 
spect of them ought to be:made, is evidence of an as- e 





sent to the appropriation, by the buyer. FINLAY 
Mure v. RADHAKISSEN GOPIKISSEN, 86 O, 736 185 
—_————— §. 201 684 
man ss. 215, 216, 236 801 
—__—— —— 8. 264, scope and applicabilit 
of 445 


Cost—Practice—Abandonment of appeal with a 
claim for costs cannot be allowed 572 
Costs of partition suit, how to be awarded 247 


Court, duty of, to look to essential justice, not to 
matters of form. 

Courts must look to the essential justiqp of the 
oase, and substance and merits and not matters of 
form are to be kept constantly in view. 

Girdharee Singh v. Koolahul Singh, 2 M? L A. 
844; 6 W. R. 1(P. C.) and Hunoomanpersaud v, Musam. 
mat Babooes Munraj Koonweree, 6 Ms I. A 398 (at 
pp. 410, 411); 18 W. R. 81 (note), followed. KAMAL 
Kersana KUNDU v. Kenar Nara, 10 C. L. J. 6170 34 


Court~-fee—Appeal against order for costs—Court- 
fee, when leviable on the amount of costs—Prtyer fur 
distinct relief as toc sts. 


Ordinarily Oourt-fees are not payable upon costs 
entered in the decree against which an appeal is 
presented, but where apart from and independently of 
any other relief which an appellant seeks in an appeal 
from a decree, he seeks distinct relief on the ground 
that by the decree under appeal the costs of the 
parties have not been properly assessed or appor- 
tioned, the value of such distinct relief should be 
reckoned as part of the subject-matter in dispute for 
the purposes of the first schedule to the Cont Fees 
Act. Baldeo Prasad v. Inayet Khan, 60. ©. 186 at 
pp. 188, 139, referred to. . 

Plaintiffs sued for redemption on payment of a cer- 
tain sum, The Oourt found that they wefe liable 
to pay more andawarded the costs of defendant 
against plaintiffs. Plaintiffs appealed on the ground 
that they were not liable for the excess amount 
awarded nor for costs of the defendant and that they 
were entitled to get their own costs in the first, 
Comt. The plaintiff patd Court-fee on the excess 
amount as well as onthe amount of defendant’s cost% 
but paid no Oonrt-fee in respect of their owa costs * 


in the first Court; . 


` 
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Court~fee—contd. 


-Held, that “the plaintiffs were not lable to pay 
Conrt-fee, on the amount of their costs in the 
original’ Court and the appellate Court had full 
authority to give the plaintiffs the costs incurred by 
them in the Oourt of first instance. KEWAL SINGH T. 
MAKRAND SINGH, 120 O. 171 
——-——_— Ad valoreom—Suit for partition—Plainiff’s 

possession nut proved—Prayer for possession, 


Where the plaintiff's case rests on a complete 
partition madè years ago, and it is proved thatshe 
hag never possessed the property in dispute, she 
is not entitled to sue for partition without suing 
at the same time for possession of her share, a 
course entailing payment of Court-fees calculated 
ad valorem, both in the plaint and the memorandum of 
appeal BANGAMANI DASI V. JOGENDRA NATH MANNA, 
9 C. L. J..128 3 
——— Decree for foreclosure declaring amount due 

on mortgage—Appeal for reduction of the amount— 

Court-fee on memorandnm of appeal should be com- 
- puted on the amount of reduction and not on the prin- 

cipal money secured by mortgage—OCourt Fees Act 

(VIT of 1870), s.7,cl (EX), Sch I, art. I— Sut” 

does not include appeal, 


In a suit for foreclosure, the plaintiff-mortgageo 
obtained a decree declaring the amount’ due on 
the mortgage. The defendants-mortgagors preferred 
an: appeal against the decree on the ground that 
sa smaller amount was due. The right of the plain- 
tiff to foreclose was not challenged in appeal :* 

Held, that the Court-fee leviable on the mermo- 
randum of appeal was to be computed, under article 
1, Schedule I of the Oourt Fees Act, on the sum 
by whick the amount found due in the decree was 
sought to be reduced in appeal, and not on the 

rincipal money expressed to be secured by the 

trument of mortgage, under section 7 (ix) of 
the Act. P 

Nepal Rai v. Debi Prasad, 27.A. 447; Mahadeo 
Prasgd v. Gorakh Prasad, 80 A. 547 ; 4 M. L. T. 448; 
A.W. N. (1908) 241;56 A. L. J. 581; Bap Lal v. 
Gubardhan, 31 A. 265,6 A.L J. 165;1 Ind Cas. 
1000, Zeference under Oow t Fees Act, 1870, 20-M. 867, 
16 M. L J 288, followed 

Umarkhan y Mahomedkhan, 10 B. 41; Ps bhu Narain 
y. Bita Ram, 13 A. 94, dissented from 

The word “suit” in section 7 (ax) of the Coart 
Fees Act does not include an appeal. Onkar v. LAX- 
MICHAND, ÖN. L R. 180 
——Deficiency of—Munsarim’s report as to de- 

ficiency on the day of presentation—Deficiency 

made good within time fixed—Limitation—Suit not 

barred 831 
——--9-—— Court Fees Act ( VII of 1870), 8. 7 cl. (IX) 

and Sch, J, art. |—Mortgage—Suit for redemption— 

Dental of right to redeem, or in the alternative plea 

“that larger amount is payable—Decree for redemption 

—Appeal by defendant— Subject-matter of appeal— 

Memorandum of appeal, Court-fee payable on, 


The subject-matter in dispute in a suit for 








redemption ofa mortgage is the existence of the , 


right to redeem, and any question as to the amount 
- epayable as the condition of redemption should be 
ed as merely incident] to that right. In an 

appeal from the decree in such a suit, directing re- 
° demptien on payment of the amount mentioned in the’ 
plaint, where the defendant contests the right of 
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Court=fee—conlà i 


redemption or claims, in the alternative a larger 
amount than that mentioned in the plaint, the*Court- 
fee payable by him on tho memorandum, of appeel is 
the same as was paid by the plaintiff on his plaint. 

A plaint or memorandum of appéal in a, redemp- 
tion suit can only come under article-1 of Schedule 
I of the Court Fees Act, and under section 7, clause 
(9) of the said Act, the fee in such a sub should be 
computed according to the principal money ex- 
pressed to be secured by the instrament of mortgage. 

Obster -—Even where the only question in an appeal 
against a decreo in a redemption snitisas to the ' 
amount payable, the Court-fee should be computed 
on the amount in dispute. . 

Hafiz Ahmad v. Sobha Ram, 7 A. 488, relied upon. 
Reference under Court Fees Act, 1870, 29 M. 367, 
16 M. L. J. 287, referred to. SEKHARAN NAIR v. KON- 
cot EACHARAN Narr, 6 M. L T. 245 459 
~. Bee Count FEES Act. 

Court Fees Act (VII of1870),s.7 459 

—— 8.7 cls. 5, G— Pre-emption of 
equity of redemption— Cou) t-fes tv be assessed on the 
value of the property 

The equity of redemption, in a property usufruc- 
tuarily mortgaged, was sold, and the plamtiff sought to 
pré-empt that sale and did not want to disturb the 
mortgage Held, that the Court-fee must be assessed 
adécording to the provisions of sechon 7, para. 6, upon 
the value of the property computed inaccordance with 
séction 7 para. 5. Ram Raj Tewari v. Girnandan Bha- 
gat, 15 A. 68, referred to. CHAUDHRI Daryoo SINGH 
v. Buarat Sinan, 6 A L. J. 905 2 
——___ aan Sa 7 (9)— Suit’ does not include 

appeal 920 
— 8S. 10—Stay of suit—Deficiency of 

Court-fee—Munsarim’s report as to deficiency on the 

day of presentation—Defictency made good within 

time fired—Limstation—Sutrt not barred. 

A Munsif for want of - jurisdiction returned a 
plaint to be presented to the proper Court. Next 
day when it was presented to the Subordinate 
Judge’s Court, the Munsarim of that Court reported 
that as a result of the enquiry of the Munsif 
thero was a deficiency in the Court-fee The Sub- 
ordinate Judge fixed a day for hearing the parties 
upon the qnestion, andon that date, boing satisfi- 
ed as to the deficiency, granted some further time 
to make itgood. The deficiency was paid up within 
time and then the suit was registered. Meld, that 
the Subordinate Judge had rightly acted on the 
power given him by section.]10 of the Court Fees 
Act, 1870, to stay the suit until the deficiency had 
been made good within the time granted by him. 

Hel, farther, that the principles laid down Tir 
the Full Bench ruling in Mare Ram v. Akbar 
Husain, 29A.749;2M. L. T. 375; 4 A. L. J. 686; 
A. W. N. (1907) 258 (F. B.), applied to the case and 
the suit was not barred by time. TAsANMUL HUSAIN 
Kuan v. NAWABDAD KHAN . 
Aa a Na aapa arana Sch. Í, art, I 459, 92 e 
Court of Wards not identical with Gorernmen 

nor department of st-—Possession of Government mot” 

possession of Court of Wards. e 

The Government andthe Court of Wards are in 
no sense identical, and the Court of Wards cannot 
be regarded as merely a department of Government. 
The Oourt of Wards is a statutory body, and 
though in Bengal the Board of Revenue is the 
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Court of Wards-—concla. 


Court of Wards, yet that is not enough to make 
-the possession of Government the possession of a 
ward of the Court of Wards. 

Bhow three Sheoraj Singh v Collector of Morsdabal, 
2 N. W. P 379, wferred to. Guru Das KUNDOO v. 
Kumar BASANTA {5 
Covenant running with the land 936 
Criminal Case—Dismissal for default—Re- 

opening of cate—Jwiadiction of Uourt—Crimmal 

" Procedure Code (Act V of 1898), s3 369, 449 

In India a Court cannot review or alter its own 
judgment in a Criminal case, but it has jurisdiction to 
hear and determine æ Criminal orse which has not 
been. heard and determined on the merits. 

Therefore, where the Court discharged a rule be- 
cause no one appeared in support of it. Meld, that it 
had power to re-open it. 

. In re Gibbons, 14 C. 42 and Queen-Empress v. Foz, 
10 B. 176, distinguished. Bisuury Monun Roy v. 
TDASIMONI Dassi, 10 C. L’ J. 80 393 
Procedure Code (Act V of 

1898), ss. 87, 88 and Q9!—Summons 

isaued agasnst uccused—Lubseguent order fur rggue of 

wirr ent without proof of service of summons, legality 
of —Proclamition—Attachment of accused’s property. 

Where the case is onsin which, according to the 
fourth schedule of the Code, the Magistrate shall or- 
dinarily issue a summon and such a process was, asa 
matter of fact, issued by him, the Magistrate cannot 
subsequently order the issue of a warrant, under sec- 
tion 90 1b), Criminal Procedure Code, unless he first 
places on record his reasons for considering that the 
accused had been duly served and that in spite of 
such service, he had failed to appear without reason- 
able excuse. 7 
. Before issuing a warrant for the arrest of the accused 
the Magistrate must, by an exorcise of judicial discre- 
tion applied to the considerations of the materials be- 
fore him, come to the conclusion that the acensed, 
after being duly served, had deliberately disobeyed 
the summons, or that he was keeping out of the way 
to evade its service. 

A proclamation and an order of attachment of ac- 
cused’s property, issued on the non-execution of such 
a warrant, are illegal and must be set aside. YASIN- 
KHAN r. EMPEROR, 6 N. L. R. 125 5 
-r SS. 88, 91 575 
gs. 106 (3), 107 (3) 

and (4), 349— Power uf appellate Court to fake 

security for keeping peace—Magistrate acting under 

8. 107 (9) and (4)—Secord Class Magistrate referring 

for taking security—Proper procedure to be observed, 

‘An appellate Court cannot act under section 108 (3), 
ure Code, in all appeals before it, but 
only when the Oourt below had the power to take 
security itself. 

Muthiah Chetti v, Emperor, 29 M. 190; 3 Or. L. J. 
481; Radha Singh v. King- Emperor, 6 P. R. 1907, Or. ; 








6 Cr. L. J. 276; Prima Siva Pillai y. Emperor, 30 M. - 


48; 6 Or. L J. 88; Mahmudi Sheikh v. dji Sheskh, 21 


© e 0.622, referred to. 


A Magistrate seized of a case ûnder section 107 (3) 
apd (4), Criminal Procedure Code, 7.e., on information 
whioh he sees reason to beliove, cannot pass the sum- 
mary order allowable by section 349 (2) but must go 
through all the procedure prescribed in sections 112- 
116 of the Code and must hold the regular enquiry 
laid down by section 117, 
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Criminal Procedure Code—coritd.- - 


A Magistrate of the 2nd class, who is of opinion 
that security for keeping the peace should be taken 
from the accused, should not convict the accused him- 
self but should forgvard the accused persons, with the 
file, to the District Magistrate, meroly recording his 
opinion that the aconsed are guilty and with the re- 
commendation that the accused should be convicted 
and sentenced and that security shonld be taken 
under section 106. Emperor- r. Harpit SINGH, 7 P. R. 
1909, Ce , 21 P. W. R, 1909, Ce 577 
—_—— S. 106—Pover of Appel- 

late Migistrate tə order security t?) keep the peace. 

A Magistrate hearing an appeal from the judgment 
ofa Magistrate, subordinate to him, is not empowered 
to call upon the accused to furnish security to keep 
the peaco under section 106, Criminal Procedure Code. 

Dorasami Naidu yv Emperor, 30 M 182, 1 M. L. T. 
343; 4 Or. L J. 498, followed. GNANMUTHU UDAYAN 
v. Experog, 6 M, L. T. 238 434 
- ss. 107, 112, 114, 


402, 537—Security for keeping pe we—Practice— , 

L’rocedure laid d wn by legislature should be precisely 

fotlowed—Omission tu send cony of order with sum- 

mons—Irregularity—-Appetl—No appeil lus from 
order for security tu keep peace—Joint trial of oppos- 
wig fictions, whether illegal. 

Where the legislatare has directed certain procedure 
to be followed and cerbam forms to be adopted in a 
criminal case, the Magistrate ought to adhere to the 
law and see that no, prejudice is created so far as the 
accused is concerned. 

The omission on the part of a Magistrate to send a 
copy of the order under section 112, Criminal Proce- 
dure Code, with the summon3 issued under section 
114, does not invalidate the trial unless it has led to 
some prejudice to the accused person. Sath an omis- 
sion is covered by section 637 of the Code. Abau 
Begim v. Umda Khanum, 8 C. 724, rohed upot. 

No appeal lies against an order for security to keep 
the peace. The Code makes a carefel distinction be- 
tween an order directing security to be given for keep- 
ing peace and an order directing security to be given 
for good behaviour. Section 406 gives the right of 
appeal only m cases where there is an order for 
security for good behaviour. 

Obtter cictum. (Per Chandavarkar, A. C. J.) 

Where the cases of two opposing factions have beon 
dealt jomtly, the trial is not tpso facto illegal Queen- 
Empress v. Abdul Kadir,9 A 452, referred to. BULE- 
MAN ADAM r. Harppror, 11 Bow. L. R. 740 774 
Ka ss. 107, 145—Security 

Jor brzach uf the peuce—Dispute abal land justifying 

proceedings unde: 8. 145—Proceedings under s. 107 

not barred—Oomplainant out of postessim —Breach 

of peace likely to result from cmplainan’’s effurta to 
resume possersion—Sufficient grounds for bithing over 

opposite party, b 

The fact that there is a dispute about land, which 
might be made the subject of proceedings under sec- 
thon 145, Or. P. C, does not bar proceedings under 
section 107 of the Code. 

Belagal Ramacharluv Emperor, 26 M. 471 and King- 
Empero: v. Basiruddin Mollah, 7 C W N 748, followed. 

Dolegobind Ohowdhry v. Dhinu Khan, 25 C. 559; 
Bidu Bhusan Chatters v. Annodt Churn Kananj ui~g6 
O W. N. 888; Bala: Mao v. Nobin Manjhi, 7 CW.N. 
29; Saroda Prosad Singh v. Emperor, 7 O. W. N. 142 
and Mahadeo Kunwar v. Bisu, 25 A. 537, nov followet. 

e 
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Criminal Procedure Cade—contd. 


Where a complainant under section 107 is out of 
possession of the land in dispute and the only danger 
of a breach of the peace is from complainant’s attempt 
to resume possession of the land, be should be left to 
his remedies for reinstatement under the Code of 
Oriminal Procedure or Specific Relief Act; and the 
facts that his dispossession was apparently illegal and 
foroible and that a breach of the peace is likely to 
result from his attempting to resume possession are 
not sufficient grounds for binding over the opposite 

to keep the peace. 
a ay e v, Basiruddin Mollah, 7 CO. W. N. 748, 
referred to. Hira Srxon v. Monan BINGH, 6 N. Li 


94 


orana nanang 





. 107 (3) and (4) 
s (3) ay 


——— aaa Sa 108 — Becta tty for good 
behaviour from persens disseminating seditious matter 
—Scope and object of Oh, VIII— Test under s. 108— 
Questions to be determined—Practice—Accused offer- 
ing undertaking to refrain from delivering political 
apreches——W hether Magistrate should accept such 
undertaking—Undertuking not one of pemtence, 


The provisions of Oh. VIII of the Criminal Pro- 
cedure Code, are preventive in their scope and object; 
and are aimed at persons who are a danger to the 
publio by reason of the commission by them of certain 
offences. 

The test under section 108 is whether the person 
proceeded dgainst has been disseminating seditious 
matter and whether there is any fear of the repetition 
of the offence. In each case thnt is a question of fact 
which must be determined with reference to the ante- 
cedents ofthe person and other surrounding circum- 
stantes. 

Where before the commencement of the trial, the 
petitioner put in an application, protesting that he had 
never made any gpeech for the purpose of disseminat- 
ing sedition, but to remove all room for misunder- 
standigg, expressing his readiness to give an under- 
taking that he would deliver no speeches on political 
subjects from public platforms for a period of one year; 
but the District Magistrate declined to accept any 
such undertaking: 

Held, that the Magistrate was right in doing so. 
The case before the Magistrate was Criminal and he 
had to conform to the provisions of the law strictly 
before passing an order restricting the ordinary rights 
of a subject of the crown. 

The undertaking offered was not one of penitence as 
no offence was admitted. Vaman BAKHARAM KHARE 
r. Exprror, 11 Bow. L. R. 743 776 


under®two sections cannot be taken, 

There is no provigion of law under which a Magis- 
trate can take a bond from an accused person under 
the two tions, ss. 109 & 110, Or. P. O, together. 
MANIKKAM v. BMPEROR, 6 M. L. T. 158 77 
gs. 110, I 1 7—Securt- 

ty proceedings for bad lwelthood—Evuidence should be 

sirictly in point—Hearsay evidence of general repute 
admissible—Current repute— Uncorroborated evidence 
“of approver snadntisatble. e 

m enquiries under section 110, Criminal Procedure 
Code, the evidence should be kept strictly to the point 
aot issue, é 
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Criminal Procedure Code—contd.* 6 

Statements of the general repute of \thp accused 
though hearsay are admissible in enquiries reggrding 
the bad livelihood of the acoused, especially where 
these statements are followed by particular instarfces 
where suspicion had attached to the accused and by 
statements that the accused had no work, wasa 
wanderer and asgociate of bad characters. 

Where the evidence recorded by a Magistrate was 
to the effect that the acoused was ‘currently reputed ’ 
to be a thief and a robber: J7eld, that what the wit- 
nesses meant by “current repute” was general repute. 

The uncorroborated testimony of an approver ina 
dacoity case, implicating the accused in the dacoity, 
is useless and ought not to be admitted in evidence 
against the accused in an enquiry under section 110, 
Criminal Procedure Code. 

Emperor v. Raoji Fulchand, 6 Bom. L. R. 84; 1 Cr. 
L. J. 8, referred to. Enxpgror v. NGA Po, 5 L. B. R. 
72 681 

————— 88. 112, I 14 —omis. 

sion to send copy of order with summons 774 


8S. 117 681 








FH  — 88. 133, 134, I37— 
Order to show cause—Who should start proceedings 
and produce evidence. 


When the person against whom a conditional order 
is made under section 133, Criminal Procedure Code, 
appears to show canse and moves the Magistrate to 
set aside or modify the order, it is not his duty to 
show that the order was not justified, nor can he be 
called npon to produce his evidence first. The words 
of section 137, Criminal Procedure Code, “ shall take 
evidence in the matter asin a summons case” do 
not mean that the person showing cause is to start 
the proceedings and produce evidence to meet a case 
which he never heard. He is entitled to hear the 
evidence, as in a summons case, produced by the 
opposite party, and then he may produce his own evi- 
dence, if so advised. 

Therefore, where a Magistrate called upon the per- 
son proceeded against to produce his evidence first and 
considering that evidence of no weight made the con- 
ditional order nbgolate, his order was set aside as 
illegal. Srinath Roy v. Atnaddi Halder, 24 O. 395 ; 1 
0O. W. N. 217, referred to. HINGU v. KMPRROR, 81 A. 
453; 6 A. L. J. 685 482 
————— 88.133 and 139— 
Jury—Finding—Inconstatency— Way “18 or may be 
lawfully used by the publsic”—Magrstrate bound to 
make order absolute. 


A Magistrate cannot decline to act on the findings 
of the jury or a majority of them unger section 189 
of the Criminal Procedure Code, on the ground thate 
it involved an inconsistency; if the finding is that 
the order of the Magistrate is reasonable and proper, 
the Magistrate must make the order absolute. 

It is not necessary in order to give jurisdiction to 
the Magistrate undcr rection 188 of the Criminal e 
Procedure Code that tho way should be one which 
is generally used by the public. AN that section® 
requires is that the way should be one which is or 
may be lawfully used by the public. HRIDAY Cuannpa 
Das v. SHIB CHANDRA 








7 
S. I 39— Finding of ma 


S. 145 64 
$. 146 I2 


must be acted upon 
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-—— Sa 147 and sch. V, 
Form, 24—Easement—Right contemplated by 8. 
147-g Limitation Act (XV of 1877), 8. 26—Order not 
deciding the case. 


. 

In passing an order under section 147 of tho Cri- 
minal Procedure @ode, the Oourt should adopt the 
Form No. 24 in Sch. V of the Code. 

Section 147 is not confined to cases of easement 
acquired by uninterrupted enjoyment for 20 years as 
provided by section 26 of the Limitation Act. 

Where the Magistrate passed the following order 
in a case under section 147, Criminal Procedure Oode : 
“Srimanta Bera claims a prescriptive right to pass 
the water of his tank over the paddy land on the 
south. He has entirely failed to prove exercise of the 
right uninterruptedly for twenty years. His claim is, 
therefore, disallowed :” : 

Held, that he has not decided the case one way or 
the other and that the case must be remitted to him 
to conclude his enquiry and pass orders upon the re- 
spective claims of the parties, Srimanta BERA v. 
INDRA NARAYAN PRODHAN, 18 O. W. N. 859 468 


——__-—_—_—_—— 8S. 157, 159, 202, 
4-76—Enqury by a Mugistrate—Engury without 
jurisdiction—Magistrate’s action under 8. 476 not 
sustainable. 


A report was made at a thana that a certain person 
had committed an offence. The Sub-Inspector re- 
ported that the case was a false one. The District 
Magistrate then verbally directed the Superintendent 
of Police to enquire and report. The Superintendent 
reported that the case was not true but ut the same 
time suggested that a Magisterial enquiry should be 
made into the matter. The District Magistrate there- 
upon ordered a Deputy Magistrate to hold a Magis- 
terial enquiry. The Deputy Magistrate found the case 
to be entirely false and took steps under soction 476, 
Oriminal Procedure Code, 1898, against certain per- 
song who had given false evidence before him to sup- 

ort the case: Held, that the order of the Depaty 

agistrate was without jurisdiction, inasmuch as the 
enquiry held by him was not under any section of 
the Criminal Procedure Code or any other legal 
sanction. In re Kandhia Lal, A W. N. (1899), 87; 
Dura v. Naurang: Lal, 4 C. W. N. 351, referred to. 


ABDUL RAHMAN v, EMPEROR, 6 A. L. J. 963 952 
amma Sa 159 952 
-—_— 8. 163 975 





S. 164. See Contes 


mn $8. 190 (1) (c), 191, 
qo 35 l —Strictebservance of s. 191 necessary for taking 
| cognisance of offence under s, 191 (1) (c)—Proreed- 
ings under s. 851 not governed by the provisions of 

az, 190 and 191. ` 
The competency of a Magistrate to try 8 person for 
e an offence of which he has taken cognizance under 
section 190 (1) (c), Criminal Procedure Code, is con- 
*ingent on a strict observance of the provisions of sec- 

tion 191. 5 

Magistrate proceeding under section 351 (1), 
Criminal Procedure Code, against any person, who 
may appear, upon the evidence taken, to be concerned 
in the offence under investigation, cannot properly be 





regarded as taking cognizance of the case upon infor- - 
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mation received, or upon his own knowledge or aus- 
picon, within the meaning of clause (e) of sub-gec- 
tion (1) of section 190, go as to enable the accused to 
object to that Magistrate proceeding further with the 
case. Section 351 ig self-contained, complete in itself 
and independent of section 190 and consequently of 
section 191. 

Khudiram y. Empress, 1 O. W. N. 105, dissented 


m. 

Raghab v. Empress, 3 C. W. N. colxxix, followed. 

EMPEROR v. Sarai, 6 N. L R. 118 568 

S. I9I 568 
SS, 195, 478—sine- 
tion t) prosecute granted to private individua!—Power 
of Court to institute proceedings under s 478 after 

grant of sanction. g 

The existence of a previous sanction, granted to a 
private individual under section 195, Criminal Pro- 
cedure Code, upon which no action has been taken, 
is no bar to the institution of proceedings by the Civil 
Court under section 478, through its karkun, Qu rn- 
Empress y. Shankar, 13 B 384, followed. EMPEROR r. 
NAGII HHELABHAI, 11 Box. L R. 855 962 
—— s. 195 (1) b, (4), 

(7) C—Sanc'ton— Village Munif subordinate tu Iig. 

trict Judge—Offence before villugo Munsif—District 

Judge competent to grant sanctron—Sunclion on 

formal application—San tion to inquiring Magistrate, 

not legal—No appeal from decree of village Munsif-— 

District Judge can review a decree of village Mun af 

—Villajze Courts Act (IIE of 1892), s. 73. 

Under the Village Courts Act, No. III of 1893, no 
appeal lies from the decree of a village Munsif, al- 
though under section 73 of the Act the Distriot Judge 
may under certain ciroumstances review the decree. 

As no appeal lies from the decrees of village 
Mnnsif that Court, under section 195 (7) (c), Code of 
Criminal Procedure, is deemed to be subordinate to 
the principal Court of Original Jurisdiction within the 
local limits of whose jurisdiction it is situate. Under 
section 195 (1) (b) the District Judg& can grant the 
sanction. 

Before sanction is granted there must bo a ®rmal 
application by some porson for sanction. 

Sanction granted by the District Judge on the mo- 
tion of the Magistrate, who is himself enquiring into 
the case, is no legal sanction and must be revoked. 
SUNDAR LAL v. EMPEROR, 6 A. L. J. 796; 6 M. L. T. 98 











966 
— m 8. 195 —Penal Code (Act 

XLY of 1860), s. 191—False evidence— Written staute. 

ment filed ma suit—Denial of plaint allegations— 

Sanction to prosecxte—Pleadings, construction of. 

Where the defendant in a suit stated in his written 
statement that he denied the plaint allegations, ox- 
cept such as were contained in a cortain para. therein, 
and sanction was asked for and granted for his proso- 
cution under section 191, Indian Pemal Code: 

Held, that having regard to the whole of defendamt'a 
written statement he only meant to say that he did 
not admit the plaint allegations and wenteh. plaintiff 
to prove them and that sanction should not have been 
granted on the basis of such loose expressions of 
language. 

Pleadings in the moffussil, where no great exacti« 
tude of expression is foynd, should not be taken too? 
literally. Narayan SASTRULU v., KANAKAMUNA, 6 M. 
L. T. 346 
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+. 8. 197 —Regulation XI 
of 1816—Fabrication of fulse record by Village Magis- 
trate during trial of a case— Fabrication in capacity of 
Judge—Sanction for prosecution whether necessary. 
Banction under section 197, Oriminal Procedure 
Oode, is not necessary to prosecuée a Village Magis- 
trate for having fabricated a false record during 
2 the trial of a case as he is not bound to make 
& record “as a Judge” and was not acting as a 
Judge when he made it h 

Imperatriw v. Lakshman Sulharam, Vaman Har: and 
Balaji Krishna, 2`B. 481 at p 485; Muncipal Uom- 
missioner for the City of Madras v. Major Bell, 25 M. 15 
at p. 28, Alhangarayan v Gopalan, (Crl. Rev. Case 
No. 61 of 1904, (unreported) ) and Nando Lal Basak 
v. Jitter, 26 O. 852; 3 © W. N.. 439, referred to. 
PALANIANDY PILLAI V. ARUNACHELLUM PILLAI, 32 Bf. 
255; 4 M. L, T. 378;9Cr L J. 89 387 
———— ~~ S. 202 952 
= SS. 233 and 234— 
Joinder of charges—Offences committed within 12 

months—One trial. x 

e Offences committed by an accused person witbin 
twelve months against a series of persons, not exceed- 
ing three of a similar natme, may be tried at one trial. 

Aanu Miya v. Empress, 9 O 871; IL C. L.R 52, 
Queen-Empress v Juala Prasad, 7 A 174, (F. B ) and 
Queen-Empress v. Dhondi, (1887) Ratanlal’s Un. Or. 
Cases, 381, followed. Re 

Nanda Kumar Sirkar v. Emperor, 11 C. W. N. 1128, 
6 Cr. L. J. 321, distinguished. Sri BHAGWAN SINGH v. 
Emperor, 90.L J. 149, 180. W. N. 507; 5M L.T. 
349 319 
m a Sa 235—Penal Code (Act 

. XLY of 1860), ss. 807, 406—Jomder of char ges— 

Same trangac‘ton. 

The charge under section 406 of the Penal Code, 
ought not to be joined with a charge under section 807. 
The taking of ornaments can hardly be said to form 
one transaction with an attempt to murder, within 
the meaning of section 286 of the Criminal Procedure 
Code. NITHURITN, EMPEROR, 6 A. L J. 697 466 
—— c 88. 253, 437—Order 

for fetrial on account of mis-apprectation of evidence. 

Where a Magistrate, after hearing the whole of 
the evidence for the prosecution, discussing it fully 
and giving cogent reasons for disbelieving the prose- 
cution story, discharges the accused, the District Magis- 
trate should not direct a ro-trial merely beacuse he 
thinks that the order of the Magistrate was not m 
somé respects correct according to the record. Such 
an order, though not actually illegal, can only be 
passed in very 1arecases Jat Ram v Mukhan Lal, 
8 P, R. 1900, Cr: and Dulla v. Emp:ess, 2 P. R. 1901, 
Or., followed. Hira v. WaPBROR, 8 P. R. 1909, Ce ; 
17 P. W. R. 1909, Cr. 289 aoe 

e =m BS 
ss. 337, 339—Purdon, 
tender of—BreacR of conditions by approver—No ac- 
tæn should be taken against appiover until the con. 
clusiongf the trial of co-accus°d—Proper course to 
de followed, 

No action can be taken against n person who has 
accepted a pardon for breach of conditions on which 
the pardon was tendered until after the case in the 
Oourt of Sessions is concluded The proper course is 
fb detain the approver in cusgody till the conclusion 
ofethe trial of his co-accused, and then to proceed 
against him, if necessary. ` 
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Empresa v. Pawan, 18 C. P. L R. 123; Emper8r v. 
Rewipja,4 Bom L R. 826; Queen-Empress vy. Bhau, 
23 B 493; Queen- upress v. Rimasami, 2441. 821 ab 
p. 324; Queen-Empress v. Natu, 27 C. 187, followed 

Queen-Empress v, Bri) Narain Man, 20 A. 629; 
Queen-Empress v, Budhan, 8 A. L. J. 615; A. WEN. 
(1906) 258; 5 Cr. L, J. 144; 29 A 24 King-Emperor v. 
Bala, 25 B. 675, not followed. EMPEROR f. Mowan, 5 
N. L. R 184 922 
— ——- §. 339 922 
m S, 342—F rammanon of 

accused by Seasions Judge not imperatiie—Objection- 

able questions by Committing Alugitrate— Answers 
to such questions to be excluded. 

It is not imperative for a Sessions Judge to examine 
an accused person under section 342, Criminal Proce- 
dure Codo, especially when the accused admits his 
guilt. The provisions of section 289, Oriminal Pro- 
cedure Code, clearly indicate that such an examination 
is not necessary in all cases i 

If in an examination under section 842, Oriminal 
Procedure Code, some objectionable questions are 
asked by the Committing Magistrate, such questions 
and the answers thereto should be omitted but the 
whole examination should not be excluded from evı- 
dence as inadmissible. KHUDIRAM Boss v. EMPEROR, 


90. L. J. 65 6 
— 8. 349 Second Class 

Magistrate referring a case for taking security— 
Proper procedure to be observed 577 
S. 35 I , proceeding under, 
not governed by the provisions of ss 190, 191 568 
S. 364. See CONFESSION 
625 














— — — 8. 367—Sessions Judge 
embodying his summing up fo the assessors wn has 
Judgment—Judgment not rendered illegal. 

It 18 neither convenient nor commendable fora 
Sessions Judge to embody his summing-up to the 
assossors in his judgment. But his doing so does not 
make his judgment illegal or vitiate it so as to render 
it invalid. KHUDIRAM Bose v. FaPEROR, 9 C. L J. 65 


625 

8.402 774 
— S. 408 cI, (b)—Con- 
current sentences, one of 4 years, and other of 7 days 

— Course of appeal. : 

The accused was tred and convicted under sections 
420 and 404, Indian Penal Code, For cheating he was 
sentenced to four years’ and for abetment of bigamy 
to seven days’ rigurous imprisonment. The sentences 
were ordered to run concurrently : 

/ield, that an appeal lay to the Sessions Court and 
not tothe High Conrt. | 

Sher Muhammad v. Emperor, 25 P. R. 1901, Cr., 
followed TuLsipas LAKSHMAN vt. ERPEROR, IL BO Neg, 


L. R. 544 171 

— SS — 8S. 435, 439— High 
Court, power of —Reuision, wnterference m —Presidency 
Magistrate —Discharge order. | 
The High Court has power under sections 486 and , 

439 of the Criminal Procedure Code to order further 

enquiry in a case in which a Prosidency- Magistrates © 

has discharged an accused person. 3 
Dwarka Nath Mandul v. Beni Madhub, 28 O. 652; 

5 0. W. N. 457 (F. B.), followed. MT 
Kedar Nath Sanyal v Khetra Nath, 60. L 3.705; 

6 Or. L. J. 490 and Charoobalu Dubes v. Barendra 

Nath, 27 0.126; 3C. W. N. 601, dissented from, > | 
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Hori Dass Sanyal v. Saritulla, 15 O. 608 (F. BJ), 
Goteslie v. Kristokishore Bose, 26.0. 748; 30. W. N 
598 and Emperor v. Varjivandas, 27 B. 84, referred to. 


Marg TAB SINGH v. KHAN MAHOMED, 13 O. W. N. 
1221 861 
-t 





————— 8. 41 [*—Appeal not en- 
tèrtainable— Paint of law snvolved—Appeal heard as 

a revision, 

No appeal lies against a conviction by a Presidency 
Magistrate where the sentence awarded is only one 
day’s simple imprisonment and a fine of Rs. 160. 

Queen-Kmprets v. Hart Savba, 20 B. 145, referred to. 

A non-appealable case may be entertained ag s re- 
vision if a point of law arises upon the findings DATTA 
RAM KASHINATH WAGLE v. EMPEROR 285 
SS. 435, 437 — Powers 

- of District Magistrate to revse orders of discharge 
passed by Subordinate Magistrates— Appreciation of 
evidence— Power to order further enquiry. 

District Magistrates are empowered to order farther 
enquiry in cases wherein Subordinate Magistrates 
have discharged the accused for want of a prima 
facie case on the ground that the Subordinate Magis- 
trates have not correctly appreciated the evidence. 

Narayansaiomy Naidu v. Emperor, 32 M. 220; 5 
M. L. T. 283; 1 Ind., Cas, 228; 9 Cr. L. J. 192; 19 
M. L. J. 157, followed. (GOPALAKRISHNA v. EMPEROR, 


6 M. L. T. 157 28 
= ———— 88. 435, 437 —Misap- 

preciation of evidence bg a Magistrate—Powwer of Ses- 
> gions Judge to order further enquiry. 

Reading sections 435 and 437 of the Criminal Pro- 
cedure Oode together, it is clear that the Sessions 
Judge may direct farther enquiry into the case of a 
person discharged by a Magistrate on the ground 
of misappreciation of evidence, if, in his opinion, such 
misappreciation has led to the passing of an incorrect 
or improper order of discharge. . 

Lakshmi Narasappa v. Mekala Venkatappa, 31 M. 
188, dissented from. 

Queen-Empress v. Bala Sinnttambi, 14 M. 834, fol- 
lowed. Vengara SUBBA REDDI v, AYYALU Renni, 32 
M. 214; 5 M. L. T. 356 488 
a nm Ba 437 


488 
S. 437—Retrial for mis- 
appreciation of evidence. 580 


——-—— §. 439 861 
—— 88. 439, 476—Pro- 
ceedings by Magistrate—Revisional power of High 
Oourt—Whether High Court can interfere on grounds 
other than want of jurisdiction, 

The High Court, as a Court of Revision, has power, 
under section 489, Oriminal Procedure Code, to in- 
terfere on grounds other than want of jurisdiction 
when a Criminal Court has taken action under section 

#6, Criminal Procedure Code. 

Eranholi Athan v. King-Emperor, 26 M. 98, over- 
ruled Qusen-Empress v, Srinswvasulu Naidu, 21 M. 124, 
referred to. OTTUPARA NARAYANAN, In re, 6 M. L. T. 
827 934 

oe an Ba 476 — Enquiry by a 

Magistrate--Engqniry without eatery a 

© © trate’s action under section 476 not sustainable 952 


















































— S. 476—Income-tax col- 
lgctor whether a Revenue Court 886 
8.476 934 


# Read this (s. 411) immediately before s. 485 on 
page 1082 Col. 2, 
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— ——— 8. 478—Power of Court 
to institute proceedings under section 478 after 
grant of sanction 9 








———_— 88. 514, 516—Bond 
for appearance before Court—Forfeiture—Court which 
can order fofeiture—Levy of the amount, 

In the case of a bond for appearance before a 
Court, the tribunal empowered to forfeit it is that 
Court, and no other Court has jurisdiction to do so. 

Therefore, where a surety executed a bond for 
appearance of a oertain accused before the Court 
of Sessiong, and an order was made by a Deputy 
Magistrate that the bond be forfeited as tho 
accused failed to appear: Held, that the Deputy 
Magistrate had no jurisdiction to make the order. 

Section 516 of the Criminal Procedure Code is 
only concerned with the power to direct levy of 
the amount, (which power may be delegated) and 
not with the forfeiture which ia a condition pre- 
cedent to the levy. Hira Lau Sanu v. Esrrror 113 


SS S. 514 —Baoil-bond, for. 4 
Serture of —Surety, liability of—Terms of bond—Pros 
duction before Sessions Court, not before Magistrate, 
Where a person stands surety for the produc- 

tion of an accused persón in the Sessions Court 
on & certain day, the condition of the bond is 
satisfied if the accused appear in that Court on 
that day. The surety is not bound to produce the 
accused subsequently before the District Magis- 
trate. 

Where a person stood surety for certain appel- 
lants before the Sessions Court and undertook to 
produce them in that Court on every date fixed for 
hearmg or whenever required: Held, that the 
condition was satisfied by the attendance of tho 
acoused during the hearing; and that dithough a 
requisition might be made by the Sessions Court 
for the production of the accused in thaf Court, 
the surety was not bound to produce them before the 
Magistrate. . 

A bail-bond shonld contain a clear proviso for 
the production of the accused before the eCourt 
or officer who is to take measures to secure the 
surrender of the accused and to re-commit them to 
jail in terms of the warrant. BERARI Lan CHATTER- 
JER Vv. EMPEROR, 36 O. 749 188 


— aan S. 514—Standing bal 
for accused—Liabtlity of person undertaking to 
produce accused, or in default to forfeit property. 
A person who undertakes to produce an accused 

person before Court when called upon, and, in de- 

fault, to forfeit a sum of money to Government, is 
not discharged by the fact that the aconsed has paid 
the amount of his own bail bond. KULAR ANNAPPA 

Natox v. HMPEROR 








———— 8S. 516 is only con- 
cerned with power to direct lewy of the Ba 


of a bond 143 
amma Sa 526—Transger of Ori- 
minal Cases—Reasonable apprehension in mind of 
accused that fawr trial will not be had—Suficicnt 
ground—Circumstances of each case to be considered. 
Although a reasonable apprehension in the mind 
of the accused that he will not have a fair trial 
is a sufficient ground for transfer, yet in applying 
that doctrine, regard must be had to the oircum-. 
stances of each case, m 
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The mere fact that in another case on other 
ayidence the Court may have come toa particular 
conclusion is not in itself a sufficient ground for 
transfer. “ A 

Asimuddi v. Govinda Baidya®1 C. W. N. 426, 
followed. RAJANI KANTA DUTTA V, EMPEROR 8 

c 8. 533—Irregularity— 
625 








Prejudice 








S., 537—Irregularit 
e774 


= ——— S, 545—Award of com- 
pensation to innocent purchaser of stolen article, 
whather legal, 

An innocent purchaser of a stolen article cannot be 
compensated under section 645 of the Criminal Pro- 
cedure Code. MAKHANCHORA SARKAR v, NISIND GO, 
100. L J. 458 438 


— ota aan 
Act (XLV of 1860), 88. 176 cl. (1) and (2) and 177 

= —Falure to qire information sn respect of offences 
generally and of particular offences, 

Oases under section 565 (4) of the Code of Criminal 
Procedure are required for the purpose of pre- 
venting the commission of offences generally and 
should be dealt with under the firat part of section 
176, Indian Penal Code. 

The aggravated penalty constituted by the second 
clanse of section 177, Indian Penal Code, can only be 
inflicted when theinformation required to be given re- 
lates to the commission of some particular offence 
and not of offences generally. 

Punatulla v. Queen-Hmpiess, 15 C. 386, referred to. 
Hussain Bra, In re, 19 M L. J. 274 612 

——— sch. V, form 24 
468 














Cross*examiInation, nght of, by party. 

Held by the Full Bench :—It is the right of every 
litigant’in a suit, unless he waives it,,to have an 
opportunity of cross-examining witnesses whose testi- 
mony is to be used against him. 

Gurachand v. Ram Narain, 9 W. R. 587 at p. 588, 
followed. Ongato Kugui o. Rasanam Tewari 374 
Custom-—HMust be ancient and invariable—Proof 

—One instance does not prove custom 6 
> Howse built by non-proprietor— House 

fallin] into ruins— Zamindar gwing the «ite to others 

— Suit by fret non-prop ietor after 12 yeara—Oustom 

—Burden of pi ovf. 7 

Where a house built by a non-proprietor had fal- 
len into ruins more than 12 years before the institu- 
tion of the suit, it is for the non-proprietor plaintiff 
to prove that the site still belongs to him under 
the terms of the tcajb-ul-ars or some village custom. 
AMAN ALI KHAN v. NAZIMANNISBA 19 
———— Elements of—Kulachar—Proof—Ad- 

missfon in deed of compromise does not prove 

custom 07 

x whether established—High Court can 
~ go into the question in Second Appeal 58 
———-—#&——in the Punjab—Adoption of aguia 











gon 





Adoption—Hiadu Law—Evidence— 
Treatment as adopted son—~OCeremontes—Estoppel— 
Aggarwal Banias of Zira. 

e The plaintiff sued for a declaration that he was 

the adopted son and heir 8f the defendant who 

was his uncle. The latter denied both the factum and 

Validity ef adoption, 

. 





8. 565 (4)—Penal Code 


1909 


Custom—contd. e, 


It appeared that all the members of the family 
including the defendant, had stated to thæ Revenue 
Authorities that the plaintif had been afopted 
by the defendant. The plaintiff was excluded fyom 
inheriting his father’s land, and had fora number 
of years lived with the defendan?who treated him 
as his adopted son: ~ 

Held, that the factum of adoption must be held as 
proved, : 

Heid, further, that the parties, Aggarwal Barias 
of Zira, in the Ferozepore District, did not strictly fol- 
low Hindu, Law, and as nowhere in the Punjab any 
religious rites are necessary to constitute a valid 
adoption, ‘even among Hindus of non-agricultural 
classes, the plaintiff’s adoption could not be held agin- 
valid for non-observance of ceremonies in accordance 
with Hindu Law. : JIWAN MAL V, HARI OHAND, 114 P. 
L R. 1909; 158 P. W. R. 1909 971 


———Allenation—Declaratory suit by re- 
versioners—Riyht to sue—Locus standi of re! ersioners 
when a female interrenes, 


The presence of a female, who is entitled to inter- 


, yene between the owner of an estate and his rever- 


sioners, does not bar a declaratory suit by the 
reversioners, impeaching an alienation by the owner 
on the ground of want of necessity etc, 

Abdulla v, Muhammadu, 14 P. R. 1806 at p. 52, 
relied upon. 

Khem Singh v. Baru, 44 P. R. 1905, distinguished. 
SHIB SARAN v. Gori 284 








Bodhi Khatries of Mauza 
Hardo Jhanda, District Gurdaspur, whether qurerned 
by agricultural custom or Hindu Law—Burden of 
proof. 

The burden of proving that Sodhi Khatries of 
Maura Hardo Jhanda, Tahsil Batala, District Gurdas- 
pur, are governed by agricultural custom, in matters 
of alienation, hes on the person making the assertion. 

° Kartar Singh v. Mathar Singh, 94 P. R. 1808; 

Soda Kartar Singh v. Sher Sigh, 50 P. R. 1896; 

Ham Chand v. Thakar Dass, 94 P. R. 1907 ; Mohamed 

Hayat, Khan v. Sandhi Khan, 65 P. R. 1908, referred 

TA 








No custom has been proved that these Sodhis fol- 
low the rules of agricultural custom. SARDAR SINGH v. 
Manaras Das, 79 P. R. 1909; 127 P. W. R. 1909 603 


—_—_—— Kenaka aaa Widmo—Necessity —Debt in. 
curred to meet evpentes of litigatim—Sals of land— 
Vendee, when not bound to furnish details, 

The money required by a widow for litigation to 
protect her life-interest is a valid necessity, justi. 
fying her to alienate her husband’s immovable 
property, particularly when the litigation has 
been forced upon her by her husband’s own re- 
Vergioners, 

Where an alienation has taken place to liquidate e 
previous prima facie necessary debts, the alienee 
cannot be made responsible for ascertaining how faf 
they were unavoidable, especially when the widow has 
died before the items are disputed. 

Anative woman is always at a disadvantage when 
forced into Court to defend herself. BHIEHA v, GoKAL 
Bina, 46 P. W. R. 1909 671 


Pre-~emption. See PRE-EUPTION. 
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GuBtom—concid. 


——_—--——- Succession — Wi Wus right to swe- 
Cal coflaterully—-Udast Sadhe of Muktsar tahsil, 
District Ferozepur. 

Among Udasi Sadha of the Muktsar tahsıl in the 
Ferozepur Distric, the widow of a sonless proprietor 
is, by custom, entitled to succeed to the property left 
by her. husband’s collaterals in the same way as her 
husband would have succeeded if he had been alive. 


Saddan v. Ahemi,165 P. R. 1906; 117 P. L. R. 1906," 


Lahori v. Radho, 72 P. R. 1906, referred to. MAHAN 
Kaur c. SUNDAR Das, 40 P. R. 1909; 54 P. W. RB. 
1909; 43 P. L. R. 1909 483 





~y Alienation —Brahmana of 

Maaza Charori, Dakhli Majara, Kangra District, fol- 
low agricultural custom and not Hindu Law—Gifted 
property reverts to donor's heirs on fatlure of donee's 
line—Itight of donor's hens to contest alienation of 
gifted property. 

Brahmans of mauza Charori, Dakhli Majara, Tahsil 
Nurpur, in the Kangra District, follow agricultural 
custom, as regards succession and alienation, aud 
not Hindu Law. 

Rum Chand v. Thakar Das, 94 P. B. 1907, applied. 
Golna v. Hari Itam, 115 P. R. 1907, Lachman Das v. 
Pahla Mal, 69 P.B. 1908, 121 P. W R., 1908, Hira Nand 
v. Hari Chand, 125 P.R 1908, not applied. 

In default of the lineal descendants of the donor, 
the property gifted reverts to the heira of the original 
donee. Sita Ram v. Raja Ram, 12 P. R. 1892 (F. BJ), 
followed. ne 

, The heirs of the donor have the customary right to 
contest the power of donee’s descendant to make a 
gift. Bhagwan v. diru, 20 P. R. 1904, referred to. 
Dato v. Montu, 87 P. R. 1999, 105 P. W. R. 1900; 
13 P. L. R. 1909 593 
c Property gifted to lineal an- 

cestor of a daughier—Dauyhter’s right to inherit in 
preference to dimor’s male decendanti». 

A daughter is an heir of the body and the descend- 
ants of a donor are not entitled to oust a female 
descendant of the donee in the direct line, from succes- 
sionto the property gifted to her lineal ancestor. 
Dayat vy. Ala Baksh, 19 P. R.1903, distinguished and 
not applied. GURDIT Sinca r. Presa Karg, 84 P. R. 
1909; 76 P. L. R. 1909; 118 P. W. R, 1909 604 
_ ——_——Daughter’s danghter—Raj- 
. puts of Hoshiarpur District—Snit by daughter to 

set aside alienation made by mother 984 
Damages for non-fulfilment of contract--Right 
of person guilty of breach to claim dam s 
jabel—Presnmption of damages—Con- 
æ% siderations ın assessing damages—Hffect of de- 

portation under Regulation III of 1818 224 

Debutter land—Transfer by shebait for carrying 
on worship, validity of. 

A transfer of debutter lands by the shebait, for the 

° purpose of.carrying on the worship of the idol, is 
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e Yalidin law. 


Khetter Ohunder v, Hari Das, 17 O. 557, followed. 
BARODA CRARAN Durr v. HEMLATA Dassi, 18 0. W. N. 
24 560 


Declaratory Sult or Decree. See Srxor- 
Fic RELIEF Act, 8. 42. 

—- by reversioners is not bar- 

-vod.owing to the intervention ofa female 284 
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Decree, construction ‘of-—Doareo declaring right 
‘to possesbion ‘on payment ‘of certain sum dyring 
the currency of sottlement 869 


Defamation—Employing correspondent insuffi- 
ciently acquainigd with language—Consequence— 
Master and Servant—Scope of sercant’s authority— 
Joinder of parties— Defamation of firm—All partner. 
should jom in suit for damages—lLibel per so— 
Common interest—Pricilege—Malice, progg of —Bxur- 
den of proof. 

Ifa firm chooses to empoly as their correspondent, 
a person insufficiently acquainted with the language, 
in which he is to correspond, they must bear the 
consequences. 

The scope of aservant’s authority is the sinc as 
the scope of his employment, and if it is the duty 
of the servant toconduct the English correspond- 
ence of his master, the latteris liable fora defama- 
tory letter published by the servant in the course of 
his employment. eek i 

Citizen's Life Assurance Uo, ¥. Broun, (1904) A.C 
423,; 73 L. J. P. 0. 102 ; 90 L. T. 789; 538 W. R. 176 ; 
20 T. L.B 479(P.C), followed. |, es 
_ Where the libel sned for is a libel defamatory of 
the firm, and the damages sued for are for the 
injury to the joint business, all the partnera should 
join in suoh a suit. ' 

Le Fann v. Malcolinson, 1 H. L. O. 637 and Robinson 
‘y. Marchant, 7 Q. B. 918, referred to. 

The statement that “these poople will buy and 
supply any and every sort of the cheap coal to 
make some profit with the contract in the name 
of “Jote Janki Coal” isa statement of fact and not 
a comment, and such words are libellous per se. 

If the conduct of the plaintiff, however, innocent 
it may have been, was largely responsible in 
provoking a libel, the Court should “ake such 
conduct into account in assessing the damages 

When a libellous communication is of such ® nature 
that it can fairly be said that he who mado it 
had an interest in making such m communication, 
and the person to whom it was made had a cor- 
responding interestim having it mado to him, the 
occasion is a privileged one. 

Hant v. Great Northern Ry. Co., (1891) 20. B 189, 
191, followed. r 

When the occnsion is privileged the burden of prov- 
ing actual malice is on the plaintiff. 

Hebditch v. Moellwaine, (1894) 2 Q. B 54, 5S, 
followed a 

But tho plaintiff need not adduce extrinsic evi- 
dence of malice, as he may rely upon the words of tho 
jibel and the circumstances attending its publication 

If the language used 1s much too violent for the 
occasion and circumstances to which it ıs appliod 
or utterly beyond or disproportionate to the facts, 
there is evidence of malice. On the othe® hand, 
to hold all excess beyond the apsolute exigoncy of 
the occasion to be evidence of malice would in effect 

tly limit, if not altogether defeat, the pro- 
tection which the law throws over privil@ged com. 
ications. 

mr La nghtow v. The Bishop of Bodor and Mun, L R. 4 

P. O. 495, 508, followed. 

Olark v. Molynews, 3 Q B. D. 287, 245 and Nevill v, 
Fins Aite and General Insurance Co., (1895)2 Q R. 
156, 170, referredto. Mori Lat RAHA v. INDRA Nati 
BANERIEE, 13 C. W. N. 1165 ; 86 C. 907 831 

—— Beo. LIBEL, e . 
e 
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Dekkhan Agriculturists’ Relief Act 
(XVIIL of 1879), s. 2 cl. (b), sub- 
section (2)— Agricultwrist, meaning of— 
Mortgagor—Itability to pay debt—Future date of 
payment fized—Time from which liability com- 
mences, ° 
A mortgagor incurs a liability tore-pay the mort- 

gage debt when he borrows -the money, it is not the 

less soif there is a stipulation not to pay the debt 
till after a certain number of years. 

Therefore, where a mo was executed in 1871 
and it was provided that the mortgagor shall not re- 
deem before 1886, the liability to repay in 1886 
was incurred in 1871 ; and the mortgagor, who was 
not an agrioulturist in 1871, within the meaning of 
that word as then defined by law, is not an agricul- 
turist within the meaning of section 2 oL (4), sub-sec- 
tion (2) of Act XVII of 1879. MAHADEVY NARAYAN 
LOKHANDE v. VINAYAK GANGADHAR, 33 B. 604; 11 
Box. L. R. 721 769 


Divorce Act (IV of 1869), ss. I2, I7 
— Dissolution of m irriage—Decree nisi male absolute 
—Duty of Court in divorce suit— Migh Oourt’s 
power of confirmation 
In a case of dissolution of marriage the High 

Court should not make a decree miw absolute with- 

out amotion being made to it for that purpose. 

Oulloy v. Culley, 10 A. 559, followed. Therefore, where 

no one, representing the petitioner, asked for con- 

firmation of the decree nisi by the High Court, the 

High Conrt could pass no such order merely on & re- 

ference for confirmation. 

Section 12 of the Indian Divorce Act prescribes 
the duty ofa Court in the investigation of & suit 
for divorce. It provides that upon any petition 
for the dissolution of marriage, the Oourt shall 
satisfy itsalf, sofaer asit reasonably can, not only 
as to the facts alleged butalso whether or not the 
petitionar has been in any manner accessory to or 
conniving at the going through of a form of marriage, 
or the adultery, or has condéned the same; and 
shall also enquire into any counter-charge which 
may be made against the petitioner. WILLIAM ARTHUR 
Forsuaw r. EUNICE GERALDINE Forspaw,6 A. L. J. 
798; 6 M. L. T. 96 969 
— 8.17 969 
Easement—Right of  Pritacy—Interference— 

Plaintiff's court-yard overlooked from the roof af tke 

defendant's house as well as from those of other 

adjacent hoxses—Butt to have window closed not 
maintainable. 

Where from before the institution of the suit the 
plaintiff's house and court-yard could be overlooked 
from the roof of the defendant’s house as well as 
from those of the other adjacent houses: Meld, that 
it could not be legally found that the plaintiff had a 
right of pPivacy at the date of the institution of the suit. 

The suit to have he windows, in the second storey 
built upon the roof from which the plaintiff's court- 
yard could be seen, closed, could not be maintained. 
Gokal Pras&d v. Radho, 10 A.858, distinguished, Abdul 
Rahman v. Bhagwan Das, 4 A.L.J. 445; 29 A 582; A.W. 
N. 1907, p. 183, not followed; Joogul Lal v. Musammat 
Jasoda Bebee, 3 N.W.P.H.O.R.(1871),p.311, referred to. 
Bare Lat r, Ram NABAIN 88 

——- Right of y— As of right,” 
meaning of—Agreement to close way after a cer- 

tain period—OContinued user for more than 20 

pears after that period 71 
eo 
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e, 
Easements Act (V of 1882), 8. at 
Creation of Easement by grant— Transfer of Property 
Act (IV of 1882), s. 54, applicability of? to such 
easemenis—Grant of easement whether to in 
writing registered, ; ° 


The grant of a rightto discharge and continud 
to discharge one’s daily household water through 
certain spouts upon the roof of his neighbour's 
house, olearly creates a right which is an 
easement as defined by section 4 of the Easements 
Act. 

It is not necessary that the creation or imposi- 
tion of an easement should be evidenced by an 
instrument in writing registered. Atshana v. 
Rayappa Shanbhaga, 4 M. H.C. R. 98, referred to. 


Section b40f the Transfer of Property Act con- 
templates the existence of a subsisting right of 
ownership in immovable property and provides 
for the transfer of such right It does not apply 
to the creation of a right. Therefore, it has no 
application to the creation of aright of easement 
and the oreation of a right ofeasement by grant 
ig not such & transfer of ownership as is 
contemplated by that section Where under that 
section an easement is transferred it must be so 
transferred along with the dominant heritage. 
There is no other way of transferring it and this 
arises by reason of the nature of the right. It exists 
only for the benefit of the heritage and to suppl 
its wants. BHAGWAN SAHAI V. NARSINGH SAHAI elg 


Ejectment Of trespasser—Right to sue—Per- 
son in possession of property can sue 770 


: ———sult—Plea of exclusive possession 
and denial of plaintiff's title—Setting up moea 





Estoppel—No estoppel where defendant was rot 
misled and had full knowledge of facts—Evidence Act 
(I of 1872), s, 115. 


There can be noestoppel of the kind contem- 
plated by section 115 of the Evidence Act, where 
the defendant, being fully aware of the position and 
powers of the plaintiff and the nature of the 
property, did not act upon any mistaken belief 
as to the title, induced by the representation of the 
plaintiff Abdul Ghafar v. Mian Wahid, 6 O.C. 855, 
followed. SRI DHAR v. DHABAM Das, 12 O. Os 


———— Consent by reversioner to widow's 
alienation whether binds his heirs 476 
_—— Deed of sale—Estoppel from assent 
to deed—Who is bound by estoppal p 382 
= Alienation of dshuttor land by shebaiPe 
—Right of sheba to recover possession on the 
ground that lands were inalienable 8 











—— Power-of-attorney given by puda- 

nashin lady to her husband—Husband’s authority 
to pledge her credit cannot subsequently be 330 
tioned 30 





>> by conduct—lIandlord and 

tenant—Mortgage of tenant-right with landlords 
consent—Landlord receiving rent from morigagee— 
Transferee from landlord not entitled to refuso pay 


ment from mortgagee 
of retired 
445 





— -— ——— Liability 
partner for subsequent transaction 
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- by conduct—Litigants not to be 

» alidhoed to take tnconsistent posttions—Daniiges for 

ase and occupation—Suit for rent—Patni, sale of— 

. Refusal to recognise sale—Suit for rent ag inst 

original patnidfir—Subsequent suit against trans- 

Jeres. 

The plaintiff, a sewindar, improperly refused to 
recognise the. transfer of a pitri under him, 
although the transferee earnestly endeavoured to 
secure recognition from him and repeatedly tender- 
ed the rent, instalment by instelment, but was 
met with a persistent refusal. The plaintiff then 
brought a suit for rent which fell due after the 
transfer, with interest and cost, against the original 
patudar, obtained an ex-purte decree, and in exe- 
cution purchased the tenure himself and got pos- 
session. He now brought a suit for rent for the 
period between the institution of that anit and the 
sale in execution of the tenure, against the trans- 
feree : 

Held, that as the plaintiff had deliberately taken 
up the position that the transferee had not ao- 
quired a valid: title by his purchase, and as the 
plaintiff by his omission to make the transferee 
a party to the previous suit rendered it impossi- 
ble for him to take a valid defence, and as the 
plaintiff managed to throw upon the tenure the 
burden of, a larger sum in the shape of interest 
and cost than he would otherwise have been ina 
position to do, it was not open to him now to take up 
an entirely inconsistent position and to seek to 
impose any liability for rent upon the transferee. 

A litigant cannot be allowed to take up a posi- 
tion contradictory to his previous attitude. - 

Golab Kver v. Badshah Bahadur, (1909) 2 Ind. Cas. 
129, at p. 142, Bhaja Chowdhury v. Chunt Lal, 5 O. L. 
J. 9; 11 0. W. N. 284; Mamndra Chandra Nandi 
Marala; v, The Seoretury of Stute for India ia Council, 
60. L. J. 148; 84 C 257 and Thomas Barclay v, 
Syed Hossein Ali, 60. L. J. 601, referred to. 

Ordinarily in a suit for rent, when no ulterna- 
tive claim is made for use and oconpation, no 
damages can be decreed on that footing, but 
the rule is not inflexible, because itig always in the 
discretion of the Court to amend the plaintor the 
issues. 

_ Lukhe Kant Dost Chouthry v, Sum'ero di, 21 W. R. 
208; 18 B. L. R. 248 (F. B.); Richhea Singh 
v. Upendra Chandra Singh, 27 C. 289; 
Luchweeput Dow v. Shaikh Pnuet Alı, 22 W. R. 846 
and Surendra Narain Singh v, Bhai Lat Thokw , 22 0. 
762, referred to. GosinpA SUNDAR SINHA CHow- 

URY v. 8er K@isuna, 10 O. L. J. 588; 6 M. L. T. 

55 346 





Suit for rescission of a lear. 


In a suit for rescission of a lease by the lessor 

on the ground that the lessee had bribed the lessor’s 
*servant to sbring about the transaction, it appeared 

hat after the institution of the suit, the plaintiff 

d prosecuted an appeal and defended another on the 
footing that the lease was a valid one: ; 

Kel, that the plaintiff’s action in the two appeals 
was ouly inadvertent, the suits having been instituted 
and the appeals preferred before the present sub 
was instituted, and that the plaintiff was not thereby 
precluded from seeking to rescind the lease. INDRAN 
NATH BANERJI v. Rooks, 14 0. W. N. 101 316 
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Evidence—wll contained in several sheets- 
Declaration of teatator to make dispositions in con- 
firmity with those on the other sheets —Admissi. 
bility 380 


— — Duty of prosecution to call all witnesses 


——Practice—Summoning dofendant as wit- 

ness for plaintiff and vice versa is objectionable 45 

- Appropriation by seller—Assent by 

buyer—Sale of goods by description 85 

Covenant that payment not endorsed on 

band not to be recognised—Proof of payment not 

endorsed, allowable 291 
See EVIDENCE ACT. 


—— Act (lof 1872), ss. 8, 24, 25 
26, 27—Criminal Proredure Nie (Act I of 1498), 

4, 163—8, 27 if Evidençe Act qualifies s8. 24 to 26- -~ 

Object of 8. 27—Accused pointing out stolen articlea 

—Admnissibility of evidence should not be judged by 

8 163 of Cremmal Procedure Code but by Evidence 

Act— Conduct. 

The admissibility of evidence to the effect that the 
accused went to a oertain place and there produced 
certain ornaments should be judged by the provisions 
of the Evidence Act and not by the provisions of sec- 
tion 163 of the Crmuinal Procedure Code. 

Section 27 of the Evidence Act does not qualify only 
section 26 but it also qualifies sections 24 and 25 of 
the Aot. 

The object of section 27 of the Evidence Act ia to 
provide for the admission of evidence which but for 
that section cannot be admitted by virtue of the three 
preceding sections. That section does not profess to 
and does not deal with evidence as to the conduct or 
acts of the acoused. which isadmuissible under section 
8or any of the preceding sections of tha Evidence 
Act. Miser tv. BupEROR, 6 A. L. J. 889 975 
—_—__—_—— 88. 24, 25, 26,27 . 975 

—— S, 27 —Fact of discovery—Admi:-. 
sibility in evidence-—/nducement by police— Weighing 

of evidence. . 

A police officer was investigating a murdew cuse. 
The accused in the presence of the thunudar suid 
to a villager that if she would be let off she would 
tell him where the ornaments worn by the deceased 
were. The thavadir made this promise to her, 
She together with the police and a number of vil- 
lagers went to a spot and produced from a dung. 
heap the ornaments worn by the deceased: Held, 
that the fact of the discovery was admissible in 
evidence. 

In weighing evidence of this kind obtained under 
an inducement, consideration must always bo given 
to the fact that the evidence was in all probability 
secured by the promise held out. There may bo cases 
where the circumstances are suoh that ti fact 
that the discovery was induced bye promise would 
raise a doubt as to the genuineness of the qis- 
covery and render the evidence almost worthless. 
EMPEROR v. MISRI ° 26 
c S, 29-—Inidmissibility of evidence 

‘ of discovery made by two persons together. ` 

Where two persons together are taken to point 
out murdered bodies or stolen property, etc., the 
evidence of joint discovery-under section 29 of Acte 
I of 1872 becomes altogether inadmissible againgt 
both unless 16 is conclusively established which of 
the two made the discovery. MUZAMMAL V, Hapeeor,” 
8 P.W. R. 1909 On. . 22 
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Evidence Act—conold. | 
8. 30 —Construction—Confegsion 





—Admission. 


“The Indian Evidence Act makes 3 clear distinction 
between an ‘admission’ and a ‘confession’. It is only 
under section 30 ofthe Act that the confession of 
two or more persons, jomtly tried for the same 
offence, can be taken into consideration as against 
the rest. It must be a confession to be so admissible, 
that is, it must affect both the person confessing and 
the other accused. 

The word ‘confession’ must not be construed as 
including a mere inculpatory admission which falls 
short of being an admission of guilt. 

Section 80 must be construed strictly. Its tqrins 
do not countenance the construction of a statement 
into a confession by a process of inferential reason- 
ing Itisone thing to make statements giving rise 
to an inference of guilt and anothor thing to confess 
acrime. SANTA Banpu v. Emperor, 11 Bow. L. R 
633 g 742 

= S. 39—Account boots, non-entry 

in, xo. evidence, 

Although the entries in books of account are 
relevant to the extent provided by section 39 of 
the ‘Evidence Act, yet such a book is not by it- 
self relevant to raise an inference from the absence 
of any entry i KW 

Queen v Grers Cruvder. Banerjee, 10 C. 1024, In tie 
matter of Jugan Ll, 7 C.L.R. 356 and the observation 
of Lord Davey in Haw Pershat y. Lakhpati Koer, 30 
C. 231, at p. 247, followed y 

Sagarmuti v. Manraj, 4 0. W. N. (short notes), 





cevii, referred to. KAMALAPATI BANERJEE f. Busoy 
Lat Ror è 291 
Zp S. 44 -Right to show that pre- 








vious proceeding and compromise were in fraud 
of applicant's right s f 116 

ss. 114, III. (b), 133—Z"-. 
dencg—Accomplice—Contiction based on ecidence of 
accomplice not tlle sa'—evisvor— Power of High 
Court to distur) such convi tim. 








tf 

A. conviction based solely upon the evidence of 
the accomplices is not illegal. It is not a rule of law 
but oneof mere practice aud prudence that an ac- 
complice is unworthy of credit unless ho is cor- 
roborated in maternal particulars. The High Oourt 
will not, under its revisional jurisdiction, disturb a 
conviction merely on the ground that the said rule 
of practice has not been adhered to by the Oourt 
which has convicted, unless there are exceptional 
circumstancescalling for the exercise of that jurisdic- 
tion in the interests of justice. 


Queen-Empress v. Sheikh Stheb Badrudin, 8 B. 197, 
followed. Empzno& v. LALLUBHAI PRANUBHAL IL 
Bost, L. R. 868 963 


hd 
pa 


s. 115 445, 549 
S. 133 963 


Ex parteproceedIng.. Defend mtsummoned 
as witness for plaintif—Failure of defendant to ap. 
e pear —Court directing ex parto p'oceedings against 
gefendant—Lllegal procedure®-Objectionable practice, 
e The plaintiff having required the defendant to 


appear, as his witness, the Court directod him to 





` 
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CASES. 


Ex parte proceeding—conold. 


appear accordingly. On the date fixed for his ap- 
pearance his pleader represented tò the Cbur} that 
he (defendant) was ill. The case was adjourned 
to another date for the defendant's appearance ©n 
that date again he failed to appegr on the ground 
of illness, but his pleader was present The Court 
ordered the case to proceed es parte against him: 
id, that there is no law which warranted the 
Court’s order merely on the ground of failure of 
the defendant to appear under the circumstances 
of the case. The defendant, being present by his 
pleader, was entitled to have his defence heard. © 
The practice of the plaintiff summoning the de- 
fendant as his witness and tice versa is objection- 
able and ought not to be countenanced by the 
Courts on any account. BALDEV TRIBHUVANDAS r. 
BALDEYDAS DWARKADAS 45 


Execution of decree—Right of suit—Plaint 
when to be treated as an application under section 
244— Decree against father’s property —Money paid . 
by son—Ancestral property subsequently held not 
liable—Right of son to claim refund of money 495 


——- —— Amendment of decree—C: ats 

—L mitati n—Limitativn Act (XV of 1877), Sch, II, 
ait. 179, d. (4)—Teane-runs Irm ameadment—Ap- 
plication to certify payment under dec) ee. 








Tune for execution of a decree in so far as it re- 
lates to possession of porperties does not run against 
the decree-holder from the date of the judgment 
where the decree has been amended, although the 
amendment related merely to costs and did not affect 
the substantial portion of the decrec, for the applica- 
tion for amendment was really in the nature of one for 
review of judgment. 

Certam matters ti dispute in a suit for partition 
were referred to arbitration, and the Court made a 
decree which effected a partition m accordance 
with the award, on December 6, 1904. On January 4, 
1905, the plaintiff applied that directions might be 
given for realisation of the stamp duty, paid by 
him on tho decree, from the defendants accord- 
ing to their respective shares, and the Court on the 
same day added a clause to the decree to that effect. 
The plaintiff applied for the execution of the decree on 
December 21, 1907 : 

Held, that the application for direction as to costs 
was im its essence an application for review of judg- 
ment, and time began torun from January 4, 1905, 
against the plaintiff and his application for execution 
was not barred. 

Paw She v Aqarrangsi, 81 B. 447, 9 Bom. L. R. 647 
and Venkata v Venhata Simhadri, 24 M. £5, referred to, 
| An application to certify payment, where the pate 
ment asserted has been actually made, is sufficient 
to bring the case within the scope of cl. (4) article 
179 of the Limitation Act, 1877. 

Tarini Das v. Bishtoo Lal, 12 C. 608; Sujan Singh 
v. Hira Singh, 12 A. 399 (F.B.) and Wasi Imam v. e 
Punit Singh, 20 O. 696, followed. CuHoro RAKHAL v. 
JocENDEA Narain, 10 C. L. J. 467 


——_—__—_——Sale— Property not com.’ 
prised inthe mortgage euld—Subsequent applicator 
for sale «f property comprised in the mortgage cannot 
be allowed. 


In 1897 the decree-holder applied for execution 
of his decreo which he had obtained on foot of 
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his mortgages. A portion of the property, which 
he sough} to have sold, was not comprised in the 
mortgage. The Subordinate Judge so held it and 
get, aside the sale. The decree-holder, however, 
got the decision of the Subordinate Judge set aside 
by the High Cowrt He subsequently made another 
application for execution and sought to have the 
portion really comprised in the mortgage sold, 
alleging that the part of the property which had 
been sold in 1897 was not comprised in the mort- 
gage and that be now proceeded against the real 
“property and that he should not be prevented from 
putting it to sale: Held, that it was not, under 
the circumstances, equitable and just to allow tho 
decree-holder to sell the property in dispute. JUGAL 
KIBHORE V. GANESH PARSHAD 22 


— Question of liantation when 
not decided—Subsequent adjudivation lawful —Civd 
Procedure Code (Act XIV of 1882), s. 248—Jzsue of 
nottce-—No ad;udicatim that applicatyum not barred— 
Decisiim at ons s'aqe cannot be questioned aubsequ*nt- 
ty—Res judicata—General principles of lauw, 


Where the question, whether the execution of a 
decree is barred by limitation, is not decided, because 
the parties do not appear, there is no bar to the ad- 
judication of the objection when actually raised at a 
later stage of the proceedings 

Bholanath Diss y. Profella Nath Kundu Chowdhry 
238 ©. 122; Hwa Lal Bove v. Dwija Chaan Bose, 
80 L J. 240; 10 0. W. N. 20°, afd 
Tilevhar Rar v. Parb ti, 15 A. 198, followed. 

The mere issue of a notice under section 248, 
Civil Procedure Code, 1832, not followed by any 
order for execution or by any act of the Court 
such as attachment of property in furtherance of 
executién, cannot be construed as an adjudication 
by the Oourt that the application is not barred 
by limitation. 

Where a previous application for execution had 
been refused on the ground that it was barred 
by limitation, no subsequent application can be en- 
tertained for execution of the decree. 

A decision at one stage of execution proceedings 
cannot be questioned at a later Stage, not because 
itig res judicata under section 13, Oivil Procedure 
Code, 1882, but upon general principles of law. 

Mungul Pershad Dichit v. Bena Kant Lahtri, 8 C. 
51 (P.0.;11 O L. R. 118; 8 I. A. 123 ; Ram Kripal v. 
Rup Kwari, 11 I. A. 87; 6 A. 269 Beni Ram v. Nanhu 
Mal, 11 I. A. 181;7 A 102; Dhonkal Singh v. 
Phakkar Singh, 15 A. 84 (F. B.) at p. 98, followed. 

Delhi and London Bank Limited v. Orchard, 3 O. 47; 
41. A. 127, explained. 

æ * Hurrosoondary Datsee v. Jugobundhoo Dutt, 6 O. 
203, 7 O. L. J. 61, referred to. 

A decree was passed on November 28, 1899. The 
first application for execution was made on July 8, 
1901, and process fees were paid on July 28. 

* The application was subsequently dismissed. A 
cond application was filed on July 25, 1904, which 
was rejected as time-barred on August 9, 14104. 
On July 28, 1905 a third application was made and 
no@ices were served on the judgment-debtor, but it 
was dismissed for default on March 28, 1906. The 
fourth application was made on December 20, 1907: 
Held; that this application was barred. Kuosan 
CHANDRA v- UKILADDI, 14 O. W. N. 114 47 








GENERAL INDER. A 


1039 


Execution of decree—concld. 


Bengal Tenancy Act (VII 
of 1885), 8. 148 (h)—~Assignment if decree—Execu- 
tion miy proseed at instance of revorded decree-holder. 
A darpatnidar obtained a deoree for rent against 

a tenant, and applied for execution thereof. Mean- 
while the zewixdar purchased the patni in execu- 
tion of a decree for arrears of pini rent, and 
served a notice upon the derpataidar under section 
167 of the Bengal Tenancy Act and annnlled his 
encumbrance. Subsequently the darpainwa” sold to 
the semindar the decree, he got agamat the ton- 
ant, and authorised the -emindar to carry on the 
execution proceedings pending at the time. The 
zemindar then apphed to the Court for leave to 
proceed with the execution: | 

Held, that the interest of the drpatnidar has 
become and is vested in the zemindar who is en- 
titled to apply for the execution of the decree 
and section 143 (Ah) of the Bengal Tenancy Act 
does not stand in his way. 

Dwarka Nath Sen v Peari Mohan Sen,1 O. W N. 
694, distingnished : 

. Held, further, that section 143 (h) of the Bengal 

Tenancy Act does not debar the semimdar from exe- 

cuting the assigned decree as a decree for rent, 

` Dmonath Dey v Golip Mohimi Dizi,1 0. W. N. 

183, distinguished. 

There is a conflict of judicial opinion upon the 
question of the whe efféct of section 148 (h) of 
the Bengal Tenancy Act. 

Manuratian Nah v. Hari Nath Das, 1 O, L.J. 
590, referred to. 5 

The mere fact that a decree-holder has assigned 
his rights is no reason why execution should not 
proceed at his instance, for tbe Court is bonnd 
to allow execution at the instance of tke recorded 
decree-holder unless intimation has been given for 
the admission of another person who obtains leave 
to carry on execution as an assignee. 

Khettur Mohun v. Ishur Chuader Surm7, 11 W. R. 
271 and Jaseda Deye Chuttodp dya `~. Kirtibash Das, 
18 C. 689, followed. Jagat TARINI Dasi ¢. PANDIT 
RARHAT, 100 L. J. 398 324 
——_~———Sale in execntion—War- 
ranty of title not implied—-Movable property—Anc- 
tion-purchager deprived of property for want of 
saleable interest in judgment-debtor—Price paid 
cannot be recovered from decres-holder 672 
—— ——-~— Decree transferred to Col- 
lector for execution—Principles governing relations 
between Collector and the Civl Court—BSale sat 
aside by Collector—Civil suit for a declaration that 
































the sale is binding, not maintamable 572 
~—— See BENGAL TENANCY AOT, 
s. 66. 
-———— See Crvm Prgcepure 
Cops. ' 


Executor—“Thing” wheths? includes a mort- 
gage—Poer-of-attorney —Power tv sell—Delegati®n of 
power to attorney—Mamim of ut rea mejis valeat 
quam pereat, 

À. power-of-attorney contained a power to sell the 
“goods, effects and things belonging to”: Held, 
that a mortgage being a thing in action is included 
in the word things in the power-of-attorney, ņa 


there is nothing ine the deed which sugg 
that the thing isto be limited to a chose i fos- 
session, . 


. 
. 
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. In re Dawam and Jerk ne Con*wac', 
'219, referred to,’ 


An executor isnot competent to exercise power 
of gale -given by Statute or’ by will, by an 
.attorney. Therefore, a power-of-attorney in so far 
a3 it delegates to the attorney the power to 
exercise discretion vested in the executor is void. 


But where the executor was actually prosent 
when the deed oftransfer was executed by the 
attorney, and the attofney consulted him in all the 
dealings relating to tho transfer and the executor 
approved of the same and the transfer did not ex- 
press whether it was executed under power given by 
‘writing or under verbal instructions : 


Held, that the case fell within the legal maxim 
ut res majis vileat quam pereit, and it must be 
taken that the attorney executed the transfer 
under the express verbal authority given to 
him by the executor and that the transfer 
was valid. JOGENDRA CHUNDER DUTT V. APURNA DASSI, 
18 0. W. N. 1190 859 


(1904) 2 Ch. 











y when becomes a trustee 164 
or unable to allocate property—Adminis- 
_ tration suit 164 

S, liabitity of each 247 


Family arrangements, bona fide and re- 
sonable, should be upheld—Such arrangement b 
father binds sona then alive and after-born 25 


Foreign Judgment—Suit to enforce such 
judgment—Jurisdiction of Hagh Court of Justice im 
England over British Indian Subjects who are resi- 
dents.of India—British Indian Subject 18 a subject 

_ of Eng Duty of debtor to seek out his creditor 

~ for payment— Payment for work done in England— 

Breach of contract—Sermce of writ of summons in 

British territory—Principles of “ effectiveness ” and 

“ submission "_-Piivate International Law—Judg- 

ment on mertis—Ex parte judgment ~ Intereat— 
~ Right to recover interest on the amount of English 

judgment. 

A British subject, domiciled in British India, is a 
subject of England in respect of the juris- 
diction of the High Court of Justice in England. 
Mouzrm v. Raphael, 28 O. 641, followed. 

Kasam v. Isuf, 29 C. 509; Emanuel v. Symon, 
(1908) 1 K.B. 802; 77 L. J.K. B. 180 ; 98 L. T. 804, 24 
T. L. R. 85, distinguished. 

According to English Law, itis the duty of the 
debtor to seek out his creditor and pay him wher- 
ever he may be, in all cases, where no particular place 
is named for payment. Robey v. The Snaffel Mining 
Co., 20 Q. B. D. 162; Bell & Oo. v. Antwerp, 
London@f Brasil Line, (1891) 1 Q. B. 103 ; Rein 
v. Stein, (1892) 1 Q. B. 953, relied upon. 

; ere ‘a Solicitor did work in England for the 

defendant in connection with certain legal proceed- 

ings take for the purpose of recovering debts due 
to the defendant from a number of persons resident 
in. ‘land : 

Held, that the payment to the solicitor was to 
be made in England, and that the non-payment by 
the defendant was a breach within the jurisdiction 
of the contract which was to be performed in 
England, ` 
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Foreign Judgment—cont4 : 


A -+ 4 

The High Court of Justice in England has jurfs- 
diction over a British subject, who has made A 
contract, with the plaintiff in England, which was 
intended to be performed in England and a Sreach 
whereof has taken place there, when services of 
the writ of summons has been effected upon the 
defendant in British territory, notwithstanding tha 
fact that he is a native resident of British India. 
Shibsby v. Westernholz, L B.6 Q. B. 155; Rousillon v, 
Rousillon, 14 Ch. Div. 851; Sardar Gurdayal v. Raja 
of Fuiidkot, 112 P R. 1894 (P.0.); 22 O. 222; 21 LA. 17; 
British South Africa v. Oampanhia DeMonumbique, 
(1893) L R.8 App. Cas. 602, 63 L. J.Q B. 70; 69 L. T. 
004, relied upon. 

A judgment passed by the High Oourt of Eng- 
land on the facts of the case, against a defendant 
who has been duly served with a writ of summons 
but has failed to enter appearance or deliver, a de- 
fence, when the proceedings have been strictly in 
accordance with the existing rules of procedure, 
which are not shown to be in any way contrary to 
the fundamental principles of justice and fair play, 
must be considered as a judgment passed on the 
merits, 

In a mit to recover the amount due under an 
English judgment, which is wholly silent about in- 
terest, plaintiff cannot recover more than what ap- 
pears on the face of the judgment. The English 
statute as to judgments carrying interest does not 
apply to India, nor does a case of this kind fall 


` within the scope of Act XXXII of 1889. 


Moasnm v. Raphael Robinson, 28 O 641, followed. 
Rau OHAND v. Jonn BarTtLeTT, 75 P. R. 1909; 92 P, 
W. R. 1909; 99 P. L. R. 1909 522 


my suit on—Judyment passed 
ex parte, whether can be enforced in the forum of ar; 
other country subject to the same sovereign— Private 
International Law, rules of—Authority of British 
Parliament recognising jurisdiction must be clear 
and eapress— Charter of 1838 (Ceylon), 8. 24—Ceylon 
Ordinance IT of 1889, #8. 9, 704-—‘ Appear or defend 
the action” meaning of-—Obtaining of leave to defend 
ation, whether amounts to voluntary submission to 
the jurisdiction of the Court—Deciston of foreign 
Oourt otherwise than on the mersts of the case—Effect 
on als enforcement tn a Court in British India. 


Appellant obtained a decree against the respondent ` 
in a suit instituted by him ina Court in Ceylon 
on & pro-note. The suit having been instituted 
under the summary procedure provided by Chapter 
LIN ‘of the Ceylon Ordinance TI of 1889 (analogous 
to section 582 of Act XIV of 1882) defendant ap- 
peared by an attorney and applied for leave 
to defend the suit. Leave was geanted to hi 


on the condition of his furnishing security. The® 


respondent did not furnish seourity, and did 
not appear at the trial when judgment was 
passed against him during his absence. Tho 
respondent having left Ceylon and settled in 


British India, appellant brought the present suit ° 


against him in a British Indian Court. The r 
spondent pleaded want of jurisdiction as (1) under 
the rules of Private International Law the judg- 
ment of a foreign Court passed in absentem culd 
not be enforced in a British Indian Court, (2) the 
respondent did not appear at the trial and there was 
no decision on the merits, 


. 
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Fbrelgn Judgment—conid. 


Held (b) that though Ceylon and British India 
owed 4&llegiance tn the same sovereign, the enforce- 
abivty of the judgments of the Courts of either 
country on those of the other was guided by the 
rule of Private “International Luw, viz, that the 
judgment of a foreign Court passed against the 
defendant in absentem cannot be enforced against him 
in a Court in British India. 

Gurdyal Singh v. Rajah of Feridket, 22 O. 222; 
21 I. A. 171; Moarsim Hossein Khan vy. Raphael 
Robineun, 28 O. 641, distinguished. 

Kasim Mamoojre v Duf Mahomed Suliman, 29 
C 609, Emanuel v. Symon, (1908) 1 K. B. 802, 77 L. 
J. K. B. 180, 98 L. T. 304, 24 T. L. R. 85, Halsbury’s 
Laws of England, VoL VY, p. 291, referred to 


(2) that neither by section 28 ofthe Charter of 
1883, (Ceylon Legislatrve Enactments Vol. II, p. 
576), nor by section 9 of Ordinance No. II of 1889. 
(Ceylon Legislative Enactments, Vol II, p. 676) 
are the Ceylon Oourts empowered by the British 
Parliament to adjudicate in a matter in which the 
cause of action arose within its jurisdiction 80 as 
to bind by its decree a defendant who 18 a re- 
sident of British India and a subject of the British 
Crown, although he never resided in Ceylon at the 
time of the action or submitted himself to the 
jurisdiction of the Ceylon Court. Such jurisdiction, 
having regard to the principles of international 
law, would only be recogmsed in British India if 
it wos conferred by the Supreme Legislature by 
express and clear words. 

Gurdiyal Singh v. Raja of Faridkot, 22 C. 222 ; 21 
I. A. 171 and Emanuel v. Symon, (1908) 1 K. B 302, 77 
L.J.K. B. 180; 98 L T. 304; 24 T. L. B 85, referred to. 

(3) that a decree based on a contract imposing 
personal obligation upon an absent foreigner is not 
countenanced by the Comity of nations only because 
the defendant entered into the contract in the terri- 
tory of the /orum which passed the decree. 

Dura yat Singh v. Raja of Faridkot, 22 C 222; 211.4. 
171; Tadepallı Subba Low v, Nawab Sayed Mir Gulam 
Allikhan of Banganapalli. 29 M 69, Srinirasamurthi 
v. Venkata Varada dyyangas, 29 M 280 at p 279; 1 
M. L. T. 71,16 M. L. J. 238, referred to. 


(4) that the defendant, though he was ez-purte 
at the trial, must be deemed to have voluntarily 
submitted to the jurisdiction of the Ceylon Court 
as “he applied for leave to defend the action. 

(5) The words ‘ appear or defend’ in section 704 
of the Ceylon Ordinance II of 1889 are the equi- 
valent of ‘appear and defend’ and clearly refer 
to appearancg for the purpose of defending the 


© ‘action in accordance with the leave granted and 


“tract to that effect entered 


.do not imply that appearance for the purpose of 
obtaining leave is not to be deemed appearance in 
the action at all. 

(6) It is not even necessary that submission 
must beby an act done in the course of the 
action itself, for it can be constituted by & con- 
into between the 
plaintiff and the defendant previously to the 
e@tion. 

Emanuel v. Symon, (1908) 1 K. B. 302;77 L. J. 
K.B 180;98 L T. 804; 24 T.L RB 85; Toinet 
v. Barrett, 55 L.J. N.S. (Q.B D), p. 39; Parry 
and Co. v. Appasawm, Pillas, 2 M. 407; Swara. 
man Chetty v. Iburam Saheb, 18 M. 827, referred to. 
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(7) A judgment of a foreign Court, which does 
not decide upon the merits of the dispute for 
instance, if a suit is dismissed as being berred 
by the law for Ymitation of suits prevailing in 
that Court, cannot be pleaded as a bar to a suit 
instituted in the Court of the plaintiff's domicile on 
the same cause of action. 

The Delta, The Erminia Fioscolo, 1 P. D. 393 ; 
The Challenge and Duc 4 Aumale, (1904) P. 41, 78 
L. J. P. 2; 89 L T. 481, 9 Asp. M. O. 497, referred to. 
SHAIK ATHAM SAHIB č. Daoup SANIB, 19 M, L. a 30 


ş Sult toerforce—Jurisdrtion 
of the Court of King’s Bench—Dejendant a Brith 
subject residing tn India—Breach of contrart in Eng- 
land—Duty of debtor to seek out his creditor Ex 
parte decree of the Court uf King’s Bench binding on 
defendant{—Cwil Procedure Ci de (Act XIV of 1882), 
8. 14, 

The defendant, a British subject resident in India, 
entered into acontract with plaintiff, carrying on 
business in London, for the supply of a newspaper to 
defendant On his failure to pay the subscription, 
the defendant was sued for the breach of his cone 
tract in the Court of the King’s Bench Division. He 
was served but didnot appear to contest the action 
and judgment was passed er parte. The plaintiff 
instituted the present suit in India for the recovery 
of the amount decreed in England. 

Held, that asthe amount of the subscription was 
payable in London on the maxim that the debtor 
must seek out his creditor and thus the breach of the 
contract took place in London, the Court of the 
King’s Bench had jurisdiction, under order XI, 
Rule 1 (e), of the Rules of the Supreme Conrt in Eng- 
land, to entertain the suit and its decisión was now 
conclusive inst the defendant. 

Moaszim Hussein Khan v. Raphael Têobimson, 28 
0. 641, followed. Mason BRAGANZA v. BIR HENRY 
BeYMOUR KING, 88 L. R. 81 _¢ 892 


Forgery — Fabrication of false document to contirm 
an alleged tifle—Forgery for the purpose of establish. 
ing an already emsting title—Oflence, 

The accused were charged with and convicted of the 
offence of having fabricated a document purporting to 
have been executed by one M in their favour wlule, as 
a fact, M bad not executed it The accused plended 
that the property comprised in the document air ady 
belonged to them by virtue of some documents exe- 
outed in the name of M benam for them, and rhat 
the document m question was only intended to contirm 
their already existing title to the property: 

Held, that the accused were rightly convicted of 
forgery and that it made no difference that the fabn- 
cated document was intended to confirm ate alrcady 
existing title. 

rt Chandra Das v. The Ordton, 6 O. W. N. 382, 
not followed. SOMASUNDRAM PILLAY, Im re, 6 ML. T. 
266 e 736 
Fraud, contract induced by, voidable only—Remedy 

by rescisason, when obta nable—Remedy by damare, 

A contract induced by fraud is only voidable anil 
not vord; and the remedy by rescission is open only 
so long as the parties can be restored to tho relays 
positions which they ériginally occupied, 

Urquhart v. Macpherson, L. R. 3 App Cas. 631, 
followed. ʻ . 

e 
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Fraud—concia.  - Hindu Law— contd. e 


Where it is impossible to put the defendant baok in ————~—-———~ Adoption of son having a son— 
his original position the plaintiff should ask for Capacity of the adopted son’s son to inkorg an his 
damages and not for rescission. INDRA NATH v. Rooke Jamily of birth not destroyed, 3 
14 0. W. N. 101 i 316 When a Hindu, having a son, is given in adop- 
Pleader deceived—Suit to set aside decree tion, the son does not, like the Mather so given, lose 

based on fraudulent compromise—Maintainability: the gotra and rights of inheritance in the family of 

of suit—~How fraud can be impeached—Remedies— his birth, and acquire the gotra anda right of sac- 

Appeal or separate sut 4 pari to ae property of the family into which the 

` ather is adopted. 
General Clauses Act (VII of 1991) In the absenceof any special custom, Jains are 
7 governed by the Hindu Law. Bhaguandas Tejmal 


Guardians and Wards Act (VIII of 7Y. Rajmal, 10 B. H. C. R. 241, Sheo Singh Rai v. 
1890), SS. 27,41, Cl. 4—Jtabilsty of guar. Musammat Dakho, 5 I. A. 87 atp. 108; 1 A. 688; 6 
dian for his failure fo invest his ward’s money for m- N. W. P. H O. B. 882, relied upon. KALGAUDA 
terest—Liability not outside the Act—Declaratwn of TaPanappa PATIL v. BOMAPPA TaMMANGAUDA, 11 Box. 
discharge made by tha Court wnder 8. 41 (4)—Efect L- R. 791, . 809 
of such decla) ation, 9 by woman—Invalid. 

The effect of a declaration made by the Court A Hindu woman cannot under any circumstances 
under section 41 clause (4) of the Guardians and adopt ason to herself, and any so-called adoption 
Wards Act 15 that the guardian is protected from cannot confer on the adopted son a right of in- 

ẹ 2l suits in connection with the management of the heritance. NARENDRA Naru BAIRAGI v. Dina Nata 
‘minor’s property except in the caso of frand dis- DAS, 36 0. 824 996 
covered after the declaration ` 
i aah Papen Seer mron tion should not be allowed to be taken after evidence 
the money were his own, arises under section 27 18 cloned: 

‘of the Act. Therefore, there can be no question of Where the question was whether W was the 

liabihty outside the Act and the order of the Court adopted son of B, and it was found that before 

discharging the guardian under section 41 (4)is a the death of 8, W was described as his adopted 
complete protection to him so far as such liability 80B, and on the death of 8, W succeeded to the 
MURLIDHAR NATHA v. VALABHDAS MURLIDHAR, estate of 8 without controversy, and enjoyed it 

88 B. 419; 11 Box. L. R. 512 172 and disposed of it as hia own without controversy 
down to his death, and almost every document both 

deolenn ot AiE oe ay eh PRE during the life of W andaince his death, was framed 

41 (4 g 7 to. Vo T72 entirely upon the basis of the adoption: Held, 
R: 172 that adoption was established. 

Gujrat Talukdars’ Act (VI of 1888, The general rule of Hindu Law that a daughter's 
Bom.), S. 31—‘ Talukdar’s estate,” meaning son cannot be adopted, may be varied by family 
of —Estate held by talukdar on any other tenure custom, and is often varied inthe Punjab. 
than talukdari ts not “ talukdar’s estate,” When this point of custom was put forward after 


. “ po : all the evidence was closed: Held, that the Court 
The%sxpression, | talukdur’s estate”, in sechon 81 wag nght im refusing to entertain at that late 


of the Gujrat Talukdars’ Act, means only the estate stage a new ; ; A - 
question of which the solution was de- 
aon by a kdar m tana ae andi moh pendent upon evidence Rur Narain, GOPAL DEVI, 
property any ordinary tenure which is 6 A. L, J. 667,10 C. L J.68;13C. W.N 920; 6 M. 
distinguishable from the former. It does not include L. T. 423; 11 Bow. L. R. 883; 36 O. 780; 19 M. L. J. 








—m Proof —Adoption of daugh- 
ter’s son—Custom ım the Punjab—Pleadinga—Obyjec- 

















the estate held by a taælukdaron any other tenure ihan 4 
. talukdart, Khodabhai v. Ohaganlal, 9 Bom. L R. 1122, SS 98 © E in penne: ces 
Se TE Ame © Dae a a na cee 
ATEL ox, L. l - 
3 773 ation—Coxrsiderution consisting partly of antecedent 
ee Bi 31 as amended by debts and partly of cash payments — Right of sons to 
Act IT of 1905—Consent in writing given b hare the sale set aside—Ltalility ef sons to pay 


Talukdari Settlement Officer—Presumption 75 Jather's debts—Burden of proving that debts are am- 


Hi h Courts Charter Act, of 186 moral—No distinctwn between antecedent and con. 
i (24 ‘and 25 vic. c. 104), s.9 580 temporaneous debts. 


Hindu Law—Kthojas hew far d ; Where a Hindu father gold the ancestral family 
law : : governed by Hila property for inadequate consideration without neces- e 


. : . sity in order to ‘discharge debts partly futecedent 
————— Suit for debt against Hindu and partly contemporaneous, the sons can have the® > 
father—Father dying during the pendency of the gale set aside and obtain possession of their share in 
suit—Sons made defendants—Decree against sons— the property on paying the amount which is equj- 
Property sold in execution of deciee—Property ably due upon it. S 
sold to deoree-holder by execution-purchaser— Hasmat Rat v. Sunder Das, 11 O. 396; Girdharee Lal 
*Same property assigned bye sons as their self- v, Kantoo Lall, 11. A. 821; 22 W. R. 56; 14 B. L. R. 187; 
apqnisition—Suit by assignees to recover possession Sast Bhushan v. Tara Lal, 22 C. 494 ab p. 496, fol- 
„from decree-holder barred 763 lowed. 
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Janyt Singh v. Ohaudhm Ganga Singh, 10 O. O. 360; 
Babu Singh w. Behari Lal, 30 A.166; A. W. N. (1908) 
61,5 A.. J 176, distinguished. 

Song are liable for all debts of their father uw- 
less they are proved to be immoral and the bur- 
den hes on the sofis to show that the debts come 
under this category. 

There is no distinction, in principle, between 
® mortgage given for an antecedent debt and a 
mortgage given for a debt then incurred, for in either 
case the debt is binding on the gon and the enforce- 
ment of the security exonerates the son from the 
burden of his father’s debts. 

Chidambara Mudaliar v. Koothaperumal, 27 M. 826, 


zeod upon. SHROPAL SINGH v. Basant Sineu, 12 0. 
. 248 





Alienation— Widno alienating 
part of her limited esta‘e—Oonsent of reversione: s— 
Surrender by reverswners of their rerersionary right 
during the life-time of the widow, validity of —Consent 
by reversioner to widow's alienation, whether binds 
his heirs—Est»ppel, 

An alienation by a Hindu widow of part only of 
her limited estate is invalid. though effected with 
the consent of the next reversioners, in theabsence of 
a justifying necassity. 

Marudamu'hu Nadan v Sruicasa Pilley, 21 BL 128, 
fullowed. 

Bajrangi Singh v Munokaratkt Baksh Singh, 30 
A.1;120W.N. 74; 3 ML.T. 1 ;9 Bom. L.B. 1848 ; 6 
C.L J. 766; 6 ALJ. 1, referred to 

IH an alienktion of the whole of her limited estate 
is infact made by the widow, and the then rever- 
sioners consented toit and received consideration 
therefor, those claiming through them are estopped 
from denying its validity. ; 

Rangappa Naik v. Kamti Nuk, 31 M. 366; 18 
M,L J. 309 ; 3 M. L. T., 85, referred to. 

A conveyance by the reversioners of their rever- 
sionary right, during the widow’s life-time and when 
she has not been divested of her limited estate, is 
inoperative. 

Mimckam Pillai y. Ramalinga Pillai, 29 M. 120 
and Rangappa Nast v, Kambi Nak, 31 M. 366; 
18 M L J. 809, 8 M.L.T. 36, referred to. 

Per Miller, J. :— 

The consent of the whole body of reversionary 
heirs to a partial alhenation by a widow cannot supple- 
ment the powers of the widow to deal with the estate. 
MUTHUVERRU MUDALIAR Y. VYTHILINGA, 32 M. 206; 
19 M. L. J. 88; 5 M. L. T. 123 476 


— Reversioners—Snit during 
the life-time gf the widow for a declaration that an 

æ Slienataon made bs her is invalid—Subsequent suit 
after widow’s death for possession against the 

alieneo 117 
-———Mitakshara—Karta of a 

joint family, power of —Alienation, without consent of 
* other adult memhers, whether binding—No distinction 

between major and minor member so far as consent is 
concerned, 

A karta of a joint Hindu family, governed by 
Mitakshara, has power to alienate the family pro- 
perty without the consent of adult members for 
family necessities. The nature of the position of a 
karta entitles him to do all the. acts which are 
necessary for the maintenance or preservation of 
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the family ; there ought to be no distinction bo- 
tween minor and major co-parceners of such family 
so far as the question of their consent toa sale 
for family necessities ıs concerned. Phul Chard v. 
Man Singh, 4 A. 809pfollowed ; Chandradeo Singh v. 
Mata Prasad, 31 A. 176; 6A. L J. 263; 1Ind Cas. 
479 ; Muthoora Koonwares v. Bootan Singh, 13 W. R. 
30; Suraj Bunss Koer v. Bheo Persad Singh, 5 C 148; 
4 0.L.R. 226; 6 LA. 88; Gharthullah v. Ahalak Singh, 
25 A. 407 ; Jagan Nath y. Munnu Lal, 16 A. 231, 
referred to. JAGRUP KOERI v, Ram SUNDAR TEWARI, 
6 M. L. T. 249 33 


—Allenatlon—Dyabhaga School 
—Alienation by widow—Widow's power to alierate 
her husband's entire estate or her limited interest— 
Legal necessity. 

A Hindu widow in possession of her husband's 
estate as his heiress may, if she pleases, and for 
legal necessity, alienate only her limited estate, and 
the mere existence of such necessity would not be 
sufficient evidence to show that the entire estate 
was transferred, if the deed of transfer showed with- 








“out ambiguity that what was transferred was only the 


widow’s limited estate. The widow has tho option 
of selling either her limited estate or the entire estate. 
Prasanna Kuwsr Nandi v UMEDAR Rasa CHOWDHURY, 
9C.L. J. 88; 13 0. W. N. 858 


——Joint Family—Dayabhaga— 

Fimily migrating carries personal larvo—Presumption 

—Joint family property under Dayabhaga—Ismfarzi 

transaction—Onus. 

There isa presumption that when a family, governed 
originally by the Dayabhaga School of Hindu Law, 
migrates from Bengal to other provinces, it carries 
with it its personal law. Surendra Nath Roy v. 
Musammat Hiramant Barmam, 12 M I9 A. 81; 
1B.L R. (P. 0.) 26; 10 W. R. 85, Ram Bromo 
y. Kamins ery Dossee, 6 W.B. 295; Parbati 
Kunar Debi v, Jagdis Chander Dhabal, 29 C.- 
433, relied upon. Ram Das v. Chandre Dassia, 20C. 

; 28 I. A. 82, distinguished Such presumption of 
law, like all other presumptions of law, may be 
rebutted, but the burden of rebutting it rests on the 
person who alleges otherwise. 

The presumption of Mitakshara that while the 
Hinde family remains joint, all property including 
acquisitions made in the names of individual mem- 
bers, is joint property, does not apply to the case 
of a joint family governed by the Dayabhayn. If 
a person subject to the Dayalhaga law desires 
to prove that a property acquired during tho time 
that the family was joint, is jomt property, ıt is 
incumbent on him to prove that there was an 
original nucleus of joint property with the md of 
which the property in question was acquired. 

Sas dar Prosad Ray v. Mahananda Ray, 31 6. 448, 
followed. GoOoBIND Osanpra Das y. Rapsa Karisto 
Das, A. L J. 591, 31 A. 477 5 
Ae aan maaa ———-Mitakshora—Partj tion— 

Right of co-parcener to call on manager to ace 

count Jor past dealings—Dufference between Daya- 

bhaga and Mitakshara—Pleading—Claim for general 
account and share of specific ttems—CGeneral ac- 
count cannot be cliimed on failure to prove specific 

items. . . 

A member of an undivided family, governgd 
by the Mitakshara, who sues for partition and who 

. 
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has not been excluded from the family, is not, unless 
he establishes fraud or misappropriation, entitled to 
call on the managing member to account for he 
past dealings with the family property. All he is 
entitled to is an acconnt of the family property at 
the time he asks for partition. 

Abhay Chandra. Roy Chowdhry y. Pyarimohan 
Guho, 6 B.L. R. 347; 13 W.R.75 (F.B), distin- 
guished. 

Na ayan bin Babaji v. Nathajt Durgajt, 28 B. 201; 
-Raja Setrucherla Ramabhadra v, Rajah Setrucherla 
Virabhadra Sur yanarayana, 22 M. 470; 261. A. 167; 
8 0. W. N. 533, Rama Aiyar yv Durata Iyer, Appeal 
No. 185 of 1899; Krishna v. Subbanna, 7 M. 664 and 
Annamalai Chetty v. Alurugesa Chetty, 26 M. 544, 
referred to. 

The difference in the said right of a co-parcener 
between the Mitakshara and Dayabhaga systems of 
law is due to the fact that according to the former 
no member of a jomb family can predicate, until par- 
tition, what his share in the family -estate 1s, whereas 
under the Dayabhaga the mombers are like tenants- 


è in-commen and tho position of the managing owner 


approvimates to that of atrustee. -Where a plaintiff, 
suing for partition, asks for a general account 
end for share of specfic items, alleged to have 
been received by the defendant as Manager of the 
. family, and calls evidence to show that the specific 
sums had, in fact, been received by the defendant, 
the plaintiff is not entitled, in appeal, to raise the 
question of his right to a general account on his 
failure to prove the receipt of the specific items. 
BALAKRISHNA ÅIYAR V. MUTHUSAWMY Aryan, 32 M. 
271; 5 M. L. T. 145; 19M L J 70 878 
—-dolnt Famlly—Mitakshara— 
Mortgage--Redemption—Decree for foreclosure 
against €ather—Sons not made parties—Suit by sons 
for redemption—Proof of notice of interest to mort- 


gages - , 
aa Mitakhara—Jajmani bahi 

—Ancestral movable property, «sale of—Suit to 

set aside such sale—Limitation 505 
loo Mitekshara—Altenation by 

one member of his share sacalid—Mortgaze by 

father when not binding even to the extent of his share. 

A member of a joint family cannot validly mort- 
gage his undivided share in ancestral property held 
in co-parceusry on his own private account with- 
out the consent of his oo-sharers. 

Balgobind Das v, Narain Lal, 15 A. 889; 201.4. 116 
followed. 

A mortgage by œ father of a joint family, not 
made to satisfy an antecedent debt or fora legal 
necessity of the family, is not binding even as to 
his share in the ancestral property comprised in it 
and no decreo can be passed for the sale of his 
share wider the mortgage. Chandia Deo v. Mata 
Prasad, 1 Ind. Cas. 479 ;81 A. 176; 6 AL. J. 268 
(F. BJ), followed. “KALI SHANKAR V. NAWAB SINGH, 6 
A. B. J. 762 909 
-— e Partial separation—Parti- 

tion of properties remaimng joint—Limitation Act 

(XV of 1877), Sch. II, arts. 62, 127—Art. 127 

applies to movable properties also—Member of joint 

Family cannot sue for share of profits of family estate 
eeu only for pas tition. 

A family may remain join? in regard to some 
properties after a separation in regard to the 
2 e 
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e 
others. Therefore, the’ mere fact that there had 
been a partial partition of the family property 
does not affect the rights of the parties to gue for 
partition in regard to other properties which remain- 
ed undivided. 


Gavrishanhar Parabhuram v, Afnaram Rajavan, 18 
B. 611 and Purushottam y. Atmaram Janardan, 23 B. 
597, followed. 


Twelve years’ limitation applies to a suit for 
partition in rogard to the properties which re- 
mained joint under art. 127 of Sch. Iof the 
Limitation Act, 1877. 


Muthusami afudaliar v. Nallakulawtha Mudaliar, 
18 M. 418, followed. 


Banoo Tewary v. Doona Tewary, 24 C. 309 and 
Thukur Prasad v. Partab, 6 A. 442, distinguished. 


Article 127 applies oqually to movable and immov- 
able properties belonging to a joint family. 


A member of a joint Hindu family cannot sue 
for a share of the profits of the joint family 
estate, as he has no definite share until partition— 
he .can only sue for such partition. 


Pirthipal v. Jowahir Singh, 14 C. 493, (P. 0.) ; 
14 I. A. 87, followed. AJODHYA PERSHAD V. MAHADRO 
PERSHAD i 9 
Joint Family—Mitakshsra— 

Auction sale—Inrability of minor member of famiuy— 

Debt tainted with wnmorality—Burden on `minor— 

Presumption. 


Certain joint family property was sold in exe- 
cation of a decree to which all the adult mem-, 
bers of the family were parties: Vald, that in a 
suit for possesmon by the purchaser, a minor mem- 
ber cannot resist on the ground that he was not 
properly represented in the suit in which the 


` decree was obtained, unless he proves that the debt, 


on foot of which the decree was passed, was 
tainted with immorality If the debt was of such 
-æ nature that if was bindmg on all the members 
of the joint family, a sale in Len of such a debt 
would bind all the members and convey the interest 
of the minor also. The mere fact that a decree 
was passed for such a debt in a suit to whioh 
the minor was not a party would not necessarily 
raiso the inference that the debt was not binding 
on the mmor. Debi Singhv. Jia Ram, 26 A, 214, 
referred to. The fact that the minor was a de- 
fendant and not the plaintiff did not make any 
difference. Matapin v. GAYA Dix, 6 A. L. J. 790; 
8 M. L. T. 99 7 24 


- e ~ 
— Parlition—Division of right 
—Dwiston of property—-Agreement to enjoy pro- 
perty wm specified shares—-Agreement for partition 
during minority of co-parceners—Partition by parol 
agreement—Mannger treuting one member us owner 
of has share of entire property. . 


In the partition of a joint Hindu family, theres 
may be a division of mght, and there may be a 
division of property, and there may be a separati 
in interest and in right, although not (medias 
followed by a defacto actual division of the subject- 
matter. This may at any time be claimed by virtue - 
of the separate right. 


1 


A 


‘that he is the owner of a 
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Where the members ofa joint Hindu family, 


some o them being minors, acting by or through 
thei# parents, executed instruments in writing pru- 
viding that a part or the whole of the joint family 
property should belong to and bo enjoyed by the 
different memb8rs of the family ın specified shares : 
Held, that there was a division of rights, that the status 
of the family was changed and the tenancy of the pro- 
perty severed and converted from something like a joint 
tenancy into a tenancy-in-common, and tho previously 


“undivided family became by operation of law divided. 


Appoviar v. Rama Subba Ayem, 11 M. I. À. 75; 8 W. 
R, 1 (P.0.) and Balkishen Dus v, Ram Narain Sahu, 80 
I. A 139, 7 O.W.N. 578; 30 O. 788, followed. 

A valid agreemont for partition may be made 
during the minority of one or more of the co-par- 
ceners, No doubi, if the partition were unfair or 
prejudicial to the minor’s interests, he might, on 
attaining his majority, by proper proceedings, set 
it aside so far as regards himself. 

Baltkishen Das v. Ram Narain Sahu, 80 I. A. 189; 
7 C. W N. 378, 3p O. 738, followed 


An agreement to partition the joint family pro- “ 


perty in interest and mght need nat be embodied 
in a deed in wnting It may be a parol agree- 
ment z 

It is inconsistent with the existence of a joint 
Hindu family that the eldest male, «nd manager 
for the family, should treat one member as the 
owner of his share of the entire proporty, and 
account with thai member for the mcome of the 
property on that basis. PARBATI v. OHAUDHRI 
NAUNIHAT SINGH, 6 A.LJ. 697; 10 OLJ 121; 13 
O. W. N 988; 5 MLT. 427; 11 Bom. L. R. 878; 81 
A. 412 195 





—_————_ Joint Family—Presumption— 
Onus, shifting of—Regwtrution of apecific share— 
Separate acquisition of land for building house— 
Partition—How to be effected—-May be effected ofally 
—Partition of wntereat although property not actually 
divided, 

Generally speaking the presumption of. Hindn 
Law is in favour ofa family being joint, and the 
onus ig on him who allegés separation. But where 
it is found that the parties were living soparately, 
mesing separately and worshipping separately, the 
ordinary presumption falls to the ground, and it 
rests on the party who alleges continuance of in- 
division, in spite of severance in these particulars, 
to prove his allegations. 

am Pershad Singh v. Lakhpatı Koer, 30 C. 231 

(P.C.) ; 7 O. W. N. 162, referred to. 

Régistratione of the specific shares of the co- 
ofvners in a Mitakshara family, under the provisions 
of the Land Registration Act, does not amount to 
a partition, nor does a declaration by a member 
particular share, not ac- 
companied by an intention to deal with the par- 
ticular shage separately, constitute a separation 


Hoolash Kooer v. Kasses Proshad, 7 O. 869, referred 


The separate acquisition of land for 4 house, in 
liew of a specific portion of the paternal land, is 
an indication of an, intention on the part of a 
member to separate himself, 

Partition may be effected without any instru- 


_ ment in writing. 
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Rewun Prrshad y, Radha Beeby, 4 M. L A. ut p. 
168; 7 W. R. 35 (P.C.), followed. 

Parhtion is a new status which can only arice 
where persons who have hitherto lived in co-pa'- 
cenary intend that their condition as co-parcenecs 
shall cease; and if they agree that their property 
shall thenceforth be heldin defined shares, then 
the character of undivided property and joint on- 
joyment is taken away, although the property itself 
has not actually been severed and divided. 

Appower v. Rama Subba Ayin, 1 MLL. A 76, 
8 W. R 1(P. 02), followed GANNU BINGH v. BHAG- 
WATI KOERI 234 


———doint Family—Whether self. 
acquired property devised by will 18 self-ucquired Jor 
the devisee—Title to property offered by a member of a 
guint Hindu family 18 doubtful unless all co-parceners 
concur m the sale—Alenation. 

Quere.— Whether if self-acquired property is devised 
by a Hindu father to Ins son, it comes into the 
hands of the son as his (son’s) self-acquired pro- 6 
perty P 

Self-acquisitions by a member of a Hindu family, 
living joimtly, may retain the character, or lose the 
character of self-acquisitions, as the acquirer chooses 
to keep them wholly separated, or throw them into 
the common fond. 

When property passes from one Hindu to anothor 
its character is to be ascertained in tho hands of 
the latter by 

(a) the relationship existing between transmittor 
and transmittee, and 
(b) the mode of transmission. 

Quzre,—Whether the right to impeach alienation 
is exactly co-extensive with the right to enforce par- 
tition? 

Yurere—Where the son’s right to insist spon im- 
mediate partition is suspended, whether the father 
may during such suspension aliengte the whole or 
any part of the joint-family estate at pleasure ? 

It 18 only where the circumstances of the family 
as a whole make it necessary, in order that its 
corporate life may be best continued, to alienate tho 
whole or any part of the family property that the 
Hindu Law uwllows the father todo so Therefore, 
no title offered by the head of a joint Hindu family 
or a family im which, whether in fact joint or not, 
claims are put forward by members to the property 
as ancestral, can be good enough to be forced on 
an unwilling purchaser, unless all the co-parceners 








(or possible co-parceners) concur, AHMEDBHOY 
HABIBBHON v. SIR DinsHaw Periz, 11 Box. L. R 366 
545 ; 6 M. L T. 200 124 

——_——_———Test whether property is 


self-acquired or ancestral—Mining 
and sel -acguwed properties-Nucleous of ancestr il 
property—Famiy arrangements, bona fide gni 
reasonable, should be wphsld—Surh arrangemont by 
father binds sons then alive and after-born! 


If a member of a Hindu family derives from 
family fands the means of subsistence, without 
which he never would or could have mare his 
way to affluence, and by that means has acquired a 
fortune, the Hindu Law regards the fortune as thé 
natural result of the omginal family fund, out of 
which it has grown, and ascribes to it the cha. 
racter of that fund. : 


of Pices’ral 
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But if a Hindu having ancestral moneys spends 
them all on the support of his family, and work- 
ing independently, makes large extrinsic gains, 
which he keeps wholly distinct, the latter should 
be treated as bis self-acquisitions, If he mixes his 
gains with his ancestral moneys, he cannot after- 
wards be allowed to separate them by a mere 
account. 


Where there is an indiscriminate blending of 
nncestral with solf-acquired properties, what is 
purchased out of the aggregate result is annees- 
tral. Lal Bahadur v. Kanharyı Lal, 29 A. 244, 34 I.A. 
65 ;110.W N.417;50. L J. 840;4 A. L.J. 227; 
2 M. L. T. 147 ; 17 M. L.J. 22859 Bom L. R. 597, 
relied upon. 


Where a member has contributed largely to- 
wards the joint family funds, out of his own pri- 
vate earnings, and on partition he is granted a 
portion: of his contributions on personal account, 
he latter cannot be regarded as ancestral money. 


Where after a man has already made much money, 
he comes in for a small addition of a fixed and as- 
certainable character, which is ancestral, and where 
he em account for the, expenditure of it over and 
over again, in maintaming his family, it may lose 
ita infecting character, and doprive his sons of 
the right to msist that it has coloured al 
the rest of their father’s undoubtedly self-acquirod 
property. 

Courts lean strongly in favour of upholding bong 
fide and reasonably fair family arrangements. A 
family arrangement of this kind, if entered into by 
the father, would bind the sons alive at the time 
and after-born Wasant Ruo Madhorao v. Anandrao 
Ganpatrag, 6 Bom. L. R. 925, not applied. CHABILDAS 
LALLUBHAI v. RAMDAS OHABILDAS, 11 Bow. 5 B. 
606 





——— Malntenance of male. mem- 
ber, separate, not allowable, 


A male member of a joint Hindu family who 
refuses to remain joint in food is not entitled to 
separate maintenance ont of the family funds. 
HARENDRA NATH Avasti T. Sarno SUNDARI 378 


Marrlage—dAsura Marriage— 
Marriage brocage agreement—Agreement to pay money 
to bride's father sn consideratwn of marriage—Agree- 
meat opp sed to public policy —Contract Act (IX of 
1872), 8s. 28, 65. 


A contract to pay money to the father of a girl in 
consideration of his giving her in marriage is im- 
moral and opposed to public policy within the mean- 
ing of segtion 23 of the Contract Act 

Though the Asura form of marriage, when actually 
performed, may be gecognised as valid, an agreement 
for such a marriage cannot be legally enforced. 

Money, gf actually paid to the father in consider- 
ation of the marriage, cannot be recovered back 
after the marriage is solemnized, nor does 8 suit 
lie to recover such money if ıt has not been paid 
in pursuance of an agreement to pay it. 

Dholidas v. Fulchand, 23 B. 452, followed. 

® Vatthyanatham vy. Gangarasu, 18 M. 88, Visvanathan 
v. Saminathan, 17 M. 9, not approved. KALAYAGUNTA 
Venkata KRISTNAYYA V. KALAYAGUNTA, 82 M. 185 ; 18 
M. p. J. 08; 4M L. T. 1 5 
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— Marrlage—Distimcion between 
` Asura and Brahma forma—Marriage 1s tainted whether 
the bs ide-price 18 recewed by the paternal or mate: Mal 
relations of the bride—Confiict in Smrits roriters—e 

Diacretion of Cowit Ps 

The prima facie presumption is that every marri- 
age under the Hindu Law is according to tho 
Brahma form but it can be rebutted by evi- 
dence. 

Where a person, who-gives a girl in marriage, 
receives money consideration for it, the substance 
of the transaction makes it according tu 
Hindu law, not a gift but a saleof the girl. The money 
thus received is called bride-price, which is the 
essential element of the Asura form. 

The fact that the rites presoribed for the Brahma 
form are gone through cannot take the marriage ' 
out of the category of the marriages of the Asura 
form, if there was pecuniary benefit tothe giver of 
the girl. Where, therefore, it is proved, the Courts 
must hold the marriage to have been inthe Aswa 
form, however much ıt might be disguised by the 
adoption of the rites of the Brahma form. 

What distinguishes the one form from the other 
is that, ina Brahma marriage itisa gift of the 
girl pure and simple, in the Asura, itis the sale 
ofthe bride for peouniary consideration. If the 
sale cxists, its effects cannot be undone by the form 
of a gift being gone through. 

Where all Smritis are of equal importance and 
where there is a conflict between two or more 
Smriti writers, the Judges are free to choose any 
they like. 

The taintof the Asusa form does not attach only 
when the bride-price is received by the father of 
the girl or by any of her paternal kindred, but 
also when it is received by her maternal relations 
competent to give her in marriage. Besides, the 
taint hes in the gratuity paid to the giver of the 
bride for hig benefit. not im anything paid to the 
bride herself. CHUNI Lan v. SURAT Bax, 33 B 483; 
11 Box. L. R 708 765 
— —_-—_———_Palidity of marrage be- 

tween different sub-deyisions of Shudra tribe ~Burden 

cof proof. 

A marriage between aman of one caste and a 
woman of another caste is valid under Hindu Law, 
when both the castes are sub-divisions of the 
Shudra tribe. The burden of proving that such a 
marriage is rob valid by , the prohibition of im- 
memorial custom lies on the person contesting 
the validity of marriage. i 

Inderan Valuqypooly Taver v. Ramasawmy Pandia 
Tove, 18 M.I A 141; 8 B. L.R. (P.0Ħ 1; 12 W. By 
(P. C ) 41; Fakirgauda v. Gangi, 22 B. 277, followed. 
MAHANTAYA [RAPPA V, GANGAVA BLALLAPPA, 11 Bom. 
L. R. 822 962 

z arrage among Shudras— 

Presumption as to form of mmriage—Brahama and 

Asura Jorms—Non-prrjormance of the vivaga homam 

and sapthapadi ceremonies 

bride’s mother—Stridhan of a married woman dying 
without iosue, successum to, 

The general presumption of Hindu Law is that@a 
marriage was performed in the Brahma form or 
in any of the approved forms. But the presumption 
has to be cautiously applied in the case of the non- 
Brahman castes, as the Asura form is largely prevalent 





Gift of ‘milk price’ to , 
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amongethe Shudras and the Tamils of Southern 
Ina. And as some of the lower castes have recently 
qhown a tendericy to imitate ‘the higher castes in their 
ceremonies and other observances, each case should be 
decided upon itf merits. , 

Gojabat v. Mahaji Raye Bhosle, 17 B 114; Jugan- 
nath Prasad Gupta v. Ranjit Singh, 25 C. 364, re- 
ferred to. ` 


Where the characteristics of a Brahma form of mar- 
riage are present, the mere non-performance of the 
Vivaga Homam and Sapthapads will not.constitute the 
marriage any other than a Brahma marnage, or 
render the marriage invalid in law. 

The non-performance of the Homam andthe Sapiha- 
pads may, however, be relied upon to show that there 
was no valid marriage where they form, with or with- 
out other circumstances, the criterion of the intention 
to enter into the contract of marriage, but it cannot be 
relied upon to prove that the marriage was ih 
any particular form. 


Swaramabishia Pillay v Bhagwan Pillai, Mad, Bud. 
Rep. of 1859, 44; Hrixdavana v. Rudhamans, 12 M. 
72, referred to. 


Where the bridegroom’s father presented valuable 
jewels to the bride at time of marriage, the payment 
of a pajoda and a fanom (2) annas) to the mother of 
the bride as palu cooly or milk cooly asa customary 
formality will not constitute the marriage in the 
Asura form. AUTHIKESAVULU OHETTY v. RAMANUJAK 
Cuetrty, 6 M. L. T. 188 


————- —— Partition—Account—Head of 
jiint Hindu fantly—Item excluded from partrion by 
nistake—Settled accounts, re-opening of—Onus— 
Plimt—Not contsining specific averment of eri ora— 
No objection taken to frame of suit—Ohy;ection not 
all.noed to be tahen at a late stage. 


When accounts have to be taken, with a view 
to a partition of jomt family properties, the account 
which has to be taken of the entire family pro- 
perty in the hands of the different members is 
mainly an enquiry into the existing assets; the 
head of the family cannot, in general, be called upon to 
defend the propriety of past transactions of the family. 


Jagm-hundis Mangaldas v. Sir Mangnidas Nathubhoy, 
10 B. 628 at pp 661, 581, Nurayan v. Nathaji Durgajs 
Marwadi, 28 B. 201; Abhay Chandra v. Pyri Mehan, 5 
B. L. R. 847 at p 849;13 W. R.75 and Sreemutty 
Boorjeenoney Dossee v. Denobundo Mullick, 6 M I. A. 
526; 4 W R. 114 (P.O); 1 Ind Jur. O.S 87, referred to. 

Jhe manages of the joint family administers its 

“property for the purposes of the family, and go long as 
he does this, he is not under the same obligation 
to economise or to save as would be the case with 
a paid agent or trustee. 

: Setrucherla Ramabhadra v. Setrucherla Virabhadra 

*Suryanarayana, 26 I. A 167,22 M. 470, 3 O. W.N. 
533, referred to. 

A partition made in settlement of disputed claims 
ought to be treated as a valid and binding arrange- 
merk which the parties to it cannot ignore 

If an item of joint property has been by mis- 
take excluded from partition, it continues to be 
joint property in respect of which any of the 
co-owners is entitled to claim relief in an sap- 
propriate proceeding, 


. 
hd 
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Jogendra Nath Rai v. Baldev Das Marwar, 35 O. 
98L; 6 O. L. J. 735; 12 0. W. N. 127, referred to. 


Although thë Oourt is always reluctant to 1e- 
open an account which has been settled with 
dehberation and tolerable fairness, relief will bo 
granted where fraud or mistake 193 established 


Vernon v. Vawdry, 2 Atk 119, followed. 


The onus probzads is always on the party havin 
the liberty to surcharge and falmfy. ý s 


When accounta have beən settled, they aro, 
Prims fucie, to be taken as a settlement of all 
valid items of debit and credit existing between 
the parties at the time of settlement; but tho 
parties will not be concluded by such presump- 
tion as to matters which were not contemplated 
by them or which were not in fact imeluded in 
the settlement thongh they existed at the time, but 
the right to correct an acconnt is confined to cases 
in which no element of estoppel has intervened or 
where there is no obligatory agreement between the 
pares as upon a settlement and mutual com. 
promise, 


Helan Dass v. Durga Das Mundal, 4 C. L.J. $23 
referred to. 4 


Hence, an account which has been settled may 
be rectified, 1f mistake 1s established, and it does 
not matter whether the error m the accounting 
occurred by accident or design, nor is ıt necessary 
thatthe error or mistake should be mutual. 

Ordinarily when the plaintiff impeaches accounts, 
which have been settled on the ground of errors, 
such errors ought to be specifically stated. But in 
a case where in the plaint no specific averment 
of errors was made and relief was asked only upon 
the general ground that items of jomb family pro- 
‘perty had been excluded from Qartation, but no 
objection was taken by the defendants to the frame 
of the swt and after the preliminary decrpe the 
parties did go into an elaborate examination of 
the accounts and the defendanis were not in any 
way prejudiced by the omission to specify the errors 
in the plaint: Held, that the objection could not be 
allowed to prevail. BHOWANI PROSAD SHAHA ©. JUG- 
GERNATH HAHA, 13 O. W. N. 309;9 U. L.J. 138 241 


Partition—<cqursition of pro- 
perty—Ioint fund—Personal exertin, 


Of several brothers living together in family partner- 
sbip, should one acquire property by means of funds 
common to the whole, the property so acquired 
belongs jointly to all the brothers. Should, how- 
ever, the means of acquisition, drawn frem the 
joint funds, be of little consideration and the por- 
sonal exertions considerable, two# shares belo: to 
the acquirer and one to each of the other brothtrs. 

Purtap Bahadur v. Tilukdharee, 18. D. 17%at p. 236, 
followed. 

Therefore, where certain joint family businesses 
were started during the lhfe-time of four brothers 
by joint family funds which formed a small nucleus, 
but they were completed by the labour of throg 
surviving brothers afte, the deuth of one of them: 
Held, that the widow of the deceased brother %s 
only entitled to a half of the share of each of her bro» 
thers-in-law. Lan CHAND BHAW 4. SRIMATI (ise 

2 





MOYER, 13 O. W. N. 1183 ; 
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————Partitlon—No written instrx- 
ment required—7> anafer of Prope: ty Act (IV of 1882), 
8. 118— Partial private partition aligwable—Proper ty 
not partitsoned ıs liable to be partitioned—Partwron 
acted upon —Pas tition when t» be set aside on ground 
of mistake— Prope: ties to be partitioned to be ascer- 
tarned by Court and nat to be left to Commissioner for 
determination—Ezecufors—Lrabilily of each—Costs 
of partition aust ii 

A partition of joint property is not an exchange 
within the meaning of section 118 of the Transfer 
of Property Act, and is not by law required to be 
effected by an instrument in writing. 


Gyannestavy Mobarakanneasa, 260. 210,2C.W.N. 91, 
and Rewun Pershad v dlusammat Radha Beeby, 4 
M. I. A.137; 7 W.R. 35 (P.C.), followed. 

Subramim Ayyir v. Savitri Amma’, 4 M. L. T. 304; 
19M L. J. 228; 3 Ind. Cas. $21, distinguished. 


® Althongh there cannot be a partial partition by 
-wnit, partial partition by private arrangement 18 
allowable. 


Hari Dis Sanyal v. Pran Nath Banyal, 12 O. 666; 
Jogendia Nath Mukerji y. Jugabundhu Mukerji, 14 C. 
128 and Rewun Persad v. Musammat Radha Beeby, 
4M. I. A 187; 7 W.R 35 (P. 0.), referred to, 


If the private partition be partial, the property 
which had been excluded from partition continues 
to be joint and so liable to be partitioned 

Bhowani Prasad v. Juggernath, 90. L. J. 1838; 13 
O. W. N. 309, 8 Ind. Cas 241, followed. 

A partition or family arrangement, made in 
settlement of a disputed or doubtful claim effect- 
ing a division of the family properties, which was 
carriede out and acted upon by them for gome- 
time, is a valid and binding arrangement whioh 
the parties to jt cannot deny, ignore or resilé 
from. 

Helgn Dasi v. Dergatas Mundal, 4 O. L. J. 323, 
followed. 

Therefore, where a partition was effected with 
the. consent of defendants Nos. 1 and 2 and the 
father-in-law of the plaintiff who acted as the 
guardian of hia son-in-law, and possession had been 
delivered in accordance therewith, and the plain- 
tiff on attainment of majority confirmed’ the tran- 
saction, and the parties had effected improvements 
on the property and granted long leases to ten- 
ants, and the defendants had since the time of 
the partition ceased to keep accounts of the joint- 
estate Held, that the partition was valid and 
binding upon the parties 

A amily arrangement condluded in honest error 
is binding, but not so if either party has been 
misled by the @bncealment of material things, or 
if founded on mistake of either party to which 
the opposite party was an accessory. 

Gordon v, Gordon, 3 Swanston 400; 19 R. R. 230, 
followed. ' 

Where an arrangement was made at the time 
of the partition that acconnts should be taken 
e Within a certain time: Held, that failure to carry 
it out does not invalidate &he partition. 

“ The speciflo properties to be partitioned must 
° bə ascertained by the Court before the prelimi- 
- narydecree is made, and nut left [to be deter- 

mindi by the Commissioner. 
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A devasfavit by one of two executors -or 
administrators will not charge his companiorpro- 
vided he hag not intentionally or otherwise com- 
tributed to it. ` 


Therefore, where the accounts of ‘an estate are 
taken, with regard to each disputed transaction 
the conduct of each of the executors must be 
anna and his special hability, 1f any, deter- 
mined. 


Ordinarily in a suit for partition, the parties 
are to bear thew own costs up to the stage of 
preliminary decree. à 


Shima Sounduree Debra v. Messers Jardine Skinner & 
Co., 12 W. R 160 and Nawal Dildar Khan v. Bhowans 
Sahat Singh, 5 O. L. J. 642, followed. 


But where thə defendant contests the right 
of the plaintiff to claim partition, he may be made 
liable for costs unnècessarily incurred by reason of 
his unfounded opposition. 


Porter v. Lopes, 7 Oh. D. 868, 367, referred to. 
SATYA KUMAR BANERJEE V. SATYA KIRPAL BANERBJBE 
100. L. J. 503 : 247 


————Partition—Division of right 
effected—Widow’s right to claim‘partition 321 


————— Rellgious, Endowment— 

Gift to idol to be established in future, not void— 
_ Trust, creatin of—Direction to ebecutor to establish 

deity, nwt incalid. 

The principle of Hindu Law, which invalidates a 
gift other than to a sentient being capable of ac- 
cepting it, doea not apply to a bequest to trusteos 
for the establishment of an-image and the worship 
of a Hmdu deity after the testator’s death, and 
does not make such a bequest void. 


Upendra Lal Boral v, Hem Chandra Boral, 26 O. 
405; 20. W. N. 205 Brojomoyee Dassee v. Trilokho. 
mohini Dassee, 29 C.261 and Nagendrunundini Dassi 
v. Benoy Krishna Deb, 80 C. 621, overruled, so far as 
they lay down the proposition that a gift to a Hindu 
deity whose image is to be established and consecrat- 
ed in futareis void. BAUPATI NATH SMBITITIRTHO D, 
Rau Lat Mirra, 10 C. L. J. 855; 14 C. W. N. 18 642 


—————Stridhanam — Property ir- 
hernited by a woman from a woman— Property herit- 
ed by a maiden daughter from her mother— Whether 
constitude stridhanam—Devise by mother of her hert- 
able estate in favour of her matder daxghler—Nalure 
of estate taken by the daughter. z 


The JAtakshara is not to be followed when it says 
that property inherited by a woman is her stridhanam, 
nor is property of the mother inherited by her maiden 
daughter stridhanam in the hands of the daughter. 


Virasanappa Sheth v. Rudrappa Shetti, 19-M. 110 
d “6 
followed. 
Narasaya v, Venkaya, 2 M. L. J.149 and Venkam- 
ramakrashna Rau v. Bhujanga Rau, 19 M. 107, not 
followed. 


e 
An oral or written devise, by a mother of property 
which she took as an heritable estate in favour of her 
maiden daughter operates as a gift of an absolute 
estate in favour of the latter. Janaxisetty Soorupu 
v. MIRIYALA Hanumarya, 6 M. L. T, 198 261 
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——— ——— Stridhan — Mitakshara — Ma- 
yukha—Husband succeeds ir praference to s‘ep-son— 
Construction, : 
“finder the Aitalehara and the IJayukha law, 
when a married woman dies, leaving her husband 
and a son by 4 riyal wife, the latter is entitled 
to inherit her stridian only after and in default of 

the former. ` 

O'tter.—In tho same passage a word occurring once 
cannot be taken in its primary and its secondary 

sense. BHINACHARYA t. Rawacuarya, 83 B. 452; 11 
Box. L. R. 654 
———-——— Successlon—Jsin Parwar— 

Widow and mother, whether sucreed in equal shares 

— Custom must be ancient and smvariable—Proof— 

One instance dees not prove custom —Onus—Haistence 

or nin-existerce if custum isa question of law. 

A custom, the effect of which is to vary the 
ordinary law of inheritance prevailing among Hindus, 
must be proved to be ancient and invariable. The 
evidence of a single witness and the fact that in 

` one instance, property belonging to Partcar Jains 

was divided between the deceased's mother and 
his widow cannot be regarded as evidence estab- 
lishing the existence of a custom. 

It is for the person, who sets up a custom that 
among Parwar Jains mother and widow of a de- 
ceased person succeed equally to the estate, to es- 
tablish it by cogent and conclusive evidence. 

The question of the existence or non-existence 
of a particular custom is one of low and the High 
Oourt is empowered in second appeal to consider 
whether the finding of the Court below on such a 
question ig based upon sufficient evidence 

Ram Bilas y. Lil Buhadur, 30 A. 311,28 A. W. N. 
112, 5 A. L. J. 456 ; 4 M. L T.169, followed. HAZARI 
DULAIYA v JANKI |, 6 
— Widow and separated bro- 

ther—Babuana and suhag properties of Darbhanga 

Baj 207 





AA Mitakshara — Re-unton — 
Buccessum to the son of a re-umicd member—BSor not 
himself re-unvled—Sur rivorship. 

Under the Afitakshara School of Hindu Law, suc- 
cession to the son of a re-united member of a Hindu 
family, the son not having himself actually re- 
united, is by survivorship In such case the son 
of a re-united member is dcemed to have re- 
united. 

Appeal No. 170 of 1901, followed. 

Ramaswamy v. Vencatravn, 16 M. 440, distinguished. 

Prankishan Paul Ohowdhry v. Mathoora Mohan Paul 
Chowdhry, 10 M, T. A. 408 at p. 408; 1 Ind. Jur. N. S. 

1885 5 W. R. (P. U.), 11, Jarooda hoer v. Sheo Pershad 
Singh, 17 C. 33 at p. 86, referred to. SAMUDRALA 
NABASIMHACHARLU V. SINGARAMMA, 6 M. L. T. 266 41 

——_-——Mitakshara—A doptire 

a mother is preferred tn adoptite father—Adoptio, 

theory of “Legal Jiction—Construction—General Rule 
e—-Faception. 

Under the Mifakshara Law the adoptive mother 
succpeds as heir to the adoptive son in preference to 
the adoptive father 

Obiter dicta—It is now more or less an exploded 
theory that a Hindu who has no son born tohim 
adopts merely for his spiritual benefit and that 
setular objects either do not onter into the act or 
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that they enter incidentally. Whatever the 
spiritual theory which originally gave rise to adop- 
tion in Hindu society, its motives and offecta aro 
at least as seculfr as they are spiritual, and an 
adoption 1s made as much for the purpose of haying 
an peir and continuing the family as for spırıtual 
ends, 

The legal fiction, on which tho theory of adoption 
is founded, invests an adopted son with the status 
of a natural born son except in cases excinded from 
the operation of the fiction either expressly or by 
necessary and olear implication. 

Itis arule of construction (Mimansa) according 
to Hindu law, that where an exception exists to a 
general rule, the exception should be confined 
within the strictest limits so as not to unduly en- 
croach upon the general rnle. NANDI Ram Pare. HARI 
Supa Par, 88 B. 404; 11 Bom. L. R 641 745 


~ Succession — Mitakshara — 

Impartible estate—Sxccers on by sxrvivorship—Deoce 

against the last male holder of the estate— Estate not 

liable to attat hment in execution, 

H succeeded to an impartible estate by right of 
survivorship. There was a simple money-decreo 
against the last e holder of the estate. The 
decree-holder sought to attach the estato in the 
hands of H: Held, that the property in the hands 
of H. who was nob ason or grandson, or any male 
lineal descendant of the deceased, could aot be re- 
garded as the assets of the deceased, so as to en- 
title the decree-holder to proceed against it in 
execution: 

eld, further that the succession to an impar- 
tible estate would devolve in the same way as if tho 
impartible estate were a partible one, saye that it 
would remain in the hands of only one person gecord- 
ing tothe rule of primogeniture. All the other inci- 
dents are the same asin a partible estate. 

Jogendro Bhupati Hurrochantia v. Nityanand Manr 
Singh, 18 C. 151; 17 1. A. 128 ; Kali Krishna Sakar 
v. Raghunath Deb, 81 O. 224, followed; Rung Das 
Marwari v. Tekait Baja Behari, 6 C. W. N. 879, not 
followed. HaARPAL SINGH v. BISHAN SINCH, BA L J. 
753 907 


——— ——Prostitute—Nert-nf-kin, un- 
degraded, 

Held, by the Division Bench (Coxeand Doss, JJ.) :— 
Degradation of ® woman on account of unchastity 
does not entail in the eye of the law cessation of 
the tie of kinship between her and the members 
of her natural family or between her and the mem- 
bers of her husband’s family. Therefore, the nexte 
of-kin of a degraded woman is entitled to snececd 
to her properties and such properties do notego to 
the State. 

All cases on the subject discussed? Cunat KURMI 
v. RAJARAM TEWARI 374 
——— —_—_—- Compromire—Daufiter’s 

estate—Alrenatron—Legal necessity—Corts of tigas 

tron for preservation if estute—Liubility of taker of 
estate for tls debts, 

After the death of a Hindu owner, there was a 
dispute as to the title to the property left by him be-e 
tween his grandson an? two daughters of his pro- 
deceased son, anda compromise was effected by 
which the daughters got certain shares of the pro” 

. 


perty: 
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„Held, that tko daughters took each a Hindu 
daughter’s estato in the share given to ber by the 
compromise. i 

The preservation of the estate, amd tho costs of 
litigation for that purpose, aro objects which justify 
a widow in incurring debt and alionating a sufficient 
amount of the property to discharge it. s 

The general principle of Hindu Law that he who 
takes the estate becomes lable for the debts of the 
éstate is especially applicable in a caso where, 
but for the debt, the estate would have been lost 
to him. KARIMUDDIN v. GOBIND KRISHNA NARAIN, 13 
0. W. N. 1117; 100 L. J. 243; 11 Bom. L. R. 911; 6 
Å. L. J. 807; 6M.L T 275; 31 A 497 795 


—_——_—Widow—Hindu widow, providing 
jor descent of inheritance different from that pre- 
scribed by Law—Deed of sale—Estoppel from nasent 
to deed— Who is bound by estoppel— Money speni by 
purchaeer for imp oremant— Oompensation— Question 
does not arise until after widow's death. 


A Hindu widow cannot, with or without the 
consent of her reversioners, provide for the descent 
ofthe inheritance after her death in a line different 
from that prescribed by law. 

A Hindu widow executed a deed of gale without 
legal necessity. A collateral heir (the father of the 
plaintiff) of the father of the husband of the lady was 
a witness to it: Held, that the plaintiff claiming title 
from the husband of the lady is not affected by any 
estoppel arising from his father’s assent tothe deed. 

‘ The’ question whether the purchaser who had 
spent money upon the property purchased by him 
could be evicted without compensation, cannot arise 
till the death of the widow, Rur NARAIN v GOPAL 
Davi, 6 A. L. J. 567 ; 10 C. L. J. 68, 13 C. W. N. 920; 
5M. L T. 423; 11 Bom. L B 838; 86 ©. 780; 19 
-M -L, T, 643; 93 P. R. 1908 382 


- z Al:enation—Family 
arrangement—Conoent of the next 1eveto.oners—Ab- 
sole estate passes. 

, Sale-deeds executed by a Hindu widow, by way 
of family arrangements, are ,valid and binding, even 
aif, they were not effected in settlement of a doubt- 
ful or disputed right. Staputen v Stapilton, (1789) 
1 Atk. Ch. 2, Williams y. Williams, (1867) L. R. 
20. A. 204; Helan Daai v. Durga Das Mundal, 4 O. 
L' J. 823, followed. 

The fact that a widow transferred a portion of 
lier husband’s estate to her daughter with the con- 
sent of the next reversioners and also at the same 
time transferred another portion to the next rever- 
sioners, leads to the irresistible inference that the 
transfer to the daughter was of absolute ownership 
and fot only of hfe-estate Barangi Singh v. 
Manotarnika Bakhsh Sangh, 30 A 1,3 M. L T 1; 120, 
W, N 74,9 Bom. L. R. 1848,6 C. L.J 766,5 A. L. 

. 1, referred to. BUKHRAM v. Upar Rau 85 
2. - alienation 

legal necussity—Consent of reversione: —Z ttestation 

- of sale.deed by reversioner, whether amounts to con- 

sent- Limitation dot (AY of 1877), Beh. LL, art. 

140— Ouster of widow—Ouus of proof. 
© Whether there is no legul pecessity, the only way 
la which a Hindu widow can tiansfer an absolute 


è A js by a sale with the consent of the next male 
er. ” 


, 
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~ t 
Nobo Kishore Sharma v. Has Nath Sharma, 10 0. 
. 


1102, followed. v 


e 
But the attestation of the sale-deed, by the re- 
versioner, who, though of age at the time, was in t 
a mere boy studying at College and? who had no idea 
of the effect of tho deed in question, is nob equivalent 
to a consent to the sale. 7 


Under article 140 of Schedule II of the Limitation 
Act, 1877, tire reversioner may bring a anit to set 
aside an alienation by the widow, within 12 years 
of the widow’s death, and no ouster of the widow 
affects that right. z : 


A widow cannot be said to have been ousted after 
she had sold all interest in the property; but if such 
an event occurred, 1t lies on the defendant to prove ıt. 
ABHOY OHURN GHOSE V. ATTARMONI Dassex, 18 C W 
N. 931 415 


——--—-Widow—Alienation by -Jusrifi- 
able necessity—Alien ition by widow of praperty iR- 
heried from her father to discharge deb! incuried for 
her dawyiter’s manriage—Whe her binding on rere- 
sone 8. hi 





An alenation by a Hmdu widow of property 
inherited from her father to discharge a debt in- 
curred for the expenses of her daughter’s marnage will 
be binding on the reversioners of her father pro- 
vided hor husband was not able to perform tho 
marriage owing to poverty. 


Mangli Prasud y Ishri Prasid, 18 A. 476, referred to, 
Cuupauuan v, NADAHUNI NAIDU, 6M L. T.1593 77 


——Transfer—Absence of legal 
necessity or consent af recervionera—Alienation not 
rod—Suit nut necessary to nullify such alienation — 
Duaffirmation, : 


An alienation by a Hindu widow, even though 
there may not be legal necessity or consent of 
reversioners, does not become void after her death; 
if it is not disaffirmed by the reversioner, it is 
capable of operation as against a third party. 

Bijoy Gop n Mukes ji v. Srivat: Krighna Muhtsht Debi, 
841. A 87; 340 329 ;9 Bom L. R. 602; 110.W N: 
424, 5 C L.J; 3845 2 M.L.T. 183; 17 M.LJ. 184, 4A.LJ. 
829, followed. ‘ 


Bhaguat Dayaly. Debi Dayal, 35 C.420;12 O W N 898; 
10Bom LR 230;7 OLS. 835; 5 A.L.J. 184; 18 M.L.J. 
100 ; 3 M.L T. 344 ; 14 Bur. L. R. 49, distinguished. 

A suit is not hecessary to nullify such an miena- 
tion: disafirmation is sufficient. “Kishor: Pay r. 
SBRIKA BHUSHAI Buurya, 14 O. W. N. 106 7 








——— —— Rep eventation of husband's 
estate— Obligation of Hindu heir to obtain Letters of 
Administ ation. 


A Hindu widow sufficiently represenfs the estate 
of her deceased husband when there 18 no pther 
person, short of obtaining Letters of Administration 
to his estate, who can be snid to represen lis 
estate. 


It is not obligatory on a Hindu heir to obtain Letters 
of Administration. JOGÐNDRA CuHUNDER DUTE v, 
APURNA Darsi, 18 O. W. N. 1190 
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———Wi]l—Adop»tion—Pouer of cwta l- 

ing sight of prospective adopted 80%, 

A imda testator has the power to make n will 
curtailing the rights of his prospective adopted son 

Whore a Hindu makes a disposition of property 
either by will ow deed, and as part of the same 
transaction takes in adoption a boy whose natural 
father is aware of the disposition and assenis to 
it, knowing that otherwise the adoption would not 
be made, such disposition will be good as against 
the adopted son. 

Lakshmi v. Sulnamanaya, 12 M. 490, Ganapati y. 
Buwuh, 21 M. 10 and Boara v. Lingim Gonda, 19 
B. 428, followed. 

Therefore, ıf the parent of the boy when giving 
him in adophon agrees with the widow that sho 
shall remain in possession of the property for her 
life ‘and the widow adopts the boy on those terme, 
the agreement will be binding on tho adopted gon. 

Ohitho Raghunath y. Junaki, 1L Bom. H. O. R. 
199; Vinayak Ruo v Lalshamibai, 11 B. 881, Visas 
lakshi Ammal v. St.aramein, 27 M. 577, followed. 

Bhraba Rabidat y Inder Kunwar, 16 C 556; 16 IA. 
53 (P. C.), distinguished HARENDRA NATH ÀTASTI v, 
8SHIBO SUNDARI : 378 
Ignorance of Law is no excuse 753 
Improvement—‘ Belief in good faith,” what 

ig meant by—-Due enquiry—Crown as landlord— 

Immovable property in Calcutta —Compensation 
| for improvement 415 
Inam, grant of —Grant of right to collect revenues 

from certain ti lages—Tank, ‘ownership of, whether 

corrret by giant—Prescriptive right to use water to 
the event of ti rigation—Water cess, levy of -—Enfran. 
chisement of inam—Settlemert by Inam Commissioner 
as tothe appropriafion by Government—Vater-cess 

Jor tirva justi, legality uf—Cess paid under fear of 

dustraint— light ef recovery. : 
- The grant by Government of an inam, whereby 
the inamdar is to collect the revenues of property, 
covered by the grant, does not, in the absence of 
express words to that effect, convey any absolute 
right to any tank therein. ‘ 

The water rights, however, that pass by implica- 
tion with such grant amount to undertaking by the 
grantor not torefaso to ryots, holding ninja: lands, 
the quantity of water necessary to enable them to 
irrigate their lands and go to pay the revenue which 
they had paid to Government before the grant. 

The Government is, however, entitled to levy 
water-cesg on a supply of water larger than is 
proved to have been the customary distribution to 
the ryots, 

Where, on tho date of the enfranchisement of an 

einam, the Inam” Commissioner fixed the basis of the 
incomo and undertook that Government would not 
take more than a fourth of the income derived from 
the various sources taken into account :-— 

Held, thet ıt amounted to an engagement be- 

« tween the Government and the wamdar whereby 
tho former” undertook to content itsclf with one- 
fourth of the farsal jati and tirva jast: on the average 
area then chargeable with those payments, and it was 
ilegal to levy further charge for water on that area. 

Where a cess not legally payable was collected by a 
threat of distress in case of default: eld, that the 
person paying was entitled to recover the amount 

-¢has puid ovon though tho payment was made 
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before actual seizure of tho property and tho threat 
administerod fell short of ‘coercion’ as used in the 
Indian Contract Act. Á 4 

Narayumasumi Reddi v, Cauru Reddi, 25 M 548, 
referred to, Lorcgt1w:js Doss v. Secretary or STATE 
ror INDIA, 6M L T. A2, 19 M. L J. 470 456 
InJunctlon—Temporary—Power of Comt not 

hmited to cases specified in Civil Procedure Code 
, —Power of High Comt to restrain a plaintiff from 

proceeding with his suit in the Small Cause Court 








Irreparablo injury — Trespass — En- 
forced recognition of transferability of holding— 
Multiplicity of suits—Stay of proceedings 338 

Insolvency Act (I l & 12 Vict. c. 21), 
ss. 7, 26 and 36—Invsolient’s jioperty uher- 
ever sHuute within British Dominion tests in Offeral 

Assignes—Property at Shanghar—-Bombay Insolvent 

Debtors Cowt can direct deliuery of property to 

Oficial Assignee—Examination cf insolrent—Insgol- 

vent at Shanghar cannot be culled to Bumbay Lut can 

be examined by commi»ion. ; 

The effect of the Indian Insolvency Act is ihat 
the movable property (wherever situate within the 
‘British Domuinson) of an insolvent becomes vested 
in the trustoe or the representative of the creditors. 
Therefore, the property of the imsolrent’s firm 
at Shanghai would become vested in tho Official 
Assignee of the Insolvent Debtors Court in Bombay, 
and the Consular Cofirt at Shanghai, if requested by 
the Bombay Court, can order a British subject, 
carrying on the business of the insolvent’s firm 
there to deliver to the Official Assignee of Bombay 
all goods &, belonging to the msolvent’s firm and 
in his possession. If, however, it is found necessary 
to examine such person, the Bombay Court cannot 
direct him to come to Bombay, thougl® there is 
nothing to prevent a commission being issyed for 
lus examination through the Supreme Court at 
Shanghai. In+e NAOROJI SORABJI TALATI, 33 B. 462; 
10 Bow. L. R. 965 . 987 

—_——— ss. 26, 36 987 

————(St. Il & 12 Vie. c. 
40), S. 7—Death of a partrer—/nsolvency appli- 
catwn by surviving partner, effect (f—Hight of OÑ- 
ciil Assignee to wind up the business go as to bind 
the representatives of the deceased partner. 

On the death of a partner the partnership is 
disgolyed and the surviving partner has the right 
to realise the property of the partnerahip and 
discharge its liabilities. If the surviving partner 
had applied to be declared an insolyent and a 
vesting order is made, his right and obligations 
vest in the Official Asmgnee who can wind up the 
business so as to bind the representatives of the 
deceased partnor. The obligation of the surviving 
partner to sell the partnership property and fo pay 
the partnership debts devolves on the Official Assignco 
as an incident of the estate which vested in him undor 
section 7 of the Insolvency Act, and the administrator 
of the property of the deceased partner inoludiing his 
share in the partnership property takes subject to the 
said obligation of the Official Assignee. 

Re Bondne, (1906) 2 Ch. 480, Lovell v. Beauchamp, 
(1894) A. C. 607, referred to. 
` Frarer y. Kershan, 2 Kay and Johnson 496, dis-© 
tinguished. ADMINISTRATOR-GHNERAL V. OFFICIAL Age 
-bIGNEE oF Mapnas, $ M. L. T, 188- 
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Insolvent’s property, wherever situate 
within British Dominion, vests ineO ficial Assignee— 
Property at Shanghai—Bombay Insolvent Debtors 
Court oan direct delivery of property to Official As- 
signee—Examination of insolvent—Insolvent at 
Shanghai cannot be called to Bombay but can be 
examined by commiasion ° 987 

Interest—Penalty—Provision for enhanced rate 
of interest in default of payment on due date 20 

tu be allowed, whether o» the aggregate or 

principal sum—High Court Rules on Oriytnal 8de 
do not apply to mofussil—Practice. 


In a mortgage deoree the interest allowed after the 
date fixed for payment of the sum deoreed should have 
regard to the aggregate amount due on that dateand not 
merely to the principal sum seoured by the mortgage. 

Rint Sunder Koer v. Sham Krishen Rai, 34 O. 150 ; 
50. L. J. 106, followed. 

According to the usual practice interest after the 
date fixed for payment of the amount decreed is 
6 per cent. per annum. But the rules framed by the 
High Court for cases onthe original side under 
section 104 of Transfer of Property Act do not 
apply, of their own force, to the mofussl. In any 
special case, however, when circumstances justify 
reduction in the rate of interest the Court would 
depart from the well-settled practice in the interest 
of justice. 

On the facts of this case 3 instead of 6 per cent. 
interest was allowed on the aggregate amount from 
date fixed for payment, Manaci SINGH v. SAHEB BAM 
Sinex, 10 0. L. J. 208 2 


after d ite fixed for redemption, 

The interest after the date fixed for redemption 
in the decree should be allowed not upon the 
principal sum alone, but upon the aggregate amount 
found du. 

Managi Singh v. Saheb Ram, 10 O. L. J. 203; 8 
Ind. Cas. 289. followed. KAMALAPATI BANERJEE T. 
Bayor Lat Roy 291 


Right to recover interest on the amount 
of English judgment 
Penaliy—Unconacionable transa ction— 

Dealings with illiterate persons—Burden of proof. 

Where it appeared from the evidence that plain- 
tiff, a money-lender, had dealings with an old woman 
end her two sons, who were coolies, and got them to 
execute a bond showing larger consideration than 
was actually paid to the oxeoutants, and providing 
for enhanced interest from a certain date : 

Held, that the Court was justified in not en- 
forcing payment of the full rate of interest. 
KANNIAPPA OXBITY V. RANGAMMAL 818 
Interpretation of Statutes—Penal 

es must be construed strictly, 


Penal statutes must be strictly construed ; words 
and expressions annot be strained beyond their 
ovtlinary meaning in order to confer penal jurisdic- 
tion. Harrror v. DEUMAD, 8 8. L. R. 68 886 
Jurisdiction, place of suit—Jurisdiction of 

Court of the District in which defendant’s home 

is situated—Defendante confined in jail m forei 














territory 607 


Small Cause suit—Institation in 
e court with Small Cause tpowers—Suit registered 
and tried as a regular suit—Appeal 816 


NG 
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Jurisdiction—contd. e o are, 


L4 
—~Place of suit Principal and agent— 

Pakki adat Agency—FPlace of payment by agent— 

Usage of trake—Liability of pakki adatyag when 

ceases. 

In the case of pakki adat agency, the place” of 
payment is primarily the place where the constituent 
resides, but the payment should be made in any other 
place if the constituent has chosen to give directions 
to that effect. Comber v. Leyland, (1898) A. C.524. 67 
L. J. Q. B. 884; 79 L. T. 180; Kaman v. Gopaluckart, 
31 M. 228, referred to. 

The mere fact that the principal has to bear the 
charges on account of remittance and of exchange is 
insufficient to show that the place of payment is the 
place whence the agent remits the money. 

Where the plaintiff, a merchant and a constituent 
residing in Bombay, appointed defendant as his agent 
at Akola- on the pakkı adat system and the 
plaintiff broughta suitin the Bombay High Court 
for the recovery of the amount found due to the 
plaintiff in taking accounts: j 

Held, that as the money was payable tothe plain- 
tiff in Bombay in accordance with the usage of trade 
the High Court had jurisdiction to try the suit. 

Per Ohandavarkar, J—Pakka adatya’s hability 
ceases when hard cash has come into the hands of his 
constituent.  KEDARMAL BHABAMAL- Y. SURAIMAL 
Govinpaan, 33 B 364; 10 Bom. L. R 1280 441 

— Of Civil Courts —OCaste ques- 

tions—Libel 55 

















— Rerenue Court decrering 

claim for resumption—Cuut im Ciriè Court for de- 
claration of nnder-proprietary rights, whether main- 
tainable—Oudh Rent Act (XXII of 1886), 3s. 107E, 
107H, 108 cl. 5A. 

The defendants in the present suit, as superior 
proprietors of the land in dispute, applied to the Re- 
venue Court for resumption of the said moaft lands. 
The present plaintiff pleaded that they were under- 
proprietors and that the land held by them was 
not hable to resumption. 

Their contention was overruled by the Revenue 
Court and sn order for resumption was made. 
Plaintiffs then sued in Civil Oourt for a declaration 
of under-proprietary rights : 

Held, that the Revenne Courts had exclusive 
jurisdiction to deal with such matters and the Civil 
Courts had no jurisdiction to re-open the question 
which Revenue Courts alone were competent to 
decide. A declaration of under-proprietary righte 
could not, therefore, be granted by the Civil Courts. 
Burp NARAIN t. BADRI Prasan, 12 O. C. 255 667 
m to disenss advisability of 

Municipal Board’s action—“ Such projection or 

structure,” meaning of—Power of*Board to omler, 

removal of structure erected with its cons 
— to entertain suit for khas 

possession agbinst tenant holding over 00 
a or Revenue Court, 

—Plea raised by defendant in Civil®Court, with 

respect to which suit can be brought in Revenge 

Court under section 77 (8)—-Civi] Court incompe- 

tent to entertain such plea—“ Any dispuip or 

matter with respect to which any such euit might 
be instituted,” meaning of—Decision of Revenue 

Court finally deciding parties’ status can ke taken 

cognizance of by Civil Court 498 


to 


° i \ 


Vol. IIT] 
e 
Jurisdiction—conold, 
———— of the Court of King’s 


BEnch—Defendant a British subject residing in 
< {ndia—Breach of contract in England—Duty of 
debtor to seek gut his creditor 92 
aaa Of Criminal Court to re- 
open a case dismissed in default 393 
of High Court of Justice 
tn England over British Indian Subjects who 
are residents of India—British Indian Subject is a 
subject of England—Dnty of debtor to seek out his 
creditor for payment—Payment for work done in 
England—Breach of contract—Service of writ of 
summons in British torritory—~Principles of “ efec- 
tiveness ” and “ snbmission” 52 
—— ———— to hear a sult for main- 
tenance charged on spocific immovable property 











——-—— value-—Su't on the death of an 
ocvupincy tenant for possession of holding on the 
grow7d that the defendant has no right to hold the 
same— Further appeal. 

. Where onthe death ofan occupancy tenant any 

persons take possession of the holding on the ground 

that they succeed to 16 under section 59 of the 

Panjab Tenancy Act, and the plaintiff denying their 

right suea them in the Civil Court for possession of 

the land, the value of the suit for purposes of 
jurisdiction of the Original and the appellate 

Courts is thirty times and not fifteen times the re- 

venue, for the claim ison, the ground that the defen- 

dants are in possession as t asers. BHAGTA v. 


respa 
- Pauttv Sinan, 117 P L, R. 1909; 156 P. W. R. 1909 


980 
Khojas hor far governed by Hirdu Law, 

In dealing with the Khoja Community it must 
be remembered that what is to be ascertained is 
not how much Hindu Law the Khojas have adopt- 
ed, but how much Hindu Law they have discarded. 


'ABMEDBHOY HABIBBHOY v SIR DinsHaw Perit, 11 


Bou. L R, 366 anv 645; 6 M. L.T 200 124 
Kidnapping 480 
Land Acquisition Act (I of 1894), 
ss. 18, 23—Merk t-value—Sale of small pieces 
—Valuatim of a large plot—Evidenc:—Opinions of 
girveyors—Front ige land—Back-land—Depth—Prive 
of land with buildings threm whether criterion for 
determining value of land—Hypothetical building 
achemes-——letail prices—Practice—Collector’s award. 
Where the valuation cannot be based on what 
the property was producing at the time of 


the notice, nor have there been any recent 
gales of the land to guide the Court, the 
taarket-value “must be determined by sales of 


similar land in the neighbourhood. 

In claiming compensation the owner can seek 
to prove either what the property would fetch if 
sold in one: block, or what 13 the present value 
if he plotted ont the property and sold it in lots, 
Where thére is no evidence of salos in the neigh- 

ourhood of such a large block of land, but there 
is evidence before the Court of sales of small pieces 
of land in the neighbourhood, which can enable 
th® Court to form an opinion regarding the values 
of different portions of the block, the value of 
the whole must be deduced from these. In addi- 
tion to the: evidence of sales the Court can be 
guided by the opinions of surveyors. It is necessary, 
howayer, to distinguish opinions from arguments, 
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The practice, which has grown up in roferences 
under the Land Acquisition Act of surveyors mak- 
ing long reportseand providing copies to the oppo- 
site side before the hearing, is open to gravo ob. 
jection. 

A sarveyor’s opinion by itself is good evidence. 
He should prepare a concise description of the 
property to be valued and should add nothing 
more except hia opinion of ita value. If, however, 
he does give his reasons they must bo based on 
facts and not on hypothesis. 


In determining the value of frontage land the 
depth is a question of supreme importance, What 
is a suitable depth must primamly depend on the 
character of the buildings in the locality, but in 
an ordinary shops and chawl locality it has boen 
the oustom for surveyora to calculate the dopth 
at 100 feet. 


The value of a building frontage must depend on 
the higher rents that can be obtained for the 
shops or rooms facing the street and as the pro- 
portion of these rents to the lower rents. of the 
back rooms decreases so does the value of tho 
whole frontage land decrease. 


A sale of land with buildings thereon, tho par- 
chase-price of which mast have been fixed by wl at 
the property was producing, cannot be taken as 
an instance of sale of land, though it may tum 
out that the balance of the purchase-money after 
calculating the value of the building may approxi- 
mate the value of the land, That would be 
a coincidence and not evidence. It cannot be too 
clearly laid down that unuer ordinary cirgamstances 
the value of an income producing proporty 
depends on its income irrespective of ita cost 
and that capital when once invested in land and 
buildings cannot be apportioned between them so 
as to give the market-value of each. 

It cannot be accepted as a hard and fag} rule 
that back land must be worth half the frontage 
land. 


Evidence of hypothetical building schemes ia 
irrelevant to the question of finding the market- 
value of land and the balief that an hypothetical 
scheme can be a guide to market-valuesis equally 
fallacious. There can be no relation between the 
capitalized rent of land and actual buildings and the 
market-value of the land. Therefore, there can be 
no relation between the capitalized imagimary rents 
of imaginary buildings and the market-value of the 
land, 


In valuing the land as a whole it woulg mot be 
correct to add up the retail values of the parts, as 
derived from the instances of Sales of small plots, 
without making some deductions both on gorferal 
principles and becanse the wastage must ge greater 
than in those instances from which retail values 
have been deduced. 

The Oourt would be slow to differ from the 
Collector’s offer over a mutter of a few rupeo3 
except for very strong reasons such as an erroy 
on a question of principle. Govesnuent ov BOMBAY V. 
KARIM Tar Manowxn, 83 B. 325; 10 Bou. L B- S3 

. 
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S. 23—Valuation—Pre- 
sent disposition of Land—Furure utility nut to be con- 
jectural but estimated by prudentelusiness calcula- 
tions—Frorta jo and tack land, va'nation of —Al'ow- 
ance for prospec’ we 1136 in rental, ý 
In valumg land which has been taken for public 

purposes under the Land Acqaisition Act, the 

market-value of the property should be ascertained 
not according to its present disposition bnt laid 
out in the most Incrative and advantageous way 

“in which the owner conld dispose of it. And this 

is to be determined with reference to its future 

utility, but it must not be entirely conjectural. _ 

Prem Chand Bural v. Oollectur of Calcutta, 
2 0.108, followed. 

Sach future utility must be estimated by pradent 
business calculations and not by mere speculative and 
impractical imagination. 

ftajendra Aath Banerjee v. Secretary of State for 
India, 82 C. 343, followed. 

In re Dirabjy Ouroetj: Shi off, 10 Bom. L R. 676; 
Lrustees for the Improvement of the City of Bombay 
v. Karsondat Nathu, 10 Bom. L.R. 688; 33 B. 28; 1 Ind. 
Oas. 451; In re Dhanjubhoy Bemsnj:, 10 Bom. L.R. 70); 
Oollector of Poont v. Kashintth, 10 B. 535, 42 re 
Munji Khetsey, 15 B 279 and Ths Secrettry of State 
Jor Foreign Afairs v. Char'esworth, Pilling & Co., and 
T. B. Char’estoorth & Co, (1901) A C. 373;70 L.J 
r C. 25 ; 84 L. T. 212 ; 23 T. A. 121; 26 B. 1, voferred 

0. 

It cannot be taken as a hard and fast Role that 
back land must ba worth half the frontage land. 
- Government of Bombay v, Karim Tar Mahomed, 10 
Bom. L. R. 660, 33 B. 325, 8 Ind Cas 273, followed. 

A fair a§owance must be made for the prospective 
rise in the rental. ALA-UL-HAG t SECRETARY oF 
Brats ° 277 
——— ss. 23, 29, BO City 

of Bmbay Impiorement Act (IV of 1898, loral), 

as. 49 (2), 50—Marlut-value ef lant—Two methods 
of ci puting, 

The whole plot of tho land taken up was by its 
natural formation a qnairy. Bub its owner had 
divided ıt into nine small parcels, which ho had 
leased to tenants on permanent building leases, 
without reserving to himself the right of re-entry. 
Thus on the date of the notification as wellas at 
the time of the Collector’s award, the aboye-men- 
tioned leases stood between him and his ability to 
quarry immediately. But after the Collector’s award 
and beforo the hearmg of the caso by the Tribunal 
of Appeal he bought ont all the tenants and 
claimed compensation ona quarrying basis : 

Held, that compensation should bo awarded on 
the batis of that character of the land in which 
its owner had thegower of using it. The most that 
he gan fairly claim is the market valne of the 
land in that oharactor plus a special allowance 
for its ad&ptabilty as a qnarry at some future date. 

The determining factor in computing the market 
value is tho value of the land to the owner at the 
date of the acquisition not the valne to the no- 
quirer after acquiremont. 

e Per Batchelor, J. 

Ac the purpose of ascertaining the market value 
of land, under section 28 of the Land Acquisition Act, 
the Court mast proceed upon the assumption that 
itis b particularspiece of land in question that has 

e 
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to be valued including all interesta in it. “Coyectur 
of Belgium v. Bhimrao, 10 Bom L. R. 657, followed. 

The method contemplated by the Land Acquisitfon 
Act is that of ascertaining first tho market valme 
of tho land as if all separate interests combined 
and then of apportioning that value among the persona 
interested Thereis a marked distinction between 
the “land” and “an intorest in land.” “Land”, 
throughout the Act is used to denote the physical 
object, which is the thing that has to be acquired ; 
whilo tho apportionment of the claimsof the per- 
sons interested, under sections 29 and 80, comes in 
only after the Conrt has determined the market value 
under section 23 (1). 

The ‘market value of the lard’ moans the price 
which would be obtainable in the market for a 
concrete parcel of Jand with its particular advant- 
ages and its particular drawbacks both advantages 
and drawbacks being estimated rather with re- 


ference to commercial value than with reference to any 


abstract legal rights. 

The word ‘compensation’ is occasionally used to 
mean the particular sum awarded for the acquisition 
of a particular interest 

Per Heitor, J. 

The two methods (1) valuing separately each 
interest inthe land acquired and (2) valuirg the 
land as a whole and then apportioning to each 
person interested the share to which he is entatled, 
arenot exclusive of each other. The Collector and 
the Court may, at their discretion, apply either 
method to srawe aba fair and reasonable estimate 
of the compensation to be awarded. Trustees v JAL- 
BHOY ARDESIR SETT, 83 B. 488, 11 Bow. L. R. 674 

757 
——_— ——_— 88. 29, 30 757 
—— — S. 30—Acquisition of 
land demised on Kanom—Prmceiple of appropiia- 
tion between Jenmie and Kanomdar. 
- Where land acquired under the provisions of the 
Land Acquisition Act, is in the possession of a 
kanomdar, under a anoi demise, a Civil Court, 
in disposing of a reference under the Act, should 
first assess the amount of compensation, if any, 
payable to the kanomdur, in hia capacity of lessee, 
m respect of his deprivation of possession. ‘The 
balance, which represents the Jenmie’x interest as 
lessor, should be apphed in satisfaction of the anom 





amount. Pupira KovinaKata KUTTUNI v. Kura 
VALIA - . 480 
Registration Act VII of 1876 





S. 89—Snit under, 18 a suit for declaration 693 


Landlord and Tenant—Pnaent holding w 


over after expiration of lease—Terms of new tenancy 

—Tiansfer of Property Act (IV of 1882),‘ax 106, 

116—Provisions of s 106 as to notice inapplicable 

in cage of specutl ¢ontiact. 

A tenancy created by holding over is a tenancy , 
on the same terms on which the onmginal nancy was 
created subject to the modification that it was to be g 
tenancy from month to month or from year to year 
according to the purpose for which the land was let. 

The defendant held a house as a tenant of the 
plaintiff under a sarkhat for one yoar, agreeing to 
vacate the premises as soon as the landlord desired 
hun to do so. The defendant was allowed ip remain 
in possession of the premses after the determination 
of the Jeno; m 


a 
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Held, that after the expiration of the lerse, the 
defendfat hold the house on the same terms as 
were contained inthe sarkhat with the only varia- 
iton that the tenancy was now a tenancy from month 
to month. s 

Bohop v. Howard, 23 R. R 29L; Seya i v. Umtjs 
3B H. 0. R App Civil27; Kishor Lal Day v Lhe 
Admmistritor-Gener4l of Bugz), 2 0. W. N. 303, 
rehod upon 

The provisions as to notieca contained in section 103 
are inwpplicible where there ia an express contract 
as to the mode in which tho tonancy is to be 
terminated KHUDA Bagasy v. ABID Rosary 873 


— aan Oumpromise decres ag tinst 
talakdar for perpetual hereditrry farming la tre— 
Light of tilukdar ¢» have non-transferible tenure 
sold tn esscution of his decree for arretrs of vent 
ajainst legs*es— Under- opriet iry tenura no’ created. N 


‘Certain persons obtained a compromise decree 
from the Financial Commissioner under which thoy 
obtained a perpetual hereditary farming lease from 
the te'uldir on payment of the Govornment Revenue 
plas 80 per cont. In a previous suit brought bythe 
tilukdar it was decided that the righta of the lessees 
were not transferable and, therefore, not saleable in 
execution of a decree against the lessees Subse- 
quently the talukd himself sought to bring these 
rights to sale in eveoatioa of his decros for arrears 
of ront against the lessees : 

TTPeld, that the fact that the tenure was crented 
under a compromise assented to by the falwkdar did 
not entitle him to treat the tenure as an under- 
proprietary tenure and put it up for sale in 
execution of a decree. The compromise decree was - 
not a decree granting under proprietary rights and 
one party to a decree under which 8 tenure was 
created coald not for purposes of his own modify the 
terms, nnder which the tenure was held, without the 
consent of the tenure-holder. MUHAMMAD ABDUL 
Kasur KRAN v. NIWAZ SINGH, 12 0. O 267 868 


_—~ Levy of enhanced assess- 
ment by landlord—Sait by tenant for declaration 
that the levy was illegal—Limitation 


: “ Prratlavary cass,” ruht to 
levy — Voluntary payment —Pat'ah—Exclusion of such 
cesa from pattah 














“ Piratlavarn ceas ” is a voluntary contribution and 
cannot be treated asa payment which the semindat 
can legally compel the tenant to make 

A volantary payment can be discontinued, although 
it has beor made for several years Where sucha 

* cess is ing*rted in aputih, it will not be enforced by 
the Court bat will bo strack out of the mutih Gorra 
VRNKATASOBBANNA U RAJA VENGOTI GOVINDA, 19 M. 
L J 278 6I 








——Terse for a find period— 
Tengnt ho ding over without lindlord’s aseent or dit. 
sont -Tenancy on snfferance —Adverse poasersion— 
lamak det (YV ol 18777, Sh Ll, wt. 189— 
Time runs from aj r the expration of the lease. 


A. let ont his house to B for a period of one 
year. After the expiry of that term B remained 
* in possession of the house without assent or dissent, 
express or implied, on the part of the lessor, and 
paid no rent ; 


Landlord and Tenant—conid. 


Held, that the Tessec became, after the expiration 
of the term, a tenant on sufferance In tho case 
of such a tenancy thore is no privity between the 
parties. A tenant on safferance is one who 
wrongfully conéiuues ın possession after the expira- 
tion of a lawful title. There is very litle 
difference between him and a trespasser. For 
a sut to recover possession from” such tenant, 
time begins to run, under article 189 of the 


“second Schedule of the Limitation Act, 1877, from 


the expiry of theterm of the lease Adimulam v. 
Pir Ravuthin, 8 M. 424, Valavally Narasimh in v. 
Dronamrajt Seltharama Murthy, 81 M. 163; 
8 M. L T 259; 18 M. L. J. 26, Seh nnani 
Shritati v. Oheckaya Hegade, 25 M 507, Chindri y. 
Dın Bhan, 24 B. 504; Aantheppe yv. Sheshappi, 
22 B 893; Madanmohan Gosoam v. Kumar Rimencir 
Masa, 7 C. L. J. 615, Prem Sxhh Dis y Bhupa, 
2A. 617; Ly hhman v. Gulzar Lal, 1 A L J 201; 
Khuni Lal v. Midanmohin, 6 A L. J. 289; 31 4. 
818, 1 Ind. Oar 203, referred to. Posa MALU. Mag- 
pum BAKHSH, 6 A. L J. 534 566 


_ Rent re erpta Recognition 
of transferee as tenint by landlord—Non-tranafer- 
abl- occupancy holding — Vere creation of marty rye, 
no growd for khas poose.810n—~No appeal by tenant 
—Right of tr indferee. 


Rent receipts, in which the name of the tenant ap- 
pears and the name of the mortgagee from the ten- 
ant is described a3 the person through whom rent is 
received, do not amount to a recognition by the land- 
lord of the mortgagee’s status as a tenant, 

Rasamoy Purkait v. Srinith,7 CO. W. N. 182 and 
Radhakishore y. Anandipirya, BO. W. N. 235, fol- 
lowed 

The mere creation of a mortgage by @ritya’ in res- 
pect of a non-transferable occupancy holding would not 
entitle a landlord to recover khas possession, 1b 19 
when the ra: //f transfers the possession of the hold- 
ing toa usnofractuary mortgagee and ceases to hold 
possession that the landlord becomes entitled to re- 
cover khas possession. . 

Krishna Chindra v. Khiran, 10 C. W. N. 499; 8 C. 
L. J 222 and Rasik Lal v. Bidhumuth, 10 C. W. N. 
719 ,4C.L J. 308; 33 C. 1094, followed. 

When tho rayat does not appeal against the de- 
cree of the Court below awarding khas possession to 
the landlord, ıt i$ doubtful whether any person who 
claims through him, as a usufracbaary mortgagee,e 
a right to ths holding which by law is not transter- 
able, can successfully resist the suit of the landlord 
to recover possession BARODA CHARAN Dorr v. 
Heutata Dasst, 13 0. W N 242 550 

— ————-9scupancy  Raiyat — Usu- 

fructuary mntgage— Recognition of mortyaye— -\g- 

ceptaice of rent from mortgigee—Liinilo d rot 
entitled to khas posssdoion © 


Anoccupancy tenant executed a usutractuaty mort- 
gage of his holding in favour of B The mortgage was 
recogniaod by the landlord, as is shown by written 
receipts of monoy on account of rent, wheroin tho 
payment is expressed to be “through B. the 
mortgagee ” 

Held, that siten this recognition, the landlord gannot 
gét khas possession. BARODA COAURN uTT t: 
Hprearata Dast, 18 O. W. N. 838 É 560 


; : / 
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` Landlord and Tenant—cantd. 


—— ‘ Grove-holder losing hia right 
by abandoning the village—Jtight vesting wm zomin- 
dar—Mortgage by grove-holder, effect of—Equity of 
redemption—Landlord’s right to redeem. 

Where, according to the custom ofa village, a 
tenant loses hia right in the grove of trees by aban- 
doning the village, his righb reverts to the cemindar 
according to that custom. The faot that the tenant 
has mortgaged the trees and has placed the mort- 
gagee in possession cannot alone prevent equity of 
redemption, left tothe tenant, from vesting in the 
semindar, The latter is, in such a case, entitled in 
the ordinary courso of law to redeem the mortgage. 

Ram Sahat v. Bansgopal, 1 O C. 42, overruled. 
Desr Nanay SINGH v. Sumer BINGEH, 12 0. 19 
— Mortgage by grove-holder 

—Right of remindar to redeem-—Equity of redemp- 
. tion vests in landlord on tenant dying without 

heir 














Butt by superior proprietor 
e for arrears of rent against under-proprietor—Patwari 
rate, right to claam—Oudh Rent Act (XXII of 1886), 

8, 108, (2)—N. W. P. and Oudh Kanungos and 

Patwaris Act (IX of 1880), 4% 9 (3), 15— Lang- 
. holder, meaning of. 

In asuit for arrears of rent, under section 108 
(2) of the Oudh Rent Act, a superior proprietor can- 
not recover putwa:: rate from an under-proprietor, 
with whom a eub-settlement has been made of the 
whole village. A superior proprietor and an 
under-proprietor do not stand in the relationship of 
Jand-holder and tenant within the meaning of Act IX 
of 1889. 

The Local Government Notification No. 2291, 1-183 
B, dated Angtst 2, 1904, does not alter the definition 
of the word land-holder in section 9, clause 8, of the 
Act. Depury COMMISSIONER GONDA v. NARAYAN 
Dat, 32 0. 0. 205 > 490 
e——Adhiars are tenants 466 


Stipulation by tenant to 
pay Government assessment—Enhancement of assess- 
ment— Whether tenant liable to pay the excess. 


~ Where, under a deed of lease, the tenant agrees to 
pay the Government assessment and the assessment 
18 afterwards enhanced, the tenant is bound to pay 
the excess assessment, where he pays a fixed money 

erent to the landlord, or where the enhancement is due 
to improvements effected by him, 

Where the rent is paid in kind or partly in kind, 
the enhanced payment should be shared between 
the landlord and tenant each party paying in proportion 
to the benefit he derives from lus interest m the Jand. 
VENKAPPAYA v. Ruxxu Hexesv, 6 M. L. T. 286 464 
e 


——*--- -— Home.farm lands of land. 
lord, cultivation qf—eli espasser—Landlord’s know- 
ledge. o : > 


‘When a maz who is alleged to have no rights what- 
ever, 8 mere trespasser, settles on the home-farm 
lands of the landlord and proceeds to cultivate them, 
the landlord must be supposed to know that the 
occupant claims to be at least a tenant of the 
land. | BARAIK BADRI Ban v. CHAMRA Unaon 431 

Sale of tenani right to 

sole Iindlord is surrender 51 
. 6 . 

N . 


b. 
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Landlord and Tenant— confi, ae 


— Non-transferalle occupancy 
holding, sale «f—Tenant remaining in postun af 
poriton— Bectment of purchaser. 


a 

If a non-transferable occupancy holding is sold, but 
the original tenant does not aban@on the holding 
but pays the rent and remains in possession of 
a portion of the holding, the landlord cannot pro- 
ceed in ejectment against the transferee. JogENDRA 
NATH BIROAR v. TINGCOWRI BHATTACHARIYA, 10 O. L. 
J. 147; 6 MOL. T. 190 205 


Mortgage of tenant-right 
with landlord’s consent—TLandlord recewing rent 
from mortgagee—Transferee from landlord not enti- 
tled to refuse payment from mortyagee—Estoppel by 
conduct—Lindloid’s successor put IÑ fioasessiun IR 
execution of decree Jor arreirs against mortgagor— 
Moi tgagee’s right to recover possession. 




















A tenant-right was mortgaged by the tenant and 
the mortgage was consented to by the then landlord, 
who received rent from the mortgagee in accordance 
with the terms of the mortgage. Six years after the 
mortgage, the landlord parted with his proprietary 
interest and his transferees refused to receive rent 
from the mortgagee. They placed the rent by their 
own act in arrears, sued the mortgagor’s representa- 
tive for the arrears, and having obtained a decree 
got possession of the land in execution thereof. The 
mortgagee of the tenant-rights thereupon brought a 
suit for possession: g 


Held, that the mortgagee was entitled to possession. 
As the mortgage was consented to by the landlord 
and allowed to be acted on for six years, the successor 
of the landlord had no right to refuse to receive 
payment from the mortgagee and work a‘ forfeiture 
without giving him a chance of averting it. - Venkat 
Rao v. Kohlu Gond, 18 O. P. L. R. 19, distinguished. 
Cuairram r. PACHOLI, 6 N. L. R. 111 57 


-————— Several tenures held by one 
tenant— Ong stit for rent jor them, effect of—Bengal 
Tenanry Act {VIII of 1885), s8, 20 sub-sec. (7) & 
29—Presumption—Sul-diyiston of land—Creatton af 
new tenancy. 


Where several tenures are held by the 
game tenant, the landlord may institute one suit 
for rent for all the tenures; but if he does so, 
he cannot put the tenancies to sale in execution 
of the decree so as to enable the purchaser to 
avoid encumbrances. ‘ 


Hridoy Nath Das Chowdhury v. Krishna Prasad 
Sircar, 840.298; 6C. L. J. 158; 11 O. W., N. 497; 
Batkunta Nath v Thikur Debendro Nath, 11 C. W. N. 
676 ; Nanda Lal Mukhrr,s v. Sadhu. Charan Khan, 
70. L. J. 06 and Bipra Dat v. Rajaram, 18 C. W. N. 
650; 8 Ind. Cas. 806, followed. 


The presumption mentioned in section 2Q, sub- 
section (7) of the Bengal Tenancy Act applies only 
to proceedings under the Act, and cannot be ap- 
plied in a suit for rent which ig not a proceed- 
ing under the Bengal Tenancy Act. 


Promada Nath Roy v Ramani Kanta Roy, 85 O. $81 
(P. 0.) ; 12 0. W. N. 249, 7 C. L. J. 189 SM. L. T. 
151; 10 Bom. L. R. 66,18 M. L. J. 43; 36 I. A. 73, 
referred tọ. 
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L&ndlord’and Tenant—concld. 


Proviso (1) to section 29 of the Bengal Tenancy 
Act controls merely clause (a) and not clause (b) of 
the “ection. Therefore, if the rent has been en- 
ha@noed so as to exceed by more than two annas 
in the rupee te rent previously paid, the mere 
fact that rent has been paid at the enhanced rate, 
for more than three years, is no answer to the 
defence that the rent ought not to have been so 
enhanced. 

Bipin Behtri Mandal v. Arishnadhan Ghose, 82 
0. 395; 9 C. W. N. 265; 1 CL. J. 10 (F. BJ), followed. 

It cannot be laid down as an inflexible rule of 
law of universal application that whenever the 
Janda of a tenaucy have been sub-divided, there is 
a creation of new tenancies, nor can the converse 
of this proposition be affirmed, for it cannot be 
said that although the lands havo been sub-divided 
new tenancies have not been created. 

Udoy Qhandra v, Nripendra Narayan, (1909) 1 Ind. 
Cas 4; 36 0. 287,13 C. W N 410 and Midhumila 
v. Alfazaddi, (1909) 2 Ind. Oas. 4'5; 13 0. W.N. 
962; 10C. L J. 45, referred to. 

What the effect of the division is, must depend 
upon the intention of the parties, MULLUK CHAND 
Das v. BATISH CHANDRA Dag - 306 
— Marfatdar, receipt of rent 








from. 

The mere receipt of rent from a warfatdar does 
not involve any recognition of the mar atdar's 
personal right to a tenancy on transfer from an 
old tenant. ' 

Nahatumart Debi y. B'hare Lal Sen, 11 0. W. N. 
865, distinguished KARNADHAR HALDAR v., HARI 
Prosan, 6 M. L. T 247 338 


See BENGAL TENANCY Act. 


Legal Practitioners Act (XVIII of 
1879), S. 13— Other reasurable cause, mean- 
ing of—WWhther ejasdem generis torth what pre- 
cedes— Pleader? organising a political meetinz— 
Convisiin of a apeaker at the meeting fir sedition— 
Publishing a leaflet to honner B. O Pal—Abetment 
of sedition —Misconduct—Notice to pleaders to state 
“char jes with particularity. 

Hell, by White, C. J. and Benson J., (Miller, J. and 

Sankaran Nair, J., not expressing any opinion) .— 
‘That the words ‘other reasonable cause,’ men- 

tioned in clause (f) to section 13 of the Legal 

Practitioners Act (XVIII of 1879), are not reg- 

tricted to matters ejusdem generis with the matters 

mentioned in clauses (4) to (¢) of the section. 
‘Two pleaders were charged under the Legal 
Practinoners Act with having organised a meeting 
at’ which two persons spoke and were convicted 
for sedition in reapect of those speeches. The evi- 
dence disclosed that the two pleadera had only 
made certain arrangements for that meeting. They 
were also charged with having signed a seditious 
leaflet for a procession im honour of B. O. Pal, 


“ whom the leallet was intended to glorify : 


Held, By the Foll Bench, that these acts did 
(not constitute ‘ reasonable cause’ within the mean- 
ing of gaction 13 of the Legal Practitioners Act 
far the suspension or dismissal of the pleaders. 
Wrotico to Pleaders under Legal Practitioners Act 
should state the charges with sufficient precision. 
IA re GANAPATHY Sastry, 6 AM. L. T. 253; 19 M. L. 


J. 504 344 
$36 977,982 
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Letters Patent (Bombay), cl. 12— 
frestdency Sma l Cause Qourts Act’ XV of 1882), ès, 
18, 22—Civil Procedure Code (Art XIV of 1882), 8. 
16—Jurisdictt » of High Court to hear sual cojurz- 
able by Small Cause foxrt, 

Having regard ġo clause 12 of the Letters Patont and 
section 22 of the Presidency Small Cause Courts Act, 
the High Court basg jurisdiction to hear a snit wherein 
the damage claimed exceeds Rg. 100, subject to the 
determination of the question of costs in accordance 
with the provisions of the section last mentioned. 

This jurisdiction 1g not taken away by section 15 
of the Civil Procedure Code, 1882. Mursi Teusey v. 
Ransey Deveras, 1! Box L R, 273 837 
_ — Cl, 19 990 


(Madras), cl. 12—suit 
for miin’enance— Prayer that miin'enance may be 
made a charge on spcific unmovable property— Suit 
for land’—Jurisdiction. 

Plaintiff sued defendants for maintenance on the 
Original Side of the High Court and prayed that 
her maintenance may be made a charge on specific 
immovable property, t.¢., on certain lands : 

Held, that the suit was ‘for land’ within the meaning 
of clause 12 of the Letters Patent and that the 
High Court had jurisdiction. 

Where, in a suit for maintenance, the plaintiff 
only prays for a decree charging her maintenance 
on ancestral property, without specifying any par- 
ticular portion of that property, the sut may not 
be a suit for land, as no relief is claimed against 
any specific property. Where, however, the main- 
tenance is sought to be made a charge on speci- 
fied immovable property, there the plaintiff prays 
for a decree to operate directly on the immovable 
property. SUNDARA Baisanes v., THIRUMAL Ran 6 
M, L. T. 263 . 930 

~ CLL I5—0rder Be Huh 

Court Judge on a revision petition under sbction 25 

of Act IX of 1887—Appeal. . 

No appeal lies toa Bench of the High Court, 
under section 15 of the Letters Patent, agamst the 
order ofa single Judge deciding a revision petition 
under section 25 of Act IX of 1887. 

Vencaturama Ayyar v. Madalai Ammal, 23 M. 169, 
referred to. PALANIAPPA OUHETTYAR r. VRNCATACHALA 
Konan, 6 M. L. T. 845 953 
Libel —VDefamition ın newrpaper—Defendant not 

proceeding with pler of justification—Fucts urti ue in 

law—Membery of Parham nt-—Privilege— Accurate 
report af proceedings—Statement of facts diuwn fiom 

“Hansard”—Public arts of Public man subject of 

jar comment—Mis-statement of fact not allowable— 

Imputation of offence nut fair somment— Words per se 

libellovs—Presumption of damagrs—Considerations 








tn assessing dimages—Inference to he drawn by terms a 


of Regulation IIL of 1818—D-portativn doe#not affect 

character of perwon, Py 

Where the defendant in a suit for damages for 
defamation does not proceed with hig plea of 
justification, the facts alleged by him,so faas they ro- 
late tothe plaintiff, are presumed in law to be untrue. 

The statements made by membors in the Par. 
liament are absolutely privileged, so also is a fair 
and accurate report of the proceedings even though 
defamatory, but this privilege is limited to report 
of the proceedings. = 

Wason v. Walter, L. R. 4 Q. B.78; 33L. F. Q. B. 
34, followed, 6 KA ’ 


.4 
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It would be a vory wide oxtansion of this pri- 
yi'ego to hold it to cover any independent state- 
mont of facts drawn from “ Hansud” or any other 
report of the procoodiny3 in Parluynent. 

There is no doabt thit tha pablo acta of a pablio 
man may lawlully bs male tho subject of fair com- 
ment not only by tho press bat by all membuis of 
the public. But ıt 1s one baing to comment apon the 
acknowledged or proved acts of a publio man an'l 
quito another to assert this ho has been gnilly of 
particular acta of misconduct. ` 

Davis v. Shewut ne; (1888) 11 App. Cas 187 (at 
p: 190), followed 4 

Popham v. Pickburn, 7 I. and N. 891, at p. 893, 
referred to. gé 

Comment, in order to be faw, must be based 
upon facts; and if the defendant makes o 
mis-statement of any of the facts upon wineh he 
comments it at once negatives the possibilty of 
the comment being fair- 

Peter Wa ker & Son v. Hodgnon, (1909) 1 K. B. 239, 

9 Hunt v. Star Neumpuper Co Ltd, (1908) ? K. 
B. 309 at p 320,77 L J. K. B 732, 93 L T 629, 24 
T. L.R 452and Thomas vy. Bradbury, Agn w Co. 
Lti., (1906), 2 K. B. 627 at p 633,75 LJ K B. 726, 95 
L T. 23;,24 W B 603,22 T L R.6858, followed 

The imputation to a person of the commission 
of a Oriminal offence does not fall within the range 
of fair comment, 

Harrow v. Hem Chunder Lahiri, 85 C. 495,12 0 W. 
N. 490, followed. ii < 

Where the words used conterning the plaintiff 
in a libel case are of a particularly seriona nature 
and aro libellous per se, the general damages are 
presumed to be the natnral or probable consequences 
of the word& used and need not be proved by evidence. 

The fact that tho libel was published ın a newspaper, 
is an important consideration in assessing tho damages. 

De Cresp-gny v Wellesley, 5 Bing. 302 at p 402; 
80 R, R G85 (1829); 2 M and P. 695 

In assessing damages the whole conduct of the 
defendant, from the time of the libel down to the time 
of judgment, should be looked into nnd evidence may 
be given os to antecedent hbels on the plaintiff to 
show with what mind the words were published 

Piaed v. Graham, (1889) 24 Q.B D 58 (nt p. 55), 
59 L.J Q. B 230, 33 W. R 103, followed. | 

The refusal or neglect on the part of tho do- 
fendant to answer the plamtrff’s lettor demandmg 
an apology followed by the defendant placing on 
the record a plea of justification which was not 

~ withdrawn until after the tnial wes commenced, must 
go to increase the damages. And the fuct that 
no expression uf regret for tho language has even 
now been made by the defendant ought also to 
be takoñ mto consideration Nor must the con- 
duct of the defendant in-publishing the hbel, with- 
ont eking any enquity as to what soureo the 
write? obtgiued his alleged facets from, be neglected.” 

Two diferent inferences are, by the terms of 
Regulanon IIL of 1838, capable of being drawn from 
the fact that a man was deported—one, that he 
had been deported for tho commission of a et 
minal offence, and the other thas he had been 
depoited im order to mamla tho tranquility of 
- the country; and the Court 1s not at hborty to 
presumo that a particular person was deported for 
the corgisfion ofa criminal offence. 
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Libel—contd. ~~~ * 4m -% 


Tho framers of the Regulation never jntendod 
that the fact of a person having beon depptted 
should be admitted in a Court of law as evi ence 
affecting the charactor of tho person deported. 

Therefore, tho fact that the plaintiff was do- 
ported should not be taken into consideration as a 
gronud for mitigation of damages for libel. Laspat 
MATU ENGLISHMAN, 13 C. W. N. 895; 6 AL L. T. 73; 
36 C 883 224 


———Caste questions— Juridiction of Civil Courts 
—Boycsotting persons dining with a member of the 
c (3t2——Pe) for mine of prayaschitham or purificatory 
ceremonies on such persons - Outeasting a member of 
ih’ caste—dAmbijuous imput ions—Right of injured 
paity to shoo he was libe’led—Delegation uf powers 
to a member or head of the c tste—Cause of action. 


Every member of a caste has the mght to refuse 
to associate with any other member on account of 
what he consders to be a breach of auy caste 
rule The members of a caste might do so without 
being called npon by the Courts to give any reason; 
they might also impose any conditions, they lke, 
upon the delingnent from the caste rales if he likes to 
associate with them. 

Tt is prima facte libellons to call a person an out- 
caste 

The caste, as a body, or the majority of them 
may expel a momber from 14, but if they do so 
without giving him an opportunity of explanation 
the Civil Courts will interfere. 

Kiwhnaswamiy. Verasamt, 10 M. 183, referred to. 

Words which result in loss of caste to a membor, 
such as deprivation of religious and social com- 
munion, by imputing unworthiness to any person 
to continue as n member of his caste, are prima 
facie defamatory and give rise to a canse of action. 

The uso of the word, prayas'hithaw, by itself, 
may not mdicate any kind of ex-communicntion. 
But piayaccii‘ham for a caste offence as ù condi- 
tion precedent for re-edmission into religions or 
social communion implies provisional ex-communi- 
cation which is removed when prayaschi/ham is por- 
formed. 5 

Whon the meaning of av imputation isambi> 
guous, evidence 13 admissible to explain its meaning. 

Capital and Counties’ Ban’ v. Henty, L. BR. 7 Ap. 
Cns 777, referred to. 

A man may be ex-communicated or otherwise 
punished for a caste offence, but that jurisdiction 
must only bo exercised by the caste aud with due 
caro and caution and in conformity to the usage 
of tho caste. ` 

Theyg niaya v. Kiihras tuma, 15 A. 217 referred tor 

The caste may delegate its powers in respect of 
enste offences to its nominees 

Vulliba y M wusulam in, 12 M. 495; Gunavati 
Thatta y Bhar simi, 17 M 222, Qucen v. Stnkart, 
GAL. 884, reterred to. 

But Civil Courts cannot impose an ccMesiastical 


head on any caste or any member of it. They 


submission to such head 13 entirely in the option 
of the caste members, save where the traditiops 
and rules of tho caste requiro it. 
Lholappula Chubu v. Vencata Charlw, 19 M. 62, re- 
forred to. z : ° 
Ordinarily no member of a casto can denounce 
his co-mempber as an outcaste, 


e \ iJ 
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Plaittiff ghve his daughter in marriage to one V, 
n Migh Cont Vakil, whom the defendants regarded 
ts belonging to an inferior enste. Plaintiff guod 
defendants for damagea for defamation alleging that 
they performed prayaschitians or purificatory cere- 
monies on persons who dined with him, thoreby 
intending and meaning that tho plain was an 
outeaste. The City Ciril Judgo held that defendants 
were at liberty to hold thei: own views with re- 
erence to the plaintiff's conduct, and to boycot 
their friends for supposed transgression of cnste rules, 
and dismissed the suit as it disclosed no causo of 
action : 


Held, that it was opon to tho plaintiff to show 
that tho impatations were defamatory of him and 
that the plaint disclosed a cause of action Coppu- 
sawyr Cuetty t. DorarsawMy Cnetry, 6 M. L. T. 


290) 955 





See DEFAMATION. 


Llen— Persons in posse. «son of trust property under 
void deed—light to retain possession jor having 
spent money thereon. | 


Persons in possession of trast property under a 
deed, which is null and void, cannot retain posses- 
sion of the property on the groand that they spent 
money on the property with the consent of the exe- 
cutant ot the deed. SRI DHAR t DHARAN Das, 12 
0. C. 236 


Limitation—Amendment of decree for posses- 
gion as regards costs--Time for execution runs 
from amendment 391 


Decree obtained before amendment 
of article 6, Bongal Tenancy Act—Application for 
exeoution made after the amendment 389 


—_—_~_ Deficiency of Court-feo—Munsarim’s 
report as to deficiency on the day of presentation— 
Deficioncy mado good within time fixcd—Smb not 
barred. 830 


amma m D aposseasion by landlo' d— Adverse 
possession—Hengal Tenincy Act (VUE of 1838), 
Sch II, art 3 


Where the plaintiff allowod the defendant to build 
a house on a part of the plaintiff's holding upon 
payment of a certain rent, and the dofendaat bat 
the house, but obtained a settlement of the land from 
the landlord of the plaintiff? and has been since 
then paying rent to the superior landlord nnd refused 
to pay rent to tho plaintiff who guel for recovery 
of possessfiu- Held, that tho ouster was not in fact 
brought nbont by the landlord or by the defendant in 
nid of the landlord, that the conrluct of the defend- 
ant did nob amount to dispossession of tho plaintiff 
ag thero was no dispossession bat morely _adverse 
possession ; and that tho two yoars’ limitation pres- 
oribed by tho Vongal Tonancy Act, Schedale TIT, 
article 3 was not applicable to tho ease BONATAN 
SARIKA v. CHaxu SHEIKA, 10C. L J 39 398 


e—-——— Excention of decree—Order on 
' 'oxecution petition. ‘proceedings closed ’>——Suhse- 
quent application within twelve years of thur pare 








for suit for rent for period of lease 
brought after its expry—Registered taso 114 


` 
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Limitation—contd. 








—— for a suit for compensation for non: 

delivery of goods 4653 

_ for a suit for possession by saryut 
3 


-—-— ———-~— for smt by mortgagor for damages 
for wrongful deprivation of proporty—Wrongfnl 
cutting of troces by mortgagoe—Starting point of 
limitation 3 

—_—— — Hindu Law — Htakshar t — Joint - 
famıly—Jujmanı baltt—Ancostral movable pro- 
perty, sale of—Suit to set aside such sale 505 

— Hindu reversioncr—Snuit for posse-- 
sion —Iamitation commences from fomale’s denth 

536 

Landlord and Tenant—Levy of ev- 

hanced assessment by landlord—Snait by tenant for 
declaration that the levy was illegal 

— ~ Plant invuffisientls stamel —Def-- 
ciency mudeup u thintime allmwd—Suit rot Larre! 
A plaintinsufficiently stamped was presented within 

timo and was duly registered. The deficiency woe 

subsequently diacovered and time was allowed to 
make it good. The deficiency was made good within 
the time allowed: /L ll, that the suit was not barrel 

by time Hare Ram v. Akbar Husain, 29 A 74), 

A W. N 1907, p 2589, (P.B), 2M. L T 875: 4 

A L J. 636, followed. SANTUKH NARAIN SINGA 1. 

COLLECTOR or GHAZIPOR 5 557 

—— Plant presen'el with insuficient 
Court-fees—Es'ensior of time by Coxrt—Putiimny ve 
Con t-jees in tima—N>» limitation. 

Where a plaint was presented in tima bat with 
insufficient Comt-fees, and the Court grantod time to 
the plaintuf to put in additional Court-fees, and that 
order was duly carried out. Meld, that gio question of 
limitation arises 

Duarka Nath Biswas v. Kedir Nath B'swas, (1903) 
2 Ind. Cas 1, followed. Hew CHANDRA Grosu t 
Dursa Papa Ngoar è 
—— Pro-emption—Right to sne for pre- 

emption accrning bofore and after commpnecmons 

of the Panjab Pre-emption Act II of 1905 635 
— Principal and Agout -Doath of prin- 
cipal—Termination of Agency—Snit for accounts 

by principil’s representative—Linitation, when 

begins to ran 








Registration of name refrsed—Dec.- 
laratory suit —Natare and object of snis—Registra- 
tion of namo not evidence of title bit of possession 








——Suit by daughter for posaoysion of 
immovable property against aliences from hee 
mother after mother’s death 934 

Suit for damages for non-cultivation 

. 

Suit to aet axi le auivender by ocet. 
puti y tenint—Lundlord an Pienant—Na'e of tenant- 
righ! to aile laid'orl n surrendr—P hws R as 
lindird and nt as vende—Centeth Pruuni 
Tenan y dct, 5. 94“ Erected,” meann of —Lunttatios 
Aet {XF of 1877), Beh L, arte, 44, 91. 

A so-called gale of n tenant-right by the tenant to i 
landlord possessing the whole proptieciry right is m 
facta snrrendor. Consequently tho landlord in bikin. 
possession m accerdance with a surrender takes 
possession as landlord and not as tenant’s vendé&e 

Brdhtuchand v. Kashiram, 9 C. P.L. © 122 
Trilochin v, Lachman, 14 C. Pel. R. 29, foRowed. 
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Abhoy Churn Mookerjee v. Shaik Titu, 20 W. N. 175, 
Bro'o Awhore Mahapatra v. Sar ‘stout: Dassi, 6O.W. N. 
838, Gopal Chunder Mandal v. Bhoobun Mohan (hat- 
terjee, 30 C 536, distingished. e 

The word ‘ ejected’, in section 94 ofthe Central Pro- 
vinces Tenancy Act, implies some degree of force or 
violence and is not applicable to a case in which pos- 
session was admittedly taken with the consent of the 
tenant, though that consent is said to have been 
obtained by fraud, and the transaction to be, therefore, 
voidable. 

Consequently a suit to avoid a surrender by an 
occupancy tenant on the ground of fraud is governed 
by articles 44 and 91 of the Limitation Act and not by 
the provisions of section 94 of the Tenancy Act. 
Ganpat v. TRIMBAK, 6 N. L R. 97 5I 

See LIMITATION ACT. 


Limitation Act (XV of 1877), ss. 2, 
' [Q—Acknowledgment by widow does not bind 

reversione"—Revrrsioners do not derne title from 
6 widow—Achnowledgment extends time but does not 


confer title—Law of limitation +m force at the tune © 


of institution apples to sutt or proceeding 


A reversioner under the Hindu Law does not de- 
rive his title from the widow of the last male 
owner, henco an acknowledgment made by the widow 
does not extend the period of limitation as against 
the reversioner under section 19 of the Limitation 
Act, 1877. Bhigwanta v. Sukhi, 22 A 38; (hhiddu 
v. Durga Dyt, 22 A. 882,followed Katuma Natuchiar 
v. The laja of Shivagunga, 9 M I A 539;2 W R. 
31, (P. C ), distinguished. 

An acknowledgment was made when the Limit- 
ation Act, V of 1859, was in force, and the snit 
was instituted when the Act of 1877, came into 
force : Hejd, that the law of limitation applicable 
to the suitor proceedings was the law in force 
at the date of the, institution of the suit of pro- 
ceedings unless there was a distinct provision to 
the contrary. Hence Act XV of 1877 was appli- 
cable to the suit. Gurupyvdapa Basapa v. Virbhad- 
raya Irsavgapa, 7 B 459, followed. E 

An acknowledgment of liability only extends the 
period of limitation for the institution of a suit 
and does not confer a title to the property. Zulakur 
Huan v Munna Lvl, 3 A 148, followed. Suis 
SHANKAR Lat v. SONI Bax, 6 A. L. J. 981; 6M. LT 
848 ‘ 725 


s.5 400, 401 
—— ss. 6,7, 8, 9and 19— 


Acknowledgment of debt does not constitute novation 
of debt—Bengal Tenancy Act (VIII of 1885), +8. 
e 65, 184, 185, 188, Sch. I71,2 (b)—Jont landlords — 
Purchaze® of tenure by one of them, effect of—Ac- 
knowledgment of lrabélity need not state every legal 
consequence of thing acknowledyec. $ 
The plaintig and the defendant No. 2 were holders 
of a patmi taluk, and defendant No. 1, who helda 
darpatns under them, executed on April 11, 1902 an 
acknowledgment in respect of his lability for arrears 
of rent setting out in detail the amount of rent as 
aleo cesses and interest due. Subsequently being 
unable to pay the amount he exeouted a conveyance 
of the darpatni to defendant No. 2 in which he 
stated that the consideration money was to be re- 
tained by tthe purchaser in order to satiafy the 
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arrears of rent due to himself and to th@ plain- 
tifs. Defendant No. 2 did not pay any portidh of 
the dacs of the plaintiff who sued for them @n 
April 10, 1905 : 


e 
Held, that the defendant No.1 was personally 
liable for the entire debt, that defendant No. 2 was 
so liable only in respect of that portion of the claim 
waich accrued dao after his purchase, and that in 
respect of the remainder the darpatni taluk in his 


hands was liable. 


The acknowledgment did not alter the quality of 
the debt and did not constitute a novation of the 
debt, and that although interest. has been claimed 
on the consolidated amount, the suit is for recovery 
etd original arrears of rent and not of a new 

ebt. 


Tanjore Ramachandra Rau v. Vellyinadan Ponnu- 
sami, 18 I. A. 87; 14 M. 258, followed. 


Although plaintiff and defendant No. 2 were joint 
landlords on the date of the acknowledgment, they 
continued to be so till the purchase of the tenure 
by defendant No. 2 on which date the plaintiff be- 
came the sole landlord, the rent thenceforth 
recoverable by him being one-half of the original 
rent, and he was entitled to maintain an action for 
recovery of the arrears of rent due to him and 
to enforce his claim under provisions of the Ben- 
gal Tenancy Act. 


Pramadu Nath Roy v. Rimani Kant Roy, 35 I. A. 
73, 85 C. 331, 7 C. L. J. 139, referred to. 


Section 19 of the Limitation Act is applicable to 
suits for rent. 


Pehart Lall Mookerjee v, Mungolanath Mookerjee, 
5C. 110, 4C. L. R. 871; Rakhal Chandra Tewari v. 
Hemanyini Debt, 3 O. L. J. 347 and Harihar Lal vy. 
Gunender Pershad, 9 ©. W. N. 1025, followed. 


Therefore, even if a plaintiff finds it necessary 
to rely upon the provisions of section -19 of the 
Limitation Act, a sut for rent does not lose its 
character as a suit of that description and , should 
not be treated as a suit for money. : 

Gulip Chand Nowluchha v. Krishtu Chunder Dass 
Bisu an, 5C. 814 and Khettar Mohun Chuckerbutty v. 
Dinabishy Shaha, 10 C. 265, referred to. 

An acknowledgment in order to save limitation 
must point with reasonable certainty not merely to 
a liability but the liability out of which it arises, 
and it 18 not required that an acknowledgment 
shall specify every legal consequence of the thing 
acknowledged. . ` 

Sukhamoni (howdhrani v. Ishan Chunder Roy, 26 
I. A 95; 25 O. 844,2 C. W N. 402, referred to. 

Therefore, although an acknowledgment of liabili- 
ty for rent dıd not expresaly state that the amount 
acknowledged to be due was realisable in the man- 
ner provided by the Bengal Tenancy Act, wot itis 
sufficient to keep alive the right of the plaintiff 
to enforce the claim as aclaim fur rent under the 
Bengal Tenancy Act and the plaintiff 18 not obliged to 
recover as a mere money debt. KAMAL KRISHNA® 








KUNDU v. Kenar Nara Konpv,100.L.J.517 34 
ss.7,8,9 34° 
——— §. 7—An idol is not a per- ` 
petnal infant ; 9 


a 
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—————— S. 14—Plaint filed in wrmg 
Court—Fleader'a mistuke—Question of law—Plaint, 
returfA-d—Bon' fide mistalte—Koclusion of time. 

Af plaint was filed in the Court of the Subordi- 
mhte Judge with the advice of the best of the pleaders 
whom the plaigtiffs had engaged to prosecute their 
case. On the date of the settlement of issues it 
was discovered: that it was cognizable by the Court 
of Munsif and consequently the plaint was re- 
turned to the plaintiffs for presentation to the pro- 
per Court. At the date when it was presented to 
the Court of Munsif, the claim had become time-barred: 
Held, that the plaint having been presented to the 
wrong Court under the mistaken advice of pleadery, 
the plaintiffs were not responsible for it. The mis- 
take of the pleaders was a mistake of law. Under 
the circumstances the only reasonable inference was 
that the plaint was filed in the Subordinate Judge’s 
Court through a bona fide mistake. Section 14 of 
the Limitation Act, 1877, was applicable and the 
plaintiffs were entitled tothe exclusion of the time 
during which tho suit was pending in the Court of 
the Subordinate Judge. Briz Mohan Das y. Mannu 
Bun, 19 A. 348, referred to: 

Held, further, that the snit instituted in the Sub- 
ordinate Judge’s Court was a different proceeding 
from the suit instituted in the Court of the Munsif. 
Jant Bal v. GANESA PARSHAD, 6 A. L. J. 741 79 
S. 1 9— Acknowledgment of 

debt does not constitute novation of debt—Acknow- 

ledgment of liability need not state every legal 
consequence of thing acknowledged 
m S 19. Acknowledgment 

(f lability—8igmng account book containing com- 

putation of interest—Limitation, 

Where a debtor signushis name in his creditor's 
book of account wherein interest has been cal- 
culated up to a certain day and he admits that 
he understood he was liable for interest on an existing 
pro-note, it is a sufficient acknowledgment of liability 
go as to gave the bar of limitation, for action on the 
pro-note, even though the entry of interest does not 








— 














expressly refer to the pro-note. ARUNACHELIAM 
CHETTYAR f. SUBRAMANYA AIYAR 4 

—— 8. I9 725 

S. 19—Acknowledgment of 





lradility—Claim for value of goods zold- Defendant's 

acknowledgment in written statement ina prior sxit 

for delivery of articlesto hum by members of plaintiffs’ 
family—Whether sufficient acknowledgment to save 
bar of limitation. 

In a claim for the value of cloth sold by the 
plaintiffs to defendant the latter pleaded limitation. 
Plaintiffs relied on an acknowledgment by defen- 
dant in h® written statement im a previous suit 
between himself and lst plaintiff that he received 
cloth from certain members of plaintiffs’ family for 
sale on commission : 

Held, that as from the acknowledgment of the 
delivery of articles legal incidonts of the defen- 
dant’s Position, to account for the pricé of goods 
followed, the acknowledgment was sufficient to save 
the bar of limitation. 

Sukhamoni Chowdhrait v. Ishan Ohunder Roy, 25 O. 
844, at p. 851, 25 I. A. 95; 2 C..W. N. 402, followed. 

Venkutaramanaya v. orimitasa Rau, 6 M. 182, 
‘doubted. KADRI PAKIRAPPA v. MANKI HUSAN ABEB, 
6 M. L. T. 165; 19 M. L. J. 650 i 19 
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S. 22—Civil Procedure Gude 
(Act XIV of 1832), s. 872—-Oaly applicable to swits, 


Section 22 of the Limitation Act, 1877, and sec- 
tion 372 of the Civil Procedure Code, 1882, apply 
only to suits apd do not govern execution pro- 
ceedings. ` 

Abdul Rahman v. Amir Ali, 84 C. 612; BC. L.J. 
436; 11 ©. W. N. 621; 2 M. L. T. 312, referred to. 
JAGAT TABINI DASI v. Panpit RAKHAL, 10 C. L. J ANG 


24 


—— 8, 23, Sch. II, arts, 
LIS, 116—Transfer uf Property Act (IV of 1882), 
8. 76—Usu’ructuary mortgaqe—Covenant by morle 
gages to pay Government serenve—Mortgiged prio 
priy sold for arrears of reicnue—Suborquent sut for 
redempti n by mortgagor—~Decree Jor redemptron— 
Limitation for suit by mortgagor for damages for 
wrongful depriva'tor of propeity—Wrongful cutting 
of trees by mortgazgee—Stas ting point of lunilation. 


A deed of usufructuary mortgage contained o 
covenant by the mortgagee to pay Government 
The mortgagee having made default ið 
parion? the property was sold in public auction, 

ubsequently the mortgagor sued for redemption 
and obtained a decree. 

Within six years from the date of the redemption 
decree, but after mx years from the date of the galo 
of the property in revenue auction,,the mortgagor sued 
the mortgages (1) for damages for deprivation of her 
property, (2) for damages for the wrongful cutting of 
a tree while in the mortgagee’s possession : 

Held, (1) that the claim for damages for Joss of 
property was governed by articles 115 and 116 of 
Schedule II of the Limitation Act (XV of 1877) 
read with section 28 and was nob barred, time 
having commenced to ran from theedate of the 
redemption decree and not from the date of auc- 
tion sale. S 

It was not necessary for the mortgagor to have 
asked fora set-off of this amoust in the redemp- 
tion suit under section 76 of the Transfer of Pro- 
perty Act, as that section only providesea cumu- 
lativo remedy and is not intended to operate as a bar 
to any other remedy which the mortgagor may 
have under the law. 

(2) That the claimin regard to the outting of 














-the tree was barred under article ?6 of Schedule 


II of the Limitation Act, time having commenced 
to run from the date of the alleged malfeasance. 
SHIVACHIDAMBARA MUDELEY t. KAMAKSHI AMMAT, 6 
M. L. T. 239; 19 M. L. J. 498 
—__———_— 8.26 468 


S. 26—Easement—Right of 
way— As of right,” meaning uf— Agreement to loat 

way after a cra tim period—Continued user for moroa 
than 20 yrars after thut period —0Onal Didcedus Cote 

(Act X11 of 1882), 8. 18—Mes judicata—Suit for 

possess.on of deorhi— NO wsus regardiny right ufecay 

—Right claimed us defence to a suit by gther party. 


The parties had a common deorht and both of 
them had the right of ingress and egress through it. In 
1875, the parties separated and the defendant exe- 
cuted an agreement promising to open a new door 
within six months, after which time the plajntiff 











“would be entitled*to stop defendant from using the 


otd way. A 


i 
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Six months pnssed during which Aefendant con- 
tinued to use tho deorht or the old way and he 
continued to do so, until the present suit was brought 
more than 82 yoarsa later. In 1902, tho present 
defendant had sued the plaintiff for possession of 
the deorki ag an owner This sus was dismissed 
but the question whether the defondant hada right 
of way through the deorhi was not put missue or 
tried There was no proof of direct permission by 
plaintiff, at the end of the poriod of six months, to 
defendant to continue user. 

Held, (1) that the user of the dewhi by the de- 
fondant was adverse and “as of right” “aud that 
Jong before tho suit of 1902, defendant had acquired 
the easement in question. 

(2) that the final order in tho suit of 1902 did 
not take the easement away from the defendant 
and his present claim to the right of way was 
not barred undor section 18, Civil Proceduro Code. 
SAHIB Ditta t Daya SINGH 271 
Sch. Il, art. 1O—‘in- 
. otiument of ale,” meaning of-- Document called “hiba- 
@ bil-ivaz ” butin reali'y derd uf sale 

Article 10, Sch. II, Limitation Act, 1877, is not 
meant to be restricted to those transactions which are 
sales in reality and are described as such im tho 
document whereby they are effected The words 
“instrument of sale ” mean the instrument whereby 
the sale has been effected and includes a document 
which is in reality, though not in form, a deed of sale. 

A document which is on the face of it a deed of 
sale, though therein called a /iba-bil-wiaz, is an 








“imstrament of sale,” withm the meaning of 
article J0. 

Sukh Lal v. Madhuri Prashut, 27 A. 540, distin- 
guished. 

Rahim Bodhsh v. Muhammad Hassan, 11 A. 1, 
referred to. WILAYAT HUSAIN v, Karas Husain, 12 
0 G. 185: 5 
aa A ———— — art. I4— Land Rej- 

tration Act (VIE of 1876), 8. 89—Registration 

of naume vetused— Declaralory gut —Limitation— 


Natureetud object of suit—Registration d name nut 

evidence of title but of possession, 

A suit under section 89 of the Land Registration 
Act 18 a suit for declaration of title. 

Where an application for Registration of one's 
nome under the Land Rogistration Act 18 refused 
and consequently a suit for declaration of title is 


e brought by such person, tho suit is of the nature 


contemplated by section 89 of the Act, and not of 
the nature contemplated by article 14 of the Limit- 
ation Act, although tho ultimate object of ihe suit, 
if it succeeds, is to apply again to the Collector for 
registration of the plaintifs name. In such a smt 
eit is not necossary for the plaintiff to seb aside 
*the order @f the Collector. Omrunissa Bibee v Dilarcar 
Ally Khan, 100. 350 Luchman Sahai Chowdhury v. 
Kaychyn Ojham, 100 525, followed. 

urbut’y Nath Duit v. Raj Mohun Dutt, 29 C. 867, 
distinguisbe®. ’ 

The registration of name under ‘the Land Registran- 
tion Act is evidence of poasession but not of title of 
the person whose name is registered. Saraswats 
Dassi v. Dhanrat Singh, 9 C 431, 120 L R12; 
Raw Bushan Mahto v. Jebli Mahto, 8 C. 858, referred 


‘to. Eana BUNDARI Dasya v. "MAHOMED ZARIP, 9 
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—~ Sch. II, art? 29 12° 
arts. 3I (as 





amended by s. 3 of Act X of 1699), 
and I 15—^ut jor compensation—Non:delivemy of 
goods — Cartier. 


A suit for damages against a camer for failure a 
deliver goods, falls within ait. 3L (as amended by 
Act X of 1899, section 3) and not within art, 115 of 
Sch IL of the ‘Limitation Act, 1877. 


Haji Ajam Goolam Homerin v Bombay and Persia 























5. N. Co, 26 B 562, followed INDIAN Gengrat 
NAVIGATION AWD Ry Co Lo. v. NANDA Lat BANIK, 
138 C0.W N 861 69 
SS art. 36 12 
— aaa aan art. 3S 12 

art. 44 51 
— aan ——. arts. 48, 49 12 

arts. 49, 126— 


Indu Liw—Mitaksbaia—-Jomt- family—Ja j jmani 

bahi— Anceshal movable property, sale of-—~Surt to 

set aside such sale 

A suit to sot aside a sale of the fajman: bahi, form- 
ing an ancestral property ofa joint Hindu family 
governed by Mituhshara, falls withm the purview of 
article 128 and not of article 49 of the second schedule 
of the Limitation Act,*1877, for the purposes of 
limitation. Articlo 126 contemplates a soit both in 
respect of movable and immovable property belong- 
ing to a joint Hindu family. Kisuin Lar v Sum 
Narsis, GA L J. 614 293 
———- — art. 62 
-~ arts, 89 and 120 

"C ontrart Act (IK of 1872;,5 201 Principal and 

Agent Death of principal Termination of -igercy— 

Suto for accounts by m inerpa?s tepre-entative—Li- 

mutim, when Legins to run 

A suit for accounts bronght by a representative of a 
deceased principal against tho agent for transactions 
up to the time of the principal’s “death 18 governed by 
article 89, Sch. If of the Limitation Act and not by 
a ticle 120 of the same Schednie As, by the operation 
of section 201 of the Contract Act, an agency 18 
terminated by the death of the principal, the period 
of \mitahion for such a suit bogins to run from 
the dato of the principal’s death vb Chand: « Roy 
Choredhury v Chindia Narain Mukerje, 1 © L. J. 
232, 32 C. 719, followed. Mounnvra Natu GOosR v. 
Japt Natu MULLIK, 9C L.J. 107 84 
-- art. 9I 5I 

art. 95—Anowelga— 





Suspirion, 
Mére suspicion is not knowledge within the 
meaning of article 95 of schedule H of tho Limit- 





abon Act, 1877. INDRA Nata BANERJI v- ROOKE, 14 
C W N. 101 = 
aaa aan art. 109 2 
————— — arts. 115, 116 
~ 33 
ma aman — art. 115 469 
Tam aan arts. 120, ISI — 


Lemlord and Tevrant—Leyol ehared afessment 

by Lindlo: 4 - Suit by enint for de Giran that the 

levis w ty llega — Limitation 

A suit by n tenant for a deolaration that the 
levying by the landlord of euhauced rent is illegal if 
nob a snit to establish a poriodically reourving right 
to which art. 131 of Seh II of the Limitation Act? 
-applies, 


6 
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Tho suit is governed by art 1-0,a8 cach exaction 
of enbayced rent 18 a separate injury and gives 
rise tp a new cause of action. 

Gopuludus Garu y Periju, 12 M I. J 126, re- 
fefred to. SRIAN ACHAMANA V, NARAYANASAWAMY, 


OM. L 1. 268 o 747 
—— Sch. I; art. 120 684 
—— arts. 120, 124 


. 19 
arts. 124 and 142 
~-Adverse poseession if hereditiry Office— Meaning cf 
art, 124—.Analogy of art 142 not fo be invoked 


The plain meaning of article 124 is that tho 
plaintiff's right to recover an hereditary office would 
not be barred unless the defendant is found to have 
been in possession of it adversely to the plaintiff 
for 12 years, and the fact that the plaintiff did not 
have possession of the officent any time within 12 
years previous to the.suit would not be sufficient 
in itself to bar his claim A 
. The analogy of article 142 cannot be invoked in 
interpreting article 124, ag tho two articles substanti- 
ally differ in their wording. RAGHUNATHA CHARIAR 1. 
























































Tincvencapa, 19 M. L. J. 257,6 M. L 7.167 123 

— art. 126 505 

art. 127—Smt for 

partition of joint propertics—Article 127 apphes to 

movable properties alsó 9 

z art. 131 747 

—_— ———— art, 132 311 
m Art, 134—Haurus: 

lessor is a purchaser ` 93 

— art, 139 566 

- art. 140 415 

> m art, NAN Swit by 


daughter for possession of immorable property 
against alienees from her mother after mother’s death 
—~ Custom—Succession—Daughter’r daughter—Ru- 
puts of Lushiarpur District--Suit by daughter to 
set aside alienation made by mother. 4 


. There is no sufficient authority for saying that 
where a daughter has been allowed to succeed as her 
to her father’s estato, her- daughter again cannot 
succeed to her. z ei be 

According to custom prevailing among Rajputs of 
Hoshiarpur District, daughters and after them their 
daughters are entitled to inherit as against remote 
collaterals. 7 

According to custom daughters daughters aro 
competent to question alienations made by thew 
mothers without necessity. 

A daughter’s daughter has twelve years from 
hor mother’s death to bring a suit for possession 

e of immov#le property against the aliencos from 

her mother. Tho fact that nosuit was brought 
during the hfe-time of the mother to set, asido the 
alionation has not the effect of shortening tho period 
of twelvo years allowed by law. Alusammat MBERAN 
v, Qepavt ULLAH, 121 P. L R. 1909 
a art. I41—Hindu 1e- 

versioner—Suit for possesston— Limitation commences 

Jrom female’s death, 


Where a svit is brought by a Hindu reversioner en- 
titled to possession of immovable property on tho 
death of a Hindu female, article 141 of the Second 

“Schedule.of the Limitation Act, 1877, applies, 
and the period commences from tho dato of the 
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female’a death. *Buoy Gopal Mukerji v Krisline 
Mul'shi Debi, 84 C 329, (P C); 9 Bom L R 602; 11 








CW N 424; 50.L J. 334.2 MLT 138; 17 
M L J 154, 4A L J 829, followed NANAK? 
Sispa,6A L J. 723, 6 M L T 180 
POSE — art. 142 123 
————— art. 142, 144 6Il 
— aaa aana art. 144 12 





art. 144—1718 pn sea 


MOR, 4 


Where tho plaintiff makes no allegation of over 
having been in possession of the property in sun 
or having been dispossessed, the suit must be 
governed by article IH, Sch TE of the Limitation Act, 
1877. Guru Das Kunpoo t. KUMAR BASANTA 15 


———-—— art. 177 400, 401 

~ art. I79—A fhduiit 

evidencing service of notre on yudquent-deblor— 

Endosement by Coni? thut the deciee-holder does 

not wish to proceed with the execution— Stepne of 
execution, 


The decreo in question was passed on the 3rd* 
September 1901. On the 3ts6 July, 1903, the judg- 
ment-creditor apphed for execution. Notice, under 
section 248, Civil Procedure Code, was issned but it 
was twice roturned unserved Ultimately it was 
serred and an affidavit of servico was filed by 
the creditor on the Lith November 1903. On the 
Oth December 1903, the Court endorsed on tho np- 
pheation that asa third person had undertaken to 
pay the sum of Rs 8, the judgment-creditor did nov 
wish to proceed with this execution 


Held, that the affidavit, dated the 11th November, 
1903, ce1tified only the service of notice on the 
judgment-debtor and cannot be regarded as an 
application at all, and that the endorsemout, dated 
the 9th December 1903, far fiom constitutiAg a step- 
in-aid, was a step in lindrauce or in actual stop- 
page of execution Alonan LaLpas r. BAPUJI CHELA- 
BHAL 11 Bom L. R 729 771 


— — art. 179 cr. (4)— 
Date of app'ication to proper Cowt rs dute of pre- 

> sentation not date of dixspral—Creil Procedure Code 
(Act AIF of 1882), s. 231, application under, 


An application for an order under section 281 
of the Civil Procedure Code, 1882, is an applica- 
tion to the proper Conrt to take somo step-in- 
aid of execution within the meuning of urticle 
179 of the Limitation Act, 1877. 

But the date of application to a proper Court 
within tho meaning of clauso 4 ot mticlo 179 
sigmifies the date of presentation of tho application 
and not the date on which the applicution is con- 
sidered and disposed of by the Court. 6 = 

Faez Bubhoh Chowllry v. Sidul Aly Khin, 23 
W R 282; Sarat Kumary Dassi v. Jagat (handia 
Roy, 1 © W.N 260, Troylokya Nuth Bose ¥ Jyote 
Prokash Nandi, 30C 761 and Fakir Hurammad v. 
Ghulam Hussin, L A. 580 (F. B.), followed. Rags 
BEHABY CHACKBAVARTY v. KALIHAR Gurra, 10 C. L. 


J. £79 336 
— — art. I79 (4)--Ap- 
plication to certify payment under decree 89I 


art. 179, Cl, 5817 
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Lis pendenS—Specific performance, suit for— 
Contract of sale—Com prome deciee— Purchaser at 
eperution sale— Prio! stty—Amicable partial sitig- 
faction of decree. 


The plaintiff got a compromise” decree for speci- 
flo performance of a contract of e, against two 
persons who were directed by the deoree to exe- 
cute a conveyance within a fixed time. One of 
them executed out of Oourt a conveyance to the 
plaintiff, for his share. Meanwhile in execution of 
a money decree, defendant No. 2 purchased the right, 
title and interest of the defendants. 


Held, that as the defendant No. 2’s purchase took 
place at a time when the property was the sub- 


ject of a ls pendens, plaintiff's conveyance is entitled 


to priority. 


Per Dose, J.—The doctrine of lis penteng applies to 
a suit for specific performance. 


Turner v. Wht, (1841) 4 Beav. 40; Hadley v. 
London Bunk, (1865), 3 De. G. J. & S. 83 and Eyster 
v. Gaff, (1876) 91 U. S. 521 (at p. 524), followed. 


e The purchaser pendente lite is bound by a compro- 
mise decres, provided the compromise is not tainted 
by fraud or collusion. 


Annamalai v. Malayandi, 29 M. 426; 1 M. L: T. 145? 
16M. L J. 372 and Partridge v. Shepard, 12 Pacific 
Reporter 480, followed. 


A purchaser at “an execution sale is bound by, the 
doctrine of lis pendens. 

Radha Madhub v. Manohar, 15 I. A. 97; 15 O. 
786; Motual v. Xarrabuldin, 24 I. A. 170; 25 
O. 179 and Faiyas Hussain v. Munshi Prag Narain, 
84 L A. 102; 110 W. N. b81;4A L J. 834,5 OLJ. 
508; 17 M. L. J 288;9 Bom. L. R. 858; 2 M. L. T. 191; 
29 A. 339; 1000. 0. 814, followed. MATI Lan PAL t. 
Pereo Naty Mirra, 9 O. L. J. 96; 13 0. W N. 226 
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———---—-; doctrine of, applies to ex-parte 
decree in mortgage suit 791 
Pre-emption—Nature of the right 
—Vengee re-conveying to vendor after institution 
of suit for pre-emption—Pre-emptor’s right not 
affected 9 


Lunacy Act (XXXV of 1858), scope and 
application of—Lunatic a member of joint Hindu 
family governed ty Mitakshara—JInterference of 
Courts limited to cases of waste, neglect or tll-usage. 


The provisions of the Lunacy Act are applicable 
to cases in which the lunatic is a member of a 
joint family living under the Mitakshara Law and is 
possessed of no property beyond his rights in the 
joint family, > 
o Bhoopendra v. Greesh Narain, 6 C. 589; 8 O.L R. 80; 
Soabanses ¥, Juggesshur Koer, 13 O.L.B. 88; Trimbaklat 
v. Hiralal, 20 B. 659, yeferred to. 


Ghafibullah v. Khalak Singh, 801. A. 165 atp. 170 ; 
25 A. 407, digtingnished, i 


But the interference of the Civil Courts should be 
strictly limited to cases where the manager of the 
joint property is wasting the property or the 
minor is suffering neglect or ill-usage at his hands. 

Bhoopendra v. Greesh Narain, 60, 589; 80. L. B. 80, 


followed, DALIPAT SINGH v. Deputy Commissioner, 
Sitarug, 12). 0. 209 
e pe 











Lunacy Act—concld. | . °, 


— amana Court's power of contiol 
over the acto of lunstic’s guardian—Permession of 
Court for the marrtuge of the lunatics. e 
A guardian of a lunatic is in complete sub- 

ordination to the Court which apppginted him and 

the Court can exercise its control over him at any 
time after his appointment. 
. The guardian should obtain the permission of 

Court before arranging for the marriage of the 

lunatic, and the Court generally will not lightly 

interfere with the choice made by the guardian. 

In the matter of Basharat Als Choudhury, 24 O. 183, 
Re Gulbas and Lal/ai, 82B 60 at p 58,9 Bom L.R. 928 
and Shridar v. Halal Pithal, 12 B. 480, referred to. 

. Quzre:—Whether the Hindu law allows a male 

Junvatic to contract valid marriage ? OHELLATHAMMAL 

v AMMAYAPPA MUDALIAR, 32 M, 253 


Madras City Civil Courts Act (VII 
of 1892),s.3 440 


Municipal Act (Mad. HI 
of 1904), ss. 3 (8), 322, 323—Stoing 
tron without license, whether an offence under section 
828. 

Storing iron is not specified in the schedule to the 
Madras City Municipal Act as a dangerous or offen- 
sive trade and go does not come within the definition 
of dangerous or offensive trades in sections 8 (8) and 
322, and, therefore, storing iron without 8 license 
ig not an offence under section 823 of the said Act. 
AROOMOOGA CHETTY ©. PRESIDENT CORPORATION OF 
Mapras, 19 M. L. J. 272; 4 M. L. T. 821; 8 0R L.J. 


404 609 - 


_ SS. 322,323 609 
~—Piague Regulations 14 (3)— 


€ Local Plague Authorities, meaning of. 

The words ‘Local Plague authorities’ in Regn- 
lation 14 (3) of the Madras Plague Regulations refer 
to the plague authorities of the port of disembark- 
ation. In re AtcHuTHA MENON, 6 M. L. T. 800 734 


—Revenue Recovery Act (Mad. 
Act II of 1864)—Power of Collector to review 
his own order, 

A Collector has no power to review an order pass- 
ed by him under the provisions of the Revenue Re. 
covery Act (Mad. II of 1864). 

Hada charya v. Ramachand:a Gopal Savant, 19 B. 
119; Ramaing v. Babu Kiısansıng, 19 B. 116, explained 
aud distinguished. DAMODARA Napag ¢. MANIOKA 
Vacuaxka, 6 M. L. T. 177 











— S. 2 Cl, (3)— De. 
faulter’ whether includea real ouner arti registered e 
holder—Contrart Act (IX of 1872), 8. 690— Bound 
by law to pay’, to whom applies, 

(Per Munro, J.) 

The word ‘defaulter’ in section 2, cl. (8) of the 
Madras Revenue Recovery Act applies to both the 
real owner as well as registered holder of l@nds. A 
pattadar, who holds a mortgage of lands which are 
included in his patta, is entitled to be reimbursed with e 
the revenue paid by him for such land from the 
mortgagor. ae 

Srinivasa Thathachar v. Bama Ayyan, 17 M. 247, 
followed, Boja Sellappa Reddy v. Viidachala Reddys 
30 M.85;16 M. L.J. 669;1 ML. T. 823, distine 


guished, 


Woe 


° ` 
s o ‘ 
Vol. IIT} 


Per Pinhey, J, ‘ 5 


‘Teo word ‘ defaulter’ applies only to the registered 


hglder, and the ‘ real owner’ cannot‘be a ‘defaulter’ 
for he is not bound by law to pay at all and cannot 
be made personally liable’ under Act II of 1864. 


- Srinwasa Thathachar v, Rama Ayyan, 17 M. 247 and 
Seshigin v. Pichu, 11 M. 462, dissented from. 


* Boja Sellappa Reddy v. Vridachala Reddy, 30 M. 85; 
16 M. L. J. 598; 1 M. L. T. 323, approved BoB- 
BAMANIA Cuerry v, MAHALINGASWAMI SIVAN, 19 M. L. 
3.276 ; 6 M. L. T. 198 - 612- 


—— S. 35—‘Defaulter’, mean- 
ang of— Whether includes the real owner—Contract 
Act (IX of 1872), s. 69—Mortgagee of interests of 
some shares, whether entitled to re-imbursement 
from the co-sharer who has not joined, for payment 
of revenue. 


As under Regulation XXVI of 1802, scction 8, un- 
registered transfers are invalid against Government, 
the word ‘ defaulter’ in section 85 of the Madras Re- 
Yenne Recovery Act only applies to the registered 
pattadar and not to the real owner. 

Manyamma v, Timmaparys, 8 M. H, C, R. 184, re- 
ferred to. ys i g 

A mortgages of the interest of some of the co- 
sharers, paying Government revenue, cannot claim 
re-imbursement from the co-sharer who haa not 
joined in the mortgage. SuBRAMANIA CHETTY +. 
MAHALINGASWAMI SIVAN, 19 M. L. J. 627 624 


Marriage, See Hinpu Law, x 

















—HMarriage performed according to Muhammadan rites 
“—Validity of marriage a caer 


Obiter.—A. marriage between a Christian husband 
and a Muhammadan woman performed according 
to Muhammadan rites is not a valid marriage. 
Bicw#arp Ross SKINNER v. DURGA Prasan, 8L A. 239; 
24 A. W. N. 218 66 


brocage agreement—Agreement to pay 
money to bride’s father in consideration of marri- 
age-—-Agreement opposed to public policy 554 
——_—-——- brocage  agreement—Marriage nòt 
, effeoted—Money paid under the ement is re- 
coverable--Agreement—Oontract—Void ab initio— 
Discovered to be void 743 


Master and Servant—<Animal—Dog—Dis. 
position of dog to bite mankind without provocation— 
Knowledge of defendant—Liabilsty of master. 

“ The defendant’s servant had taken his dog near 

a recreation ground for children It was proved that 

the defendant had knowledge that the dog was likely 

to bite mankind without provocation. The dog bit 
the plaintiff : 

Held, jpat the defendant was liable in damages. 

Barnes v. Lucile, Id., 28T.L R. 889, 68. R.O. 

e (N. 8.) 5, referred to PROKASH KUMAR MOOKERJEE 

v. Harvey, 13 C. W. N. 1123; 36 C. 1021 785 

<e Scope of servant's sadha 











Nierger—Mokarari ‘and superior landloid’s in- 
terests 994 





*— "of contract: into decree—Mortgage decree 
a 289 
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Muhammadan” wife—Ohristian husband - 
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parties , 
aaa Oivi! Procedure Code (Act 
XIV of 1882), s. 578. pe i 
If there was any miajoinder ‘of 'causes of action, 
seotion 578 of th$ Civil Procsdurb'Códe, 1882, has tho 
effect of preventing such a defect from being made 
a ground of appeal. Rup NARBAIN ti, Goran Devi, 6 
A. L. J. 567 ; 10 O. L. J. 58; 130 W N. 920;5 BM. 
L. T. 428; 11 Bom. L. R. 833 ; 36 C. 780; 19 M. L. J. 
548; 93 P. R. 1909 - 382 
-c Pre-emption suit—-Differ. 
ent sales by different persons to one vendee—Qna 
suit for all sales—All vendors made parties—Snit not 
bad—Vendors not necessary parties to a pro-emp- 


tion suit—OQOourt’s duty not to dismiss but to 
amend. i 735 


Mortgage—Sale of mortgiged property by mort. 
-gagor after decree nisi but before decree absolute— 

Raght of purchaser-—Subsequent purchase in execution 

of the decree—Priority—Transfer of Property Act (IY 

of 1882), s3. 52, 88 and -89—Lis pendens—Mortgaga, 
suit, : 

If a mortgagor sells the mortgaged property after 
an ev parte decree nisi for sale on the mortgage had 
been passed but before it was made absolute, all 
that the purchaser gets is the mortgagor's equity 
of redemption, and the purchaser is not entitled to, 
prevent the sale of the property without redeeming 
the mortgage. 

It is not necessary for the deoree-holder to mako 
the purchaser a party in the execution proceedings 
even if he was aware of the sale to the purchaser ; 
but if the latter wished to come in thoss proceed- 
ings, it was incumbent on him to apply to be made 
a party and then it would be open to him to olaim 
under his purchase the right to redeefn the mort- . 


bd . 

Where he does not,do so and the property is sold 
in execution, the title of the exgention purchaser 
will have priority over that of the purchaser from 
the mortgagor. < 

Obiter.—The doctrine of lis pend“ns appliea'to an ex 
parte decree in a mortgage suit, Brojo KIBHOREE 
‘BasHNAVI v. MRAJAN Biswas, 18 O. W. N. 11838 791 
—~-——8ub-mortgage—Mortgagor having notice 

of sub-mortgage-——Security of sub-mortgagee cannot 

be destroyed by redeeming the mortgage. 

A mortgagor having notice of a sub-mortgago 
is bound by it He cannot destroy the security 
of the sub-mortgagee by paying off the mortgagee. 
After assignment of a debt and notice given to 
the debtor, the debtor cannot discharge himself 
without making payment to the assignee of the 
debt. Í 

Inre Burrell, L. R 7 Equity, 399, followed 

Baldeo Parshad v. Gur Buw Singh,-8 O. C. 140, 
not followed. ° ees 

In re Lord Southampton’s Estate, L.R, 16, Ch. Div. 
978, referred to. MUHAMMAD BAsRIR-W-ZAMAN V. 
Pandit Buras Narain, 120. 0. 260 917 
= Interest—0Oharge. 

It is well settled that when there is nothing in 
the mortgage-deed inconsistent with the interest 
being a charge on the mortgaged property, it be- 
comes just as muchea charge on the security as tha 
principal debt, s 

Where a morigagor agreed with the prior moft- 
gagee that all the produce of: the mortgaged land 
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Mortgage—contd. eee 


would goto him in lieu of interest on his loan and 
within a month of the prior mortgage oxeouted a 
mortgage in favour of another pérson which was 
silent as to the first mortgage and p®rported to give 
the second mortgagee aright to possession and to 
recover his interest in the first place from the produce 
of the land. : 

Held, that since there was no mention of the 
first mortgage in the second mortgage and the in- 
terest on the first mortgage swallowed up the entire 
produce of the land it was reasonable to hold 
that the second mortgage wasa fraud on the part 
of the mortgagor and the second mortgagee was 
entitled to a charge on the land for both the principal 
and the interest. WADHOO Swan v Bian FAKIR 
Anman, 116 P. L. R. 1900; 162 P, W. R. 1909 978 


Equity of redemption sold by mortgagor— 
Further charge created by mortgagor after sale of 








. equity of redemption—Purchaser of equity of redemp- . 


hon not liable to pay such charge. 

e A executed a mortgage in favour of B on 8th 
- March, 1892. A subsequently sold the equity of re- 
demption of the greater part of the mortgaged 
property to C. Bubsequent tothe sale A made 
& further charge on the mortgaged property in 
favour of B and covenanted to pay this sum along 
with the original mortgage - 

Held, that a mortgagor who had gold the equity 
of redemption in property mortgaged could not 
afterwards charge such property with a further 
debt so as to render the purchaser of the equity 
of redemption liable to pay such debt before he 
could redeem. Bhiguan Das v. Sham Das, A. W.N 
(1801), 121, followed. Navraxe Lan». Parmar 44 
~ Pr 10rity— But by subsequent mortgagee — 

Prior mortgagee not bound to appear and- Gide his 

mortgagé—Subsequent mortgdgee bound to claim pri- 

ority, if any, in respect of subsequent mortgage—Plea 
of priority vm substquent suit baned. 

If a subsequent mortgagee in suing on his mort- 
gage dos not allege that he desires to redeem 
an earlier mortgage or to sell the mortgaged pro- 
perty free from the pror incumbrances, a prior 
mortgagee of the property, though impleaded as 
defendant, is not bound to appear and disclose his 
mortgage, nor does he lose the boneflt of hig mort- 
gage security by snch non-appearance and non-dia- 
closure of his prior incumbrance or security. Sri 
Gopal y. Pirths Singh, 24 A. 429 (P C); 291.4 118 
Gop il Laku. Benwass Tenshad Choudhury, 81 C. 428. 
distinguished. d 

ut if a subsequent mortgagee, whose rightof alleged 
priority is disputed, desires to establish the prioty 

eof his subsequent mortgage over a prior mortgage 
and he is Made a defendant by the prior mortgagee 
inhis suit on such prios mortgegs, he is bound to come 
forgvamd and assort his title to priority over the 
earlier morigage Shonid he fail to do so he is pre- 
cluded ironi claiming any right of priority in a 
subsequent suit. MAHABIR PERSHAD SINGH v. PRABHU 
Sivan, 9 0. L. J. 78 4 686 


— —— Bale of mortgaged property for arrears 
of Government Revenue—Charge on surplus sale 
pfoceeds—Snit for them—Sob-mortgagee—Right 
to me mortgagor of mortgagor—Mortgagee— Ap- 
portionmgnt of debt—Loss of mortgaged premises 
for mortgagee’s default : 211 
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# ° 
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Mortgage—contd. , ° 


—_—decree—Aerger of contract intoglecres. 

When a decree has been made on the basis of 
& mortgage and a date for payment of whatever 
might be due therenpon has been fixed in the decree, 
the matter in controversy passes from® the domain of 
contract to the domain of judgment. The deeree decides 
finally the rights and habulities of the parties, which 
must thenceforth be ascertained by a reference to 
the decreo and to the decree alone, and not by refer- 
ence to the terms of the original contract MANAGI 
SINGH r. anre RAM Sines, 100 L. J. 208 289 
—" Injunction. restraining sale 


of property—Oivil Procedure Code (Act XIV of 1882), , 


s. 503—A ppornt ment of Recetrer. 

Jt ıs competent to a Oourt, after passing a 
mortgage decree, to appoint a Receiver to collect 
and hold the income of mortgaged property pending 
further order of the Court. Ghanashyam v. Gobinda, 


<7 0. W N. 452, referred to. 


A Receiver may be appointed for the said purpose 
after the passing of a mortgage decrees even where 
the decree-holder has beon restrained by mjnnction 
from selling the mortgaged property in execution of 
his decree. ARUNACHELTAM CHETTIAR Y. MANICKA 
VARAHER DESIKAR, 6 M. L T 238 4 
——_—— Redemption -—Right to redeem— 

Permanent heritable, but not transferable, estate 

gives right of mortgage 9 
— -— Decree for foreclosure 
against father—Sons not made parties—Suit by 
sons for redemption—Proof? of notice of interest to 


mortgagee 

SS Mortgage by grove-holder, 
effect of—Equity of redemption—Landlord’s right 
to redeem 519 











Landlord and tenant—Mort- 
gage by grove-holder—Right of zemindar to redeem— 
Equity of redemption vests in landlord on tenant dying 
soithout her 
Where a tenant holding a grove is alive and resi- 

dent in the village and in possession, the temindr has 

not such an interest in the property as would entitle 
him to redeem a mortgage of the grove by the tenant. 

Where a tenant mortgages his grove and diés leav- 
ing no heir, then the oquity of redemption must 
vest in the zemmdar, he being the proprietor of the 
land on which the trees stand, the bare fact that the 
mortgagee is in possession is no bar to the vesting of 
this equity of redemption in him Ram Suhai v Bans- 
gopa:,1O C. 42, overruled. Deb: Sahay v. Sumer 

Singh, 12 00. 197, (1909) 8 Ind. Cas. 519, followed. 

Iqpat HUSAIN V.'SHEO Cuanan,120.0.201 521 

— Accretion. e 

















During the currency of a usufructuary mortgage * 


the mortgagee took a‘mortgage by way of con- 
ditional sale’ of an occupancy holding of a ten- 
ant and after the expiry of his own mortgage, ho 
foreclosed the tenant Beld, that bis mortgagor was 
entitled to trent the holding as an accretjon and 
recover Possession upon payment of what was due 
on the usufructuary mortgage and the mortgage 
by conditional sale. KETKI v. DINABANDHU PATNAIK, 
100 L. J. 83 392 
——-——-—— fvit for redemption—Denral 
of right to redeem, or in the alternative plea that, 


larger amount is payable—Decree for redemption— : 


Appeal by defendant—Subject-matter of _appeal— 
Memorandum of appeal, Court-fee payable on 459 
A k . 


Vol, TIT] 
° (J 
Mortgage—Redemptlon- conod. 


— 
whether maintainable 
— Usufructuary’ mortgage— 
Covenant dy igrtgagee to pay Government revenue 
— Mortgaged property sold for arrears of revenue— 
Subsequent suit for redemption by ‘mortgagor— 
Decree for redemption 433 
—— sult is considered pending even 
after decree absolute—Substitution—Deceased de- 
fendant--Charge—Liberty to apply implied 999 
—-—--- Effect of non-joinder of POT 





Suit for redemption by sons 
` 52 

















Mortgagor—tiability to pay debt—Future dato 
of payment fixed—Time from whioh liability com- 
mences 769 

Mouras! lessee ia a purchaser 93 


Muhammadan Law-~-Hanafi school—Divorce 
—Pronouncement of talak by husband whether should 
be directly addressed to the wife—Marriage tie, in- 
cidents of—Sureeh and Kinayah forms of divorce. 
Marriage, according to Muhammadan Law, is a 

contract which has certain incidents attached to it, 

such as the right of the husband to connubial 
sorvices of his wife and of the wife tothe conjugal 
society of her husband, the duty of the husband 
to maintain his wife and children, to ‘control her 
liberty of movement and to inflict corporal chastise- 
ment on her in cases of flagrant misbebaviour, 

&c., &o Besides these ordinary incidents, it is open 

to a man and a woman, entering upon marriage, 

to define their future marital rights and liabilities 
inter £8 so as to considerably modify the rights and 
obligations that flow ordinarily from a valid marriage. 

The most important privilege of the husband is 
to dissolve the marriage at his discretion. 

Divorce may be effected either by the use of 
words, which are regarded in law as Suresh’ or 
explicit, such as, ‘I have divorced thee’ &c, or by 


. words of equivocal meaning technically called kina- 


yah The distinction between sxrerh and kincyah 
is this: when a person expresses his legal aot, 
whether it be a contract, release of rights or 
dissolution of legal relations, in spoken “words, the 
meaning of which is unmistakenable, either because 
the expressions used have acquired a particular sig- 
nificance by long usage or otherwise, the law will 
take him to mean what his words convey and will 
neither permit him to say that he meant some- 
thing else nor entertain such a question at all, 
When, on the other “hand, the language used is 
ambiguous, it is open to the person using it to say 
what he meant and the circumstances may be taken 
into account fo ascertain his meaning. The Mu- 
hammadan law does not, in this matter, pay any 
regard to the fact of the speech being in the direct 
or in the indirect form. 

According to the principles of the Hanafi Law, 
the husband has an absolute right to dissolve the 
marriage fnd the only condition for the valid exer- 

ise of such a right is that he must be major 
and of sound mind at the time. The wife’s con- 
gent or absence of consent to the action of her 
husband is immaterial, and it isnot necessary that 
the words of repudiation should be uttered to or 
in “tho presence of the wife to effectuate a valid 
divorce. ji 

Furzund Hussein v.-Janu Biber, 4 O. 588, dis- 
senteg from. : 
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Muhammadan Law—contd. 


Barabai v. Rahiabai, 80 B. 587 and Ful Chand v. 
Nazab Alı Chowdhury, 36 C. 184,18 O., W. N. 134; 
9 0. L. J. 108; 1 Ind. Cas. 740, approved. Asya 
Bısr v. Kapir Dfhanpr Rowrner, 6 M. L. T £95 

730 


————-Partnership—Dissolution of 
partnership on death of a partner—Incidents of mo- 
perty held by co-owners—Succesaion to estate how 
determined—Guardian of minor, powers of—Right of 
adult partner to bind minor sons of a deceased 
partner. 


The law governing the joint family tenure among 
the Hindus is not recognized by the Muhammadan 
Law, except in cases where Muhammadan familios aro 
proved to have adopted, by custom having the force 
of law the Hindu joint family mode of Kolding 
property. 

Under the Muhammadan Law, a co-owner is pre- 
sumed, inthe absence of an express contract to 
the contrary, to hold his.property in severalty 
whether that property represents asharein tangi- 





ble, movable or immovable property, chose-in- 
action or a trading concern. 
Under Muhammadan Law a contract of part- 


nership is dissolved by the death of a partner. 

Succession or heirship, in Muhammadan Law, does 
not depend upon the fact whetHer the persons- 
designated by the law as heirs were members 
of the family of the propositus or not. 

Each heir takes his sharein severalty subjcot, 
as between himself and the other heirs, to the pay- 
ment ofa proportionate share of the debts of tho 
deceased, although the creditors of the deceased 
might be entitled to realise the entire deb§ from the 
share of one of the heirs. 


The Muhammadan Law defines and limfis the 
authority of the guardians of minors and vests the 
Court with powers of constant Supervision and 
control] over them. One whois not recognised by 
Jaw as the guardian of a minor cannot spaoculate 
with the minor’s properties and make them liable 
for the debts incurred by him in the course of hig 
business. 7 

Mafacsal Hosain v. Busul Sheikh, 34 C. 36, dis- 
tinguished. 

Nizam-ud-din Shah v. Anundi Prasad, 18 A. 378 and 
Moyna Bibi v. Banku Behari Biswas, 29 C. 473, 
relied upon. 


So far as the minor’s poperty is concerned, the 
Muhammadan Law concedes tho right of guardian- 
ship only to the father or his executor, and in the 
absence of either to the grandfather or his executor. 
Failing these, the Court must appoint a gfardian. 


Where. three Muhammadan brothers, A,B ang C 
lived together and traded jointly and on the death 
of A, B and O carried onthe business for themselves 
and for the minor sons of A and borrowed money for 
the purposes of that business: Held, that B and Cc 
had no anthority, as managing or semor members 
of the family or as partners, to bind tho interest of 
the minors by their obligation, nor had they such poweg 
as de facto guardians of the minors. Pathummahy vy. 
Vattal, 26 M. 734, referred to. ABDUL KHADAR" 


CHIDAMBARAM UHETTYAR, 82 M. 276; 5 M. b. T. 208 

HIDAMB. By 6 B76 
es 

e . 
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—— ~ Bajjadahnashin, position of 
—Removal-——Order to furnish account—Injunction— 
Civil Procedure Code (Act XIV of 1882), s. 539, 
scope of, ' 

we Sajadahnashin is not only a mutwalli bnt he 
is also & spiritual preceptbr. He is certainly’ not 

merely a trustee. Dana y. Sayiduddin, 20 0. 

810; The Secretary of State for India in Council y. 

Mohiuddin Akimed, 27 0. 674, referred to. ' 


Evenif there has been a. breach of trust, the Court 
has no power under the provisions of section 589 of 
the Code of Oin! Procedure, 1882, to’ remuve the 

. Bajjadahnashin from his office. The possession, and cus; 
tody of the property is inseparable from ‘the office 
of Sajjadahnashin t would bo impossible to appoint 
new trustees and vest the wa7f property in them. 


Where under the provisions of section 539 the 


Oourt has no power to appoint anew Sajjadah- 


nashin, it cannot order the present incumbent to 
è furnish accounts, and an injunction cannot be issued 
restraining him from, alienating the property. ISHTIAG 
AHMAD v. Saryip Massaop AHMAD, 6 A. L. J 632 


—_—- ——Suecession to estate how 
determined o. 876 


Waqf property, transferabilt- 

















ty of—Under what. circumstances, transfer valtd—, 


Permission of Cadi—Retrospectsve approval of Sub- 
Judge sufficient—Corpus inalienable but income may 
bg pledged— Interest, rate of —Receiver 


Wagf ~property cannot’ ordinarily’ be sold or mort- 
Baged ; but if necessity is established and the per- 
mission of @he'Cadi is obtained, suck alienation is 
valid. . 

Unde the present system of administration, a 
retrospective approval by a Subordinate Judge of the 
transaction, by wRich tcagf property is mortgaged, pro- 
vided he has jurisdiction over the trust property, is 
effectual for the purpose of making it valid.” 


Where the co-sharers of a certain twagf property 
commenced proceedings for partition and the estate 
was partitioned, and the Government took statutory 

- ~ stpps for realisation of the proportionate share of 
the costs which fell upon the wagf property, and 

A the mutawalli mortgaged it, as he found it imponsi- 
ble to satisfy the demand from the current income 
of the properties, to avert the impending gale, 
and the Bub-Judge found that the mortgage was 


pro 
Maa, that there being no question as to the 
absoluto necessity for the mortgage and of the un- 
© doubt 
eer by me. transaction, the mortgage was 
va 
# Bit the income Talons and not the’ corpus can 
. be pledged, 
. Narayun v. Ohintaman, 6 B. 393, The Collector of 
Thana vy, Lars Sitaran, 6 B. 546 and Nallayapp Pillian 
v. Ambalavand Randara Sannadhi, 27 M. 466 at p. 472, 
followed. 
The High Oourt reduced the interest from 12 per 
&nt. per annum, with quarterly rests as stipulated 
fow in the mortgage bond, to 9 per cent. per annum 
simple igterest and appointed a Receiver to realise 
the «amount. NEM4I OHAND ADHYA v, Mm GOLAM 
Hosexm 


ee 
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benefit which has been conferred on the. 


Muhammadan: ‘ator. ED gai 


Waqf — Directions of founder 
hot to be disregarded except for benefit of e nent 
—Mutwalli, ofice of—Adverse posression—Mutwatli 
dn health not to appoint succesror- w his life-time— 
Limitation Act (XV of 1877), Sch II, arts. 120, 124. 


The: Court in selecting a person for tho office of 
trustee will, in the exercise of its judicial disore- 
tion, have regard to the wishes of the author of 
the: trust.oxpressed in, or plainly deduced from, the 
instrument, and if ha has ,declared a particular 
person not fit to be appointed a trustee, the Court 
will.refrajn from appointing him, for the Court: 
will not-disregard the directions of the founder 
except for the manifest benefit of the endowment. 

Trate Tempest, L. R. 1 Ch. App. 438; 14 L. T, 635, 
followed. 

A ‘claim to office and to proparty | apparténant 
thereto may be barred by limitation. If the office 
is not beriditary, article 120 of the Limitation Act, 
1877, ‘is applicable; if the office is heriditary, article 
124 governs the mattér. 

Ndakandan v, Paudmanabh7, 14 M. 188; Alagiri- 
er v. Sundaraswira, 21 M. 278; Gnana Sambanda 

Velu 23 M. 271; Rimm «than y, ” Muruga pps, 27 N. 
192 affirmed by P. C.,33 IA. 139 ; 29 M. 283; 10 
C. W. N. 825 ; 8 Bom. L. R. 498; 16 M. L. J. 265; 4 
Č. L. J. 189; 3 A. L. J. 707 and Lilabati Misram v. 
Bhun Chobey, 8 C. L. J. 621, followed. 

While a Superintendent of a waq? may at death 
commit his office to another, he cannot, while alive, 
and in good health, lawfully appoint another to act 
for him, unless the: appointment of himself were in 
the nature of a general trust; and if he. in his 
life-time and in health, appoint another in his place, 
the appointment will “nob be lawful and valid. 

Therefore, where a mutwalli gave up his office and 
appomted another who remained in possession for 
more than six years, and the plaintiff who as the 





representative of the founder was entitled to claim ` 


the office had full knowlege of the circumstance: 
Held, that his claim was barred by limitation. 

Balwant Raw Purun Mul, 101 A, 90;6 A. 1; Jagan 
Nath Das v. Bublhadra Das, 19C 776 and Kidamt 
v. Pirumil4:, 26 M 113, reforred to. 

‘And time will ran not from the death of the 
muwal but from the unlawful appointment of the 
successor. SALIMULLA BAHADUR V. ABDUL xmas 
Murder—Culpable homicide —Intention to cause 

injury sufficient in ordinary course of nature to 

cause death—Intention to cause injury likely to 

cause death ` 7 


Negligence—he carrying capacity of a ditch 
reduced by accumulation of silt and rubbish sn tts bed 
—Munterpality domg nothing to clean the ditsh or ta 
maintain in proper order— Water bursting into an- 
other’s garden—Mis-feasance. 


The carrying capacity of a Municipal *aitoh was 
greatly reduced by the gradual acoumulation of sil$ 
and rubbish in its bed and the Municipality did 
nothing io maintain itin proper order or to cles» it. 
The water, therefére, collected in a channel of re. 
duced capacity, and, unable to discharge itself, byrat 
into the plaintiff's garden and caused damage: 

Held, that there was a clear act of misfeasance on 
the part of the Municipality for which 16 was Hable i in 
damages to the plaintiff. . 


x 


e , L] 
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Negligenge—êonold, -7 7 o Cerit 


Borough of 'Latrurs? v, Macpherson, (1879) 4’ App. — 


Cas. 25@ followed. 

Walley v. Lancashire and Yorkshire Railway Oom- 
papa, (1884) 18 a D.18L at p. 137; Mayor etc., 
of Shueditch v, , (1904) 20 T. L. R 264; 90 
L. T. 210: 68°. e 416; 2 L G. R. 756; Muni- 
cipal Counc lo! Sydney v Bourke, (1895) A. O. 433 at 
P 441; 64L J. P. C. 140; 421 T 805 and Achratlal 
r The ‘Ahmedabad Mumcipåli' ý, 28 B. 840, 6 Bom LR. 
75, refered to. RAJENDBALAL MANEKLAL q. Surat 
CITY MUNICIPA LITY, 33B. 893; 10 Box L. R. 498 511 


Ne otlable Instruments Act (XXVI 

1881), S. 16—Endorsement on a pro-note— 

` Tolder in due course—Right of suit-——Endorsement 
before pro-mote became due, presumption aa to. 

` Ina suit by the assignee of a promisgory-note, which 
contained the following endorsement by the assignor, 
“I have this day received in cash from yon, Manga- 
Tasheri Kanhu Moidn Musaliar ..Rs. 1,169, made up of 
Bs. 1,000 ‘being principal due únder this note, and 
Bs, 169 ititersat calculated up to date, and assigned to 
you this note with power to recover the amount due 
under it by showing the same.” - 

Held, that the said endorsement was an endotse- 
ment in full within the meaning of section 16 of the 
Negotiable Instruments Act, and the plaintiff thereby 
became a holder in due course and was- pontied 49 aie 
onthe note. 

C. R. P. No. 603 of 1808 (unreported), rolied upon” 

Where there is nothing to show that the pro-note 
was over due before ondorsement, the presumption 18 
thatthe assignment took place before the pro-ncte 
became payable. ~ 

Conmundun Mohideen Saib v, Ores Meerah Saib, 7 
M. H. O. R. 271 and Van Ingen v. Dhunna Lal Lw'lah, 
5 M. 108, referred to. BAXEARAN ÑUBBAN PATTER v. 
ManGALASHKRI Kunst, 6 M. L. T. 237; 19 M. 428 
N. W. P. and Oudh Qanungos and 
Parwars Act (IX of 1889), ss. 9 63 


Oaths Act (X of 1873), ss. 8, 9 and 
10 —Oath, administration of —Local Commissioner 


not competent to administer oath—“ Court” meaning ' 


of —Local Commissionsr not a Court. 

A person, who has been appointed a Local Oom- 
missioner for the purpose of recording evidence in a 
caso, is not competent to administer an oath to one of 
the parties in the circumstances referred to in sec- 
tions 8, 9 and 10 of the Oaths Act. ‘ 

A Local Commissioner 18 not a Court within the 
meaning of the Oaths Act. Poran CHAND v. Cougar, 
89 P. R 1909; 143 P. W. R. 1909 62 
s— —— ss. 9, 10 621 
Occupancy rights—Abcolute- -oscupinsy right 

ts nota proprietary righti—Right of tenants sons to 
~ contest alienation by their: father —Parties—Sons not 

entitled to be jomed in suit to enforce mortgage execut- 
ed by father—Redèm ption of mortgage, suit for, whether 

maintaenable by sons—Transfer of Property Act (IV 

of 1882), 8.85." 

> Theright ofan absolute occupancy tenant is, despite 
his special privilegés, nots proprietary but a tenant 
ifght and is not subject to the rights of co-parcenary, 
and survivorship, which obtain among Hindus in 
respect of joint ancestral property. Anant Ram v. 
Takateng, 4 O.’ P. L. R. 57; Puncham Bingh v. 
Nankoo Singh, 3 N. L. R. 182 , hanya vi Ubund Rao, 
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4N. L. R. 9, followed. Fakıra v. Har, 6 ©. P. L. R. 
135, explained. 

Consequently the sons of an absolute occupancy 
tenant are not entitled to be joined in a suit against 
him’ to enforco a®mortgage nor are they entitled to 
maintain a ‘suit for redemption in spite of then 
father haying been foreclosed, if thoy are pot 2 
Jómed by a mortgagee with notice of ‘their existence. 
Tex Cuann r. Tuna, 6 N L. R. 108 X 52 





=s devise of, whether, valider 
` Non- -occupancy right, uhethe: hen stable—Confhef of 
authorities—Occupancy right whether may be serered 
fiom tenancy right—Bengal Tenancy Act (VIH of 
1885), 8s. 21, 22, 178 (3), 183, Illustration. 


The state of the authorities on the point, whether a 
holding, i in respect of which there is a. non-occupancy 
right, is heritable or not, cannot be regarded as satis- 
factory. 


Kam Chowkidar v. Sundar Bewa, 24 C £07; 
10. W.N 88 and Lukhan Narain Dao v. Jamath 
Panday, 34.0.516; 110 W. N. 626,5 C. L. Jey 


467; 2 M. L. T. 219 (F. B.), referred to. 
1, Quore:—Whoether an occupancy right may bo 
severed from the tenancy right or whether such se- 
paration is -under no circumstances possible except 
to the extent and in the manner indicated in section 22 
of the Bengal Tenancy Act? 

© Gursh Chandra v. Kedar Chandra, 40. W. N. 669 ; 
27 C 473, referred to. UDAY Cuanpra Das BAIRAGI 
v Harr pas Barraar, 18 C. wW. N 937;100. L.J 608 


417 

Oudh Estates Act a of 1869), ss. 8, 

13, 14, 15 and 22 cl. (6)—Conetruction— 

a Would have succeeded” in 82 18, 14 and 15, meay- 

ing of —Bons of faluqdar, by diferent mothers— 

“ Brothers,” meaning of—Marginal notes*and sections 
of Acta. à 


P, a talugdar, who died in 1866, and whose name 
was ‘entered after his death in Liateel and II, mention- 
ed in-section 8 of the Oudh Estates Act (I of 1869), 
made over’ his estate by will to his younger son B, 
yho died ın 1890 intestate, leaving two widows, tho 
appellants, but no male issue. The respondent, tho 
sou ‘of B’s elder brother, ‘{he e'dest male Jiheal 
descendant of P; ‘sted the appellants for proprietary 
po ssession of the estate on the allegation that on B’s 
death intestate, he came into the property under 
olanse (6) of section 22 of the Act: 


eld, that section 14 did not apply and, therefore, 
the respondent was not entitled to succeed to the 
estato under clause (6) section 22 of the Oudh Estates 
Act. The expression‘ would have succecded ’ in 
sections 18 and 14 must be confined to persons in the 
special line of succession that would have been 
applicable to the particular case if the trai&feror or 
testator had died intestate and the death had occurred 
at the date of the transfer or, in the case of a gift by 
will, at the time when the succession opened : 

Held, further, that B was not a“ logafee ” within 
the definition of that term in the Aot of 1889, as the 
bequest in his favour, if it took effect, cams into 
operation before that Act was passed. 

Held, alao, thpt P’s eldest son, though born of a 
different mother, wits a brother of B, within the 
moaning vt the word “ brother ” in clause (ef af 


sogtion 22. e 
14 


© 


1070 
Oudh Estates Act—conold. 


Marginal notes to the sections of an Act cannot 
be referred to for the purpose of construing the Act. 


THAKURAIN BALRAJ KUNWAR v RAH JAGATPAL SINGH, . 


11 Bom. L. R. 516; 8 O. W. N. 699; 1 A. L. J. 3834; 7 

0. C. 243 e 359 
bi sre a ss. 13, 14, 15, 2a 8) 

59 


Oudh Land Revenue Act (XVII of 
1876), Chapter VIT Duaal pre 


prietor— Bond with compound interest 


Oudh Laws Act (XVIII of 1876), s. 9 
—Pre-emption—Previous decree of Settlement Court, 
granting right of pre-emption—Effect of the Act— 
Statutory right not affected by previous decree unless 
evidencing custom. 

Ona dispute between H, the mother of the vendor, 
and U,the father of the rival pre-emptor, the Bet- 
tlement Court passed on the 28th February, 1873, a 
decree by which H was held entitled to the pro- 
prietary rights in the land in dispute but it was 
at the game time provided that the opposite party 

gshould have a hereditary right of pre-emption in 
respect of the said property. 

In 1907 the vendor sold the land in dispute and 
the rival pre-emptor claimed a preferential right 
on the basis of the sottlement decree. The appellant 
pre-emptor had a superior right under section 9 of the 
Oudh Laws Act: 

Held, that the Sbttlement decree was not the record 
ofa custom nor could it be regarded as precisely 
a contract. 

Since the enactment of section 9 of the Oudh Laws 
Act, previons decrees, of Settlement or other Courts, 
have ceased to be of value as against other members 
og the same village community unless they could be 
appealed to gs evidence of oustom. Consequently the 
statutory rightof the appellant pre-emptor was in 
no way adfected by the older Settlement decree to 
which the appellant was not a party. Jafar v. Fasil, 
44 P. R, 1892, refarred to. GHARIB V. SAHAB DAYAL 
Smeu, 12 0. 0. 220 665 
— a mn 8.9, 11, I3A, 546 
Oudi Rent Act (XXII of 1886), s. 108 


(2) 

Oudh Sub-Settlement Act (XXVI of 
1866), Schedule of Rules—Rule 18, con- 
struction of——-Under-proprietary right—Permanent 
lease—Claims disposed of otherwise than in accord- 
ance with Rules—Sub-Setilement—Decree for forming 
lease for 30 years—Oonstruction of decree. 
Under-proprietary right in any land in the 

Settlement of Oudh means the right to hold the 

land in perpetuity for a heritable and alienable 

estate, at a fixed rent, subject to a revised assess- 
mont. 

Sub-segtlement, under the Oudh Sub-Settlement 
Act, was not 8 new thing giving some extra right 
or privilege over atid above what was secured by 
a’desreo finding that a person was possessed of 
under-propyietary right; and the rules attached to 
the Act show that the object and purpose with 
which it was passed were to revise and correct 
what had been hastily and imperfectly or loosely 
done, and to secure that no person should enjo 
unger-proprietary rights who could not establish 
his claim in the manner preseribed by those Rules. 
. Chima to under-proprietary rights disposed of 
before the passing of the Aot, “ otherwise than 
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Oudh Sub-Settlement Act—concld. 6, 


in accordance with these Rules” within the mean- 
ing of Rule 13, must refer to those olaimg whioh 
had not been supported by the proofs prescgibed 
by Rules 2 and 3,amongst others, for the asap 
lishment of future claims,and Rule 13 would, 
therefore, be meaningless unless if authorized an 
enquiry.into those matters. , 

Where in a suit claiming sub-settlement aftar 
the passing ofthe Act, the Financial Commissioner 
found that the provisions of the Act had not been 
complied with, and that, as the original proprietary 
title had not been proved, the plaintiff was in no 
way entitled to Sub-Settlement, but og the defen- 
dant’s agent was willing to compromise the suit, 
the Oommissioner decreed a farming lease to the 
plaintiff, he paying the Government demand p'us 
2s por cent. to the talugdar for a period of 30 years. 

\Hfela, that the lease decreed was only a lease 
for a term of 30 years from the date of the 
decree. MAHESHWAR PARSHAD SHUKUL Ut. MUHAMMAD 
Ewaz, 10 O L J. 133; 13 O.W.N. 1093; 11 Bou. L.R. 
868 ; 31 A. 394; 6 M. L. T. 168; 19 M. L. J. 442 

200 

Pakki adat Agency—Place of payment by 

agent—Usage of trade—Liability of pakki adatya, 

when ceases - 44l 
Pardanashin lady, attestation of document 

executed by 309 

—_____-~--_-—___-Fivecution of document — 

Attesting witnesses outside parda. 

When a deed was executed by a pardanashin 
lady, the attesting witnesses were on one side of 
the pardz and the lady on the othor, and her 
son took the deed behind the parda and came back 
with it signed, and then the witnesses attested the 
deed, and it was not suggested that the lady did 
not in fact sign the deed: 

Weld, that the deed was properly attested al- 
though the witnesses did not see the exeoutant 
Gi : 





gn. 
Harmorgal Narain Singh v. Ganaur Singh, 18 C.W.N. 
40,8 Ind. Cas. 309, followed. ISRI Prosap v. RAI 
Gcnea Prosan, 14 C. W. N. 165 311 
Execution of document— 

Inconsistent plea—KEaplaining document to her—Onus 

of proof—Independent advice—Lady of business habits, 

literate and of tntellectual capacity—Power-of-Attor- 
ney given to husband—LEstoppel. 

It is not open to a pardaxashin lady to plead 
that she never executed a certain document, and 
in the alternative, that if she executed it, she did 
so under circumstances which did not make it 
binding upon her as a p iržanashin lady. 

Mahomed Bulihsh Khan v. Hosseini Bila, 15 L A. 81; 
15 C. 634, followed. 4 

But where in the first written statement filed 
by the lady, there was no suggestion that the 
document had not been executed by her, and at 
a later stage she endeavoured to file a new writ- 
ten statement which, 1f admitted, would have made 
her case contradictory to her previous allegations, 
but the attempt failed: Meld, that the case of thee 
lady as it stands in its original form is self-con- 
sistent and is not ppen to objection on the grou#d 
of inconsistency. 

The Court when dealing with a deed alleged to 
have been executed by a pardanashin lady, must, 
before it gives effect to it, satisfy itself, fet 

kd 


> 
e 
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that the deed was actua'ly executed by her or by 
somegperson duly authorized by her with a fall 
urglerstanding of what she was about to do; seam Uy, 
gthat she had full knowledge of the nature and effect 
of the transaction; and ¢/irdly, that she had in- 
dependent an. disintercsted advice in the matter 


Bhari Lal v. Hibba Bibi, 8 A. 267, Enss 
Fatima v. Abbat dhi, (1837) A. W. N. 84 and Marium 
Bibi v. Basina, 14 A. 8, referred to. 


It is requisite that those who rely upon docu- 
ments executed by pardarssiin ladies, should satisfy 
the Court that they had been explained to and 
understood by those who executed them. 


Shambati Koen v, Jago Bibi, 29 I A. 127; 29 C. 749 
and Sudishé v. Shevbart,8 I. A. 89,7 C. 245, referred to. 


Whero it is proved that the lady was of busi- 
ness habits, was literate and of considerable intel- 
lectual capacity, the Court will be less inclined 
to interfere with deeds, which have been prima fucs 
properly executed, or to interfere with transactions 
to which her consent had been deliberately given. 


Badli Bibi v. Sami Pilar, 18 M 287, 2623 
Khatija v, Ismait, 12 M. 889, 384; Alahomed Bakhsh 
Khan v. Hosseini Bibi, 16 1. A. 81; 15 O. 684and X- 
mail Mxssajes v. Hafiz Roo, 83 I A. 88; 10 C. W.N. 
570; 3 A. L. J 353 ; 3 C. L. J. 494; 8 Bom L. R 879; 
16 M. L. J. 168; 1 M. L. T. 137; 33 C. 773, referred to. 


< Where the deed was of the simplest character, 
and the lady was herself able to read and write 
and there ia no foundation for any possible pre- 
tence that the deed was read out in such a way 
as not to convey its true meaning to the exe- 
coutant: 77rld, that the deed was intelligently exe- 
cuted and that the lady fully understood the nature 
and effect of the transaction. : 7 


Anoda Mohun Rar Chowdhri v. Bhuban Mohini 
“Debi, 28 I. A. 71, 28 C. 546, distinguished. 


Where a pardanashin lady and ber husband exe- 
‘ented a deed, and although the interest of the 
„husband at the time was in conflict with that of 
the lady, yét she had opportunities for indopendent 
advice, as her sons were grown up and were about 
her at the time and they attested the document: 
Held, that the deed was valid.’ 


A general power-of-attorney doos not necessarily 
imply an unlimited authority to borrow, and the 
general words in a power-of-attorney confer upon 
the agent only such general powers as are necessary 
to carry: out the special powers. 


Bryantey. Bangun Dw Panple, (1893) A.C 170 and 
Ghasiram v, Raja Mohan B kram Shah, 60. L. J. 639, 
referred to. 


If a pardanashin lady deliberately makes herself 
jointly and saverally liable for a dobt incurred by 
‘her- husband on the strength of a power-of-attorney 
allegd to be given to him by her, she cannot 
subsequently be permitted to turn round and ques- 
tion his authority to pledge her credit. BINDUZ 
BASHINI Dasr v. GIRIDHARI Lat Roy 330 
Pardon, tender of—Breath of conditions by ap- 

prover—No action should be taken against ap- 

prover until the conclusion of the trial of co- 

accused—Proper course to be followed 922 
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Parties—dJoinder of parties—Defamation of firm 
— All partners should joiu in anit for damages— 
Libel per se —-Common interest ; 831 

Non-jonder—Suit cannot be dismissed for 
non-jomndei—Joinder of parties 13 a question of po- 
cedure and not of substantive lau, 

A smut canagot be dismissed on account of tho 
non-joinder of a necessary party The question of 
the joinder of parties is not a matter of substantive 
right but of procedure Though it is the dofondant’s 
nght, 1f he can show that a person is plaintiff's part- 
ner, to havo that person made a party to the suit, vet 
it 18a matter~of procedure how that person 13 to 
be madoa party, and also what tho effect of his 
not having originally beon made a party is to have 
on the course of the suit. 

Kalidas v Nathu,7 B 221, Ramsebuh vy. Ramlalic, 
60. 815,80 L. R. 457, distinguished. Mewar TeseryY 
v. Ransey Deveras, 11 Box L. R 273 837 
Non-joinder—Objection cannot be 

second appeal. 

An objection for want of parties cannot be al- 
lowed to be taken in second appeal, if it wns de- 
cided against the objector by the first Court and 
was not taken again before the lower appelidte 
Court. SHYAMA SUNDARI DASYA t, MAHOMED ZARIP, 
9C L.J. 91 693 

s non-joinder of—Efect of, in mortgage smit 

—Tiansfer of Property Act (IV of 1882), + 85. 

It is of the essence of modern procedure to take 
care that an action shall not be defeated by the non- 
joinder -of right parties. - 

Van Gelder y. Bom by, 44 Ch. D. 374, referred to 

When a party in interest is not made a party to 
a mortgage snit, the decreo is not generally for 
this reason wholly void. It is effectual ag against 
the persons interested in the equity who aro yano 
parties. And the only, effect of the failure of the 
plaintiff to bring ‘on the record®a person who 
has an inferest in a fragment of tho eqmty 
of redemption is fo leave his rights untouched, with 
the consequence that if the plaintiff obtains a decree 
for foreclosure, he may subsequently find himself 
liable to be redeemed by the person whe had been 
left out from the litigation. s 

Jamuna Pa’ shuid v, Ganga Pershad Sing", 19 C. 401 
and Rammoy Hazra v. Inem Chand Naskar, 5 0. W. N. 
423, followed. 

Ghulam Kadir v Mustakim Khan, 18 A. 109, not 
followed. KANMALAPATI BANERJEE V. Begov Lan Hoy 
CHOWDHURY 291 
—Sonsg not entitled to be joincd inn suit të 
enforce mortgage executod by tenant-fathor 52 








talon im 








Strangers claiming adversely to vendor cannot bo 
joined I 

Partition, suit for, by one parcener—Other co- 
parceners not bound to seek partition among thors- 
selves—Court declaring shares of all plrcenere—De- 
fendant co-parcener not barned from suing for separate 
Possession ee 
If one parcener seeks partition, there is no ob- 


ligation on the other co-parceners to cême to partition e 


also among themselves 
Abdul Kadır v. Bapubhat, 23 B. 183, referred to. 
Where in a suit by one co-sharer for partition and 
separate possession of his share, the Court declares 
in its judgment the separate sharos of thos other 
co-sharers, this fact does not debar any eof the 
latter from filing a frosh anit to Wave his 
. 


—Suit for specific performance by vendor— ~~ 


wm, | 83 M. 203 ; 4 
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e 
fhare partitioned off and delivered into his separate 
possession. Abdul kadar v. Bapubhai, 23 B. 183, 
followed. WADERO Arcs KHAN v, Musammat WADUH, 
88 L.R. 93 
——-Award, constraction of—sVested interest 
: 304 








< Bes HINDU Law. 
- Sult, scope of—Partition—Potion of 

Jont estate, suit for-—When maintainable. 

A suit for partition, properly framed, does not 
include within its scope a property ın which some 
only of the parties are interested as owners. 

Therefore, a suit for partition of a portion of a 
joint estate is maintainable when such portion is 
the only property held jointly by the plaintiffs and 
defendants, although the defendants may be jointly 
interested with persons other than the plaintiffs in 
the remaining portions of the estate. 

Radha Kanta Shaha v. Bipro Das Roy, 10. L.J. 40 
and Jogendra Chandra Shaha Chowdhary v. Sris 
Chandra Shaha Chowdhary, S. A. No. 1788 of 1907, 











followed. KAILASH CHANDRA Dag t. NITYANANDA 
Bas 

y proof of—Registration of specified 

shares 207 


Partnership—Dissolution of partnership on 
death of a partner—Incidents of property held by 
co-owners—Quardian of minor, powers of—Right 
of adult partner fo bind minor sons of a deceased 
partner 876 

Sit for contribution by one part- 
ner against the others after dissolution—Masntain- 
ability of sust—Right to sus for accounts or partner- 
ship assets barred. 

Where one of the members who was compelled 
ab the amt of certain creditora of the partnership 
to pay tho whole amount due to them or his 
legal repregentative after his death seeks contribu- 
tion from the other partners after the dissolution of 
the partnership, his guit is maintainable even though 
hia right to sue for accounts or fora share in the 
‘partnership assets had become barred. Jn such a 
suit the defendants must be allowed to show, if 
they can, that on a settlement of accounts the 
amount payable by them as contribution shall be wiped 
out or reduced. 

Sokkanadha Vanrtmundar v. Sokkanadha Vanni. 
mundar, 28 M. 344, applied. 

Subharayudu v. Adinarayudu, 18 M. 184, considered, 
| SADHU NARAYANA AIYANGAR T, RAMASWAMI AIYANG. 
ML-T. 475 486 
—~~—~ Liability of retired partner for 

subsequent transactions—Business continued in the 

old name-—Knowledge or acquiescence, effect of —Con- 
tract Act (IX of 1872), s. 264, scope and applicability 

2 of —“ Public Notice,” meaning of —Hstoppel by conduct 
Evidence Act (I of 1872), 3 115. 

Where A and B carr®d on business as partners 
undér the name and style of A B, and B subsequently 
‘retired from ghe partnership but the business was 
continued by A under the old namo. 

Held, (Per Lucas, J. 0.)— 

The fact that the business was carried on in the 
old name did not make B liable for the transactions 
“subsequent to his retirement. Because a Firm was 
styled A B, it did not follow that ak the persons deal- 
ing with it were entitled to believe that it consisted of 
two men, onegalled A and the other called B. 
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Even if B knew that his name was being used, 
that by itself will not render him liable. © Mere 
Passive acquiescence in, or even consent to these 
of his name by a partner, who left the Firm, would 
not render him liable to persons dealing with the 
Firm after he left it. Newsome v. Coles, 2 Camp- 
bell 617, Er-pate Central Pank of London, (1892) 
2 Q. B 633, followed. 

It is extremely doubtful whether section 264 of © 
the Contract Act applies to persons dealing with 8 
Firm for the first time after a change in its constitu- 
tion. Chundee Churn v. Edulji, 8 C. 678 ; 110. L. R. 
225 ; Chandumal v. Gangaram, 78 P. R. 1903, Rama- 
sami v. Kadar Bibi, 9 M. 492, referred to. 

(Per Anight, A. J. 0.) , 

Section 264 is an illustration of a particular form 
of estoppel by conduct and no person is entitled 
to take advantage of it unless the facts raise a 
presumption that the absence of notice excited in 
him a belief which caused himto do something 
that he would not otherwise have done. The 
section must not be construed as an absolute 
proposition of law, but must be read with section 115 
of the Evidence Act. 

In its application to the mushroom “ partnerships” 
that are constantly forming, re-forming and dissolving 
among the petty native traders of Karachi, section 264 
must be construed with a due regard to the cir- 
cumstances of the case. Public notice means notice 
to the public concerned, Mo’ Iver v. Humble, 16 East 
169, Barfoot v. Goodall, 8 Campbell 149, and mth 
such partnerships as these, that body may fairly 
be restricted to the persons who have already had 
dealings with the Firm, or are eminently likely to hare 
dealings with it in the future. 5 

Each case must be judged on ita own merits and 
in a case likethe present when a retiring partner 
sends express notice of the dissolution to the old 
“ customers ” and informs the brokers and the im- 
mediate noighboarhood, he has done all that sec- 
tion 264 requires of him, RAHIMTULLA ISHAK t. 
JHAMATMAL Cuanza, 3 8. L. R. 140 
Payment— Covenant that payment not endorsed on 

bond not to be recognised—Proof of payment not en. 

dorsed, allowable, 

In spite of a covenant in a bond to the effect 
that all payments are to be endorsed on the back 
of the deed and that no payment not so entered 
is to be recognised, the debtor is entitled to 
credit for payment actually made and otherwise 
proved. 

Gidhares Singh v. Lalloo Kuwar, 8 W. R. Mis. 
23; Kalee Doss v. Tara Chand, 8 W. R. 816; Sasha. 


chellum v. Gavindappa, 5 Mad. H. O. R. 466; Nagur. e 


mul v. Azeemoolah, 1 All. H. C. R. 228 and No ayan 
v. Motilal, 1 B. 45, followed. KAMALAPATI BANBRJER 
t. Brsoy LAr Roy 291 
Penal Code (Act XLV of 1860), ss. 

96, 141, 143, 147, 148, 326/149— 

Right of private defence—Unlawful assembly-e-Using 

necessary force for protection of master’s property-— 

No offence. 

The complainants, tenants, held their land on the 
batai system, and the crops when cut should have® 
been taken to the village K, but the complainarits 
armed with lathis went to the field with the avowed e 
intention of carrying away the crops which had been 
out to their own houses, and actually began making 


. | | 
Vol, 11] e 
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bundles of the harvested crops. The accused, the 
landlord’# people protested. Thereupona fight took 

lace &nd persons on both sides were injured. It is 
foad that the common object of the accused was to 
prevent the tengnts from carrying away the orops, 
that the tenants were the aggressors in the fight and 
that they had no right to take the crops to their own 
houses ; and that there was no intention of the accused 
to uso more force than was necessary. 

Held, that the acoused were not guilty of rioting, 
as they were justified in protecting their master’s 
property and in nging such force as was necessary to 
prevent the tenant from carrying away the orops. 
| Batj Nath Dhanuk v. Empero”, 38 C. 296; 18 0. W. 
N. 677; 1 Ind. Cas. 973 ; 9 Or. L. J. 443, distinguished. 
Raa Kuguawan SINGH v. Exreror, 13 0. W. N. 827; 
36 C. 827 96 
ep ene > SS 98, 97,99, 100, 304— 

Right of private defence. 

Where an attack was made by the deceased and 
his party with lathis on the accused and his party, and 
a blow was struck on the head of the accused which 
felled him to the ground, and as the accused rose he 
used his Zathi and inflicted on tho deceased a blow 
which reaulted in his death : 

Held, that a man in such a predigament cannot be 
expected to judge too nicely, and that having regard 
to all the ciroumstances the assault on the accused was 
such as reasonably caused the apprehonsion that 
grievous hurt would, but for his action, have beon the 
consequence of the attack that was being made upon 
him, and that the accused exercised a right of self- 
defence within the limits allowed by the law. Baer 


Nata Doxs r. Exerror, 13 C. W. N. 1180 867 
amana m 8. 97, 99, 100 867 

S. 141 96 
eee Sq TAL—Onlawful avembly— 


Vindication of disputed right no defence to the 

offence, 
<“ The plain object of cl. 4, section 141, of the Penal 
Code is to prevent the resort to force in vindication of 
‘supposed rights. The mere fact that the accused 
entertained honestly a claim cannot take the caso out 
of section 141, if the olaim was a disputed claim and 
not an admitted claim or an ascertained right. 

The distinction between a disputed claim and an 
ascertained right is observed in section 141, ol. 4. 

Denonath v. Rajeoomar, 3 C. 578, distinguished. Ex- 
PEBOR v. GULAM HOOSFIN RATONSEY NANJI, Il Boa. 


L. R. 849 958 
— ss. 147, 148, 149 98 


—— 8. 173—Land Revenus dst (LI of 

© 1901, Loc), s3. 147, 195, 108—Citation to appear 

a pay Revenue—Declining to receive and sign dup» 
icate. ‘ . 

A citation was issued against A, under sootion 147 
of the Land Revenue Act. A declined to accept the 
citation and refused to sign its duplicate: Held; that 
this was flo offence, under section 173 of the Indian 
Penal Code. Reg. v. Punamala: Nadan, 6 M. 199, fol- 





eect 


“lowetl. Refusal to sign and return the duplicate is 


ng an act which prevents the service of the citation 
ithin the meaning of section 173. 

` Reg. v. Kalya bin Fakir, b B. H.C. B. Cr. 34; Queen. 
Bmpess v. Bhhiobuneshwar Datt, 3 C, 621; Queer- 
Bmyress v, Hira Lal, A. W. N. (1883) 222; Queer. 
Empress v. Krishna Gobinda Das; 20 0, 858, followed. 
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.. . ` 

The rules made’ by the Bonrd of Revenue tó regu- 
late the service of summonses and notices cannot add 
to or override the provisions of sections 195 and 196 of 
the Land Revenue Act ; nor do they attempt to do so. 

They are for the guidance of the serving officers 
and do no more than point out how they should proceed 
when serving summonses or Notices. They do not 
profess to declare what constitntes good and sufficient 
service in law. Expgrorv. AHMAD HUSAIN Kuan, 6 
A. L. J. T77 `’ 965 
—___—_———- ss. I76 (1) and (2), Lies 


—_-—_-—___—__ 8. 182, 415, 419, 511— 
False representation to a public servant—Prodution 
of Certificate refer ing to another man to get appoint- 
ment—Offence. | 
An ex-Karnam, desirous of being re-instated in his 

post produced a certificate of having passed an cx- 

amination alleging that it referred to himself, while 
in fact it referred to some other man having the snme 
name: , ` 

Held, thatin ‘the absence of proof that.the re- 
progentation caused or was likoly to cause damage or 
harm to the officer concerned either in body, mind, 
reputation or property within the meaning of section 
415, Indian Penal Code, no conviction could be bug- 
tamed under sections 419 and 511, Indian Penal Code, 
though the facts might constitute an offence under 
section 182, Indian Penal Code. . 

Quesn-Eupress y. Ganesh Khandersao and Garesk 
Dowlath, 13 B. 506, referred to. Im re Manikax 
Pinar, 19 M L. J. 271;4M. L. T. 824;8 Cr L. J. 
421 609 
a = 6181 723 
S. 20 I —Concealing body of nus 





dered person. 

Concealing or otherwise disposing of tfo body of a 
murdered person amounts tocausing disappearance 
of evidence and 18 punishable under section 201 of the 
Indian Penal Code. MUZAMMAL V. ÆUPEROR, 8 P. W. 
B. 1909 Cr. 622 
—— c 8. 223—Negligently sufeying mı- 

soner to escape— Marching prisoner after sunset con- 

trary to the orders of Magistrate. 

Where the only fact found against an accused 
charged under section 223, Indian Penal Code, was 
that he marched a prisoner after sunset, contrary to 
the directions of the Magistrato, and that the prisoner 
escaped : 

iield, that no offence under section 223, Indian 
‘Penal Code, was made out, Tue District MAGISTRATE 
or NELLORE é 460 
———_—_—_— 8. 296—Disturbing assembly Lan. 

fully engaged >in “wolehip—Highiay—Religious pro- 

cession. 

As no assembly can be lawfully engaged with- 
in the meaning of section 296 of ‘the Indian Penal 
Code on a highway, a pelon cannot be con- 
vioted of an offence under that section for Ravihg 
taken possession of drums from certain bogs who were 
beating them on a public road tosummon peoplo for 
a procession during Muharram, which the accused 


" restored to them the next day. 


The Ohief Court in quashing conviction of the ac- 
oused refused to consider whether the action of fhe 
accused constituted «a technical offence under any 
other provision of law. EMPEROR T, DHALU Ray? 119 
P. L. R. 1909 . 


z 
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-——— SS. 299, 300, 304—Nurder 


—Culpable homicide—Intention to cause injury aufi- 
cient + ordinary course of nature to cause death— 
Intention to cause snju. y likely to cause death 

The distinction between the intention to cause injury 
sufficient m the ordinary course of nature to cause 
death, and the intention to cause injury likely to cause 
death, depends upon the degree of probability of 
death resulting from the act committed. Apart from 
cases falling within the second clause of section 800-of 
the Penal Code, if from the intentional act of injury 
committed, thé probability of death is-high, the finding 
should be that the accused intended to cause death 
or injury sufficient in the ordinary course of nature 
to cause death, and the conviction should be of marder 
unless one of the exceptions applios; if there was pro- 
bability, in a less degree, of death ensuing from the 
act committed, the finding should be that the accused 
intended to cause injury likely to cause death and the 
conviction should be of oulpable homicide not amount- 
ing to murder. 

Shwa kin v. King- Emperor, 3 L. B. R. 122; 3 Cr. L. 
J. 355, referred to, Po Sin v. EMPEROR, 6 L. B. ZO 
s. 300 710 
——— S. 302—Murder—A person mur- 

dered by two—-Effect of doubt as to which of the two 

committed murder. 

Where it is shown that one of two persons must have 
murdered a decedsed person but it is not clear, whioh, 
both must be acquitted. 

Torap Ali v. Queen-Empress, 22 C. 638, followed. 
MUZAMMAL t. EMPEROR, 8 P. W. R. 1909 Cr. 622 
——_—__— 8. 304 710, 867 


am maan $8. 307, 328, 51 1—Attemzt 
® to administer poison—Quantity of poison not -known— 

No evidenes to prove probable effects of poison—Inten- 

tion to cause hurt. 

Wheré the acgfised was proved to put some powder 
in the food, which was found by the Chemical Ex- 
aminer to contaixf poison, but there was no statement 
or evidence of the quantity of poison found in the 
food, er of the probable effects on any one who 
might have eaten it : ‘ g 

‘ald, that the accused could not be held, under 
the circumstances, to have intended to cause any- 
thing more than hurt and could only be convicted 
of attempt to commit an offence punishable under 
section 828 of the Penal Code. Mi Pu t. EMPEROR, 
Š L. B. R. 79 721 
S. 326 96 


n s. 328 721 


—— SS. 361, 363—Kidnapping— 
Consent of guardian subsequent to the offence—Motive 
Punishment. 

To conftitute an offence under section 363, it is 
sufficient to show that the minor was taken away 
without the consent of her lawful guardian. 

The consent of the guardian given subsequent to 
the com on of the offence would not cure it, 
Motive has nothing to say to the offence of kidnapp- 
ing, though it may, of course, have much to say to 
the punishment. In the matter of the petition of 
Dhuronidhur Ghore, 17 U. 298, referred to. 

Evon if the acoused thought that the lawful guardi- 
an, “had he known of the taking away of the ward, 
woul have no objection to his taking him, yet, if 

. 
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in fact there was no consent to the going, the 
offence would be committéd Jagannadhg Rao v. 
Kanaraju, 24 M. 284, referred to. ° 
Where the temporary guardian is proved to have 
been in collusion with the other party, and the taking 
away is accomplished in, consejuence of such 
collusion, there can be no consent of the lawful 
guardian. GANESH V. EMPEROR, 31 A. 448, 6 A. L. J. 
682 480 
——— S. 363 480 
—— SS. 379, 405 —Theft—Criminal 
breach of trust—Land with standing paddy entrusted 
to accused—-Cutting of paddy by accused— What 








gene: 

ertain land on which was standing a crop of 
paddy was entrusted to the accused to take care of 
and watch until the paddy was ripe, when they 
were to give notice to the complainant who would 
out it. When the paddy was ripe, the accused them- 
selves cut the crops and disposed of the same : 

Held, that the accused were guilty of either crimi- 
nal breach of trust or theft. 

Jugdown Sinha v. Queen-Empress, 28 C. 372 and 
Reg. v. Girdhar Dharamdas, 6 B. H. ©. R. Cr. 83, 
distinguished. ‘ 

Empress v. Bhagu, Ratanlal’a Unre, Cr. Cas. 928, 
followed. Durea Tewaai v Exprror, 36 0. 758 189 
mn 8: 403—Crininal misappropria- 

tion— Agreement to +e-pay—Acquiital tllegal—No ap- 

peal—High Court's power to interfere in revision. 

D was tried for criminal misappropriation of 
money. The Magistrate acquitted him on the ground 
that there had been no misappropriation as the com- 
plainant had agreed to give him time to re-pay the 
money: Held, that the acquittal was illegal. 

Heid, further, that in 8 case where an acquittal 
proceeded solely on a mistakon view of law, the 
High Court had power to interfere in revision al- 
though there had been no appeal by the Local Go- 





vernment. Musammat Nanui BAHU v. Daunxpsg, 6 
A. L. J. 758 P 

S. 405—Criminal breach of ioe 
a ————. 88. 405 and 408—Breach of 


trust by servant—Failure to give correct account—Dis- 

honest intention not shown. 
_ Where the master was in debt to the servant 
for a sum exceeding Rs. 800: eld, that the mere 
failure of the servant to give a correct and true 
account of the manner ‘in which the servant had 
spent asum of Rs. 32 in numerous Court proceedings 
did not necessarily imply a dishonest intention. 

Uniess dishonest intention is shown an offence under 
section 403, Indian Penal Code, cannot ge made ont: 
Darra Ram KASHINATH WAGLE v. Expezorn 285 


ss. 411, 447—Oriminal tres. 
pass, essentials of —Intention to annoy. 

To constitute an offence under section 447, Indian 
Penal Code, it must be found that the accused in- 
tended to commit-an offence, or to intimgdate, in- 
sult or annoy, the complainant. 

The foot that the accused’s act osused annoy-@ 
ance will not render it an offenco, unless the inten- 
tion of the accused was to annoy. . 

Queen-Empress v. "Rajapadayachi, 19 M. 240; Em- 
pera v. Jungi Singh, 26 A. 194 and Emperor v. Bang, 
27 A. 298, referred to. In re VENGATARAMANUJA 
Benni, 6 M L. T. 263 
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———— s8. 415, 419 609 
e~e 8. 447 828 
E. E ag na gg 448, 451—Offence which 


® accused intended to commit i» a substantial sngredient 

' of offence under s. 451—Kxpressa finding necessary— 

[ Intention of accused need not be specified for offence 
under 8. 448—Complainant fabricating false evidence 
for aggravating offence, effect of. 

e complainant charged the accused with house- 
trespass with the mtention of committing theft. 
The Magistrate disbelieved the allegation as to 
theft, and found that the accused entered the com- 
plainant’s house but not with the intention of cont- 
mitting theft. It was also found that the complainant 
had detected the accused lying concealed in a half- 
undressed condition under the cot of the complainant’s 
wife. The Magistrate convicted the acoused under 
section 451 of the Penal Code, stating that it was not 
necessary to specify exactly what offence the accused 
intended to commit: 

Wield, (1) that the conviction under section 451, 
cannot be maintained’ unless there is an express 
finding as to the nature of the offence which the 
accused intended to commit, as the latter is a 
substantial ingredient of an offence under section 451. 
Brij Bast v. Queen.-Kinpress, 19 A. 74; Balmuk nd 
Ram v. Ghansamram, 22 C. 891, relied upon. 

(2) that the conviction can be supported for the 
minor offence under section 448, for under that section 
it ia not necessary to specify precisely the intention 
of the accused It is sufficient if the prosecution 
show that the intention was a criminal one. 

This intention may be inferred from the cir- 
cumstances of the case. Emperor v. Ishri, 29 A. 46; 
3 A. L. J. 652,4 Cr. L. J 291; A. W. N. (1908) 279, 
Pioceedings 15ih November 1869, 6 M. H. O. R. App. 5, 
followed. 

(8) that owing to the conduct of the complainant in 
fabricating false evidence in support of a false 
charge of theft, it was in the discretion of the 
Magistrate to discharge the accused and to decline 
to enquire into the minor offence. Such conduct is 
also a good reason for substantially reducing the 
sentence. EMPEROR v. HENEzIE, 3 S. L. R. 86 895 

s. 451 895 
— — §. 499, Exc. (9)—Defamation 

—Ez-communication from caste—Good Fatth—Test— 

Publication of resolution of ex-communication in dis- 

charge of duty. 

There isa dividing line between the passing of a 
resolution ata caste meeting and its communication 
by the authorities of the caste to its members m 
the discharge of their social duty. If any member 
of a caste” publish to all its members a caste resolu- 
tion in suoh discharge, the law will hold the occa- 
sion of the publication to be privileged. The mem- 
ber who published it was bound to publish it and 
the members of the caste had an interest in hearing 
it. But then there must be good faith on the part 
of the nember who published, that is, it must be 
e proved that the publication was made with due care 

and attention. That is a question of fact, 

One test of good fáith is whether the circumstances 
of the case show that the accused: made the imputation 
having reasonable grounds to believe it to be true. 

“ Virsi Buaawan v. Bar AMBA, 11 Bom. L. R. 638 744 

i Bi D 609, 721 
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Plaint returned for presentation to the proper 
Court for want of jurisdiction—Plaint re-presented 
to the same O$urt after striking out certain prayers 
to bring it within its jurisdiction—Power of Coms 
to receive the plaint as amended—Amendmont 

—— Amendment—One construction of a will ma 1 
be abandoned &nd another substituted for tt 
Where a claim is based on the strength of a will-t 

is competent to the plaintiff to abandon one cor- 

struction of the will and to substitute for 1t another 
as the basis of his title. Therefore, the plaint, in 

a possessory suit by the reversionary heirs, whea 

alleged, as originally framed, that the intervening 

female had only a life-interost, could be so amendel 
as to allege that the said female had an absolute 
interest in the property and that the plaintif-, 
instead of claiming title as reversionary heirs to the 
father of the female, were entitled to claim directly 
as her heirs. ORUNI LALU. Suras Ram, 83 B 433; 
11 Box. L. R. 708 765 


Pleader—Professional misconduct—Malversatiun of 
client's money—Adequate puntshinent—Bombay A t 
(XI of 1386), e. 16. 

The retention by an advocate of his clients’ money 
to which he had no colour of right, constitutes pro- 
fessional misconduct. 

It is a grave misconduct on the part of a barrister 
to receive money in furthorance of a contract of 
indemnity of bail, which is illegal both in Englan‘l 
and India. . 

Bailo v. Teal, 15 Q. B. D 6501; Fateh Singh v. 
Sanwalvingh, 1 A. 751, Consolidated Exploration anıl 
Finance Compmy y. Musgrave, (1900) 1 Ch. 87; 09 
L. J. Ch, 11; 8L L.T 747, 48 W. R. 208, 64 J. P, 
89; Luzmanlal v. Mulshankar, 10 Bom L.R 553 ; 
32 B. 449, relied upon. It is nothing less thin 
criminal dishonesty to deny that he so received fie 
money and to retain it on the preteneo that it was 
a fee. 

The adeqnate punishment for an advocate for 
malversation of his clients’ money and for pro- 
fessional misconduct is the canc8llation of his sawa l, 
In re PROFESSIONAL MISCONDUCT or x, 3 8. L. R. 48 

e 897 

Fraud on Pleader is fraud on client 4 

—-S organising à political meeting—Conviction 

of a speaker at the meeting for sedition—Publisi- 

ing a loallet to honour B. O Pal—Abetment of 
sedition—Misconduct--Notice to pleaders to stato 

charges with particularity 344 











omae 





tion—Damages not claimed tn plaint—Fees should be 

calculated on the value giren tn plant. 

In Bind, pleader’s fees are to be calculated in 
accordance with fection 17 of Act XIIof 1866 and 
the rules made thereunder and not aocording to 
section 56 of Regulation II of 1827. Bai Meherbar ve 
Mazanchand, 29 B. 229,7 Bom. L R. 131, hot applied. 

Tn a suit forthe prevention or reparation of s 
wrong, the pleader’s fee is to be caloulated® om the 
amount dooreed, or where no amount ip decreed, on 
such amount, not exceeding any valuation sct forth 
in the plaint, as the Oourt may think reasonable. 

Whenever an injunction is claimed and the cir- 
cumstances are such that damages could be claimed 
and givenin the alternative, the plaintiff should, befure 
the plaint is accepted, be called on to put a Yalue 
on the damages and pay the Conrt-fee gen the 

- a . 


°8 Tees, calculation of —Suit for injure- ° ‘ 


wa 
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amount, under peril of being refuzed damages in the 
decree ; but where ‘damages are not assessed by 
plaintiff, the Court has no right to assess them for 
the purpose of calculating the pleader’s fee of the 
adverse party, LAMBAJI Mori v. Kgwat GOPALDAS, 
3 S. L. R.97 901 


Pleadings— Objection should not be allowed to 
be taken after evidence 18 closed 382 
y plaintiff to succeed upon —Prayer for 
general relief—Relief mot prayed for may be granted 
~ if not inconsistent with pleading. 
“A plaintiff is not entitled to succeed ona case 
not to be found in the pleadings nor involved in 
or consistent with the case thereby made. 
Shan Chanter v. Shama Churn, 11N IL A 7, atbp. 
20. 2 Ind. Jur. N. 8. 87,6 W. R. (PC) 67; Mahomed 
Bahar Als v. Ralla Kuer, 11 M. I A. 488, at p. 478; 9 
W. R. (P. 0.) Tand Sreemutty Dossce y. Ranee Lalun- 
mones, 12 M. 1. A. 470, 475, followed. Sir 
Bub even if a plaintiff should mistake the relief 
to which he is entitled in his special prayer, the 
®ourt yet may afford him the relief under the 
prayer for general relief, provided it is such a 
relief as ia conformable to the case made in the 
plaint. dhnot v. Betts, OB. D. R.2783; 14 W.R. 181, 
and Motarin y. Makhan Ld, 9 B.L R. 11 at p. 29; 
17 W. R. 432, referred. to. i 
The test in esoh case is, whether the relief 
sought may be granted upon the facts stated in 
the plaint and established by the evidence and 
whether the variance, if any between the ploading 
and proof will take the defendant unfairly by 
e pugprise. SITAL Das BABAJI t. PERTAP Cacnoer, IL 
0. L. 5.2 408 








© gut for exclusive possession—Plaintiff 

. entitled to jomt possession—Jornt possession should be 

` "deci eed-—Joint possession of property not included in 
plaint cannot be guvnted. | ; ) 

` Téa plaintiff, who has claimed exclusive possession, 

is found qntitled to joint possession, the latter relief 

jg not mconsistent with his original claim and should 
allowed, but only in respect of the land of which 

exclusive possession is claimed and not of other Jand. 
Parashram v. Miraj 20 B. 669; Naranbhai v. Ran- 

chod, 26 B. 141, followed. ; ‘ 

"Debs Dayal v. Bhan Pertap Singh, 910. 483 at pp. 





e e 439, 440, referred to. Hvar KHAN v. Burron KAN, 
BN. L. R. 105 - 5 
sai Written statement— Amendment—Plea 








ivilege at commencement of trial not allowed. 
ee ae in a suit for damages for libel 
stated that he did not intend to proceed with 
dhe plea of justification, but applied at the com- 
mencement? of tho trial for leave to amend the 
written statemont bye setting up ® plea of pri- 


vilege :* = 
e Held, that the application should be refused as 
. it ane be “unfair to the plaintiff to allow the 
defendant to raise a new defence of which the 
plaintiff had no 


need, and it m 
the defendant coald claim privilege and the plea 


idered to be.purely an afterthought. LAJPAT 
ee W.N. 56 


T. 78; 
Rar V. ENGLISHMAN, 13 O. ; 6M L. 
980.808 224 
e 4 . 
ae 
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Pleadings—concld. < Kie 


° ° 
Pldint not: containing specific aver- 
ment of orrors—No objection .taken to me of, 
suit—Objection not allowed to be taken a agile 

+ 24 


stage 
Suit for rent— Damages for use an 
occupation, when can be allowed © 346 
Claim for general account and share 
of specifiq items—-General rccount cannot be claim- 

-ed on failure to prove specific items 878 
eaaa Construction of 723 
Decision of Court must be based on 

case found tn pleadings or involved therein 

It is absolutely necessary that the determination 
in a cause should be founded upon a case either 
to be found in the pleadings or involved in, or con- 
sistent with, the case thereby made. HB hanchunder 
v. Shana Chuin, JIM. I.A. 7;2 Ind Jur. N. 8. 87 ;6 
W. R. (P,O ) 57 ; Mylup ra Iyasniomy v. Yeo Kay, 14 
C 801, 14 I. A 188, followed. CHBISTEX8SEN v. SUTHI, 
5 L. B. R. 76 719 
———--— Appeal, second—Plea of limitation by 

ddverss possession saised for the first time in second 

appeal cannot be allowed, 

Plaintiff sued to eject dofendants from a horse. 
Defendants pleaded that they had acquired the house 
by gift from plaintiff’s husband, since deceased. 
Both Courts found that there waa no gift and that 
defendants occupied the house by bare license. 
In second appeal, the defendants urged that they 
had boen in adverse possession for more than 12 years 
and the suit was consequently time-barred’ This 
plea was never raised in the lower Courts. 

Held, that the question of limitation by adverse 
possession could not be raised for the first time in 
second appeal Ma Yin v. Ma Pu, 4L. B. B. 238, dis- 
tinguished. Po Myar. Ma Le, 5L. B R.82 7HI 
Suit for ejectment as tenánt—Tenancy 

not proved—~Poxsesston without title—Decree to be 

passed on plaintiffs title i 

Plaintiff sued for ejectmont on the ground that the 
defendant was a tenant of the shop and refused 
to vacate it. Plaintiffs failed to establish the ten- 
ancy but it was found that the defendant was in 
possession without title. 

Held, that although the plaintiffs had failed to es- 
tablish their case as to the letting, they should 
nevertheless get a decree on their title unless the de- 
fendant could show a better one. 

Balmakund v. Dalu , 25 A. 498, followed. 

Surendra Narain Singh v. Bhat Lal Thakur, 22 O. 
752; Ram Ohandra Bapaji Gokhale v. Vusudev Morbhat 
Kale. 10 B. 451, not applied. Sania Rau r. RAM 
Nanay, 12 O. O. 183 589 
————-———Frounds neither raised ing pleadings 

nor in the Memorandum of appeal—Appstlate Oourt’s 

power to decide case on such grounds. 

An appellate Court ought not to decide a case on 
a plea not raised by the pleadings or in the gronnds 
of appeal to that Oourt. BHAGWANTI V. JAGARNATH, 
6 A. L. J. 636 R 
Possesslon—Joint khas possession—Co-owner— 

Land leased out by co-owner within three years of e 

auit—Location of land—Not necessary. 

Where the plaintiff sued for joint khas possessione 
with the defendants, his co-owners, of certain land, 
and it appeared that the land was leased out by them , 
to the tenant defendants within three years of the 
suit, and that the lessees did not in any way improve 




















. l e 
Vol. I] 
Possesslon—concia.. : 


the laud and the plaintiff did nothin 
render it inequitable for him to obtain ‘ax possession 
o&the land: //eld, that the suit was maintainable. 

Madan Muhunv, Rajab Ali, 28 O. 228, distinguished. 

Radha Proshia Wasti v. Esuf, 7 C. 414;9 C. L. R. 
16, Surendra Narain Sinha v. Huri Mohin Musser, 
33 C. 1201, followed. 

16 is not necessary for the plaintiff in such a suit fo 
locate the quantity of land resumed as Chakran land, 
as he has not asked for exclusive possession but joint 
khas possession exclading the Chakran land NITYA- 
NANDA Hazes v. BAKKRSWAR Ta, 100. L. J. 103 399 
~——-Tenant-1n-common—Right to joint posses- 

sion—Eaclusive possession, when can be claimed 

Prima facie a tenant-in-common is entitled to joint 
possegsion of every part of the common property, 
and if his co-tenant wishes to resist his claim, 
the latter should show special circumstances entitling 
him to retain exclusive possession of some part of the 
common property, such ag his having been allowed to 
remain in possession of the land for some time and 
spend money on it. 

Wasudev v. Sukharam, 18 C. P.L R. 158; Patam: 
singh v. Sahadeo, 14 C. P. L. R. 76, followed. 

Robert Watson v. Ram Chand, 17 I. A. 110; 18 
O. 10, distinguished. Hvyar Kuan v. BUTTON KHAN 
BN. L. R, 105 54 
Practice—High Court Rulos on Original side do 

not apply to mofusadl 289 
aaa TO Counsel engaged by plaintiff— 

Neither of two counsel able to be present—Brief to 

be returned when and by whom 992 
Doctrine of stare decisis, application of 








———-~—-Effect of the destruction of record 973 
Duty of Magistrates to have regard to, and 
become acquainted with, the character of population. 

The Magistrates are only doing their duty when 
they have regard to, and make themselves acquainted, 
with, the character of the population amongst whom 
they have to administer justice. They are not only 
entitled but bound to do so, Wise v Dunning (1902) 
1K. B. 167; 7L L J. K. B. 165; 85 L. T. 721; 50 W. R. 
317; 66 J. P. 213; 20 Çox. C. O. 121, relied upon. 
FMPEROR i. GULAM Hoos, 1! Box. L. R. 849 958 
Accused offering an undertakıng to re- 

frain from delivering political speeches—Whether 

Magistrate should accept such undertaking—Undoer- 

„taking not one of penitence i 
— -— Procedure laid down by legislature should 

be precisely followed 774 
Plea of guilty not accepted by Sessions 
e Judge-—Mccussd to be directed to enter a plea of not 

guilty. 

Whero a Sessions Judge does not accept the plea of 
guilty and decides to try the onge, following the prac- 
tice in England, he should direct the accused to enter 
a plea of not guilty. Knopiram Bose r. EMPREROR, 9 
O. L. Je 65 ` 
m Duty of prosecution to call all witnesses — 

Impropriety of introducing private opinion of a person 

in judgment, i 

© itis clearly the duty of the prosecution to put in 
the box all persons having special knowledge of re- 
* levant facts. 

It is quite improper and illegal for a Judge to in- 
trodace into his judgment any person’s opinion pri- 
vately given to him and ho commits’ a very grave 
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Practice—concid. 


judicial impropriety if his judgment has in any way 
been influenced by the said opinion either as to con 
viction or sentence. MUZAMMAL v, Exegror, 8P. W 


R. 1909 Or. 622 
—————— Revision petition when to be tried as an 
appeal 580 








Abandonment of appeal with a claim for 
costs cannot be allowed 
——~———Question of fact—Difference of two 
Courts in India—Material not entirely the samo- 
Privy Council practice 
Evidence—Summoning defendant as wit- 
ness for plaintif and tice tersu is objectionable—- 
Ex» paite proceedings cannot be ordered on failure 
of defendant to appear, when summoned as witner4 
45 
Pre-~emptlon of equity of redemption—Court- 
fee to be assessed on the value of the property 
562 


————_——Pre-emptor must show subsisting right at 
date of decree—Right can be modified by events sul- 
sequent to snstitution of suit—Oudh Laws Act (XVM 
of 1876), ss. 9,11, 13A, effect of-—U. P Land Revenu’ 
Act (LU of 1901, Local), s. 181—Partition, effect os 
relationship of share-holders. 

A plaintiff pre-emptor is bound to show that he 
had a subsisting right topre-empt not only on the 
date when his suit was brought but also on tho 
date when the decree of the Court of first instancy 
was passed. Where owing to the effect of a partition 
coming into force after the institution of his sui, 
the plaintiff pre-emptor ceased to be a co-sharer ct 
the sub-division of the tenure in which the property 
was comprised: Held, that the plaintiff's suit mustgho 
dismissed. 

Sarh Alal v. Hukam Singh, 20 A. 108 Janki Prasıl 
v. Ishar Das, 21 A. 874; Ram Gopal v. Prarg Lul, 21 
A. 441 ; Rhagwun Das v. Mohan Lal, 25 A. 421‘; Rawr 
Hit Singh v. Narain Rai, 28 A 289, followed. 

The status of a pre-emptor under the statuta 
law can be modified by events subsequent to tha 
institution of suit. : 

Mughal v. Jalal, 69 P. R. 1898; Mahtab-ud-Din 
v. Kuram Ilahi, 73 P. R.1898; dtma Ram v. Devi Dia , 
49 P.R 1901; Muhammat Ayub Ahan y. Rure Kha., 
95 P. R.1901, referred to. 

There is nothing in the Ondh Laws Act, which over- 
rides the fundamental principle of the law of pr- | 
emption that a Court should not grant a decree fcr 
pre-emption when it would place the plaintiff in a 
position he is not entitled to hold in the existing 
circumstances of the case. 

Obtter dictum, 

A partition does not alter the relationship of tle 
share-holders of the village inter se, er sectici® 
181 of U. P. Act, III of 1901, until the date fron 
which it takes effect, even tough the partition hug 
been confirmed and all the papers complet8d forg 
before that date. AMIR Hasan r. SARNgR Brot j2 








0. C. 229 
—_- ———————— Agreement—Oompromise-decree in apa - 
tition sutt—Relinquwhment of right of pre-emption 
Where in a compromise, entered into in s partiticn 
suit relating to some joint family property, it wus 
agreed that one member could transfer the property 
to any one whom he liked: Held, that the yight wf 
pre-emption was not thereby relinquisheg. RAMAL 
T, CHAUDHRI Raw Sanur, 6 A. dr 5.687 ° 515 
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Pre-emption—contd. . Pre-emption—contd. = 8 s 
—— Nature of the righi—Vendee pdo nyi existence of the right of pre-emption can be drawn., 
to vendor after institution of aust for pre-emption— WHarnanp v. KALLOO, 6 A. L. J. 719 e2 


Pre-emptor's right not affected —Lis pendens—Mu- 

hammadan Law, rules of, applicable ip Hindus—Pre- 

vemption, a right of aubstitution ant not of re-purchrse 

—Berar Lind Revenn? Coda, x 205. 

After the institution of a suit for pre-emption 
the vendee cannot defeat the pre-emptor’s right , 
by re-conveying to his vendor who has parted with 
the whole of his share 

Ganpatsa v, Joomabhai, 2 N. L R. 160; Kahna v. 
Dewa Singl., 6? P. R. 1879, followed. 

In the absence of allegation or proof as to any 
custom different from, or not co-oxtensive with, the 
Muhammadan Law of pre-emption, that law must 
be applied also to the Hindas. 

Gordhandas v. Prankor, 6 B H. C. R. Ap 263; 
Chateeri Devi v. Sunti Devt, 23 A. 69); 3 ALJ. 
833; A. W. N. (1908) 144, relied upon. 

‘The right of the pre-emptor is not one of 

re-purchase from the vendeo or from the vendor ; 
fre-emption is simply a right of substitution, en- 
titling the pre-emptor by reason of a legal inci- 
dent to which the sale itself was subject, to stand 
in the shoes of the vendee in respect of all the 
righta and obhgations arising from the sale under 
which he has derived his title. 

Gobind Dayal v.*Inayatu'lah, 7 A. 775, followed. 
Musammat Raval v. JRBHAN, 5 N. L R. 136 923 
Bale of cir land—Bir-holder not full owner 

of the plot —No right of pre-emption 

Where a str-holder is a mere str-holder and not the 
fall owner of the plot or of a share thereof. on right of 
preemption arises on a sale ofsnch s:r. Safdar Als v. 
Dost Muhammad. 12 A. 426; Ali Husain Khan v. Tas- 
adduq Husain*Khan, 28 A. 124; A. W. N.(1905) 219 ; 
2A. LG 612; Inayat Mean vy. Aminuddin 
Ahmad, A. W. N (1888), 182; Sutal Prasad 
v. Amtul Bibi,7 A, 6383; Hutain Buksh v. Damar 
Singh, A. W.N (1904) 118; Hazari Lal v. Ugrah 
Rai, A. W. N. (1834) 108, Raghunath Singh v. Gopal 
Singh, A.W. N (1886) 144; Dikhni Din v. Rahim- 
wnnte1,16 A. 413, referred to. MATA Din v. Kasur 
Nata 461 








Previous decree of Settlement Court, 
granting right of pre-emption— Effect of the Act— 
Statutory right not affected by previous decres 
unless evidencing custom 665 
See PUNJAB Laws Act. 

See PUNJAB PRe-EMPTION ACT. 
———- ——Custom—Mousa Toki, Tahsil Nurpur, 

District Kangra—General custom for the distnet 

laid down by Government—Hffect of Government 

declaration—Constraction of wajib-ul-arz—Incon- 
* sistent cystom eet up on its attestation 3 
Oustom — Recorded tn Wajib-ul-arz of 
1863—Wajib-ul-arz of 1890 silent on the point—Con- 

struction. . 

The wajtb-yl-arx of 1863 recorded aright of pre- 
emption but that of 1890 was silent on the point. 
The wajtb-u!ure of 1863 was prepared, when Re- 
gulation VII of 1822 wasin force, under instruc- 
tions contained in the circularof the Board of Revenue 
to record rights based on custom :— 

Had, that the wajib-ul-arz of 1863 continued in 
force ag regards the custom of pre-emption, and that 
the silence jn the record-of-rights of 1890 is not 
g silence from which,any inference opposed to the 





























Zamima khewat, entry in—-Iand Govt 
ernment property at the time of entryg—Entry neither 
evidence of custom nor of contract. 

An entry as to pre-emption was made by the 
Settlement Officer in camtms khewat in 1884. At 
the time when this entry was made no zaminlari 
was in existence - 

JL ld; that the entry could neither be evidence of 
custom nor of contract. JAGMOHAN SINGH v. BARIU 
Mat 40 
——Vendee stranger at the date of institution 

of suit becoming a co-sharer subsequently—Crucial 

date 18 the date of institution of sutt—Date of decree. 

The suit land was sold on the llth of Sep- 
tember, 1903, and the suit for pre-emption was 
brought on 10th of September, 1904. The Court 
of first instance dismissed the suit on December 
22,1904, on the ground of insufficiency of Court- 
fee, and this on appeal was confirmed by the 
District Judge on April 11, 1905, The pre-emptor 
preferred an appeal to the High Court which re- 
manded the case to be tried on merits. During 
the pendency of the appeal in the High Court, the 
defendant vendee, who had hitherto been a stranger, 
became a co-sharer in the village by purchase : 

Held, that the vendee’s becoming a co-sharer, 
under the circumstances, did not affect the pre-emp- 
tor’s right to succeed against him. The date of the 
institution of the suit was the crucial date and 
that if the pre-emptor was able at that time to 
fulfil! the conditions necessary to entitle him toa 
decree, a decree ought to be made in his favour. 
Even if the date of the decree were to be con- 
sidered as regulating the rights of the pre-emp- 
tor it must be the date on which a deoree in 
his favour would have been made but for the 
error of the Court and not the date on which the 
error having been corrected the case came back to 
the Court to be dealt with on the merits. 

Rim Gopal v. Prari Lal, 21 A 441, distinguished; 
Janki Prasad v. Ishar Dis, 21 A. 874; Hhkagwan 
Das v. Mohan Lal, 25 A. 421; Ram Hit Singh v. 
Narain Rai, 26 A. 889; Ghasitey v. Gobind Das, 80 
A. 467; Serh Mal v. Hukam Singh, 20 A 100; Nasir 
Aly Khin v Natho Bibi, A. W. N. (1908), 215; Nabshan 
Bilt v. Kaleshar Rai, A. W. N. (1907), 110, referred 
to. Rowan BINGH v. Boao Lat, 8 A. L. J. 699 

Exchange—W ajib-ul-arx—Interpretation. 

An exchange gives rise toa right of pre-emption 
where the wajib-ul-arz provides such right in every 
case of transfer. 

Where a wajib-ul-arz is a record of the custom 
that a preferential right of pre-emption exists in 
favour of own brothers or other “ekjaddi” rela- 
tives, nn own brother does not stand on an equal 
footing with a bhi ekjaddi but his right is supe- 
rior to that of the latter, DARYAO BINGAH v.°JAHAN 
Sivan, 6A. L J. 785 


——Pre-emptor not co-sharer at the date of 
sale, but becoming co-sharer by right of inheritancee 
at the tine of institution of swit—Whether suit 
maintainable—Association of stranger as platntiff— | 
Forfeiture of right—* Stranger” meaning of —Member 
of co-parcenary body, not stranger—- Pre-emption based 
on custom oreMuhanmadan Iaw—Analogy. 
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(1) A person having a right of pre-emption does not 
forfeit ih by associating with himself as plaintiff a per- 
son who, though a member of the co-parcernary body, 
does*not possess the right of pre-emption Chhoti v. 
Husain Baksh, A. W. N. (1898) 25, followed ; Bhupal 
Singh v. Mohan Singh, 19 A. 324; Bhawani Prasad v. 
D.mry, 6 A. 197, distinguished. 

(2) Richards and Tudball, JJ.(Banerji, J. disaenting)— 
A successor, by right of inheritance, of a person who 


had the right of pre-emption at the date of tho sale 
but did not seek to enforce it, can enforce that 


right. Muhammad Yusuf Ali Khan v. Dalkuar, 20 - 


A. 143; Aounsilla Kunwar v. Gopal Prasad, 28 A. 
424; A. W.N. (1908) 73; 3 A. L. J. 191, followed, 
Sheo Naran v. Hwa, 7 A. 535, distinguished. 


Per Baner, J.— 


A person, who had not a right of pre-emption at 
the date of the sule, cannot acquire that right by 
reason of his subsequently inhenting the property of 
the person who had the right but did not seek to 
enforce it. Sheo Narain v. Thra, 7A. 535 (F. BJ), 
followed. - 


Per Richards, J.— 


It does not follow as a general proposition that 
the analogy of the Muhammadan Law should be applied 
in pre-emption cases arising out of custom. 


Per Tudb ill, J.— 


In oases where right to pre-empt is based on custom, 
by a “stranger” ıs understood one who has no share 
inthe mahal concerned. A member of the co-par- 
cenary body, who has an indefeasible right to the share 
he holds, is not astranger merely because he has not 
a right to preempt. Chhotu v Husin Baksh, A. W. 
N. (1893) 25, approved of; Fida Ali v. Mwafar Aly, 
5A. 65; Bhupal Singh v. Moran Singh, 19 A. 324, 
referred to. SHEIKH WAJID ALI v. SHEIKH SAHAN, 6 
A. L. J. 887; 6 M. L. T. 852 


——— Hagiet mutfarika, owner of —Hissadar in 
the village—Sale of an isolated plot—Pre-emptive 
right of co-sharer in village. 


A certain hagtst mutfarika, which was assessed to 
Government Revenue and the names of the owners 
thereof were ontered in the Kerra! of the village, 
was sold. Held, that the owners of this isolated plot 
were hissadara in the village and the sale was 
the subject to pre-emption by the co-sharers in the 
village according to the wajibul-ars Jodha Singh 
v. Bhola Nah, A. W. N. (1904), 118, distinguished ; 
Kalan Maly Madan Mohan, A. W. N (1895), 93; 
Mamat Als v. Asmat Bibb, A W N (1885), 185; 
Safdar Ali v. Dost Muhammad, 12 A. 428, referred to. 
Baxar Das v, SHIB LAL 9I 








Wajb-ul-arz—Construction —Language of 
the Wajib-ul-arz, variation in—Custom or contract. 


The Wajib .ul-arzes preparedat the two successive 
Qettlements contained provisions about pre-emption 
in different words, but the words used in the one 
wey notin conflict with the words used in the other: 
Held, that the documents recorded éustom and that the 
variation in the language did not affect its existence. 
Tasiddugq Husain Khan y. Alt Husain Khan, A. W. N. 
(1908), 121; 5 A. L. J. 470, referred to. Bacui LAL 
t, DAL CHAND à 819 
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‘Wajib-ul-arz, construction of—Partition, 


effect of. 
In a suit for pre-emption, the plaintiff relied on 
& wajib-wlars whigh provided :—‘A co-sharer wish- 


ing to sell his share must sell it first to brothers 
who arealso co-sharera, second to fissadars in the 
pitt, third to the lambardar of the path, 
fourth to the lamba'đar of tho village, fifth 
to a co-sharer in the vilage.” When the wajib-ul- 
ars was prepared the village was an imperfect pa'- 
tiduri village. It consisted of no maha’, and tho 
whole of the co-parcenary body were jointly res- 
pousible for the payment of the revenue. Subse- 
quently the village was divided into two Mvhale and 
the plaintif held a share in the mihak other than 
that in which the property was situate: Held, that 
the effect of partition was that the plaintiff ceased 
to be a co-sharer of the vendor and he had no right 
to preempt. Dalganjan Singh v, Kala Singh, 22 A. 
1, followed. 

Jankiy, Ram Partab, 28 A. 286 ; 2 A. L. J. 883; A. 
W. N. (1906) 2, distinguished. Gopan SINGH r. 
GANGA PRASHAD 827 


Wajib-ul-arz—“ Intiqual” whether in. 
cludes a usufructuary mortgage. 

The word ‘‘imtrqual” is sufficiently wide to 
include a transfer by way of usufractuary mort- 
gage Rim Narain v, Ganga Ram, À. W.N. (1808) 
19;4 A.L. J. 814, referred to. CHANDRABHAN LALL 
v, MANIK PANDY 














-Wajib-ul-ars—Construction—Custons or 
contract—Presumption of custom, 


Where e document is headed “«twajtb-ul-arz’’ ore 
“‘dustor dehi” and in the body of it issmentioned 
the custom relating to samlat landa in patti and 
thok, and in the clause relating to pre-emption 
it ig stated that “at the time of a transfer the 
custom mentioned above should beobserved.” Held, 
that the document was the record not merely of 
contract but also of custom, and that thg pre- 
amble to the wajib-ui-arz that “the co-sharerg would 
be bound by the conditions mentioned in the docu- 
ment during the term of the settlement” does not 
affect the document being a record of custom: 

Held, also, that unless from the terms of the 
waytb-u!.art it is clear that it rocords a contract 
the entry in it must be deemed to be the record 
of a custom. Mayidan Bibi v. Sheikh Hiyatan, A, 
W. N. (1897) 3, referred to. TeLU Rax v. RAJA 
Rax 722 
Wajib-ul-arz—Interpretation of documents 
—Farnation in the terms of Wajib-ul-arz—Custom or 
contract—Oustom must be certan. 


Where there is a variation between Wo wa. 
jib-wl-arset, prepared at two suceessive settlements, 
es to the manner in which the pre-emptive 
right is to be exercised, the documents cannot be 
held to record the existence of a custom. A custom, 
to which the force of law has to be given by 
the Courts, is one which must be certain and 
not liable to change. 

Mayidan Bibi v. Sheikh Haya*’an, A. W. N. (1897),3; 
Tassaduq Husain Khan, v. Als Husarn Khan, A. W. Ñ. 
(1909), 121; 5 A. L. J. 470; Kesho Ram v. Ajudhia Nath, 
6 A.L.J.9;1 Ind. Cas. 82, noticed. RAM Prasiap 
Misger r. Banu Manapgo PARSHAD ` e 640 
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tent clauses to be rejected. 


The Wajtb-ul-ars of a village contained the follow- 
ing- provisions as regards pré-emptign :—“A co-sharer 
who wishes to sell or mortgage his share must first 
offer to his co-sharer in the village (sharik deha) 
after him tò a hssadar putts degree by degree and 
after him to a Aisszdar in the village and after 
these persous to a stranger.” 


Held, on the proper construction of the JVajib-ul-ars, 
the first right of pre-emption is to the co-sharer in 
the pitti and after him toa co-sharer inthe village. 
The first clause in the wajtb-ul-ars is inconsistent 
with the third and 
the second; under the circumstances it must be 


jected. KUAR Lat SINGH r. KUAR KARAM SINGH, 6. 
AT 496 


A. L. J. 652 
Wajib-ul-ars, construction of —Custom or 
contract—‘ For the future” significance of. 


At the Settlement of 1863, a wajib-ul-arzs was pre- 
phred which contained the following pre-emptive 
clause “ For the future if any khewatdar wishes to sell. 
or mortgage his property he must transfer 16 for a 
reasonable price firat to his own brother, if he re- 
fases to take, then to some other relation, and lastly 
if his relation refuse, then to the other khewatdars of 
the pati: and village.” The wa;1b-ul-ars of 1890 was 
silent as to pre-emption but contained “whatever oug- 
toms exist in the village they are to be found entered 
in the toajib-wl-are prepared at the last Settlement.” 
Subsequently the village was partitioned but no new 
pajtb-ul-ars was prepared. Held, that the opening words 
of the pre-emptive clause in the wajrb-ul-ars of 1863, 
“ f6 the future” clearly show thatit is not the re- 
cord of. custom but the recital of a contract. 
From ə significant silence of the wajib-ul- 
drs in 1890 in dto any right as to pre-emp- 
tion, it could be reasonably inferred that the co- 
sharers did not wish to continue the previous coven- 
ant as*to pre-emption: Dalzanjan Singh v. Kalka 
Bingh, 22 A. 1; A. W. N. (1899), 111, referred to. Tora 
v. SHEO NARAIN, 6 A. L. J. 715 534 











sale subject to—Vendee mortgaging the 
purchased property to the vondor—Pre-emption 
suit—Both vendor and vendee made defendantsa— 
Vendor not defending suit—Decree against vendee 
only-—Pre-emptire price received by vendee—Ven- 
dor's right to recover the mortgage-debt from the 
property—Nature of pre-emption right 782 
decree—Money not deposited within 
fixed time—Application for extension of time cannot be 
granted—Oivil Procedure Oode (Act XIV of 1882), 
8. 214%- Ciml Procedure Oode (Act V of 1908), s. 148 
—General Clauses Act (VII of 1897), 3. 6. 


“In a pre-emption suit a decree was passed while 

the Code ef O:ml Procedure, 1882, was in force, 
directing the decree-holder to pay the purchase-money 
within two months from the date of the decree. 
The deoree-holder did not pay it but made an ap- 
plication for extension of time. Held, that the 
extension of time conld not be granted. Tho 
plaimtiff incurred a liubility wnder the Civil Pro- 
cedtwe Code of 1882 to have his suit dismissed on 
ndy-payment’ of the purchase-money within the 
Leet e 
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is not consistent even with. 
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Pre-emptlon-—concld. . es 


time fixed by the Court, Having regard to the pro- 
visions of section 6 of the General Clauses Mot, 18094, 
section 148 of Act V of 1908, did not apply t8 the 
present case. Though there could be no vested right 
in procedure, the question in the present case wag 
not one of procedure but of obligation and hability., 
Jra Raw v. Jewa Raw, 6 A. L. J. 647 97 
—~———— suit—Different sales by different por- 
sons to one vendee—One suit for all sales—All 
vendors made parties—Suit not bad—Vendors not 
necessary parties to a pre-emption snit—Oourt’s 
: duty not to dismiss but to amend : 
Prescription—L:mited interest. 

A limited interest can be acquired by prescrip. 
tion. If the party in actual possession of & pro- ` 
perty admits that he holds a limited interest in 
it, for example, as a tenant, although he cannot 
plead prescriptive title in regard to general owner- 
ship, he may, in a suit for ocjectment, successfully 
plead his adverse possession to the extent of the 
interest claimed by him. 

Ishan Chandra Mitter v, Raja Ramraxjan Chakar. 
buy, 2 C. L. J. 125, followed. 

Rathamoni Debi v.Collector of Khulna, 4 ©. W. N.” 
597 (P. O0), 27 I. A 188; 27 C. 948, distinguished. 
BaRalk BADRI SAHI v. UHAMRA URAON ` 431 
Presidency Small Cause Courts Act 

(XV of 1882), ss. 18, 22 837 

69 960 


—_—_—— 8: 
Presumption—Will—Testator calling docu- 

ment irrevocable - First page of will signed b 

testator 
—— of Hindu Law about jointness of 

property—-Onus, shifting of 
—~—— Family migrating carries personal 

law—Joint family property under Dayabhaga 563 
—— Consent in writing given by Taluk- 

dan Settlement Officer 753- 
Principal and Agent—Death of principal— 

Termination of Agency—Suit for accounts by prin- 

cipal’s representative—Limitation, when begins to 

run 
— Agent dealing on his owh account 

—Principal’s rights and liabiltties—Contract Act (IX 

of 1872), 88. 215, 216, 236. 

Where an agent appointed to sell his principal's 
goods for a fixed price buys them on his own aoc. 
count without the previous consent of the latter, it 
is competent for the principal either to repudiate 
the transaction under the circumstances mentioned 
in section 215 of the Contract Act or to affirm it. If 
he elects to affirm, he will be liable to pay 
to the agent such charges only as gre incidents 
of the transaction of purchase; but the chargés 
annexed by the terms of the contract to the agency, 
the agent is not entitled to recover. Salomans 
v. Pender, (1885) 8 H. and O. F89 and, Andrews v. 
Ramsey ard Co, (1903) 2K. B. 685 at p. 637; 72 L. J, 
K. B. 865; 89 L. T. 450 ; 19 T. L. R. 620; 52 W. R. 126, e 
relied upon. : 

Section 216 of the Contract Act is merely enabling,, 
and confers upon a principal the right to claim from 
his agent the benefit of the transaction to which ipe 
agency business related, where the agent, without the 
knowledge of the principal, has dealt with the busi- 
neas on his own account, instead of on account of the‘ 
former. The principal is free to exercise that right 
or not, R 

° 
b . 
e e. 


y 
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Section 286 of the same Act contemplates a dispute 
betweene two persons one of whom falsely professed 
as agent of a third party to deal with the other It 
has no relevancy to a case where the dispute is 
between a principal and his agent. JoacHIMsoN AND 
Co. v. MRGHJI Varsi, 11 Bom. L R. 779 I 

—— Power of agent to pledge his 

principal to arbitration 837 
Pakki adat Agency—Place of 
‘payment by agent—Usage of trado—Liability of 

pakki adatya, when ceases : 441 
Principal Sadar Amin’s Act, s. 13— 
Munsiff’a jurisdiction 117 
Prisons Act (IX of 1894), S. 52—Presi- 
© dency Magistrate not a “ District Magistrate” or 
“ Magistrate of the first clase,” within the meaning of 
the section. 
Neither of the terms “District Magistrate,” or 
:“ Magistrate of the first class,” as used in rection 53 
of the Prisons Act, includes a Presidency Magistrate 
‘for the purposes of the Act. 
: Consequently n Presidency Magistrate has no jurig- 
diction to try prisoners for offences under section 52 
of the Act. ExPEROR v Cyora Sinan,83 M. 303 885 


Private Defence, right of 867 


Private International Law—Judgment 
on merits—Es parte judgment 522 
——— c; res of 190 


Privy Counci! Appeal—oOrder of remand 
is not a final order 967 
———— High Court long vacation—Ap- 
“plication for leave to appeal filed during vacation— 
Limitation Act (XV of 1877), s. b and Sch. TI, art. 

177. 

Section 5 of the Limitation Act, 1877, is appli- 
cable to article 177 of Schedule II of that Act. 

An application for leave to appeal to the Privy 
Council was filed in the office of the High Court 
when the Coart was closed during the long vaca- 
‘tion: Held, that the applicant was entitled io the 
benefit of section 5 of the Limitation Act, 1877. RANI 
VENKATA RAMANIA v, KHERODE Merer, 10 © L. J. 118 























_ High Cowt long racation—Ap- 
plication for leave to appeal filed during racation— 
Limitation Act (XV of 1877), a. 6 and Sch. II, art. 
177. 

An application for leave to appeal to the Privy 
Council was filed m the office of the High Court 
when the Court was closed during the long vacation : 
Held, that the applicant was entitled to the bene- 
fiwof section of the Limitation Act, 1877. RAVA- 
Neswak Prasad SINGH v, Bars Nara RAM Goenka, 10 
0. L. J. 120 401 
——— c Quenin of fact—Appellant to 

show that dectsion of Court below is wrong 

Where the first Court after a prolonged and 
elaborate f#nguiry arrived atthe conclusion that it 
could not believe the evidence of the principal wit- 
Fesses called in support of the case of the petitioner, 
and he appeals, the onus lies on him to show that 
thevecision of the first Conrt was wrong NOGENDRA 
Nata Mitter v. KUMUDINI Dasi, 18 C. W. N. 782; 5 
M.L. T. 884 997 
= ——y,leave to—Small amount at 
iseue 786 
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Probate and Administration Act (V 
Of 16581), S. 23 —Letters of Administration, 
application for—Questwns to be considered va such 
proceedings, 

When an application for letters of administra- 
tion is made by ẹ person who is by admitted natural 
relationship entitled, under the terms of section 2 
of the Probate and Administration Act, to make 1t, and 
whom the Court considers to be otherwise o 
proper person to administer the estate, the Court 
ought not to allow proceedings to become protracted 
and costly by entering into disputed pomts such as 
questions of adoption of other persons by the de- 
ceased, which questions could be fought over again 
in suits for administration or for possession of the 
estate. Ma Tox r. Ma Tu, 5L BR 78 719 
m S, 50—Revocation—Im- 

mediate rever stoner, right of, to apply for rerocation— 

Mere assertion of relationship not sufficient, but proof 

necessary— Proper order in revocation case—Infant 

applicant— Mother joined tn application for probate— 

Guardtan ad litem. 

The position of the immediate reversionary heir 
under the Hindu law in relation to the estate of the 
deceased is of such a character as to entitle him to bo 
heard in proceedings for grant or revocation of probate. 

Kamona Soondury v Hurro Lall,8 O 570, 10C L. 
B 409 ; Khettrumon: v. Shyama Churn, 21 C. 539 and 
Beptn Behari Shaha v Monoda Dası, 6C W.N. 912, 
followed., $ 

Sham Sunder v. Achhan Kumar, 25 I. A 183,21 
A. 11,2 C. W. N. 729, explained and distinguished. 

Queere —Whother a remote reversioner 1s under 
any circumstances entitled to be heard in such 
proceedings ? 

Abniash Chandray. Hari Nath, 8320 62. referred tos 

A petitioner for revocation is not entitled to be 
heard upon mere assertion of his relationship with the 
deceased, but upon proof of the alleged relatiqnship. 

In a case in which an order for revocation is 
to be made, the proper order to make is to allow 
the epplication under zection 50 of the Probate 
Act and to recall the probate before the pro- 
pounder is called upon to prove the Will m the 
presence of the objector. 

Where the applicant for revocation was at the 
time of the probate proceedings an infant, he ought 
to have been represented by a guardian ad litem 
other than his mother who had joined in the applica- 
tion for protate, and citation ought to have been issu- 
ed upon such guardian. BrinpaBan CHUNDER SmaHa 
v. SunzsHwar SAHA, 10 C. L J. 263 178 
— — Sr YO— Full administra- 

tion of estate—Permrssion to sell—Maintenance of 

widowo—Act of administration. 

Where the estate has been fully administered 
and there are no debts or legacies of the deccased 
to be paid, nor any outstanding debts to be collectad, 
an application under section 80@f the Probate and 
Administration Act is not maintainable, iS 

Where the widow isthe exccutrix and jg entitled 
to maintain herself out of tho income of the 
properties covered by the will, it cannot be said that 
as ber maintenance is a charge on the estate, the 
payment of such maintenance is an ect of adminis- 
tration and that, therefore, till her death the estato ig 
not fully administered., 

Nursing Chunder Bysack, In the goods of. 3 C. WN. 
635, followed. LAKSHMI NARAIN CHATTERJERY, NANDA 
Rant Dest, 90. L. J. 116 : °” 23 
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Promissory note executed by minor is not 
binding—Debt' borrowed by éwo persons, one 
major and other minor—Promissory-note executed 
by minor—Liability of the major-debtor—Oral 
contract independently of promissory-note 403 

Provinctal Smal Borate Courts Art 


(IX of 1887), S. 2 
kh a ll, cl. 35 “ih 


— Sch. 
Public Demands Recovery Act 

(Bengal Act I of 1895), ss. IO, I2, 

5—Certificate—Direction for realization to be made 
from one of the maliks—Civil Proceduie Code (Act 

XIV of 1882), s. 284—Petition under 8, 12, form of— 

Setting aside of sale under certificate—Notice under 

8. 10, non-service of —Effect of. 

A ‘certificate under the Public Demands Recovery 
Act conclhded thins. “The certificate has to issne 
against all the: maliks of the estate in the first 
instance. Afterwards realization may be made from 
B or one of the substantial maliks.” 

Held, that section 28+ of the Civil Proceduro Code, 
1882, allows execution to proceed against a part of 
the estate concerned and applies to the present 
“tase, that the direction is either valid or a surplus- 
age, and that it did not imvalidate the certificate 

A petition not drawn up according to the form 
given in the schedule tothe Public Demands Re- 
covery Act, but which contains the essential re- 
quisites provided for in the form, 1s a petition con- 
templated by section 12 of the Act. 

There must be strict proof of service of notice 
urider section 10 of tho Act before 2 sale can be 
held to be valid. 

Purna Ohandra Chottopadhay v. Dinobandhu Mukho- 
padhaya, 34 C- 811 (F. B ), 5C. L. J. 696; 11 0. W. N. 
a756; 2 M. L. T. 371, followed. 

And want of proof 18 an illegality which viti- 
ates the safe. 

Malharjun v. Narhari, 26 B. 837(P C.), 27 L A. 216, 
referred to. THITTAR JHA v. RAMDHARI Growong 


Punjab Afienation of Land Act 
a I of 1900), s. 9 (2) and (3)—MWort- 
g by way of conditional sale—Conversion into an- 
er hind of mortgage—Cirml Court has no power to 
convert—Reference to Deputy Commissioner cannot be 
nade when mortgage has ceased to .ubsist~-Power 
ander a. 9 (2) can only be exercised during the “ Cur- 
rency ” of mortgage—Powwer of Deputy Commissioner 
to decline to take actton—Effect of non-interference— 
Civil Court should not make reference when. Deputy 

+ Commissioner has previously declined to take action. 

A Civil Court is not competent to interfere, suo 
motu, with a mortgage by way of conditional sale, 
executed before the Punjab Alienation of Land Act 
came into force, in such a manner as to usurp the 
powers given by the Legislature to the Revenue 
outhorfties, and to convert such a mortgage (against 
the wishes of the mortgagee) into a mortgage of the 
eki prescribed by section 6 (1) (a) of the Panjab 
Alienatiop of Land Act. 

Where the proceedings, under Regulation XVII of 
1806, forthe foreclosure of right to redeem, have 
been duly taken, and the plaintiff’s right has, by 
the expiry of the year of grace, matured into owner- 
ship and then plamtiff brings guit for possession 
Bs owner, the Civil Court should not make a re- 
feagnce to the Collector under section 9 (3) of the 
#bonahga of Land Act, as there is no. longer any 
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subsisting mortgage. The referenco under section 9 (8) 
can only be made and the power under sedtion 9 #2) 
can only bo exercised when the mortgage is Tent 
or subsisting. 

The Deputy Commissioner, though ` aea 

interfere under section 9 (2) is not obliged to do so 
and it is competent for him fo decline to take action 
under that sub-section and to relegate the parties 
to their original position under the mortgage- 
deed. 
_If he declines to take action, he impliedly, sanc- 
tions the retention in the mortgage of the condi- 
tional sale clause. Bichha Lal v. Gumam, 93 P. R. 
1907, followed. 

The Civil Courts are not bound to refer a mortgage 
by way of conditional sale to the Deputy Commissioner 
in a case in which it ıs proved that he had 
already had it before him and had declmed to 
take action in respect of it. The reference by 
the Civil Courts is to be “with a view to the 
exercise of the power conferred by the sub-section 
applying thereto.” Goran Das v. Harr Sıxan, 88 
P. R. 1909 ; 137 P, W. = To ao 


—— an 10 
Punjab Courts’ ‘Act (XVHI of 1884), : 
$s. 13, 70—Rerison—Order declaring a person 

to be a tout— Legal Practitioners Act (XVIII of 1879), 

8. 36. 

“ Though by virtue of powers vested in the Chief 
Contt, under section 13 of the Punjab Courts Act, it 
is competent to the Court to revise an order passed hy 
a Subordinate Court, under section 36 of the Legal 
Practitioners Act, declaring a person to be a tout, yet 
as very considerable discretion in the matter of pre- 
paring and publishmg its list of touts is afforded to 
the Subordinate Courts, the Chief Court will not 
interfere with any order passed under section -36, 
unless it can be shown that the provisions of that 
section have not been duly comphed with, or for 
other good and substantial reason, for example, it 
would be a good ground fora petition to the Chief 
Court that the petitioner’s name was included in a 
list of touts without any opportunity being given to 
him of showing cause against such inclusion. Simi- 
Inrly, the Chief Court will in a proper case interfere 
if it finds that there isno evidence whatever to sup- 
port the findmg of the Subordinate Court or that the 
evidence, such as it is, cannot legally be. accepted 
as proving that the petitioner is a tout. 

In this case the Chief Court sot aside the order 
passed by the Divisional Judge, on the ground that 
there was absolutely no evidence to the effect that 
tho petitioner was a tout. Charan Das v. Empress, 8 
P. R 1909 (Cr), P. L R.1900 p 17 (CP); Inre Madho 
Ram, 21 A. 181; Emures v. Lall, 14 P. R. 1888 

z (Cr), referred to MAN BINGA v. EMPEROR, 115 P- L. 
R. 1909; 28 P. W. R 1909 Cr. ; 11 P. R. 1809 Cr. 977 
ma S, GO Appeal—Jurredic- 

tion—Swuit for custody of wife— Valuation of such surta à 

changed during pendency of sutt— Suits Waluation Act 

(VII of 1887), 3. 9, Rules under— Values of suts 

tnatituted before not affected by these rules. 

Rules, framed under section 9 of the nite 
Valuation Ac t, efixing the value of suits® for 
custody of wife, do not apply to suits instituted before 
the rules were issued, and canno5 affect ethe 
jurisdiction or course of appeal in a suit 


s. 
s ° 
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instituted before they came into force. Chaudhri 
eNarsingh Das v. Lala Dholan Das, 12 P.R 190, 
F. @, referred to. Dareta r. Kasai, 81 P. R.1909; 
38 P. W: R. 1999; 49 P. L. R. 1909 484 
8.70 977 


Punjab Laws Act (IV of 1872), s. 12 
—Pre-emption—Custom—Mouza Toki, Tahsil Nurpur, 
District Kangra—General custom for the district laid 
down by Government—Effect of Government declara- 
tion—Construction of wajib-ul-arz—Inconsistent cus- 
tom set wp on its attestation—Practice—Ey ect of the 
destruction of record. . 

Plaintiff sued for pre-emption of land situate in 
Moura Toki, Tehsil Nurpur, District Kangra, as pro- 
a in the villago in which tho vendee held no 

nd, 

Tho defendants pleaded that plaintiff had no 
right, not being an agnate of the vendors, and relied 
upon Government letter No. 823 dated 22nd April, 
1862, which provides that the custom of pre-emp- 
tion is not to be presumed to exist in villages of 
the Kangra District, but must be proved in each 
village, and in no case should it be deemed to apply 
to other than ancestral land and in favour of 
other than collaterals. At the time of attestation 
of the wajib-ul-a”s, however, a different custom wag 
recorded under which, among other claimants, a 
land-holder of the village wesalso given the right 
to pre-empt : 

H-ld, (1) that the verified and attested entry ns 
to oustom recorded in the wajib-w-arz munat be 
accepted as reliable in the absence of evidence to 
the contrary. 

Bishna v. Pki, 43 P. W.R. 1998, 1 Ind. Cas 478, 
followed 

(4s) There ig no general custom of the Kangra 
District as to pre-emption and the Government letter 
cannot be held to establish any such custom and can- 
not prevail over Statute Law. 

(441) The record having been destroyed, and con- 
sequently the appellate Court being unable to con- 
fidently come to a definite conclusion as to the pay- 
ment of the purchase-money the pre-emptors who séek 
to disturb the vendeo must take the risk of loas. 
The full amount entered in the sale-desad was con- 
sequently awarded. Kisera Rau v. GULAB DIN, 44 
P. W. R. 1909 973 
—— m Sa 1 2—Pre-emption— 

Custom—Wojib-ul-arz providing for pre-emption tn 

favour of yak jaddi only—‘ Yak jaddi, msaning of— 

No presumption that land is ancestral and not self- 

acquiréd—Onus of proof. 

Plaintiffa based their olnim for pre-emption on 
two ground®: (3) that the land ic smt was ancestral 
qua themselves inasmuch as it descended to the 
vendors from a common ancestor, and that consu- 
quently they, as yak juddis, were entitled to pre- 
empt by virtue of the provisions of the wajib- 
ul-arz, 

(at) that they were land-owners of the village, 
whereas the vendee wasa total stranger. 

e Heli, (1) There is no lezal prosamption that 
the land is “ ancestral ” and not self-acquired. 

€2) The term “yrk juddis ” morns persons descend- 
ed from the ancestor who once held the Jand and 
net merely agnates of the vendor. 

(3) The wajib-ul-arz in this case, declaring that 
there was no goneral custom of pre-emption with 
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only one exception incase of yabjatdit, must be takea 
as exhaustive, and on the principle of Dilsukh Ieu v, 
Nathu Singh, P8 P R 1894 (F B.) the onuslay upon 
the plaintiffs to prove that the custom was differe: 6 
from what it “is stated to be in tho wejrb.n . 
as, 

(4) Section 12 of the Ponjab Laws Act epplis 
only where there ia no custom ; but in this case 43 
the wajib-u!-ers laid down a particular oustom 1) 
favour of yakjaddis only, seotion 12 has no applicatiar. 
JHANJU e. Raw Drat, 45 P. W. R 1909 68 


Punjab Municipal Act (XX of 1891). 
S. 201 —Arrears of rent not recoverable throngh e 
Magwstrate—Termination of Sapurddar’s liability 
Claims for arrears of rert, which are not for any 

arrears of tax, fee or for money claimable under thi 

Panjab Municipal Act XX of 1891, cannot be ronrlizea 

through the agency of a Magistrate under acotion 201 

of the Act. 

Din Muhimmed v. Mun'cipal Committee, Amritsar, 
23.P R. 1903, Cr , followed, 

Held, algo, that the liability of the custodian (Sapnrd-® 
dar) of attached property necessarily terminates if 
attachment falls through. Hira Lat v. Expeaor, D 
P. W. R. 1909 Or. 638 
———.- Pre~emption Act (II of 1905, 

Local), ss. 2 (3), 28, 29—Pre-emption — 

Limutation—Right to sue for pre-emption acining 

before and after commencement of the Punjab Pre- 

emption Act IL of 1905—Effect of s8 2 (3), 28 and 29. 

Where the right to sue for pre-emption haa 
accrued before the commencement of the Punjab 
Pre-emption Acb II of 1903 and limitation has begun 
to ron against the claimant. but' had not expirgd 
upon the commencement of the Act, section 23 of 
the Act applies, and the claiman® will have 
ons year from the date of the commencement of tha 
Act in which to sue. F 

Consequently a suit ingtibuted on gth February, 1997, 
for pre-emption of land soid on 2n September 1004, 
is barred by time. 

Whero the right to sue accrues after the Act has 
come into force,/.¢, llth May, 1903, and the period 
of limitation has not begun to ran before its com- 
mencement, the pre-emptor will have the period 
of one year, AS laid down ain section 29, from the dite 
on which )imitation begins to run. 

Thakaria v. Daya Ram, 117 P. W. R. 1907, 143 P. R. 

followed, 

wa v. Fler Chang, 18 P W.R. 1809; 17 P.R. 

1908, (Œ. B ), ; 153 P.L R. 1908, referred to. 

Abas Ali Shah v. Sher Zaman, 43 P. W. R. 1903; 
22 P, R. 1908; 122 P. L. R 1908, not approved. 

Ladhu v. Sardar Muhammad, 131 P. R. 1907, dia- 
sented from. IMAM BAKHSA t. NUR MUHAMMAD, T4 
P. R. 1909; 47 P. W. R 1909 * 636 
S. 4,—Pre-emption —Ag:t- 

cultural land—No right can be claimed in respect of 

mortgage or foreclosure of right to redeem — Bale ur 
foreclosure—Decree between mo igages an mortgayor 
passed after operation of Land Alienation Act creating 
conditional sale—Conditian not fulfilled—Transa>- 
tion not a sale but a foreclosure of right to redeem — 

Position of mortgagee—Punjab Alienation of Ia. d 

Act (XIII of 1900, Uj, 8. 10. f . 

No nght of pre-emption cam be claimed in resyect 
of a mortgage of agricultural land or a foreclosure of 
a right toredeem a mortgage gt agricalttrtl land, 
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A deoree passed after the Panjab Land Alienation 
Aot came into force provided that the land in suit 
should remain in possession of the mortgagee and 
‘that ifthe mortgagor failed to redeem the mortgage 


within two years, on payment off the mortgage-, 


debt and costs, the mortgagee should, on the expira- 

.tion of that period, be deemed to become the ab- 
solute owner of the land. The mortgagor failed 
to redeem the mortgage within the said period of 
two years. Thereupon the mortgagor’s brother sued 
-for pre-emption: 

Held,(1) that having regard to the provisions of 
the Land Alienation Act, the mortgagee must be held 
to be merely 8 mortgagou of the land, the condition 

“which was intendsd to oparate by way of conditional 
“pale in his favour being null and void. 

(2) that even if the mortgngee became absolute 
owner, he became such owner by reason of the 
foreclosure of the mortgagor’s right to redeem and 
that no right of pre-emption arose in respect of such a 
transaction. Bisan Das v. Massu, 82 P. R. 1909; 

e 180P. W. R- 1909; 143 P.L R 1939 600 


-m — S., 19—Power of Court to 
enlarge period originally fived —“ Within the time 

' fized by the Court,” interpretation of—Qualifications 
to the general rule. 

A Court has power to eularze by a subsequent 
order, the periode originally fixed by zb, under seo- 
tion 19 (1) of the Pre-emption Act, even where the 
period so fixed has expired prior tothe making of 
the subsequent order. Thereis nothing in ol (3) 
of section 19 to debar the Court from exercising 
this power. The words “withm the time fixed 
‘hy the Court” do not preclude the Court from 
passing orders from time to time extending the 
period origifially fixed by it, and this too even after 
the expiry of the time originally fixed, and of its own 
ki on plaintifs oral application Chanda Singh 
v. Ishar Singh, 118 P. R. 1894; Burjare and Bhiwani 
Prashad v. Bhagwina, 10 0. 657 (P.C ); 11 LA 7; Rara 
Ali v. Amir Hossein, 17 O. 1 (P. CO); Budi: Naram v. 
Sheo Kdr, 17 C. 513 ;17 L A 1 (P. 0.) ; Bhagwan Dass 
Bagla v. Haji Abu Ahmad, 16 B. 263; Junnz Bis 
v. Vise Das, 2L B 576, Oruam Lal v. Ajudhia 
Prasad, 19 A 240, Kidar Nath v. Mathu Mal, 87 
P. R. 1908, relied upon. 

The only qualifications to this rale are — 
` (1) that the Court should not extend ‘the 
period save for good and sufficient reason; and 

(2) that the extension of the period cannot suffice 
to bring a claim within limitation when it would, 





save for such extension, bo barred under the 
provisions of any statutory enactment which 
prescribes periods of limitation. Muhammad dhmad 


© v, Muhammad Sirajuddin, 23 A. 423, referred to. 
Nansinet Das v. GHULAM NABI, 78 P. R. 1909; 129 
P. W. R. 1909; 144 R. L. R. 1909 605 


Punjab Tenancy Act (XVI of 1887), 

S. 77 (3)—Jursdiction of Otil or Revenue Court 
—Plea rarsed by defendant tn Civil Court, with res- 
pect to which suit can be brought in Revenue Court 
under s. 77 (3)—Civil Court mcompatent to entertain 
euch plea— Any dispute or matter with respect to 
tohich any such suit might be énstituted,” meaning of 
-Decision of Revenuz Court finally degiding parties’ 
"status can be taken cognizance of by Cin? Court, , 

° 


; INDIAN CASES. ` 


* 


[1909 


Punjab Tenancy Act—concl *, 


(Held by Full Court, Robertsoù J, dissenting): 

Where in answer toaolaim, determinable byw Civil, 
Court, the defendant urges a plea which relates to 
matters or disputes with respect to which the dg- 
fendant would be entitled to bring a spitim a Revenue 
Court under section 77 (8) of the Punjab Tenancy 
Act, the Civil Court cannot entertain or take cogniz- 
ance of such plea even incidentally. 


The words “any dispute or matter with respect 
to which any such suit might be instituted” are wide 
enough to cover pleas by the defendant. 

Asa Nand v. Kura, 11 P. R. 1895; Fukiria v. Dina 
Nuh, 24P R. 1907, followed. 

Vinayak v. Krishnarao, 25 B. 625; Amri v. 
Nibaran, 31 O. 349, distinguished. 

Where a Revenue Court kas finally decided the 
‘status of the parties, mere denial that the point has 
been decided, or allegation that the decion was 
erroneous does not constitute a “ dispute or matter 
with respect to which” any suit specified in section 
77 (3) of the Tenancy Act “might be instituted,” 
so as to debara Civil! Court from balang cognizance 
of the decision and proceeding with the suit before 
it on the basis of that decision. HAJI MUHAMMAD 
Bixusn v. BHAGWAN Das, 76 P. R. 1009; 119 yrs 


R 1909 
-—- sS. 98 602 


Rallways Act (IX of 1890), ss. 47, 72, 
and 74—Luggage—Package containing merchan- 
dise, loss of—Liability of Rulwry Company—Rule 
76 made under a 47, ultra vires. 


A passenger delivered a package containing 
morchandise to the servants of a Railway Company 
to be taken og passenger’s luggage. It was not 
delvored to him, and he sued for damages 
caused by 163 loss against the Company : 

Zeid, that the Company was liable for the loss, 

under section 72 ofthe Railways Act. 

The Company made a Rule (Rule No. 76) under 
section 47 of the Act, to the effect that “ Persona 
tendering amongst their luggage articles not properly 
classible as such, do ao at their risk” 

Held, that by para. (2) of section 47, the Company 
can only make a Rule “consistent with the Act” for the 
purpose of “ regulating the carriage of” passenger's 
luggage,” that the above Rule wasinconsistent with the 
Actand ultra vires; and thatthe Rule did not absolve 
the Company from thew liability under section 72. 
Vuvryat HOSS8RIN v BENGAL AND N.-W. Ry. Co. 13 
C. W N. 847; 36C. 819 


-—— $8. 72, 74 


— -a S., TH Tah of Raia 
way for parcel containing articles mentioned in 2nd 
Schedule—Parcel also containing other articles— 
Whether protection extends to these. 


The protection given by section 75 of the Railways 
Act extends to the whole parcel in which gjik goods, 
such as are mentioned ın cl. (1) of the 2nd Schedule 
are contained, whether the rest of the parcel is» 
composed of articles mentioned in the 2nd Schedule 
or not. The section drawsa distinction between 
the articles mentioned in the Schedule and the 
parcel and package in which they are contained. 
Pononix UDAJI JADHAY v, B. M. RAILWAY COMPANY, 
11 Bow. L. R. 827 








470 





4 
Vol. H} 
“ ° ° 
Railways Act—ooncid. 


gan aan —— 88. 77, 140-- Notice to 
Ayent—Sercice—Suit for compensation for short 
a delivery. 

Iu a cnso @f a Railway Compiny thə notice 
under section 77 of the Rarlways Act, which is to bs 
served under seotion 140, must boon the Agent of 
the Company , but the notice noed not be physically 
thrust in the Agent's hinls, It is sufficiont if tho 
findings are such that 1t must be inferred that the 
Agent had full knowledge and notice of the claim. 

Therefore, whero it was clear that the Trafo 
Manager in the claims department settled all claims 
and the Agent also referred to him claims for disposal: 
Held, that, a notico to tho Trafic Manager was 
sufficient. Woops v. Mawes Aur, 13 © W.N. 2: 479 
= ——— Sa 479 
Railway Administration, responsibilty 

of—Gools consignod to a station taken beyond that 

station and thence taken back to place of consign- 
ment—Risk note-—Oonsignor accepting risk, “bo- 
fore, during and after trant” —Inabihty of carrier 

for damage to goods ` 931 
Recelver—order that receiver should be appomt- 

od is not appealable 430 
Registration —Compromise relating to immor- 

able property—Rzigistration Act (IH of 1877), 88 3 

(1) and 17—Compromuas relating te a lease of im- 

movable property—Tranafer of Property Ast (IF of 

1883), ss. 107, 108 (b). 

In the absence of clear and unambiguous words 
the legislature cannot be supposed to have intended 
to make the proceedings of the Courts dependant 
for their efficacy and vahdity on registration by 
one of the parties Therefore, the provisions of 
the Registration Act do not apply to proper judicial 
proceedings whether consisting of pleadings filed by 
the parties on deorees or orders made by the Courts. 

An unregistered compromise is enforceable even 
if it relates to lands not included in the suit Dec- 
roos and orders aro outside the scopo of Registra- 
tion Act even when they relate to leases. Bimi- 
larly section 107 of tho Transfer of Property Act 
doss not apply to such decrees or orders. 

Bintesri Nct v. Ganya Sarma Suhu, 20 A. 171; 
251. A.9; 20. W. N. 129, referred to. 

Lènghubans Ment Singh v, Mihabir Singh, 23 A. 78; 

. A W. N. (1995) 103;2 A L J.53L; Ade Prasanna 

Khusus y. Muhere Nuh Bengh, 34 C. 19!, and 

West Dai by Unim v. MW'tromlitin Life Avsu'anc’ C1, 

(1897), A. 0. 6,7, referred to. Natesan CHETTY v. 

VENGU NACHIAR, 6M L. T, 313 701 

Begeeration Act (HI of 1877), 3.3 

D >œ 701 


-————— SS. 17, 49—Deed effecting 

division of right dogs not require regitration—Ad- 
mussibulity of uni cgistsred prrtition-deed to provs dirt- 
sion of right or status of membera—Decree on admis- 
sion, where deed inadimisaible—Hindu Liw—Partition 
—-Diviseon of right effected —Widowa right to clam 
partition, 

e Per Sankaran Nair, J. 

A deed of division of right betweon the mombors 
of Hindu family does not, by itself, oporate to 
create interest vested or contingent in mmmovable 
property, and does not, tharefore, require registra- 
tion. 

An unrogistered partition-desd ig admissible to 
prove the division of right or the statas of mom- 








“Tarver, SM H O. R. 342, relied upon 
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Registration Act-—contd. 


bers, though it cinnob be received as evidenre ¢ 
a transaction affecting immovable propeity 

Where theres is a division of right, t oug 
not of all the propertics, a c)-parcener’s wirion i 
entitled to claim a division of the propertie: let 
undivided at his death 

Per Pinhey, J 

An unregistered deed of partition eimnot afe 
any immovable property compmsed therem or b 
received as evidence of any transaction affecting sut: 
property 

The admissions of tha defendants do not maik 
the document admissible as evidence m so fire 
the immovable property 18 concerned, nor cas 
secondary evidence be given of its contents. Bu 
a decree may be given in respect of « muh o 
the immovable property mentioned in the plum 
as the defendants admit in their written statemen 
that the plaintiff was entitlod to 

Chedamburam Chetty v. Karunalya Talang pu! 
SUBRAHMAMI' 
ÅIYAR v. BAVITRI AMMAL, 19 M L.J. 223; 4M LT 
35-4 321 
m 8. 17 (b) 435 
S. 17—Compromise rol tin: 
to immovable property does not regure registia 
tion . 701 
S. T7 Doumont relator e 

unmorible property but not conferi ng any riyits- 

Admissibility in evidence 

In a sgait to enforce the acceptine: of a p Yab 
the defendant pleaded inter ala that the plaintiff’. 
father had executed in his favour a docum me 
(Ex. III}, whereby, 10 consideration of services ren. 
dered by tho defendant as his Vakil, h$ had agred 
to give defoadaut A rent-free pittah X 

Held, that the document (Ex. IIE), thoarh un- 
registered, was admissible to proye the niture vi 
tho defendant’s possession for n number of years 

Kurri Veerareddi v Kurtt Brptredd:, 29 M 336, 
16 M. L. J. 395, 1 M. L. T. 153, referred to. 
VENKATACHABI ©. RBANGSWANMNI IYENGAR, 6 M. L T. 
192 223 
——— $8. 21, 22, 76--Refisiny 

tə register—Suit to enforce regiotration =" Jalad,” 

meaning of —‘ Sufficient to identify --Letter in r ~ 
pert of unmovable property—Object of registrat n - 

Words in g. 21, tmperative and not mael dart ry 

A letter contained - “I am disgusted with all 
that I got from my father and mother and what- 
ever property you have transferred in my nama, 
All these properties are yorrs, you are their 
owner.” He'd, that the description of the prop rts 
givon in tho letter was not sufficient to adenufy 
tho same and the Sub-Registrar and Registfar were 
right m refusing to registor the detter. 

Tho word jatdad 1s used for immovable proptrt§ 
and when used for movable has preĝxed to it 
somo words like mankulashowing that it 18 not to 
be read in its original moaning. 

The words used in section 21 of the Registration 
Act are positive and imperative and do not admit 
of an inforonco that they aro merely directory. 

The object of regigtering a document is to gito 
notice to the world that such a document has heen 
executed and is in force. AAULVI BAYID „Manure 
v. MUHAMMAD ZUBAIR, 6 A. L. J. 627 * 50 
—~ §ı 22 
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Registration Act—concd. ° 


S. 49—Admissibility of un- 
registered partition deed to prove division in 
status 321 

= 8. 50—Priorginregistered sale 

of immovable property for less than Rs. 100—Subse- 
quent registered aale without notice of previous gale, 
entitled to preforence—Executant of the second deed 
hesr of the executant of the first deed. 

A subsequent registered purchaser of immovable 
property worth less than one hundred rupees is 
entitled to proference against a prior unregistered 
purohaser, unless the former is proved to have had 
notiee of the prior unregistered sale = Fusludeen Ahan 
v. Fakir Mohamed Khan, 6 O. 336, 40.L R. 267; 
Dandays v. Chenbarapa, 9 B. 427, followed. 

Krihnumura v Suranna, 16 M 149, referred to. 

The principle is not affected by the fact that the 
executant of the subsequent registered deed was not 
the executant of the prior unregistered deed but his 
heir, Makandas Kalidas v. Stantardas Haribhai, 12 
B. H O. R 241; Kandiba v. Nima Shidrao, 27 B 403; 
Warburton v. Loveland, 5 E. R 499, relied upon. 
LALBEG V. VISHNU34, 5 N. L R. 82 58 
: « GO—Admioability of Sub- 














Registrar's endorsement 
The endorsement made by the Registering Officer 
js admissible, under section 60 of the Registration 
Act, m evidence tn proof that the facts mentioned 
therem have actually occurred. KAMALAPATI BANER- 
mg r. Besor Lat Roy 291 








as resos T6 506 
Regulation XIX of 1793, s. 2 301 
——I1 of 1827, 8. 56 901 
——-XI of 1866 387 


kana. A 

Religious Endowment—Hindu Law—De- 

- volution of trust upon death of trustes—Office of she- 
bait—Fyght of representatives of founder—Reversion of 
management to founder's representatices—Usage of 
tustitution—Publye and piivate endowment, no dis- 
tinction between, aa to right of foundn's representa- 
tives—Adverss posseosion—Right of shebait may be 
barred. 

In the case of a Hindu religious endowment, 
the devolution of the trust upon the death or de- 
fault of each trustee depends upon the terms upon 
which it was created or the usage of each parti- 
cular institution where no express trust deed exists. 

Grevdharce v. Nundukinie, 11 M L A. 406; 8 W. R. 
(P.0.) 25, Multu Ramalinga y. Perwunayaigum, 11. ‘A, 
209 ; Junuki y. Gopal, 101. A. 32 ; 13 0. L. R. 30; 9 0, 
766 and Gendu Puri v. Chhator Puri, 18 L A, 100; 
9 A. 1, followed. 

When the worship of an idol is founded the 
office of skebuit is held to be vested in the heirs 
of the fonnder in default of evidence to show that 
he has disposed of it otherwise. 

Gussamee Greedharwejee y, diamanlaly, 16 I. A. 
187; 17 C. 8, followed. 

Where a allehan appointed by the founder fails 
to nominate & successor in accordance with the 
conditions or usages of the endowment, the manage- 
ment reverts to the representatives of the founder. 

Peet Kunuarv. Chuttur,13 W. BR. 396; 5 B.L B. 181; 
Ranjit Singh v. Jagananth, 12 O. 875; Jagunnith v. 
Tapal Singh, 25 O. 864, Sheoratug v. Rim Pui gash, 18 
A. 287; Ohandra Nath v, Jadubendra, 28 A. 689; 
A.W. N. (1906) 113, Sheo Prasad v, Aya Ram, 20 A, 
668; A. W. N. (1907),210; 4 A. L. J. 565, followed. 
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Rellgious Endowmènt—condd. ; t 


In the absence of a deed of endowment the ob- 
ligations of the head of a ma'h tothe represepta.® 
tives of the founder can only be dedused from 
the usage of the institution. y 

Gujup ihi v Bhaqucin Dox, 15 M. &4, roferred to. 

There is no distinction between a private and a 
publio endowment as to the rights of the repre- 
sentatives of the founder when the line of mohwats 
becomes extinct. 

The right of any person who might be imagined 
to be lawfully entitled to the office of shebutt 
may be extinguished by adverse possession. 

Alaprisont y Suaderevgsra, 21M 278; Rima- 
nithan v. Uxrngeppa, 27 M. 192; 29 M. 283 (P. O.) n 
10 O.W.N. 825; 8 Bom L R. 498; 18 M L. J. 265; 4 C. 
L. J-189, 83 A. L. 5.707; Lilahati y. Bishan Chobey, 6 
O.L J. 621; Vilukandan v. Pudmanahhu, 14 M. 168; 
Balwint Rw v. Paran Mal, 10 T. A.90;6A. |, and 
Guvvamee y, Rumaa, 16 I. A. 187; 17 C. 8, followed. 
Sirat Das BABAJI v, PERTAP CHUNDER Barxa, Il 
O.L J.2 


temple, position of—Trustee—Poier of trustee to 

create triust——Truste Art (II of 1832), 8. 47. 

The Mahant of an Asthan and temple is in the 
position of a mere trustee and has at the utmost the 
powers of a manager or guardian of an infant. 
Vilyapurnva v. Vidyanidhi, 27 M. 435, Gnanasambinda 
v. Velu Pandaram, 23 M 271; 271. A. 69, Babajee 
vy. Luomandas, 5 Bom, L. R 832, referred to. 

A person has no power whatsoever to appoint a 
trastee of the property of which he himself is the 
trustee. Consequently, a deed by which such a per- 
son creates a trust is void ab initio. A trustee 
has no power to transfer his trust to another 
Ser Duar v. DHABAMN Das, 12 O. O. -8A 

549 

Shebaits—Debutter pro- 
perty—Mourasi—Legal necessity —Adrisability of fil- 
ling up tanh —Ejectment sutt—Plea of exclusive pos- 
session and denial of plaintiff's title—Setting up 
mourasi—Holding under mourasi beyond the powers 
of lessors to make—Adversas possession—— Mourasi lessee 

a pu chaser—Limitation Act (KV of 1877), 3. 7 and 

Bch II, art, 184—Poszeasion adverse agaist some 18 

adverse against all shebaits as 

Where the srebaits granted a mourasi lease of, 
debu'ter property and purported to relinquish all 
future increment in the value of the property for 
a little more than seven years’ purchase of the 
rents arising from it, reserving about the rent that 











‘was then being raised, and two of the three shebuile 


subsequently parted with all their interesta to the 
lessee, and there was no evidence as to” what hape 
pened to the money so raised : 

Held, that it was impossible to suppose that this 
was juatifiable in the interests of the endowment. 

Nawab Sir Syed Hrssem Ali Khan v. Mohwnt Bhagwan 
Dus, 110, W. N. 261; 840. 249; 60. L. J. 442, dis- 
tinguished. . 

The necessity for alienation recited in the lease 
itself was that the shebartt might be called on to ® 
fill up a tank on the property, which they could 
not afford to do: . 

Held, that the necessity was illusory, and the ad- 
visabihity of filling up the tank did not constitut® 
a necessity that justified alienation of tho trust pro- 
perty. 


——Institutlon—Mahdntofasthanand ~ 


€ 


e 
Vol. OTF 


è 4 TE 
Religious Institution—conta. 


e In æsuit for ojectment, although the defendant 
Pleagls exclusive possession of the premises and de- 
nges any title to thom in the plaintiffs, yet it 18 
open to her to getup a title under a mourss lease, 
for the effect of the plea of the defendant is merely 
to put the plaintiffs to proof of a title which will 
justify their prayer for ojectment and does not pre- 
vent the defendant from relying on the m miragi. 


If the dofendant and her predecessors have been 
holding under the mourass lease and ifit constituted 
an alienation which it was beyond the powers of 
the lessore to make, they have been trespassers and 
their possession. has been adverse to the title of the 
lessors from the time of the mourasi. 

Sham Charan Nundy v. Abhiram Goswrmi, 88 0. 
511; 3 C.L. 5.5086; 10C W.N. 788, followed. 


A momasi lesseo is a purchaser within the mean- 
ing of article 184 of Schedule II of the Limitation 
Act, 1877. 2 

_Radhanath Dose v. Gisb'rne b" Co, 14 M.I. A. 1; 
16 W. R. (P. CO) 24, followed. 
` Possession, which is adverso against some of 
the shebmiti, is adverse also against them all. 


An idol cannot be regarded as a perpetual in- 
fant and the aheb ut ua his manager, under section 7 
of the Limitation Act, 1877. 

Konwar Doorganath Roy y. Rum Chunder Sen, 4 
I. A. 52; 20. 841, reforred to. JNANANJAN BANER- 
JERU. ADOREMONEY Dassge, 13 O. W. N. 805 93 


Amritomonohi lands sn 
Orwsa—Not alienable—Debntter land, alienation of 
— Purchaser's adverse poasession—Shebait—Estoppel 
—Character of property—Money advanced for benefit 
of +dol. s 
Amritomon hı landa in Orissa aro not alienable. 

. Where dsbutter lands were given in usufractuary 

mortgage, and the mortgagee was in possession for 

more than twelve years: Held, that his possession 

was adverse, the lands being malennble, and that a 

title could be acquired by him by adverse posses- 

sion. : 
Shana Charin Nandy vy. Abhiram Goswant, 33 O. 

511; 30.L J. 806; 10 C. W. N. 738, Rum Kana: 














Ghose v, Raja Bri Sri Hari Narain Singh Deo Bahadur, ~ 


20.L. J. 646 and Jnananjan Banerjee v. Adoremoney 
Dasses, 13 C. W. N. 805, (1909), 3 Ind. Cas. 98, fol- 
lowed. 

Where the plaintiff, the shebatt of au idol, induced 
the defendant ‘to advance money to him upon a 
usofructuary mortgage of certain lands on ‘the 
ullegation That they ‘were alienable, he, the plaintiff, 
cannot be permitted to sue for recovery of pos- 
session of the lands saying that they were in- 
alienable. 


Where much of the money advanced by the de- 
fondant was taken for the behofit of the idol, the 
plaintiff would be bound in equity to make good 
the sums advanced before possession of the lands 
could be delivered to him. 


®t is open to doubt if the alienation made for the 
benefit of the idol was not a valid one. 

“ Koxwar Durgaxnath Roy v. Ram Chunder Sen, 2 
O. 841; 41. A. 62, reforred to. Rax Kristo Moni- 
PATRA V, JAGANNATH MOHAPBAYU kk 98 
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7 Lease— Lease of temple land» 
—Lessee empouered by terms of lease to manage 
temple lands— Whether lease whdlly mrahd 
A lease of tgnple ands is not wholly invald 

simply because the lessee is empowered, under tho 

terms of the lease, also to manago tho temple affairs, 
the transfer of management being clearly separable 

from the lease of the land. E 
Alagappa dludaliar v. Sivaramasundara Mudalir, 

19 M 211, referred to. RAMANATHAN CHETYY t. 

Laxsaman CHETTY, 6 M. L. T. 161; 19 M. L. tioa 











— Io Rhebaits, ofice of—- 

Alenation— When valid. $ 

The general rule is that the office of a shebatt 
is not alienable 

Rajaram v Ganesh, 28 B. 131, followed 

Tha office cannot be alienated by will; but an 
alienation may be made under special circumstances 
tnter vivos, 

Rajeshwar Mullick v. Gopeshiwar Mullick, 35 C. 226; 
7 C.L. J. 816;12 C. W. N 823 and Mancharam y.* 
Pranshankar, 6 B 298, followed. 

A transfer inter vivos of an idol and the lands 
with which it was endowed may be allowed on the 
ground that the arrangement was a beneficial one 
for the idol as it tended to provide for the pro- 
per conduct of its worship $ 

Khettay Chander Ghe v. Hari Das Bundopadhya, 
17 C. 557 and Rajaram e Ganesh, 23 B. 181, followed. 

Where the defendants Nos. 5—7 executed an œ pon- 
nam th (deed of gift) in favour of the plaintiff, who was 
their maternal uncle, for the performance of the 
sheba of an idol, because the plaintiff owing to hjs 
place of residence and othor advantages could por- 
form the skeba much bette: than his*nephews, and 
it appeared that he had no idea of personal gein : 
Heid, that the plaintiff acquired good title under the 
document. NIRODHARANI DASSI v. SHIBA Das, 13 
C. W. N. 1084; 86 C. 976 

procession — Highway—Distarb- 

ing assembly lawfully engaged in worship? 98I 
Res~Judicata—Proprietary title decided by 

revenue Court—Subsequent suit in Civil Court 

barred ` 








s mistake of law does not gire 1156 to. 
The wrong construction of a decree by a Court 

is a mistako of law which does not give rise to 

res-)ndicata in a subsequent proceeding. - 

Munglithammal y, Neruinsawmy Aiyer, 30 M. 461 
atp 462; 17M. L. J. 250, referred to. NATESAN 
Ousrry v. Vaxcu NACHIAR, 6 M. L T. 313 701 
= ——Findings of fact ariived at in ad- 

minwtration proceedings do not operate aa res judicata 

tn subsequent sust for possession of property. ka 

Obvter dutum. 

The findings of fact whicheare arrived at in pro- 
ceedings taken on an application for letters 8f ad. 
ministration would not operate as rsjudva'a ins 
subsequent suit for possession of the deceased's pro- 
perty. 

Arunmoyi Dati y. Mohentra Math Wadada’, 20 0, 
888; Mu Chein y. Muurg Ths Gyi,(1900)P.J.L B. 
653; Vanugoval v. Krishaatawmy Mudalair, 10 Bur, 
L. R. 127, followed. | Ma Tox v. Ma THI, © L. B9 R, 
78 -AI 
: See C. P, C., 1882, $ 23 AND. O, 
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Revenue Sale—Plea of benamipurchase—Valid, 
ity of plea. 

There is nothing to preclude the contention that 
the purchase in the Revenue sale was benami, 
VENKATACHALAM PILLAI U. PURUSHOTAMA NAICKER, 
19 M L.J.270;6 M L. T. 16% 4 
—_ —— Law (Act XI of 1859), 

S. 2—Holding assessed at Permanent Settlement— 

Kabuliyat fixing date of payment of annual rent, 

The tenapt of a holding on which revenue had 
been assessed at the time of the permanent Sottle- 
ment, gave a kibulyat undortaking to pay the annual 
jama to the Government by the 28th June ofeach year: 
Held, that the undertaking is nothing more than a pro- 
mise by the tenant that he will pay the revenue 
ordinarily payable on the lst day of tho financial 
year by the latest day of payment as fired by the 
Board of Revenue’s proclamation, that is, by the 28th 
June. 

Section 2 of Act XI of 1859 is clearly applicable to 
monthly instalments end in revenue paying estates, 
and does not apply to a yearly jama of tenures. Hast 
Busse ELLAHI v. DURLAY CHANDRA, 13 C. W. N. 633; 

s9 C. L. J. 34L 





—— —— 8. 37 —Regulation XIX of 

1793, s. 2—Resumption—Grant before Permanent 
Settlement—Subsequent assessment of recenue—En- 
cumbrance, avoidance of ~Enhancement of rent. 

Section 2 of Regulation XIX of 1793 provides that 
grants of land by semindars made before the grant 
of the Dewani are not resumable, if no revenue 
was assessed on them; but if revenue was assessed 
before the Permanont Settlement, the grantees of 
a village are not entitled to hold it as revenue free 
or rent free. = 

But the purchaser of the village at revenue sale, 
uĥder Act XI of 1859, is not entitled to avoid 
the encumbrance, as section 87 of the Act does not 
avoid encumbrances of every kind, nor does it allow the 
purchasef to assess rent ata rate higher than that 
paid from before the Permanent Settlement, not- 
withstanding that” no rent was levied for a long 
series Of years. 

Hurrghur Mookhopadhya v. Madhu? Ohunder, 
14 M. I. A.162; 8 B. L. R. 566; 20 W. R. 459, 
referred to. BBRINDABAN BEHARI LAL v. BHAWANI 
Sauar, 9 0. L. J. 119; 35 C. 931 
Review- Power of Criminal Court to review tts own 

gudgment, 

A Criminal Court cannot review its own judgment. 
Where an order passed by a Bench of the Chief Court 
is clearly within jurisdiction, it cannot be interfered 
with on review, either by the same or any other bench 
of the Court. Hira v. Emprron, 8 P. R. 1909 Or ; I7 
P. W. R. 1909 Cr. 580 
Revision (Civl)—Revision against ordera passed 
. tn appoals under 3. 583, Civil Procedure Code—Power 

of Chief Oourt to interfere with such ordars. 

In spite of the clguse, in section 588, Civil Pro- 
caduse Code, 1882, that orders passed in appeals un‘ler 
the section shall be final, a revision lies to the 
Ohief Cour® from such orders. The power of re- 
vision is intended to remedy grave injustice and 
the exercise thereof is not to be refused merely 
because an appeal may eventually lie from the 
decree in the suit, Pandit Rama Kant v. Pandit 
Ragde», 60 P. B. 1897, (F. B.), and Asa Ram v. Tara 
Chand, 44 P. B 1899, followdd. Rax LABBAYA t. 
ae Das, 77 P. R. 1909; 125 P, W. R. 1909; 124 
P. L. R. 4909 5 ‘ 60 


» 
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maan a Power of High Oourt to interfege where 
other remedy open-—Oivil Procedure Oode (Act 

of 1882), s 622—Cwwil Procedure Code (Act V of 

1908), s. 115 

The reversionary powers of High O8urt should onl 
be exercised where there is no other remedy an 
where but for the exercise of such powers irreparable 
injustice will be done. 

As œ general working rule of practice, the High 
Oourt does not interfere under section 622 of the 
Civil Procedure Code, 1882, orunder section 116 of the 
new Oode, where an applicant has by suit or other- 
wise another remedy open to him. PRANJIVANDAS 
Laknmipas V BHAVANISHANKAR RAMSHANKAR, ll Bow. 
LR. 764 780 
—_——— Question of limitation—High Court 





can interfere. 
The High Court can interfere in revision on o 
mestion of limitation decided by the Court of 
Small Cansos Raghunath Sahary. The Official Les 
quidut im, 15 A. 189, not followed; Sarman Lal v. 
Khubun, 16 A. 476; Mecarron v. Welt), 27 A. 
189, Lt. Ool. J. G. Turner v. Jagmohan Singh, 27 A. 6531, 
A W. N. (1905) 77; 2 A L. J. 297, referred to JAMNA 
Dat v. Bisunaty Sines, 6 A L. J. 944 817 
Power of High Court to interfere 
with order unders 538, O. P. C. 724 
——— Power of Chief Court to interfere 
with order doclaring a person to be tout 977, 982 
—_—_ ——_ Error in law—High Court's power of 
into: ference —Civil Procedure Code (Act V of 1908), 
s. 11E—No objection to Court’s jurisdiction—No 
authority for saying it has jurisdiction 466 
See O. P. C, 1882, s. 622 axp O. 














P C., 1909, s. 115. 
(Criminal)—High Court cannot revise 

order of Income-Taw Collector passed under 3. 476, 

Cr. P C.—Criminal Procedure Oode (Act V of 1895), 

ss. 439, 476—“ Court,” meaning of-—Income-Tax 

Collector whether a Revenue Court. 

Per Lucas, J. O. and Pratt, A. J.C. (Orouch, A.J. C. 
dissenting.) 

The High Court is not empowered to revise the 
order of an Income-Tux Collector passed under section 
476, Cr. P. U., as he is not an inferior Criminal or Owi 
Court. The High Court has no authority to revise 
tho order of a Rovenue Coart. 

An Income-Tax Collector, when engaged in hearing 
objections to an assessment under the Income-Tax Act 
is a Revenue Oourt within the meaning of section 476, 
Cr. P.O and is, consequently, empowered to order 
prosecution under the section for an offence committed 
before him and punishable under section 198 of the 
Penal Code. Empress v, Rupsingh, 3 Cr. b. J. 128, 44 
P. R. 1906, Or.; 187 P. L. R. 1905, followed. J?aghoo. 
buns v. Kokil, 17 C. 872, Royal Aquarium v, Parkin. 
son, (1892) 1 Q. B. 481; Queen-Hmpress v.- Munda 
Chetti, 24 M. 121, relied upon. In re Kalidas,8 Bom 
L. R 477,4 Cr L.J 34, explained and dissented from. 

Per Crouch, A. J. C. > 

An Income-Tax Colleotor is nota Qourt within the 
meaning of section 476, Or. P O. and criminal pro; 
ceedings instituted on a prosecution ordered by hig 
under section 476, Cr. P. C. ought to be quashed. 

In re Kalidas, 8 Bom. L. R. 477; 4 Cr. b. J. 84, fok- 
lowed. EMPEROR v. Davéet, 8 S. L. R. 66 886 
Power of High Oourt tointerfere with a 
conviction þased on evidence of an accomplice 963 
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s ——Power of High Court to interfero 
with proceedings under s 476 on grounds other 
ethan want of jurisdiction 9 
Illegal acquittal—No appeal—Power 
of High Cour® to interfere in revision 908 
——Practice—When petition for revision 
will be tried as appeal. 

In hearing a patition for revision against an ordor 
of conviction passed after an unjustifiable order for 
re-trial, seriously prejudicial to the accused, the Chief 
Court will proceed to try the case as an appoal,+ e, 
will go into all the facts of the case to satisfy itgelf 
as to the guilt or innooenca of the accused. HIRA v. 
Euprrog, 8 P. B. 190) Cr ; 17 P. W. R. 1909 “Tego 

















——Non-appealable caso may be enter- 
tained as a revision if point of lawinvolved 285 
== . See Or. P CU., 8 439. 
Right of suit—Right of tenant’s son to contest 
alienation by their father 52 
————Locus stand: of reversioners to suo 
for declaration when a female intorvenes 284 
—Cause of astion—Procuring erroneous 

dssision of Court—Orimintl Prosedure Code (Act V 

of 1893), 3 143—Attashment by Magistrato—S ut for 

dimiges for won-culiivttion —Limetstion Ast (XV of 

1877), Sch. II, arts 23, 36, 39, 43, £9 or 109. 

No action will lie against any person for pro; 
curing an erroneous decision ofa Court of Justice. 
This is 80, even though the Court has no jars- 
diction in the matter and although its judgment 
or order is for that or any other reason invalid. 

Loct v. Ashton, 12 Q B 871; 76R R 434; Brown 
v. Ohapman, 6 C. B. 365; 77 R R. 347; Ammani 
Ammal v. Sellayi Ammal, 6 M. 426; Rajbullub 
Gope v. Jssan Chunder Hujrah, 7 W. R 355: Joy- 
kalee Dasres v The Representatna of Ohirdmalla, 
9 W R: 133, Narasinga Row v. Muthaya Pvlai, 28 
M. 862; Dudhna'h Kantu v. Mathura Prawad, 24 
A. 317; Pandit Gaya Prasad v. Sardar Bhagat Singh, 
30 A. 525; 12 0. W. N. 1017 ; Bhu} Chand Patro v. 
Palun Bis, 12 0. W. N. 818,note, Hari Oharan Sant v. 
Kolam Chandra Bhuyan, 12C W N. 817, followed. 

Weat v. Smallwood, 3 M anil W. 418; 49 BR. R. 
633; Carratty. Morley, 1 Q. B 18, 55 R.R 183. 
Austin v. Dowling, L. R.50 P. 534 and Sewall v. 
National Telsphore Co, (1997) 1 K B 567;76 L. 
J. K. B. 196; 93 L.T. 483; 28 T L R 226, referred to. 

Therefore, where the defendant informel the 
Magistrate that there was a possibility of a breach 
of the peace between him and tho plaintiff, and 
the Magistrate commenced proceedings under section 
145, Orimjnal Procedure Code, anl attached the 

“ property in dispute: Held, that the plaintiff can have 
no cause of action against the defendant in so far as 
the plaintiff might have suffered any damage by rea- 
son of his inability to oultivate the land attached. 

In a smt for dsmogas for crops belonging to the 
plaintiff out by the defendant, the cause of action 
arose the day they were appropriated by the 
defendant ; fnd it is immaterial whether article 36 
39, 48, 49 or 103 of the Limitation Act, 1877, is 
@pplicable, when the suit is brought more than 
three years from the date on which the crops 
were qut, for it is barred. 

° Inasuit for damagessfor non-cultivation of the 
land, either article 29 or 29 ıs applicable. wre 
KUMARI BIpI V. SURENDRA NARAIN I 
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——— Agreement entered into for third pr. + 
son’s bencfit—Raight of third person to ane for bicacn 
—Betrothal contract —Suwit for damages for breach 
Who may sue and who may be sued—Sums expendit 
by minor's fatiær in respect of minor's betrothal con - 
tract—Right of minor to claim these sums, 

By the law of this country, ib 18 competent to a 
third person, for whose direct benefit an agreement 
is madą, to sue for damages for bre@ch of thut 
agreement 

Therefore, a minor can sue for dam ıges for breac’: 
of a betrothal contract entered into, for him, between 
his father and the father of the girl. 

Muhammad Omar v Budha,3 P. R. 1909; 1 Ine, 
Cas 393,9 P. W. R. 1909; 20 P. L. R 1909, followe, 

Dhoru v. Ishar Das, 174 P. R 1882; Purshotam 
Das v. Purshotamdus Manga’das, 21 B. 23, Daropti 
v. Jaspat Rai, 49 P. R. 1905, roLed upon 

In sucha suit, the proper person to be suedia th: 
father oftho girl, as it 18 he who made the contrac 
and is guilty of the breach thereof. The giri, 
being no direct party to the contract, cannot be 
sued. s 

Tho plaintiff can, in such a suit, rightly claim 
sum3 expended by his fathor in respect of thy 
contract. Nasi BAKHSH v. RAHIM Bakusn, 83 P. R. 
1909 ; 133 P W.R. 1909 595 
——Person in possession of proper 








can sue 
Sale subject to pre-emption —Tenri: 

mortgaging the purchased propeity to the vendor- - Pi. - 

emption suit—Both vendor and vendee made defer- 
dints—Vendor not defending suit—Decree ayain.‘ 
vondee only—Pie-emptive price received by vendee — 

Vendor's right to recover the mortgage-debt from gu: 

propsrty—Nature of pre-emption right. 

The purchaser of certain property, being un- 
able to pay the purchase-money, mortgageg the pur- 
chased property as security to the vendors, In pre- 
empting the sale to the purchaser the pre-emptor 
joined the purchaser as woll asthe vendors asde- 
fendants. The vendors did not defend the suit, an l 
it resulted in a pre-emption decree against the pur- 
chaser only. Under this decree the purchaser was 
paid the sale price and tho pre-emptor was placed 
in possession of the property. Then the vendor: 
sued to enforce their mortgage and they im- 
pleaded the pre-emptor as well as the sons of the 
purchaser, who had died in tho meantime, as de 
fendants. They asked for a docroe for sale of 
the property in the first stance, ani in the al- 
ternative, for a deoree against the persons and pro- 
perty of the sons of the purchaser. 

The first Court granted them a decree forsale 
and dismissed their alternative claim. They pre- 
ferred noappeal but the pre-omptor gid. The ® 
lower appellate Oourt held that the property was 
not liable for the mortgage “debt, inthe hands or 
the pre-emptor, and dismissod the sut as agafnsr 
him. On secon. appeal to the High Oogt, Richards. 
J., reversed the lower appollate Court's decree and 
remanded the case. 

The sons of the purchaser wore not parties to the 
s3cond appeal 

(See Richards, J.’s Judgment 1 Ind. Cas. 628), On 
appeal under the Letters Patent: y 

Held, that the vendee could not defeat the pre. 
omptive right by subsequently mortgnging “tho 
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property, nor could he force the pre-omptor 
to tuke the property subjeot tog mortgage 

Had the vendors defended the pre-emption suit they 
would have got an opportunity. to place ther 
hands upon the money paid into C8mt by the pre- 
emptor, and if they did not do so, it was their own 


- fault. 


Tho right of pre-emption is nota right of re-pur- 
chase but a right to be substituted for the vendee 
as he stood at the moment of the sale. The 
vondee’s right asa purchaser is not an indefensible 
right, where itis subject te a pre-emptor’s right 
of pre-emption. Therefore, a vendee has no power 
to so dispose of the proporty to a stranger as to 


defeat the pre-emptive right. To allow a vendee to dis- 


se of property which is subject to the pre-emption 
Tight, so as to bind it in thehands of the pre-emptor, 
would open the door to fraudulent transactions cal- 
culated to defeat the right of pre-emption. KAMPTA 
PARSHAD v. Monax BHAGAT, 6 A. L, J. 966 82 
In execution—Warranty of title not im- 

plied—Movable property —Anction-purchaser deprived 

of property for want of saleable interest ın judgment- 
debtor—Piice paid cannot be recorded from decree- 
holdei, 

When movable property is sold in execution of a 
üeoree, and it is subsequently found that judgment- 
debtor had no saleqble terest m the property, and 
the purchaser is thereupon deprived of the property, 
tho purchaser is not, in the absence of any fraud, en- 
titled to recover from the deoree-holder the price 

id. 
wee Baw Ri v. Tun Pru, 1 Bur. Law Times, 72; 
Dorab Al Khan v. The Executor of Ahujah Meheeood- 
tæn, 3 C. 806; Sundara Gopalan v. Venkatavarada 
Ayyangar, 17 M. 228; Dorab Ally Khan v. Alduol Azeez, 
5 I. A-116, 2 C L. R. 529; Sowdamini Chowdruin v. 
Krvhnakwhore Poddar, 4 B. L R. (F. B.) 11, followed 

Munna Bingh v. Caradhar Singh, 6 A 577; Mo'i 
Laul Roy v. Bhuwaħi Kumare Debi, GC. W. N. 836; 
Shanto Chandar Mukerji y. Auin Sukh, 23 A. 357; 
Hua Lal v. Kavim-un-nisea, 2 A. 780; Mohmund 
Holdar vy. Akial Mehaldar, 9 W.R. 118; Kanays Per- 
shad Bose v. Hur Chand Manoo, 14 W.R. 120; Protap 
Chunder Ohuckerbutty v. Panuty, 9 O. 606; 12 0.L.B. 
488; Sant Lal y. Rami Das, 9 A. 167; Ram Tuhul Singh 
v. Biseswar Lall Sahoo, 2 L. A. 131 at p. 148,15 CLR. 
208, 23 W. R., 305, referred to. 

The imphed warranty of title in respect of sales 
by private contract cannot be extended to Court 
sales, except so far as such extension is justified 
by the processual law in India. Matne Tun v., Ma 
Nean, 5 L. B. R. 58 672 

— or foreclosure—Decree between mort- 
gee and mortgagor passed after operation of 
fand Abienution Act creating conditional sale— 

Condition not fulfilled—Transaction not a’ sale but 

a fogeclosure of right to redeem—Position of mort- 


gages 

of Iand—Reyistration of sale-deed—Non- 
payment of consideration—Delivery of sale-deed— 
Passing of title—Intention of parties 177 


Sanction to prosecute—Whether neces- 


sary in the case of fabrication of false record bv 
vfllage Magistrate 387 











See ‘OR, P. 0., 88. 195, 
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Signature—Hand-writing—Test of*genuineness. * 
The test of genuineness of a signature ought io 
be the resemblanco not to the formation oflettery 
in some other specimen or specimens, but toethe 
general character of writing, which ja impressq] 
on it as the involuntary and unconscious result 
of constitution, habit or other permanent cause, and 
1s, therefore, itself permanent. 
Doe v. “ucher more, 5 A and E. 703, 705, followed. 
Tho best, usually perhaps the only proper, evi- 
dence of handwriting is that of persons who have 
acquired a previous knowledge of the party’s hand- 
writing from seemg him write and who form their 
opinion from the general character and manner of 
these, and not from criticising the particular letters. 
Robson v. Rocke, 2 Adr 53, followed. KAMALAPATI 
BANERJEE v. Besor Lat Rox 291 
s meaning of— Kwecuthion of mortgage by 
alliterate person—Signing of evecutant’s name by an- 
other on his behalf—Absence of mark—Tranafer of 
Property Act (IV of 1882), s 59. 
if a mortgagor is illiterate, it is a good signature 
if, inthe presence and at the request of the mort- 
gagor, some othor person signs the mortgagor's 
name on his behalf as executant of the document. 
The absence of a mark does not invalidate the 
execution of the deed. Deo Nurain v. Aukur Bind, 24 
A. 819, followed. Raw CHaran v. BHIKHABI Lan, 12 
O. C. 257 915 


Sind Frontier Regulation (III of 
1892), ss. 5, 6, 7—Swit filed after reference 
under 5. 5 (3) (d) but before decree under a. 5 (3) (a) 
~ Suit barred—Decree under s. 6 has the same effect 
ara Cuil Court decree—Council of Elders—Decision 
signed by three of the elders but not by others—Deci- 
ston not a nullity. 

A suit, whichis filed after tho District Magistrate 
had made a reference to the Council of Elders and 
which does not come on for final hearing until after 
he had passed a decree under section 5:(3) of Sind 
Frontier Reguletion, is barred by section 7 of the 
Regulation. 

Once the District Magistrate has made a valid 
reference to the Council of Elders, the jurisdiction 
of the Civil Court is ousted until he either refers the 
parties too Civil suit or declares that further pro- 
ceedings under section 5 are not required. . 

A decree passed under section 6 of the Regulation 
has the same effect as a decree of a Civil Court of 
ultimate resort and bars the trial of the same issues 
in a Civil Court. 

The fact that the decision of the Council has not, 
been signed by all the persons to whom the reference 
las Leen made, does not make the decree founded 
on the decision a nullity. It is safficifnt if thee 
decision has been signed by three of the Elders. | 
Busammat Hava v Musammat Jauzani, 38. L. BR. 100 


2 
aaa 88.6,7 . 902 
Sind Incumbered_ Estates Act, 

1896, ss. 8, 9—“ All debts and labmities to 

which he is subject,” meaning of. . 

In 1895, A transferred- certain property to B ® 
promising to indemnify B in the event of any persoy, 
enforcing his claim against the property sold. 

Atthat time there was a subsisting mortgage on 
the property, the existenge of which was unknown®* 
to both vendor and purchaser, In 1905, the mort- 
gagee guod to enforé$ his mortgage claim against 
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he leng and obtained a decree, in pursuanco of which 

paid Rs. 404 mto Court. B then brought a suit 
for the recovery of this amount In 1898 A took 
advantago of the Sind Incumbered Estates Act and 
an order of m&inagement covering all his property 
and all debts and liabilities to which he was subject 
was made: ‘ 

Held, that B's suit was barred under tho provisions 
of section 9 of the Act. The words “all debts and 
liabilities to which heis subject” include not only 
existing but contingent liabilities arising out of a 
covenant which has a living force at the time of 
the order of management. SADHURAM TinpaNMAat Tt. 
ALI AKBAR SHAN, 3 S. L. R. 95 900 

— sS. 9 800 


Small cause SUit—Institution in Cowt with 
small cause powers—Suit registered and tied as a 
regular suit—A ppeal—Juriodiction. 

A suit was instituted in the Court of a firat class 
Subordinate Judge with small cause powers. The 
Judge, however, was on leave at the time, and the 
Joint Subordinate Judge, having no small cause 
powers, the suit was registered in the file of regular 
suits, and tried as such oven by the Judge himself 
on his return from leave: 

Held, that the Subordinate Judge continued to be 
ea Judge with small cause powers during hisabsence, 
and the entering of the suitin tho file of regular 
suits could not take it away from the category of 
small causes. Nor could the fact that subsequently 

. the Subordinate Judge, First Claas, tried the smt 
under his ordinary powers deprive it of ita character 
aga small cause. Hence no appeal lay to the 

District Court, consent of parties, giving no junsdic- 

tion when the law does not confer it on a Court. 

Narayan RAOJI Raxapet GANGARAM RaTANCHAND 

MARWADI, 11 Box. L. B. 817; 83 B. 664 16 

Specific performance, suit for—Contract 
of sale —€ompromise decree—Purchaser at execu- 
tion sale—Priority—Amicable partial enatisfaction 
of decree 


Specific Relief Act (I of 1877), s. 9— 

“Land cultivated by adhiara—Plaintiff not ın posses- 

sion—Hence no dispossession—Hrror tn law-—High 

Court's power of interference—Ciril Procedure Cade 

(Act V of 1908), s 115—No objection to Court's juris- 

diction—No authority for saying it has jurisdiction— 

Adhiars are tenants—Possession through tenanta. 

A Munsif dismissed a suit under section 9 of the 
Specific Relief Act, so far as it affected the land 
cultivated by the adhiars of the plaintiff, because he 
held that the plaintiff was not in possession and so 

“was not diSposseased within tue meaning of section 9 
ofthe Act: Held, that the Munsif’s error was not one 
of jursdiotion, but of law and the High Court could 
not interfere under section 115 of the Civil Procedure 
Code, 1908. Amir Hassan v. Bheo Baksh, 11 O. 63 
111. A. 287 (P. C.), followed. 

Ragh® Noth v. Rai Chatraput, 1 C. W. N. 633, Bin- 
dhubashini v. Jahnavi, (1909) 1 Ind. Cas. 150; 130.W N. 
303, Jad Jhala y. Gour Mohan, 19 C. 544, referred to. 

The fact that the Court deals with a matter 
Shen no objection is raised,eis no authority for 
holding that it has jurisdiction. 

* Ohter dictum :—Adhiogg are tenants. When a 
landlord is in possession thrgugh tenants, he is in 
possession of the benefits to driso out of the land 
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and if he has been deprived of the possession «f 
these benefits he should’ be entitled to ehtai 
recovery under section 9 of the Specific Rehef Act 

Bindhubashini v. Jahnawi, (1909) 1 Ind. Cas Le, 
13C. W. N. BB approved and Sonaton Shom” s. 
Sheikh Hetim, 6 C. W. N. 616, dissented from. SHYAWA 
Oncrn Guosa v. MAKOMED ADI, 13 C. W. N. 885; 19 
0. L. J. 80 466 
m sS. ZI z 837 

~ S. 42, proviso—Decluvater ; 
auit—8tat brought under direction of Revenue Cuns! 

—Title by will —Plaintiffo entitled by will to powe 

sion of land not in suit—Suat not barred —funjas 

Tenancy Act (XVI of 1887), s. 98. 

Certain land was bequeathed tothe plaintifs b 
a wil. Oat of this land, plaintiffs wero in possessio: 
of 12kanals, 19 marla», but the remaining land was m 
in thoir possoasion. A notice of ejectment was serve | 
on the plaintiffs in respect of the 12 kenala, and 11 
martas and they brought a suit to contest the notice of 
ejectment. The Revenue Court required the plan - 
tiffs, under section 98 of the Tenanoy Act, to estiblis: 
their title by a suit in a Civil Court. Plamrift.® 
thereupon sued in the Civil Court for a declaratio i 
that the will was valid and that they were not liabl+ 
to ejectment from the 12 kanals, 19 marlas. The lowe: 
Courts held that the suit was barred under the pre- 
viso to section 42 of the Specific Relief Act, on th- 
ground that the plaintiffs were able to seek furthi? 
relief, viz , possession of the land of which they wer> 
not in possession: 

Held, that the suit was not barred under th: 
proviso to section 42, The cause of action wag th 
notice of sjectment, and, so far as the ejectmeout pre- 
ceedings were coucerned, tho suit included all te 
relief to whioh the plaintiffs, who were ip possession o` 
the12 kanals and 19 malas, were entitled in respect o` 
the proceedings in the Revenue Conrt, lem uth 
v. Narinjan Das, 182 P.R. 1883, Gopd! v. Shewag Iau 
12 P.R. 1899, Sadu bin Raghu v. lem bin Govind, 16 F 
608; Kun) Bihari Prasadi v. Kwharlal Hue La, 
23 B. 56, relied upon. ALI GAUHAR v. Sarpge Kein 
81 P. R. 1909; 132 P. W. R 1909 602 

———— 8. 42—Suit for declarattan—- 

Mortgage by Karnacan of a Malabar Tarwad -Su.' 

by members of Taricad to declure mortyaye not bindint 

on them—Re-demise of the land» by neorigugea te Keni. 

nim—Whether plaintiffs should sue for posserst m 

Plaintiffs, members of a Malabar Tarwad, sued for è 
a declaration that the Kanom deed of plamt land. 
executed by lst defendant, the Karnavan, unl Zni e 
defendant, tho senior Anandravan of the Turwal 
in favour of 8rd defendant was not binding on then . 
The 8rd defendant leased the lands subsequently ti 
ist and 2nd defendants ; 3rd defendant pleaded thi, 
plaintiffs’ suit for declaration alone wasẹnot main- 
tainable : 

Held, that as the mortgag8rs never partai yit. 
possession of the lands, declaration was the onle 
relief open to them to claim. e 

Padammah v. Themana Amuah, 17 M 232, followee, 
PARAKANDYILPARKUM KISHAKKAYIL v. KILATH Purity, 
6M. L. T 157 























S. 42—Suit for mere delari. 
tion—Omission to ask for consequential relief, effect a. 
Se tion 42 of tke Specific Relief Act does nes 

empower a Court to dismiss a suit merely Mcius) 

the plaintiff being able to seek fttrthere mlief tha 
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a mere declaration of title omits to do so. It merely 
says that in such a case no Court shall make 8 
declaration If thero is some relief whioh the plain- 
tiff was able to seek but has not done so, an op- 
portunity should certainly be givdh to the plaintiff 
to invtlade that relief, conditionally Gf necessary) 
upon her paying the additional Court fees. 

Kunj Biha’s Prasadjt Purshotam Prasatjiy. Keshav- 
Tal Hira'al,?28 B 6087; Sakhuram Krona v. The 
Secretary ut State for India sn Cmneil, 28 B 332 and 
Kalabhai Bhapws Chudasama v. Tie Secretary of 
Stats for Ind'a n Council, 29 B, 19, followed. Suwar- 
NAMOYI DEBYA v. NATADURGA DEBYA 161 
m S. 42—Declaratory decree— 

Hindu widow—Reversioner suing for declaration that 

compromise made by widow 48 not binding 

A wide discretion has been given to the Courts 
by section 42 of the Specific Rehef Act to make 
in suitable cases decrees of a merley declaratory 
character. 

Piythi Pal Kunwar v. Guman Kunwar, 171 A. 107; 
17 C. 933, explained. 

The next reversioner after a Hinda widow can 
sua, daring the life-time of the widow, for a de- 
claration that a compromise made by her is not 
binding on him; andit is not sufficient ground for 
refusing the declaration that the plaintiff may not 
succeded for many, years to the possession of the 
property. 

Upendra Narain Myti v. Gopes Nath Bera, 9 C. 817; 
12 C. L. R. 356, followed. Gaxnu SINGH ¢ BHAGWATI 
KOERI 234 
S. 42—Declaratory suit—Suit 

for having certain properties declared self-acquiitions 

Consequential relf not prayed for—Whether suit 

lie. = e 

A suit is maintainable for a mere declaration, 
without amy congequcntial relief, that the properties 
in suit are the self-acquired properties of the plaintiff. 
CHABILDAS LALLUBRAI V. Rampas UHABILDAS, Ll Box. 
L. R 606 257 
— — 8. 45 341 
— S. 53—Owwil Procedure Code 

(Act XIV of 1882), 88. 492 to 497—High Oourts Ohar- 

ter Act of 1861 (24 aud 25 Vic. O. 104), 8. 9—Letters 

Patent of 1865, cl 19—Temporary tnjunction—Power 

of Cow t not lunited to cases specified in Civ Pro- 

cedure Code—Power of High Qourt to restrain a plain- 
e «tiff from proceeding with his suit in the Small Causes 

Court— Doctrine of stare decies, application of— 

© Practice. 

H had filed inthe Presidency Amal Cause Court 
two rent suits against U on the basis of a lense. 
While those suits were pending, U filed a 

estit intho High Court praying for a declaration 
that-he is gntitled to avoid the said lease : 

Held, thatthe High Gourt has inherent power to’ 
restyaig H by an injunction from proceeding with 
his rent suits and from filing further suits on the same 
lease pending the hoaring of the declaratory suit 
by the High Oourt. 

Section 58 of the Specific Relief Act merely states 
that temporary injunctions are regulated by the 
Code of Civil Procedure, it does not enact that the 
Co shall grant only such temporary injunctions 
esare provided for in the Oivi Procedure Code. 
Rash Behary v. Bhowoni Churn, 340. 97, and Mungle 
y Gopal, 340...101, followed. 
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Application of the doctrine of stare decise in itg 
modern form discussed. Upgram Kesasiv. HYDEBALLY 
Asput Kayun, 33 B. 469; 10 Bow L. R.1141 990 
——--— sS. 54, Clg. (d), (e) 

and s., 56 (b)—Injunction—h: eparable mju y— 

Trespass —Enfoced recogmtion of transferability of 

holding—Multiplicity of suits—Stay of proceedings. 

The foundation of the Court's jurisdiction to 
grant an injunction rests on the probability of ir- 
roparable injury, the inadequacy of pecuniary 
compensation and the prevention of a multiplicity 
of suits. The Courts may grant an injunction in 
all cases of trespass 

Where the defendant obtained a decree against 
a third person on the ground that he had pur- 
chased the land in dispute, and the plamtiff brought 
an action for injunction to prevent the defendant 
from taking possession of the holding in execu- 
tion of the decree, and it was found that the 





-holding was not transferable and that the plaintiff 


never recognised the defendant as a tenant: : 

Held, that the enforced recognition of the transfer- 
abılıty of a holding is an irreparable injury and, 
therefore, an injunction was properly granted: 

Held, also, that if the injunction is not granted 
the plaintiff will be compelled to bring a suit to 
eject the defendant, and that will result in a 
multiplicity of suits. g 

Section 656 (4) of the Specific Rehef Act 
applies to pending proceedings. But when there 
is no proceeding pending, a Oourt can direct a 
party not to execute his decree which may be of 
a Superior Court. 

Appu v Raman, 14M 425, followed. KARNADHAR 
HALDAR v. HARI Prosap, 6 M. L T 247 338 

—_—_ s. 56 g 338 
Stamp Act (11 of 1899), Sch. I, art. 

55—Relsase —Relinguishment by reversioner is a, 

release. i 

A deed by which a reversioner relinquishes his 
claim is a “Release” and must be stamped ac- 
cordingly. Krisunast NARAYAN HARDIKAR t. BAL 
KRISHNA, 11 Bow. L. R. 735 ; 883 B. 657° 7 ` 772 
———Dutles Act, Sch. B., art. II— 

Valuation of suit in 1888 117 
Stare decisis, application of 990 
Substitution—Deceased defendant—Mortgage 

sust—Pending even after decree absolute—Charge— 

Inberty to apply implied. $ 

A. consent decree provided that the dofendant 
should pay a certain sum of money to the plaintiff 
within a specified time, that the said sum should 
be declared as the first charge upon cewtain pro- 
perties, and that in default of payment of the said 
sum, the same should be sold for realisation of” 
the money, The defendant died and the plaintiff 
applied for the substitution of the representatives of 
the deceased. f 

Held, that the decree was like a mortgago dporee; 
that ib was not final; that the suit should be con- 
sidered as pending ; that the plaintiff would have to’ e 
apply for an order enforcing that portion of the’ 
decree which directs the sale; and that the present® 
application of the plafntiff for substitution must be 
granted: e 

Bhugwin Dass v, Nilkanth C. W. N 171, followed. 

, Abhoyessury v. Gouriankur, 220.859 and Pro. 
asunomoye Y. 'Raj Jakhy,(Unreported)Suit No. 207} of ' 
` s 


r 
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1902, decided by Sale, J. on August 10; 1905, dis- 
ginguished. 

Webere an order is not final, liberty to apply for 
substitution should always be implied even if it be 
not reserved inghe order. Kissony Lan CHOWDHURY 
v Rasa BEWBUK, 18 C WON. 787 99 
Succession Act (X of 1865), s. 50, cl. 

(3)—Will—Ewecution—Presumption—Testator's sig- 

nature. 

If upon the face of a will to which there is 
no memorandum of attestation, there be signature 
of the testator at the foot or end thereof and 


the subscription of two witnesses, ın the absence ~ 


or death of the witnesses, the prima fue pre- 
sumption ‘is that the testator signed in the joint 
presence of the witnesses and that they subscribed 
in his preseuce, 

| Burgoyne v. Showler, 1 Robertson 5; 8 Notes of 
Cases 201, followed. 

Lloyd v. Roberts, 12 Moore P C Cases at p 165; 
Wright v Strderson, L. R. 9 P D. 140; Sibo Bandari 
Debs v. Iemangir: Debs, 4 O. W. N. 204, referred to. 

Where the witnesses were all present in the as- 
sembly and the testator signed in their presence, 
and the circumstances show that the witnesses 


must have put their signatures in that assembly, ` 


the presumption arises that the will was duly 
executed Nitar CHAND SAHA BANIZYA v. NAGANI 
Dasya, 10 ©. L. J. 499 : 426 
—-—— $s. 82, 187—Defendant 
relying on will and not establishing right as executor 
or legatee—Probate not necessary for such defence 
-A defendant in a smt is not precluded by section 
187 of the Indian Succession Act from relying upon 8 
will, for which he had not obtainseda probate or lotters 
of administration, when he is not seeking to establish 
of any right as executor or legatee. 

Janaki y, Dhanu Lall, 14 M. 454 and 0.8. A. No. 7 
of 1905, followed. ŪARLAPATTI CHINNA CUNNIAR v. 
Cota WAMMALIVARIAH 

187 475 


— ea 8. 
Succession Certificate Act (VII of 

1889), S. 4—Debt, meaning of--Money payable 
J ‘now or tn future. 

A debt is a sum of money which is now payable 
or will become payable in future by reason of a 
present obligation. 

Webb v. Stentor, 11 Q.B D. 518 (at p. 627), followed. 

Thereforo, in the case of a debt existing in the 
life of a creditor, but which did not become payable 
until after the death of the creditor, the heirs of the 
creditor cannot obtain a decree without the pro- 
duction of a certificate under the Succession Cer- 
iflcate Ach, as the word debt ” in section 4 of that 
Actis applicable to a sum of money which has been 
promised at a future day. 

Nemhara v. Bissess is human, 20. W. N. 591, 
overruled. Bancua Ram MAJUMDAR v. ADYA NATH 
BHATTACHARJA, 13 C. W. N 966; 100. L. J 180492 
8. 10—Application for esten- 

810% 4 certificate—Whether can be made by a person 

other than the certificate-holder. 

An application for the extension of a certificate 
wider section 10 of the Succession Certificate Act, 
1889, can be granted only on “the application of the 
golder of the certificate, and not on that of hia 
+ assignee orofa third p RAJAH or KALAHASTI v. 

RAMA BAYANIMGAR, 6 M. L. TM; 19 M. L. J. 486 84 


. : AN 
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Sult of the nature cognizable in Small Cause Cotirta 
—Provincial Small Cause Courts Act (IX of 1887), 
Sch II, cl 86 (7 }—Illeval distress—Payment under 
pressure of issue of distress warrant 429 

Sults Valuation Act (VII of 1887), 
S. 9, Rules under—Value of suits mstituted before, 

` not affected by these rules 

—— m Sa LI —Oity Cl Courts Act 
(Mad, VII of 1892), 8 8--Value of suit enceediny 
Rs 2,600—Jurisdiction. 

Where ina suit instituted inthe Madras City Civil 
Court the Commissioner, appointed for the purpose of 
ascertaining its value, found that ıt was worth 
Rs. 3,275 and the Judge disposed of tho suit on tho 
merits notwithstanding objection as to jurisdiction, 
the Jligh Court held that the case fell within section 
11 of the Suits Valuation Act and declined to interfere, 
KUPPUSAWAI NAIDU V. ANDALAMMATL, © M L. T, 241 


440 

Surety standing bail for accused, liability of, not 
discharged by the accused paying the amount of 
his bail-bond 470 


Tender—Refusal, effect of. 


The improper refusal of a valid tender does, 


not extinguish the indebtedness, but when the tender 
is lawfully made and maintained, it discharges 
the debtor from the liability for interest subsequent 
to the tender. 
Jarat Turini Dari y. Naha @upal Chaki, 34C 305; 
5 C. L. J. 270 and Kriva Sindhu Mykherji v, Annada 
Burda Debi, 6 O. L, J 273; 11 0. W. N. 983, referred 
to. GOBINDA SUNDAR v. BRI KRISHNA, 6 M L T 255; 
10 C. L. J. 538 3 
of mortgage money—Refusal to receive by 
mortgagee—Interest from date of tender—Whether 
mortgagor should keep money ready for ent 
even after refusal 729 


Tout, declaration of person as—Revisln—Powers of 
Chief Court—Evidence—Personal knowledge of Judge, 
An order declaring a person to be tont is one which 

very seriously affects the characte; and prospects of 

the person against whom itis passed. It is, there- 
fore, competent to the Chief Court, in the exerciso 
of its revisional jurisdiction, to scrutinize such orders 
with the object of satisfying itself that there has been 
a compliance with the provisions of Jaw and that the 
person affected has been given full opportunity of 
meeting the charge brought against him. The Dis- 
trict Judge is bound to examine witnesses named by 
him and to summon them for the purpose, after the 
evidence against the person has beon produced, Where 
the District Judge declined to do so, the Chief Court 
on revision set aside the order and directed him to 
summon witnesses named by the person declared ng 

a tout and record the evidence and pass orders on the 

whole evidence on the record. 


o 


Tho District Judge ought not to import his own ° 


personal knowledge into a case, unless he informs the 
person of the nature and souree of his information 
and allows himself to be cross-examined theretfport— 
a process which is fraught with grava Inponvenionce. 
Where statements by certain pleaders made on a 
previoze occasion were read to them by the District 
Judge and the persons against whom proceedings were 
held were allowed an opportunity to cross-examine 
them: 

Held, that the irregularity in the procedure adopted 
by the District Judge was not a sufficient ground for 
interference by the Chief Court on revisiog. , . 


. 
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. 

If a number of respectable pleadersin a particular 
istrict are found to be of opinion that a person is a 
tont,-the fact is suffloient to justify the District Judge 
in holding that the person charged is by general 
repute a tout. The Jaw was framed ga it is with the 

- distinct object of evading the-difficully of compelling 
witnesses to give the specifo grounds upon which 
their opinions were based, and in c1oss-examination 
the witnesses cannot be compelled to give particulars 
regarding specific instances, though it is open to the 
person charged to show that a particular witness has 
an animus against him or that for other reasons his 
testimony should not be accepted without demur. 
Bore Kran v. Eupsror, 12) P. L. R. 1909; 29 P. W. 
R. 1909 Cr. at 982 

, order declaring a person to be—Revision 977 


Transfer of Property Act (IV_ of 
1882), S. 2, cis. (C), (d) and s. III 
cl. (d)—Merger—Mokurari and superior landlord's 
interests. 

The owner of a share in a mouza created a 
motarari of which her daughter F was tenant for 

® lifo with aremainder to her son W. After that 

the owner and W both mortgaged the proprietary 
interest andthe muhar:rs to R. Subsequently the 
owner sold her proprietary right to F. After that 
the defendant parchased the interest of W, that is, 
his equity of redemption in the mokarart. Bub- 
sequently Robtaited a decree on his mortgage 
against F, W and the defendant, and purchased 
the proprietary and the moka ar: interests of the share 
in execution of his decree. Before this purchase, 
however, the proprietary interest had been sold at 
a Revenue sale and subsequently there had been 
awother Revenne sale and the plaintiff purchased 
the share. He then brought a suit for khas posses- 
sion against the defendant who set up the mokarart 
which hegalleged is still in existence and which the 
plaintiff did not acquire by his purchase which was 
subject to itas being a prior encumbrance: 

Held, that the mokrrart merged inthe proprietary 
interest jn the hands of R, that section 111 (d) of 
the Transfer of Property Act applied to the case 
and hat the plaintiff is entitled to judgment. 

Burja Naran Mandal v. Nanda Lal Sinha, 33 O. 
1212, at p. 1217 and Maja Kisherdat Rum v Ra‘a 
Mumtaz Ali Khan, 5C.198;5C.L.R.18;61.4. 145, 
followed. 

a  Jibanti Nath Khan vy. Gokoo! Chundsr Chowdry, 19 9, 

460, Promo'ho Va'h Mitter v. Kali Prasinva Chowedhry, 

e 28 0. 744, distinguished. ULFAT Hossam V, GAYANt 

Dass, 36 C. 8023 994 





maan ———— S, 51—Improvement— 
“ Belief ın good faith,” what 18 meant by—Due en- 
e quiry—OCrown as landlord—Immovable property n 

Calcutta®-Comp2nsation for improvement. 

A “belief in good fgith” within the meaning of 
secbiom51 of the Transfer of Property Act means 
not only acting honestly. and fairly, but 1t nlso 
includes a du® enquiry. Therefore, where a man has 
consciously avoided making an inquiry on any 
matter, he may be said to have belief on that 
matter, but it would not be a belief in good faith 

Obiter dictum.—The position of the Crown as land- 
lordgof all immovable property in Calontta does not 
prevent the application of sectio 51 of the Transfer 


of Rréperty Act. 


Jugmohan Das v. Pallonjee, 22 B. 1 and Ismad 
Khan Mahomed v. Jaigun Heber, 27 C. 570; 4 @ W. N 
210, referred to ABHOoY CHURN GHOSE V. ATTAHMONI 
Dasspe, 18 C. W. N. 931 445 

8.52 o 791 


m mmm aaa Sa 54—Sale of land—Re- 
gistration of sale-deed—Non-payment of conatderation 
Delivery of sale-deed—Passing of title—Intention of 
parties, 

Mere registration of a deed of sale does not 
necessarily pass the title if the parties intend that 
no title shall pars upon registration till the con- 
sideration-money has been paid in full and the 
deed delivered to the vendoe. 

Sheo Nurain Singh v Darhari Muhtor, 2 C.W.N. 207 
and Mauladan v. Rughunandan Pershid Bsngh, 27 O. 
7, followed, i 

Ponnaya Giendan v. Muttu Goundan, 17 M. 148 
referred to. Sarat CHANDRA v. Rarua Hari 177 
E S. 54, applicability of, to 
grant of easements—Grant of easement whether to 
be in writing registered 615 


S. 59—Pardanashin lady, 
attestation of document executed by. 

When a mortgage-bond-is signed by a parda- 
nashin lady in the presence of witnesses, even 
though owing to there being a screen between them 
the witnesses at the time of the signature are not 
able. to see the lady, and especially when there is 
evidence to prove that the person who was behind 
the parda and who signed it was the lady whose 
signatnre was affixed to the document - 

Held, by Brett, J., that the attestation was suffi- 
cient to comply with the provisions of section 59 
of the Transfer of Property Act. 

Herendranarain Acharjt Chowdhury v. Chandrakanta 
Lahiri, 16 C. 19, followed ; Abdul Karim v. Saltmun, 
27 C. 190, distinguished and Sst Bhushan v. 
Chandan Pal Peshkar, 4 C. L. J. 41; 380. 861, 
referred to. 

Held, on appeal that as there was nothing to show 
that the attesting witnesses did not see her sign 
the document, the attestation was valid. HARWONGAT, 
Narain BINGH v. GANAUR SINGH, 180. W. N. 40 309 


m S, 5 9— Brecution of mort- 
gage—Executant’s signature affixed before Sub-Regis- 
trar— Sub-Regrstrar’s endorsement attested by tico wit. 
neases—Kxecution and attestation legal. 

Where the executant of a mortgage-deed admitted 
exeoution of the document before the Sub-Registrar 
and, after her signatare being affixed to it, two 
witnesses affixed their signatures to the endorse- 
ment of the Sub-Registrar as witn to the 
identity of the executant : Hd, that aq there was” 
an execution as well as an acknowledgment of exe- 
cution attested by witnesses and vouched for by 
a public officer, the requirements of Jaw as to exe- 
cution and attestation were satisfied. 

Ganga Dei v. Shiam ‘Bundar, 26 A. 69; Ramji 
Haribhai v. Bas Parvati, 27 B 91, followed; @irindra 
Nath Muker ee v FRejoy Gopal Mulerjee, 26 O. 248; 
3C. W. N. 84; Abdul Karim v. Sulimun, 27 C. 190, 
Shamu Patter v. Abdul Kasi: Rayuthan, 31 M. 21h 
18 M L. J. 219; 30M. L. T. 800, not followed. 
BUNKATES BEWAK SINGH v. Rawa Das, 6A. L. J. 737 
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ss. 68 (b), 73—Sale 
of mortgaged property for arrears of Government Reve- 


© =nf—Chatye on surplus sale proceeds—Suit for them 


© Limitation Act (XV of 1877), Sch. II, art. 182—S8ud- 

mortgagee—Right to sue mortgagor of mortgagor— 

HMortgagee—*Apportionment of debt—Losa of mortgaged 

premises for mortgagee’s default. 

Where a mortgaged property was sold for arrears 
of Government Revenue for no default of the 
mortgageé, and the surplus sale proceeds were 
withdrawn by the mortgagor: Heid, that the mort- 
gagee had a right to ene for the amount and the 
period of limitation that applica to such a snit 
is 12 years from the date when the surplus pro- 
ceeds were realised. 

Kumala Kant Sen y Abul Ba'hat, 27 C. 180 and 
Upendra Chandra Singh v. Mohit Lal Marwari, 31 ©. 
45, followed. 

A mortgagee taking an assignment of a debt 
by way of mortgage should be specially protect- 
ed against the obligation which would otherwise 
attach to him to get in the debt in due course, under 
penalty of bemg charged with the loss in case any 
should arise through his default. 

A sub-mortgages is entitled to sue the mortgagor 
of his mortgagor as wellas his own mortgagor ; and 
this is so whether a mortgaged debt or a simple deb 
is mortgaged. ` 

Mutha Vi ia v. Venkatuchillam, 20 M 35, followed 

A mortgagee cannot claim to throw the entire 
burden upon a portion of the mortgaged premises 
because by reason of his own laches he has lost 
his remedy against the remainder. ` 
- Kmam Alt v. Bay Nath Ham Sahu, 3C. L. J. 576 
(at p: 582) ; 10 C. W. N. 551; 83 O. 613, followed. 
Jaki Prosan v. Rar Guxaa Prosan, t4 C. W. N. 165 








311 
— ——-_——_ 8. 73 311 
maan sa 76 433 


a eee. 


———— —_—— S. 84—Tender of mot- 

gage money—Refusal to receive by mortgagee—Interest 
jrom date of tender—Whether mortgago should keep 
money ready for payment even after refusal. 

When a mortgagee refuses to receive the mort- 
gage amount validly tondered to him, interest.on 
the principal money ceases to run from the date 
of the tendor. 

The word ‘tonder’ does not imply that the 
mortgagor must always be ready to pay the money 
even after refusal by the mortgagee. 

Where the amount tendered was borrowed from 
a third person’ to whom ıb was returned after the 
mortgagee refused to receive it. Held, that this would 
not affect the apphecation of the rule as to oessa- 
valid tender. 
Vecarup€ Naicksr v. HAIDER Hussain Kuan, 6 
M. L, T 262;19M.L J. 648 729 

——— —— s. 85 52 
——— aaa —— S. 85—00 Piocedure 
Gods (Act XIV of 1882), 8 43—dfortgage—Holder of 
twogno: tgages on same property suing separately on 
each. 
There is nothing in the Code of Civil Procedure 
or in the Transfer of Property Act to prevent the 
®holder of two independent mortgages over the same 
property, who 18 not restrained by uny covenant in 


e oither of them, from @btaming a decree for sale 
on cach of them in a te suit, but subject to 
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e 
this that he cannot sell the property twice over, nor 
gall it under the second de3rea subject to the first 
Sundir 8in7h v. Bho'u, 20 A. 322 (F B), followed. 
Dornsami v. Ventatassshiyyar, 23 B 103, not follow- 
ed. Dwarka Natu NANDI v Marronsor Parsa 175 
t S. 85—Effect of non- 











joinder of parties- 291 
——— —— sS. 85 570 
= - —- $8. 88, 89 791 





——— ——— Sa 90—Com promise mor- 
giqs-decree—Reduction of security—Application to 
sell poperty not mortgaged. 

The plaintiff sued for Rs 795 on a mortgage in 
which 16 bryhas of land were hypothecated. The par- 
ties came to terms and a mortgage-deoree was passol 
for R3. 459 to be realised from the sale of 2 bigh w, 14 
coftahs of tho land only. Thore was nothing to show 
that the parties intended to contract themselves oat 
of section 90 ofthe Transfer of Property Act. Tho 
plaintiff not being able to realise the amount of tho 
decree by the sale of the limited secarty, appliod for 
a decree under section 90 

Held, that he was entitled to got the decree. 
` Raja Ram Ranjar Crakravarts v, Indra Narain Dat 
330 890; 10 C. W. N. 862, distinguished. LAKSHMI 
NARAYAN MAITY v. GOPAL CHANDRA Marry 443 
S. QO—Purchaser of 
equity of redemption—Personal liability. 

A mortgaged his property to and subsequently 
sold itto B, C sued on foot of the mortgage anil 
made both A and B parties A did not defend. 
R defended and lost it even in “the High Court: 
Held, that the decree of the High Court clearly 
awarding costs of that Court against B personally, 
and the coats of the Court of first instance being 
made part of the mortgagee’s coats of the orifinal 
suit recoverable from the mortgage] property, no 
decree under section 90, Transfer of Property Act, 
“Defendam” jn sec- 
tion 90 moans “mortgagor defendant.” Ran Lal v. 
Sil Chand, 23 A. 439, referred té. AJKUMAR BINGH 4 

3 


Ram Sagan | 3 
ae E s. 91 « 521 


——_ ———_—-—- 8. 9I (a) and (b)— 
Mortgnge— Right to redeem— Permanent heritable, but 
not transferable, estate gives right of mortgage—Der- 
ree, construstion of-—Decree declaring right to posses- 
sion on pryment of certain aunt during the currency of . 
aettlement—-Oonfincation of Oudh sou after Mutiny— 
Effect on mortgages 2” 
The holder of permanent heritable, but not 

transferable estate in a mhil is entitled to redeen” 

a mortgage made by the fulukdar of the mahal, as 

his interest is not a mere cultivating tenancy but 

anintereat of the kind referred to in section 91 

(a) and (b) of the Transfer of Property Acw 

Where under a compromise deceee certain 

persons are held entitled, to retain poasession 

of the land in suit as against the tuluidare oncon- 
dition of paying Hs. 525 a yoar during the currency 

















“of the settlement, the decree creatws a permanent 


heritable interest in the land and not meroly n 
cultivating tenancy. The words “ during the currency 
of settlement” refer to the sum of Re. 625 payable 
under the compromise. 

Ra jhunandan Piasad v. Amita Singh, + A. L. 4. 708; 
A. W. N. (1907) 227; 29 A. 679, Paya Uathethi “pps 
Y, Kovanel Amına, 19 M. 161, followed. a 

a . ad 


. 
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e 
Transfer of Property ACt—concld. ` 


s 

Girish Chunder Dey v. Jurament De, 50. W. N. 88, 
distinguished. _ . 

The confiscation of the soil of Oudh, which followed 
the Mutiny of 1857, did not affect the rights of the 
mortgagor or the mortgagee. Where ¢he mortgagee 
as such has been in possossion of the mortgaged 

roperty, the representatives of a samindar are 

entitled to redeem a mortgage made by the gemindar 

before 1857.e LOTAN v. PataN Din, 12 O. O. 271 

869 

S. 99—Usufructuary 

mortgage—Simple money-decree— Attachment and sale 
of the mortgaged property not allowsd, 

The decree-holders obtained a usafructuary morb- 
gage for 8 years in 1892. They never got possession 
of the property. They subsequently instituted a suit 
for sale of the property. They got only a simple 
money-decree under the provisions of section 61 of 
the Transfer of Property Act, 1882 In execution of 
the decree, the decree-holders attached the same pro- 
perty as was mortgaged to them: Held, that section 
99 of the Transfer of Property Act, 1882, barred the 
@ecree-holders from attaching the mortgaged pro- 
perty. Madho Pras 14 Singh v. Baiy Nath, 25 A. W. N. 
(1905), 152; 2 A. L. J. 356, followed. NARSINGH Das 
v. Munna, 6 A. E. J.731;6M.L T 182 537 

s. 106 873 
—~ 8. 107 does not appl 
rees and orders of Court 
ae a an S, 108 (b)—Lesso7e 
duty to put lessee in possession—Nature of possession 
when what ts leased consists of rent payable by third 

parties , , 

Where vhe property leased ia rent payable by 
tengnts the giving of notice to the tenants to 
attorn in future to the lessee amounts to a delivery 
of possession of the leased property to the leasee. 

Firelis vy, Blair, 18 O. B. N. 8. 90 and the Zamin- 
dar of Visianagarum vy. Behura Suryanarayana Put. 
rulu, 25 M. 587 at p 592, referred to. NATESAN 









































. Venau NACGHIAR ; 6 M. L. T. 318 701 
Query v. Vanov MAOR S, TII (d) 894 
D sl 873 











š —_——_~———' §. 1 1 8—Partition is not 
exchange—No written instrament required for 
partition 

Transfer of Sult—Court of Sub-Judge sub- 
ordinate to District Court— Order of transfer when 

e . to be made : 539 

Trespasser—LHyjectment—Right to sue—Person in 

e possession of property can sue, 

‘Where it was found that the managoment au- 
thonty and supervision of certain property had been 
vested in certain persons, since 1846, with the 

owledge, consent and acquiescence of the ad- 
mitted own of the property: | 

Héld, thit the persons in possession wero entitled 
to ane to eject & trespasser from the property, 
Jiv ÁRI JAMBHEDII LAKDAWALLA V. BURJORJI NABER- 
WANJI, 33 B. ; 11 Bom. L. R. 726 770 
Trust—Persons in possession of trust property 

under void deed—Right to retain possession for 

having spent money thereon—Lien 

Entry in record-of-rights, subsequent to 

abandonment, providing return of land to absentees, 

doês not constitute trust e 599 

~-, creation of—Direction to executor to es- 

tablish dejty, not invahd : 642 











“INDIAN CASES, : 


[1909 
Trusts Act (II of 1882), s. Jt Opinion? , 
of Court—A ppeal—KEaecuto: —Trustee—Baecutor un- 

able t8 allocate property—Administration surt. 
(1) An opinion expressed by a Court under section e 
34 of the Trusts Act is not appealable. O55 


and set aside funds to meet it, he cannot become a. 
trustee. - APTER 


ete TER 
(8) An executor, who is unable to decide how mulèh. ên. 


ofthe property in his hands he should allocate for- 
the benefit of each of the persons named as legatees, 
is not entitled to claim the advantages provided 
for trustees by section 34of the Indian Trusts Act. 
His remedy, if he feels any doubt as to the man- 
ner in which he should administer the estate in 
his hands, is by an administration suit. TRIMBAK 
Mapuav TILAK v. NARAYAN HARI, 83 B. 429; 11 Bom. 
L. R. 496 164 


S. 47 549 


SS. 73, 75—Civil Procedure Oode 
(Act XIV of 1882), s 487—Registration Act (II of 
1877), 3.17 (b)—Apporntment of new trustee, whe. 
ther should be by s egistered document—Application by 
new trustee to be placed on record—Appeul against 
order granting application, whether hes, 








The appointment of anew Trustee, under the pro- 
visions of section 73 of the Indian Trusts Aot, need 
mot be by a registered document, as the office 
of Trustee is not immovable property within ihe 
meaning of the Registration Act and the trust pro- 
perties vest in him by the operation of section 75 of 
the Trusts Act and not by the instrument of ap- 
pointment. 

An order allowing application by a new Trustee to 


be brought on the record is appealable. Suprian 
Turyan v. KRISHNA Row, 6 M. L T. 240 435 

Fe — 5.79. 435 
— S. 84 748 


Under-~proprietary right—Permanent 
lease—Claims disposed of otherwise than in accord- 
ance with Rules—S8ub-settlement—Decree for farm- 
ing lease for 30 years—Construction of decree 200 


U. P. Land Revenue Act (III of 1901, 
Local), ss. 76, 77—Oontract as to payment 
of revenue between superior and inferior proprietor, 
effect of, beyond the term of the current setilement— 
Enhancement of revenue. 


An agreement was entered into between a superior 
and an inferior proprietor that the subordinate pro- 
prietor would be liable to pay only Ra. 22 a year 
whatever the amount of the revenue might be. Helg, 
thut the inferior proprietor was not liable to pay en- 


hanced revenue so long as the superior A ees did . 
a 


not take steps and get the contraotrescıindedhand until 
by an order under section 76 or section 78 of the Land 
Revenue Act IJI of 1901, a sub-sctilement was made 
with the inferior proprietor. Naubat Singh v. Naram 
Singh, 4 A L. J. 807, referred to. 

Held, having regard to the terms of the agragment 
and also to the fact that it was enforced and carried 
out at subsequent settlement, that it could enure be- 
yond the term of the settlement in the course of 
which it was ente ed into. Buacwant SINGH v. NARAING 
Sıxan, 6 A, L. J. 733 538 











———— 4, 77 538. 
— —— . I3I 546 
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(2) Unless an executor has assented to a legaoye = o 
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Vol. 17] 4 


Local), 


ss. 86, 88, 2—Jurisdiction of 
o CivibOdu 


th disctess advisabiltty of Municipal Board’s 


dajion— “ Such ptoyection or structure,” ‘meaning 0f— ` 


Power of Board to order Femoval ‘df’ structure erected 
with, its sanction. ' 5 
A'Ġivil Court is' not’ competént to discuss 

the’ advisability of a Municipal Board’s ‘agtion and 


has no powir ‘to’ interfere with it if it is showh 


that. the Board’ agted within its powers, “ 
Alopt Din v. The Municipdl-Board of ‘Allahabad, 
A. W. N. (1907), 2; 4 A. L. J. 8, distinguished. ; 


The Words’ “buch projection or structure,” in the 


second ‘paragraph of section 88 of the, Munici-' 


palities Act, mean any projection or structure and 
are not Tréstricted to any such projection or struc- 
ture as has been unldwfnlly made without the 
written permission of the Board. f i 

The Municipal Board has full authority, under sec.’ 
tion 88 of flic Act, to issue notice ordering thé re- 
moval’ of’ any projection or structure made with the 
previous ‘sanction of the Board but in such’ a case, 
the Board is bound to make reasonable compensation” 
for any damage caused’ by the removal. CHAIRMAN, 
MUNICIPAL BOARD. BARRAICH v. PARBHU, 12 O. O. 191, 


516 
amma SS. 88, 152 516 
— sS. 196 965 
Vendor and purchaser—0ontract ‘to sell 
—Spetifie performance claimed by rendor—Parties to 
suit—BStrdngers claiming adversely to vendor cannot 
be joined— Vendor's titlé dbubtful—Doubt to be deter- 
mined as.at the time of sutt--Discretion how to be 
exercised Doubtful title not “to be forced upon un- 
ailing purchaser—Good or bdd title to be determined,’ 
how—Law doubtful—Facty doubtful—Specific’ per- 
formance should be refused. j 
In a suit for specific performance between vendor 
and purchaser third parties cannot be brought in, 
and only the parties to the contract can be made 
parties to the suit. A mere stranger, claiming under 
an adverse title, cannot be made a party to such a 
suit E 
Where doubt is thrown upon a title, owing to 
strangers’ making claims upon the property, the truth 
or falsehood of which can only be ascertained in a 
litigation between those strangers and tho vendor, 
that doubt cannot be resolved in a suit for specific 
performance; and 'the Court has no power to join 
as parties such strangers, who have separate adverse 
claims of their own, after the suit filed by the vendor 











against the vendee, and then start a trial of all that 


may be at issue between those strangers and tho 
vendor. z 
In determining whether a title is so doubtful that a 
Court of ity will hot enforce it upon a purchaser 
the ground’of that determination must be the state 
of facts existing at thetime the suit was brought. 
The quality of the title of the vendor is to be in- 
vestigated as at the time it was last offered to tho 
purchaser. If at that time there were facts, in 
controversy between vendor and purchaser, of a kind 
which might be ascertained in an enquiry between 
e them alone, then, in strictness, the quality of the title 
is found not as when it was last offered bat as 
when the enquiry has been made. Therefore, tha 
point which the Court haa to decide is whether the 
title which the plaintiff ( r) had to offer- when 
the suit waa filed was such a as the Court would 
force upon a-purchaser, and t ecigion of that 







. ` 
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Vendor ant purchaser—contd. 


point is ôt to be'affected by the course which 
the litigation may have taken mnco the filing of tho 
suit.” : 

It behoves Jgdges in India to be quite surc 
before forcing « title on a purchaser that ib wilh 
not involve'him in litigation at all, if that: be 
possible, but dt’any rate in unsuccessful litigation. 

Where there is reasonable probability that doing so 
will involve the purchaser in litigation, the discretion- 
ary ‘power of the Court ought not to be exerciscd 
and the title ought not to be forced on an unwilling 
purchaser. A fortiori when ıt is practically certain 
that‘ forcing him to buy the property will also force 
him to buy a law suit, specific performance should 
invariably be refused. 

The Oourt will not compel the purchaser to take 
8 title which will expose him to litigation or hazard. 
No man ought to be forced to buy a law suit, 

-Where the.xendor of land sues the purchaser for 
specific performance of the contract, tho defendant 
is entitled to have tho suit dismissed, if ib appear 
that the- plaintiff cannot make out a good title to tho 6 
land. 

When the question between the vendor and pur- 
chaser is, whether a title is good, or bad, or doubt- 
ful, the Court has to decide, between those partios, 
to which category tho title is to be assigned. Where 
the question turns upon the general Jaw or on tho 
construction of particular instruments the Court 
ought to be and usually is in a position to declare 
the title good or bad. . 

When the only doubt to be resolved ic a donbt 
about the Jaw (implying that all the facts are 
known) the Court ought to decide whether the titéo 
is good or bad in law The guiding principle to bo 
borne in mind ia that if the doubt arises on tho 
general law and that law is still unsettlgd, speci- 
fic performance ought to be re‘used. 

Where the doubtfulness of the title cannot be 
resolved except by proof of -facts extrinsic to it, 
and agitated between parties other than tho, parties 
to the contract of sale, the Court should refuso 
specific performance. ê 

The Court will consider title doubtful where tho 
probability of litigation ensuing against the pur- 
chaser in respect of the matter in doubt is con- 
siderable. 

One mode of measuring the doubt is to apply 
the question whether it is such a title that the 
Judge himself would lend his own money upon it. 

Where a title is challenged andthe challenge can 
only be met by the proof or disproof of facts, the 
title must, to that extent, be doubtful, But whero 
the facts are of a kind of which satisfactory proof 
can be adduced between vendor and vendee, the 
doubt may be removed upon enquiry. Not%o, where 
the facts are peouliarly withia the knowledge of 
strangers to the contract, and whero they are, the 
only persons who could lay all the proof adequately 
before the Court. AHMEDBHOY HABIBBHOY v. Sm 
Dinsuaw Petit, 11 Box. L. R. 866, 646; 6 M. L. T. 
200 = 124 
Sale—Constderation partly 

unpaid—Vendor’s lien—Decree-holder of the vendor 

cannot attach and bying to sale the property sold, but 
can attach the unpaid portion of purchase-moneye 

B obtz.ined a simple money-decree ings S and 
others, and in execation of the dgcree attached a cor- 





4 e 
Zen. sk i 
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> a ta ft “INDIAN CASES. ss 
dor ah pur Vendor and purchaser—coftd. ° ° 


A 
rep ‘pelea 
longing, tbMhe “judgmént-debtors. Tho 
a alread dola to M, but a portion of 

4 kN kema Aa ney 7 still remained unpaid: Held, 
: b hie oe eouap-ho er of the vendors quld not bring 
thé hi executionof the decree, as the pro- 
pec ae the oe house had already passed away to the 
‘purchaser. He might attach the unpaid portion of 
the purchas#money, which was due to the judgment- 
debtors and enforce the lien on the house for the said 
money, but he could not cause the house, which had been 
soldto a third porgon, to besold for therecovery of the 
unpaid purchase-money to whith he, as decree- 
holder, was not entitled. Morr Lat v. BHAGWAN Das; 
6A. L J. 645; 81 A. 448 497 











Sale of property subject to 

‘ encumbrance—Hncumbiance found void afterwarda— 

Purchaser not liable to pay amount of encumbrance 
as unpaid purchase-money. 

On the sale of property subject to encumbrances, 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by pri- 
*yate bargam or deteiimined by public competition, 
together with an indemnity against the encumb- 
rances affecting the land. Iftheencumbrances turn 
out to be invalid, the vendor has nothibg to com- 
plain of, and after the purchase he has no claim 
to participate in any benefit which the purchdser may 
derive from hia purchase. 

Tweddell v. Tweddell, 2 Bro. O. O. 102, 151, 
Buller v, Butler, 6 Ves. 534 and Waring v. Ward, 7 Ves. 
332, 338, referred to. 

Therefore, where a property is sold in execution 
subject to certain encumbrances, and it is afterwards 
fotnd that they were invalid, the purchdser is not 
liable to pay the amounts of the encumbrances to the 
judgment-debtor. IzzaTUNNISA BRGAM v. KUNWAR 
PrrTAB Sanga, 18 C W. N 1143:10 C. L. J. 318;6 
A. L. J. 817; 11 Bow. L R. 1220; 68 M.L T. 277; 19 
M. L. J. 682 . 793 
aan Contract for sale of land— 

Deposy by purchaser on date of contract——Tinie essence 
of the contract —Stspulation for forfeiture of deposit 
oramon-payment of balance by a certain day— Whether 
deposit can be treated as penalty or liquidated damages 
Roe Act (IX of 1872), 83. 19, 194, 55, 4, 78; 


Per Sankaran Nair, J. (Wallis, J. dissenting and 
Sankaran Nair, J? opinion prevailmg)—According to 
the Bnglish decisions where there is s deposit 
by a purchaser under a contract of sale of land, 
the deposit is not forfeited by him where there 
ig no repudiation or abandonment of the contract 
by him : and where the vendor rescinds it, before the 
‘contract ig put an end to by the purchaser, he can- 
a retaiy the deposit. 

he deposit will be forfeited whefe it is clear 

Methe Janguage*of the stipuldtich and the 
hi ention of the parties that the deposit was 
the agteed gamount of damage. Where the pro: 
visions of tho cohtract show the stipulatioh to be 
only a penalty, it should not be enforced. 

Under the Indian Contract Act the vendor cdn 
recover only the damages sugtairibd by breach of 
ba r and if he rescinds the contradt he midst 

re the deposit, 

re Wiser the damage austaindd Gah be assesséd ahd 
it rec or the deposit amount it will not be far- 
feite . 








‘Under’ the provisions of the Contract Act, if a 
party fails to perform his promise before the tj 
specified, the contract does not become voidable if 
time is not the essence of the contract, the onl} 
result of the failure being that he Becomes liablo 
to pay compensation. If time is the essence of the 
contract then the contract only becomes voidable 
at the optior’ of the other party, but till he exer- 
cise his option the contract subsists, so far as 
specific performance is concerned. 

“The word penalty in section 74 means any pro- 
vision intended tø compel the performance of a con- 
tract and hence includes a deposit. 

Sections 73 and 74 of the Indian Contract get 
rid of the distinction between penalties and liqui- 
dated damages, and section 74, as amended by 
Act VI of 1899, showg that a deposit, as such, is 
not forfeited by any breach of the contract. 

Where a person at whose option, under section 
55, a contract ia voidable, rescinds it, while he 
gets compensation under sections 73 and 74 for the 
breach, he has to restore any benefit, so far as 
may be; to the other party (section 64), the object 
being to re-place the parties in the position which 
they ocoupidd before the contract was made. The 
deposit has prima favie, therefore, to be restored 
under this section. 

Section 64 applies not only to contracts yoidable 
under section 19 or 18-A, but also to contracts re- 
ferred to as voidable under section 65 of tho 
Contract Act. 

Per Wallis, J—A deposit for the performance of 
a contract is a security or guarantee for the samo 
and must be regarded as-outside of and collateral 
to the main contract, although consisting of money. 
If the contract ia performed it will go im part 
performance thereof. Section 64 requiring the party 
avoiding the coutiact to restore any benefit ho has 
received thereunder, as far ag may be, does not 
extend to a deposit regarded as a guarantee. 

Sections 73 and 74 of the Indian Oontract Act 
deal with the right to recover compensation for 
breach or contract, and do not deal with the right 
of the defaulting party to recover back a deposit 
he has paid or with the right of the othet party to 
retain it. 

The distinctions drawn by Courts of Hquity be- 
tween stipulations for liquidated damages and sti- 
pulations for penalties have no bearing on tho 
question of deposits. 

Stipulations for the forfeiture of deposits are not 
penalties and must be enforced according to the 
terms of the contract. 

There is no authority for the propositi 
time is the essence of the contract an 


hat where 
the vendor 


owing to non-payment is entitled to treat the con- 
tract as res¢inded; and does so, he is bound to 
return the deposit. 
Cah, 6M. L. T. at 


Natesa IYER v. APPAVU PADAYA- 
941 





Covenant against Pritum- 
brantes— Stipulation by vendor for refund of pur- 
chase-money if the only emisting incumbfance was 9 
not dischatyed by him—Bale by vendee to thir pa 

œ -—Wale of property tn Court auction at the instanceof 
moftgagee—Liability of the oriyinal vendor to the 
atcontt vendee—Notice rior covenant—' Covenailt 
running with thel 






sold somo lant to S. By the 
. 
” . 


: 


t 


1 


} 
/ e 
a 
+ 
pe and purchaser-—coneld. 


bt sale lst defendant declared an existing in- 

brance on 16 and covenanted to discharge it 

in default to refund the purchase-money nnd 
jake back the land. The heirs of Sre-sold it to 
*the plaintif covenanting against incumbrances. 

The mortgagee of this land brought a suit on his 
mortgage, obtained a decree and had it sold. The 
plaintiff claimed damages both from his vendors and 
from his vendor’s vendor, i.e., the Ist defendant: | 

Held, (1) that as plaintiff purchased with notice 
of the covenant by lst defendant they could not 
hold lst defendant liable in damages. 

(2) that if plaintiff purchased under an impres- 
sion that the encumbrance was discharged that 
was a misconception for which they should hold 
their vendors anawerable by reason of their cove- 
nant. 

(8) that the covenant contained in the sale-deed, 
executed by Ist defendant, was of a collateral 
nature and was not intended to be annexed to 
the land, so that the plaintiff may have the be- 
nefit of it. 

,  Quere—Whether the covenant by Ist defendant 
was a ‘covenant running .with tho land, in tho phra- 
geology of English text-books? Kasia MOINEEN Row- 
THEE T. ANNAMALAI THevan, 6 M. L. T. 264 936 


Village Courts Act (III of 1892), s. 
73° 966 


WalJib~ul=arz, See PRE-EMPTION. 

Water rights—Inam, grant of—Grant of right 
to collect revenues from certain villages—Tank, 
‘ownorship of, whether covered by grant—Prescrip- 
tive right to use water to the extent of irrigation— 

Water-cess, levy of—Enfranchisement of tnum— 
Settloment by Inam Commissioncr as to the appro- 
priation by Government—Water-cess for tirva justi, 
legality of—Cesa paid under fear of distraint— 
Right of recovery 456 

Will—Probate—Onus—Sound disposing mind. 

The onus of proving that the testator was of 
sound disposing mind when ho executed the Will, is 
on the potitioner for probato. SHUNMUGAROYA Mu- 
DALIAR V. NANIKA MUDALIAR, 10C. L. J. 276; 6 M_L. 
T. 304; 32 M. 400; 19 M. L J. 640 799 
y construction of —Prope ty left to Hindu widow 

and then to widow of predeceased son as owner—Ab- 

sence of express words granting absolute estate— 

Daughter-in-law takes a widow's estate only. 

‘A Hindu bequeathed his property to his widow 
directing that she was to be the owner during her 
life and that after her death, D, the widow of his 
predeceased gon, was to be the owner subject to 
good conguot: z 

` Meld, ab in the absence of express words grant- 
‘ing D ad absolute ostate, or making hera stock of 





2 descont, the testator will be presumed to have in- 


\ 


| 


} 


` 


A 


i sing of the Indian Succession Ac 


tended to give D property in her capacity of his 
son’s widow, and on the terms on which she would 
have inherited it from her husband, if he had 
survived his father. Daur: Lan v. DHANIA, ON. L. R. 
85 59 
Construction—Succeasion Act (X of 1865), s. 84 
— Devise to eldest son and to his lawful male children 





> according to the law of inReritance—Life-esteadgato 
\ eldest son, 
One Thomas Skinn domiciled in the North 








1864,before the pas- 
1885. The will 


` Western Provinces, made a 


s ` 


GENERAL INDBX. A Race 


WI —contê. 


provided inter alia that :~- My private z orn 

presented to me by Government asa rewart | 
services rendered during the rebellion of IKA, . 
well as all yillages, houses and other pop ~ 
added by the from time to time to the ori n t 
grant. may,at my demise, descend to my e!l- 
gon, Thomas Brown NSkinner and to hi. la fu 
male children, according to the laweof inbermts . 
In the event of my eldest son, Thoma Bi v. 
Skinner, dying without lawful male ebilten, 1: 
above mentioned zumindant, et cetera, shall de~ ^ 
to my fomale children, or in the event of t |, 
death tothe female children born in wedlock ol, 
sons in successicn:” ` 

Held, that in construing this will the In =» 
Succession Act had no application, nor could 
be construed by any rules of construction np ` 
cable to Enghsh wills: it was to be construed 
cording to principles of justice, equity nnl e i 
conscience. ./usammat Barlow v. Eveline (adi VA 71, 
I. à 277; 13 W. R. 41 (P. C); SBL. RL CP tà 
Secrettry of State vw. Administrator Gewia! o, 
Benga’, 1 B. L. R. 87, (OC) ; Abraham y. Abrehon A 
M. I. A, 19õat p. 199; 1 W. R. 1P. 0.); Brou htn x 
Pogose, 12 B. L. R. 74; 19 W. R 18l, thy ? 
v. Kos, 5 A. C. 447 ; Heron v, S'okes, (1842) De. s 1 
War. 89, 8.c. 59 R. R. 652, referred to. It was not t 
intention of the testator to give an absolute e-t - 
to his eldest son in the camtndarit, The testat. 
indicated the wish that his sons who aho | 
acqnire his property shouldhave a life-estate only a, | 
that the absolute estate should devolve upon t 
eldest son of the son of the testator who should | 
entitled to the property for life and should leqve > 
gon surviving him. RICHARD Ross SKINNER. DIR 4 
Perasan, 31 A. 239 ; 24 A. W. N. 213 9 63 
—Testator calling document irvergeable a? 

page of will signed by testator—Presumption E 

denze—Declaration of testator {p mike dispoait o 

confirmuty with those on the other sheets -Ado 

bility. 

Tf an instrument is on the faco of it° of a tv 
amentary character, the more circumstan th: 
the testator calla it irrevocable, does not altr 1: 
quality. 

Vynior’s Oase,8 Coke 82 (a): 77 Eng. Rep. 597 
followed. 





The principal test to be applied is, whether th, 


disposition made takes effect during the hfc-tiun 

of the executant of the deed or whether it take, 
effect after his death. Ifit is really of tho litte 

nature, itis ambulatory and revocable during "ln 

life. 

Masterman v. Modery,2 Haggard 
geods of Morgan, L. R. 1 P.and D. 214, referred ro, 

Where a testator says ina paragraph? of hi? will 
that he will not be at libesty to sell tho Proper- 
ties absolutely: Held, that sucha restraint npor hrs 
own power of alienation is absolutely void, an‘) 
that does not indicate any intentio® tu make tho 
deed irrevocable. 

Rammoni v. Ram Gopal, 12 ©. W, N. 942, rn fer- 
red to. 

Sita Koer vy. Deo Nath Sahay, 8 C. W. N. 6'b 
and Chattanya v. Dgyal, 9 C. W. N. 1021; 32 (Biso, 
distinguished. 5 

One signature made with tho intentiog af asubhen- 
ticating tho whole instrumoyt is sufficient, though 


235 and latte, 


1100, 
Will—contd, ‘ a 


the will be contained in several sheets of paper, 
for the presumption is that they were all in the 
room and formed part of the will at the time of. 
execution. , 

Marsh v. Marsh, 1 Sw. and Tr. 528, G® Jur N, 8. 
380, followed. a : 

But the presumption is, of course, rebuttablo and. 
if there are suspicious circumstances the Court must. 
act with great caution. 

In the goods of West, 32 L, J. P. 182; 9 Jur. N.S... 
1158, reforred to. 

But ordinarily the legal presumption would, be 
applied. 5 . A Ta 

Rees v. Reer, L. R. 3 P. and D. 84, In the gorda of, 
Horaford, L. R. 3 P. and D. 211, referred to a 

In considering whether or not several sheets of. 
paper constitute the will, declarations made by the 
testator both before and after execution are admissi- 
ble to show that it was his intention to make dis- 
positions in conformity with those found upon 
the several sheets af paper. 

Gould v. Lakes, L. R. 6,P. and D, 1, followed.. 
Saar Cuanpaa Manpat v, Dwarka Natu, 14 C. W. 
N. 174 ; 10 C. L. J; 844 . 3 
—————Execution—Presumption—Testator’s signa- 

426 


s ture 


3 construction of ~Hindu lare—Devise to wife 
of properties, for her ‘to enjoy’—Whether confers an 
absolute estate. 

A Hindu husband gave away his proporties to 
his wife by his will in the following terms :—“ I give , 
all the remaining properties of every sort, which 
fell to my share, to my wife, Andalu. Therefore, my , 
aforesaid wife Andalu herself should enjoy all the. 
remaing property :” 

Held, that the wee of the word ‘enjoy’ in the will 

e indicated that the testator did not intend that his 
widow should have the power to alienate the estate. 
OARLAPATTI OHINNA CUNNIAH v. Cota WANMA- 
TIVARIAH : 475 

Egxecution—Instruction for will given sehen 
testator wes of sound mind—Will drawn in pursuance 
of thoss inst) uctlons—Ezecution without understand- 
ing albthe provisions—Validity of will. 

It is enough to prove that a‘testator was of 
sound mind when he gave instructions for his will, 
and that the instrument drawn in pursuance of 
“those instructions, was signed by him as his will, 


° eten if itis not shown that he was capable of under- 


standing its provisions at the time of signature. 
© Perera vy. Perera, (1901) A. O. 354; 18. E. 0. 


. INDIAN. CASES: ^ 


WiIII—concld. ~- -` 


necessary tó show that at the time het«ex 

the will he was capable of understanding a C 
provisions, Kusum Kumari Dassi v. BATIEHENDR, 
Naru Boser, 13 0. W. N. 1128 ; 





[4 
Words and Phrases, 


Actually and voluntarily re- 
‘sides : 6 
Agriculturist 


All. debts and. Habilitles to e. 
which hels subject 900. / 


Appear or'defend the action 190 





saa A 


Belief In good falth 415 
Bound by law to pay - . 6I2 
Brothers i . 359° 
Court 886 
Debt . 492 
Defaulter 612, 624 
Dellvery Into possession 712. 
Dominate the will 385 | 
Ejected 51` 
Finally decided 87 \ 
For the determination of a . ` 

righttoimmovable property 576- 
For the future ` 534 \ 
Jaldad ; 506. - 
Jointly 165 4 
Landholder 490 
Local plague authorities 734 
Party 864- 
Pending 6I. i 
Public notice 445. 4 
Representative 713. ` 
Same 


eel age tad ihe any claim $ 
ereto and any o - 

. to the and any objetior ROS l 
Shall presume EENIA 709 { 
Stranger, meaning of , | 820: ~ 
Such projection or structure 516. i 


CREE a aaa ee poly SuMctent grows | Sk 
v. Pe e -D 5 JP. 95; 32 W. j NG ne j 
J. P. 808, referred to. Sufficient to Identify < 506. | 
e Where a testator, himself s lawyer, had entrusted Suit ; oS - \ 920 
the preparation of the draft of his will: to another ` ; i 
lawyer ai ses fully conversant with the state of Sult for land x pms AS 930- 
the tastator’s affairs and Was on intimate terms with Talukdar’s estate 773. 
. him: Held, that there wond be ampio reason for tho Thing -> 859 
ə testator believigg that the will placed before him | 
was in accordance with his instructions, and if under Within the time fixed by the > 
this belief he set his hand to tr will, it would: Court 605 |: 
be considered to behis-will and it would_not bo Would have succeeded “359° J 
mg . i e ‘a 
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